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PALMER'S    COMPANY   PRECEDENTS 

For  use  in  relation  to  Companies  subject  to  the  Companies  Acts,  1862  to  1890. 

Part  I. 

aebaxged  as  follows; 
Peosiotees.  —  Peospectuses.  —  Undeeweiting.  —  Aqeeements.  —  Memoeanda  and 
Aeticles  op  Association.— Peivate  Companies.— Employes'  Benefits.— Resolutions. 
— Notices.  —  Ceetificates.  —  Powees  of  Attoenet. — Debentttees  and  Debentuee 
Stock.  —  Backing  and  Advance  Sectjeities.  —  Petitions.  —  Weits.  —  Pleadings. — 
Judgments  and  Oedees. — Reconsteuction. — Amalgamation. — Special  Acts. 
Witli  Copious  Notes  and  an  Appendix  containing  Acts  and  Eules. 

By  FEANCIS   BEAUFOET   PALMEE, 

O/the  Liner  Temple,  Esq.,  Barrister-at-Laiv. 

Assisted  by  CHAELES  MACNAGHTEN,  and 
AETHUE  JOHN  CHITTY, 

Both  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law. 

Opinions  of  the  Peess. 

"  These  two  volumes  •wiU  form  the  standard  authority  on  the  particular  aspect  of  Company  Law 

with  which  they  deal It  is  not  often  that  the  diaftsman  finds  that  Palmer's  Forms  do  not 

contain  what  he  requires,  whilst  the  Notes  are  admitted  on  aU  hands  to  contain  a  mine  of  information 
on  the  details  of  Company  Law." — Laiv  Journal. 

"  The  new  edition  of  Mr.  Palmer's  work  is  a  distinct  improvement  even  upon  its  exceUent  and 
unrivalled  productions,  and  we  can  confidently  recommend  it  to  the  Profession  and  to  aU  others 
interested  in  Company  Law." — Loav  Times. 

"  This  edition  of  the  indispensable  '  Palmer '  bears  many  traces  of  the  care  which  has  been  bestowed 
upon  it  both  in  the  way  of  re-an-angement  of  the  introduction  of  New  Forms  and  other  fresh  matter. 
Company  drafting-  is  the  last  development  of  Conveyancing,  and  Mr.  Palmer,  who  has  had  so  large  a 
share  in  its  development,  spares  no  pains  to  make  the  results  suggested  by  recent  experience  accessible 

to  the  Profession Mr.  Palmer's  work  is  of  the  highest  utUity  as  a  book  of  Precedents,  and  it 

is  interesting  also  by  reason  of  his  discussion  of  important  questions  in  Company  Law." — Solicitors' 
Journal. 

"  The  sixth  edition  of  tliis  work  is  one  more  evidence  of  the  high  appreciation  in  which  this  classic 
of  the  Companies  Acts  is  held." — Financial  Xeics. 

"This  invaluable  work." — Financial  Times. 

"  To  estimate  the  value  of  Mr.  Palmer's  book,  we  have  only  to  picture  to  ourselves  what  would  be 
the  condition  of  Company  promoters,  directors,  vendors,  syndicates  and  other  such  persons  without  it. 
....  The  value  of  the  book  is  too  well  recognized  both  in  the  Profession  and  out  of  it  to  need  any 

recommendation It  would  be  difficult  to  name  any  law  book  which  lias  been  more  successful — 

and  deservedly  successful — than  these  Company  Precedents  of  Mi\  Palmer.  The  flowing  tide  of 
company  enterprise  floated  him  into  popularity,  and  Mr.  Palmer  knew  how  to  take  advantage  of  it. 
It  is  by  the  care  which  he  has  bestowed  upon  every  edition,  and  by  his  ready  adaptation  of  his  forms 
to  the  growing  wants  of  the  commercial  world — not  by  any  mere  good  luck — that  he  has  maintained 
and  maintains  his  prestige  as  a  company  lawyer."— IVie  Lmv  Quarterly. 

"  We  can  confidently  recommend  Mr.  Palmer's  bopk  to  the  large  class  whom  it  concerns."—  Times. 

"The  value  of  this  work  is  world-wide." — Vanity  Fair. 

"Not  only  draftsmen,  but  secretaries,  managing  directors,  and  other  officials,  will  find  in  this 
volume  varied  precedents  and  fonns  which  cannot  fail  to  be  of  the  greatest  service  to  them." — Law 
Marjazine, 

Opinions  of  the  Peess  on  Paet  II. 

"  It  is  quite  a  pleasure  to  pass  from  the  conglomeration  of  cases,  so  often  loosely  strung  together 
and  called  a  book  on  a  legal  topic,  to  such  a  work  as  this  ....  Mr.  Palmer  reads  his  authorities,  thinks 

them  over,  brings  a  ripe  experience  to  bear  upon  his  work,  and  masters  his  subject The  result 

is  u  book  of  sterling  worth Mr.  Palmer's  'Company  Precedents  '  is  the  book  par  excellence  for 

practitioners.     It  is  certain  to  be  used  alike  by  the  Company  draughtsmen,  and  by  the  Jiabitue  of  the 

Oiurt  wliere  Mr.  Justice  Williams  presides There  is  nothing  we  can  think  of  which  should  be 

within  the  covers  wliidi  wc'  do  not  find.  It  is  needless  to  recommend  Mr.  Palmer's  book  to  the  pro- 
fi  .,sii,ii,  ftjr  it  is  iilrtady  known  and  appreciated.  We  advise  those  who  have  any  doubts  to  consult  it, 
and  lli'-y  will  be  in  agreement  with  us." — Law  Journal. 

"  We  Jiad  occasion  recently,  on  the  publication  of  the  first  volume  of  this  edition,  to  state  our 
oi)inion  of  the  Men-iccH  wliich  Mr.  I'almer  liad  rendered  to  the  profession  by  the  careful  and  thorough 
iniinn<r  in  whicli  lie  Jiad  undfitukcn  the  task  of  revision.  The  present  volume  calls  for  similar 
iickiiowhdgiiniit.    .    .    .  The  book  will  continue  to  be  a  safe  and  necessaiy  guide  in  winding-up 

pnutill-."—  Snlicitum'  JliUTIinl . 

"'nie  bu.tincHH  of  winding-up  companies  has  increased  so  rapidly,  that  the  author  is  obliged  to 
devote  to  it  a  m'lrirale  volume  of  about  «00  pages,  and  containing  811  forms.  Not  that  the  work  is  a 
mere  collection  of  forrriH.  It  contains  also  viilunble  notes  and  observations,  so  that  the  practitioner 
(fctnlH.th  tlip  fomiM  and  the  iiractiec  togetlicr.  .  .  .  Mr.  I'lilmor's  now  volume  is  one  of  which  every 
one  fonM-nied  in  tlie  windirig-uj)  rif  companies  muHt  have." — Lam  Times, 

"Not  the  leiiB',  (if  Mr.  J'lilmer'H  miiiiy  merits  is,  that  he  is  eminently  practical  and  to  the  point. 
In  hilt  •Coiiipiiny  l'rece<lrnt<i,'  Pari,  T.,  liis  aim  is  to  see  liow  what  the  coniincrcial  world  wants  can  be 
done,  to  put  if  into  h-Kiil  Mhiijie,  and  render  it  impregiuible  against  the  insidious  attacks  of  the  Court. 
....  Thin  excellent  (;harneteri«tic  of  pracliciilKy  is  much   in  evidence  in   the  jui'sent  edition  of 

WindinK-uji  Vnnnn It  im  a  Htrikiiig  t^i'slimouy  to  the  value  as  well  as  the  variety  of  the  form«, 

thiit  whi-n  the  (Imt  •■dition  inii.eared,  ahout  twenty  years  ago,  it  contained  about  fifty  forms  only; 
t/.-diiy  it,  eontjiins  eonHidiTahly  over  WXi.  The  sapling  has  grown  into  a  vigorous  trea."— Law 
iJunrUrLf  liffirw. 

**Tt  i«  mmpljr  invaluable  not  only  to  company  lawyers,  but  to  cvei-j-one  connected  with  companies." 
Financial  AVi/'». 
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AN'D    AN 

APPENDIX   CONTAINING  ACTS  AND  RULES. 
SEVENTH     EDITION 

BY 
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SHAEEHOLDEES,  DIEECTOES,  AM  YOLUNTAEY 

LIQUIDATORS  LEGAL  COMPANION. 

A  Manual  of  Every-day  Law  and  Practice  for  Promoters,   Shareholders, 

Directors,  Secretaries,   Creditors,  Solicitors,   and  Voluntary  Liquidators  of 

Companies  under  the  Companies  Acts,  with  Appendix  of  useful  Forms. 


Thirteenth  Edition.      12mo.       1897.      Sewed.     Price  net,  Is. 

PEIYATE  COMPANIES  AND  SYNDICATES: 

THEIR   FORMATION   AND   ADVANTAGES. 

Being  a  Concise  Popular  Statement  of  the  Mode  of  Converting  a  Business 
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and  Syndicates. 
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PREFACE  TO  THE  SEVENTH  EDITION. 


In  the  First  Editiou  of  this  Work  (published  in  1877)  the  Author 
was  only  able  to  find  room  for  about  50  Forms  in  relation  to 
Winding-up.  In  the  Second  Edition  the  number  was  increased 
to  350,  with  extensive  Notes  on  the  Law  and  Practice ;  and  in  each 
succeeding  Edition,  including  the  Fifth,  it  was  a  struggle  to  retain 
the  Winding-up  Section  within  the  one  volume,  which  the  Gleneral 
Forms  threatened  to  monopolize.  Accordingly,  in  the  Sixth  Edition, 
the  work  was  divided  into  two  Parts,  namely.  Part  I.  dealing  with 
the  Greneral  Forms,  and  Part  IT.  dealing  with  Winding-up. 

Part  II.,  published  early  in  1896,  was  out  of  print  before  the 
close  of  the  same  year,  a  significant  and  gratifying  testimony  of 
appreciation. 

A  New  Edition  of  the  same  Part  is  now  submitted  for  the  kindly 
consideration  of  those  who  are  concerned  with  Winding-up  Business. 

Every  effort  has  been  made  to  render  the  volume  practically 
useful,  and  to  guide  the  practitioner  amidst  the  perplexities  of  the 
New  Practice. 

The  additional  matter  amounts  to  upwards  of  150  pages,  but  the 
work  ha\dng  been  printed  on  specially-prepared  paper  its  bulk  has 
been  somewhat  reduced. 

Among  the  improvements  which  have  been  made  are  the  follow- 
ing : — Each  left-hand  page  shows,  at  the  top,  for  facilitating  reference, 
the  Chapter  to  which  it  belongs ;  the  Alphabetical  Table  of  Chapters 
(facing  page  1)  has,  for  the  like  purpose,  been  printed  on  coloured 
paper ;  the  Notes  have  been  considerably  extended,  and  in  some  cases 
rewritten  ;  many  new  Forms  have  been  introduced  ;  Marginal  Notes 
have  been  added  throughout ;  and  the  Acts  and  Pules  have  been  set 
out  in  crfrnfio  in  the  Appendix.  This  last-mentioned  feature  is 
adopted  in  order  to  meet  a  want  that  has  been  felt ;  for,  although 
the  relevant  Sections  and  liules  are  set  out  at  the  commencement  of 
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each  Chapter,  it  is  sometimes  desirable  to  be  able  to  turn  to  the  Acts 
and  Eules  as  a  whole. 

The  collection  of  Forms  includes  copies  of,  or  extracts  from, 
hundreds  of  judgments  and  orders  made  by  the  High  Court  in 
Court  or  Chambers.  Such  Forms  throw  a  flood  of  light  on  the 
Practice,  and  experience  has  demonstrated  their  great  utility,  inas- 
much as  they  furnish  the  practitioner  not  only  with  the  means  of 
framing  his  application  in  appropriate  terms,  but  with  an  authority 
which  may  enable  him  to  obtain  the  desired  order. 

The  work  also  includes  a  large  number  of  Official  Forms  sanc- 
tioned by  the  Board  of  Trade,  and  in  frequent  use,  but  not  published, 
and  much  information  obtained  from  official  sources. 

The  Author  acknowledges  with  pleasure  the  valuable  assistance 
in  the  preparation  of  this  volume  which  he  has  received  from  his 
friend  Mr.  Frank  Evans,  of  the  Chancery  Bar,  whose  keen  attention 
to  the  developments  of  the  New  Practice,  and  ungrudging  industry, 
have  much  lightened  the  Author's  labours,  and  have  largely  con- 
tributed to  the  result. 

The  Author  has  also  to  thank  many  members  of  both  branches 
of  the  Profession  for  the  loan  of  papers  and  cojiies  of  Orders  and 
Forms  of  great  interest,  and  for  valuable  suggestions. 

The  thanks  of  the  Author  are  also  due  to  Mr.  Eegistrar  Hood 
and  his  staff,  especially  to  Mr.  T.  Barnes,  and  Mr.  Nichols,  to 
Mr.  John  Smith,  C.B.,  Inspector-Greneral  in  Companies  Liquidation, 
and  to  Mr.  T.  Giruwood  Macfie  and  other  officers  of  the  Board  of 
Trade,  and  to  the  Official  Receivers  attached  to  the  High  Court,  and 
many  gentlemen  in  their  offices,  especially  Mr.  Couzens,  for  valuable 
suggestions,  and  much  information  of  great  practical  value. 

The  proof  sheets  of  this  Edition  have  been  submitted  to  expe- 
rienced officials  of  tlio  High  Court  and  Board  of  Trade,  whose  notes 
thereon  have  been  utilized,  and  tlie  Work  has  been  brought  up  to 
date. 
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472.  Order  to  sell  tramway 

473.  Another 

473a.  Order  comprising  sale  of  land  and  for  payment  into 
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476.  Liberty   to   receiver  and  manager   to    borrow  and  pay   off 

mortgage 

476a.  Appointment  of  receiver  and  manager,  with  liberty  to  pay 
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Court 


PAQE 

416 
417 
418 
418 
420 
420 
420 
420 
421 
421 
422 
423 
423 
423 
424 
424 
425 
426 

426 
427 
427 
427 
428 
428 
428 
429 
429 
430 
430 

431 

431 
431 
432 
432 
433 
433 
433 
434 

434 

434 
435 
435 
435 
436 


xxu 


TABLE  OF  FORMS. 


Form.  PAGE 
487,  488.  Order  to   make   calls    charged    by    debentures    (after 

winding-up  order)         .......    436,  437 

489.  Order  for  liquidator  to  pay  calls  to  receiver          .         .         .     .  437 

490.  Eeceiver  to  give  possession  to  mortgagee's  receiver          .         .  438 
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491d.  Liberty  to  compromise  misfeasance   .         .         .         .         .     .  439 

49lE.  Order  on  application  to  enforce  misfeasance  proceedings        .  440 

491f.  Reducing  receiver's  security 440 

491g.  Discharge  of  receiver  and  manager         .....  440 

492.  Order  to  commit  liquidator  for  contempt     .....  441 

493.  494.  Certificate  of  amount  due  to  debenture  holders       .      441,  442 
495,  495a,  496.  Dividends  to  debenture  holders         .         .         .     .  443 

497.  Fui'ther  consideration  in  chambers  ......  444 

497a.  Book  debts  in  part  satisfaction  of  sum  due        .         .         .     .  445 


Chap.  XXXIX.— CONTEIBUTOEIES  (pp.  446—498) 

498.  List  of  contributories 

499.  Notice  of  appointment  to  settle  list      .... 

500.  Affidavit  of  jDostage  of  notices  of  appointment 

501.  Certificate  of  final  settlement  of  list     .... 

502.  Notice  of  final  settlement  of  list,  and  that  name  included 

503.  Affidavit  of  service  of  notice  to  contributory 

504.  The  Schedule  referred  to  in  last  form 

505.  Supplemental  list  of  contributories      .... 

506.  Summons  to  rectify  list   ...... 

507.  Affidavit  on  application  to  rectify  list .... 

508.  Order  on  application  to  vary  list      .... 

509.  Order  to  strike  off 

510.  Order  varying  official  receiver's  certificate 

511.  Order  varying  certificate  by  excluding  name 

512.  Another  order  to  strike  name  off  list 

513.  Order  to  insert  in  list  for  paid-up  shares  only     . 

514.  Order  declaring  shares  fully  paid     .... 

515.  Order  against  another  company  repudiating  liabUity  . 

516.  Order  to  settle  executors  on  list        .... 

517.  Order  to  rectify  by  inserting  new  name 

518.  Order  on  appeal,  reversing        ..... 

519.  Order  for  contributories  to  inspect  books,  &c. 

520.  Notice  of  committee  meeting  to  sanction  proposed  call 

521.  Advortisoment  of  mooting  of  committee 

522.  KoHolution  of  cominittoo  sanctioning  call 

623.  N(jtico  to  coiitriljutory  of  call  sanctioned  by  committee 

624.  Summons  for  intended  call 


459 
460 
461 
462 
463 
464 
465 
465 
466 
466 
467 
467 
467 
468 
468 
468 
468 
469 
469 
469 
469 
470 
472 
473 
473 
473 
474 


TABLE  OF  FORMS. 


XXlll 


Form  PAGE 

525.  Advertisement  of  intended  call 474 

526.  Liquidator's  affidavit  supporting  proposal  for  call    .         .         .  475 

527.  Affidavit  of  service  of  summons  for  call       .         .         ...  476 

528.  528a,  529.  Orders  sanctioning  call  ....      470,477 

530.  Call  to  full  amount 478 

531.  Order  for  call  payable  by  instalments 478 

532.  Order  on  personal  representatives  to  pay  call      .         .         .     .  478 

533.  Notice  served  with  order  sanctioning  call         .         .         .         .478 

534.  Summons  to  enforce  payment  of  calls 479 

535.  Affidavit  on  aiDplication  for  order  to  pay  call   ....  479 

536.  Affidavit  of  service  of  general  order  for  call  and  notice        .     .  480 

537.  Order  for  payment  of  call  [balance  order]         .         .         .         .481 

538.  539.  Orders  for  payment  of  call  and  costs  ....  482,  483 

540.  Order  for  further  call — insurance  association  ....  483 

541.  Order  to  pay  calls  where  company  unregistered  .         .         .     .  483 

542.  Order  on  a  B.  contributory 484 

543.  Affidavit  of  service  of  order  to  pay  call 484 

544.  Affidavit  of  service  on  several 484 

545.  Memorandum  of  service  by  person  effecting  it    .         .         .     .  485 

546.  547.  Liberty  to  employ  detectives 485,  486 

548,  549.  Official  applications  to  pay  calls  made  before  winding-up  487 

550.  Summons  to  pay  calls  made  before  winding-up — varied  for 

case  of  application  and  allotment  moneys   ....  488 

551.  Affidavit  of  service  of  summons  to  pay  arrears  of  call .         .     .  489 

552.  Affidavit  with  a  view  to  order 489 

553.  Order  to  pay  calls  made  before  winding-up          .         .         .     .  490 

554.  Another  such  order,  with  interest 491 

555.  Order  to  pay  arrears,  with  interest  and  costs        .         .         .     .  491 

556.  Order  to  pay  allotment  moneys  and  instalments  and  interest  .  492 

557.  Liberty  to  svie  contributory  out  of  jurisdiction  for  calls  made 

before  winding-up 492 

557a.  Eeport  on  summons  for  leave  to  adjust 494 

558.  Summons  for  leave  to  pay  dividends  to  shareholders        .         .  495 

559.  Summons  for  leave  to  adjust  rights 495 

560.  Liberty  to  pay  dividend  to  contributories         ....  495 

561.  Liberty  to  adjust  rights  of  contributories 496 

562.  Order  adjusting  rights 496 

562a.  Order  to  make  call  to  adjust  rights  of  contributories     .         .  496 

563.  Declaration  as  to  return  of  assets  where  compromise  effected  .  497 

564.  Order  as  to  dividends  due  from  deceased  contributory     .         .  497 

565.  Order  as  to  shareholders  in  unregistered  building  society  •     .  497 


Chap.  XL.— ENFOECING  OEDEES  (pp.  499—505). 

566.  Charging  order  on  shares  of  contributory        ....  501 

567.  Order  on  judgment  debtor  to  attend  for  examination  .         .     •  501 

568.  Order  attaching  debts 502 


XXIV  TABLE  OF  FORMS. 

Form  PAGE 

569.  Liberty  to  proceed  in  bankruptcy 502 

570.  Liberty  to  sue  contributories  with  view  to  bankruptcy    .         .  503 

571.  "Writ  in  administration  action      . 503 

572.  Liberty  to  proceed  in  bankruptcy  abroad          ....  503 

573.  Order  to  seize  property  of  absconding  contributory     .         .     .  504 

573a.  Order  to  release  prisoner 504 

674.  Making  Scotch  order  an  order  of  Coui't 505 


Chap.  XLL— TRANSFER  OF  WINDING-UP  PROCEEDINGS 
(pp.  506—511). 

575.  Summons  for  transfer  from  County  Court  to  High  Coui't         .     508 

576.  Order  of  transfer  on  above  summons  ..... 

577.  Ex  parte  summons  by  official  receiver  for  transfer  . 

578.  Order  for  transfer        ........ 

578a.  Transfer  of  winding-up  of  building  society  to  High  Court 
578b.  Transfer  to  County  Coiu't  ...... 

579.  Notice  of  transfer  to  Board  of  Trade  and  official  receiver 

580.  Appointment  of  official  receiver  of  County  Court  as  deputy,  on 

transfer  to  High  Court 


509 
509 
509 
609 
510 
510 

510 


Chap.  XLIL— TRANSFER  OF  ACTIONS  AFTER  WINDING-UP 
(pp.  512—515). 

581.  Order  transferring  Queen's  Bench  Division  action  . 

582.  Order  transferring  Chancery  Division  action 

583.  Another 

584.  Order  setting  aside  judgment  in  transferred  action     . 

585.  Notice  of  motion  to  Lord  Chancellor  for  transfer 

586.  Order  for  transfer  by  Lord  Chancellor         .... 


513 
513 
514 
514 
514 
515 


Chap.  XLIII.— PRIVATE  EXAMINATION  AND  DISCOVERY 
UNDER  SECT.  115  of  1862  (pp.  516—523). 

586a.  Summons  for  leave  to  privately  examine       .         .         .         .517 

587.  Order  on  creditor's  api)lication  for  examination  .         .         .     .     518 

588.  Order  to  attend  to  be  examined 518 

589.  Notice  to  examinee  of  adjournment     .         .         .         .         .     .     519 

590,591.  Reference  to  examiner  under  sect.  115  .         .         519,520 

592.  Pioforonce  of  all  witnesses  to  same  examiner    ....  520 

593.  A])pointment  of  special  examiner         .         .         •         .         .     .  520 

594.  Another  form  providing  for  shorthand  notes    ....  520 
694a.  Registrar's  report  of  refusal  to  answer 521 

695.  Special  order  to  attend 521 

696.  Order  on  examinee  to  attend  at  his  own  expense  .         .     .  522 

697.  Libf:ity  to  coiitributorins  to  attend  and  tako  part      .         .         .  522 

698.  Order  to  apprehend  witness  for  examination        .         .         .     .  522 


TABLE  OF  FORMS. 


XXV 


Chap.  XLIV.— PUBLIC  EXAMINATION  (pp.  524—538). 

Form  PAGE 

599.  Further  rejiort  of  ofRcial  receiver  under  sect.  8  of  1890    .         .  528 
599a.  Summons  to  consider  report  and  order  public  examination     .  529 

600.  Order  directing  a  public  examination 529 

601.  Notice  of  order 529 

602.  Order  appointing  a  time  for  jDublic  examination      .         .         .  530 

603.  Notice  to  attend  public  examination 530 

604.  Notice  to  examinee  of  adjourned  public  examination       .         .531 

605.  Notice  to  produce  at  adjourned  jrablic  examination     .         .     .  531 

606.  Notice  of  public  examination  for  local  paper  ....  531 

607.  Notice  to  creditor  and  contributory  of  public  examination  .     .  532 
607a.  Notice  to  Board  of  Trade  of  supplemental  report  .         .         .  532 

608.  Notice  [for  Gazette]  of  day  ajspointed  for  public  examination  .  532 

609.  Order  on  appeal  (reversing  order  below)  for  public  examina- 

tion            532 

610.  Order  on  appeal  discharging  order  for  public  examination        .  533 

611.  Supplemental  further  report  as  to  new  witnesses          .         .     .  533 

612.  Appointment  of  shorthand  writer      ......  533 

613.  Declaration  of  shorthand  writer  .......  534 

614.  Order  for  warrant  of  arrest       .......  534 

615.  Warrant  against  person  failing  to  attend 534 

615a.  Order  to  liberate  prisoner  on  bail 535 

616.  Eeport  to  Court  of  refusal  to  answer 536 

617.  Order  on  persons  refusing  to  answer 536 

618.  Notes  of  shorthand  writer 536 

619.  Transcript  of  shorthand  notes 537 

620.  Notes  where  shorthand  wiiter  not  appointed        .         .         .     .  537 
620a.  Notice  to  complete  deposition         ......  537 

621.  Order  of  Coiu-t  that  examination  is  concluded      .         .         .     .  538 

622.  Order  for  release  from  custody 538 


Chap.  XLV.— MISFEASANCE  AND  BREACH  OF  TEUST: 
SECT.  10  OF  THE  ACT  OF  1890  (pp.  539—550). 

623.  Summons  for  leave  to  j)roceed  for  misfeasance          .         .        .  543 

624.  Order  on  above  summons    ........  543 

625.  Summons  under  sect.  10  of  1890 543 

626.  Summons  for  liberty  to  attend  misfeasance  proceedings       .     .  544 

627.  Order  to  repay  money  paid  for  preliminary  expenses        .         .  544 

628.  Order  against  directors  to  repay  moneys      .....  545 

629.  Order  against  manager     ........  545 

630.  Order  to  repay  improper  dividends  and  extra  remuneration  of 

directors    ...........  545 

631.  Order  on  directors  to  repay  qualification  moneys      .         .         .  546 

632.  Order  on  directors  to  pay  half  jn-emiums     .         ....  546 

633.  Order  as  to  dividends  paid  out  of  capital           ....  546 

634.  Order  as  to  misfeasance  involving  fi-audulent  preference     .     .  547 


XXVI 


TABLE  OF  FORMS. 


Form  PAGE 

635.  Order  against  directors  after  inquiry        .....  548 
635a.  Order  to  pay  amount  received  througli  bogus  creditor       .     .  549 

636.  Order  for  seciirity  for  costs  of  misfeasance  summons        .         .  549 
636a  Order  refusing  security  on  liquidator  admitting  liability  for 

costs          ...........  550 


Chap.  XLVI.— PEOSECUTION  OF  DIEECTOES  AND  OTHEES 
(pp.  551—555). 

637.  Summons  for  leave  to  prosecute       .         .         .         .        .         .551 

638.  Petition  for  liberty  to  prosecute  directors 552 

639.  Order  giving  liberty  to  prosecute 554 

640.  Order  to  produce  depositions 555 


Chap.  XLVII.— COMPEOMISES  (pp.  556—564). 

641.  Affidavit  of  contributory  as  to  compromise 

642.  Questions  for  compromising  sbarebolders    . 
642a.  Affidavit  of  sbarebolder  verifying  answers 

643.  Summons  to  sanction  agreement  for  compromise 

644.  Affidavit  of  liquidator  as  to  proposed  compromise 

645.  Agreement  with  contributory  for  compromise     . 

646.  Clause  as  to  sureties         ..... 

647.  Confirmation  of  agreement  for  compromise 

648.  Order  sanctioning  compromise 

649.  Another 

650.  Liberty  to  compromise  claim  for  damages 

651.  Liberty  to  compromise  action  against  company   . 
652 — 654.  Liberty  to  compromise  with  debtors 

655.  Compromise  with  mortgagee        .... 

656.  Liberty  to  compromise  action  .... 

657.  Liberty  to  comjDromise  cross-claims     . 


.  557 

.     .  557 

.  558 

.     .  559 

.  559 

.     .  559 

.  561 

,     .  561 

.  561 

,     .  562 

.  562 

,     .  562 

562,  563 

,     .  563 

.  563 

,     .  564 


Chap.  XLVIII.-COSTS  IN  WINDING-UP ;  TAXATION,  &c. ; 
FEES  (pp.  565—567). 

658.  Order  to  tax  costs  of  official  receiver  and  liquidator         .         .     570 

659.  Order  declaring  juiorities  and  for  taxation  ...         .     .     571 

660.  661.  Orders  to  tax,  and  appointing  creditors'  rein'esentative 

thereon 571,  572 

662.  Tax  costs,  including  costs  of  action 572 

662a.  Order  for  liquidator  to  pay  costs  and  recoup  ....  572 

663.  Order  to  tax,  including  costs  of  appeal         .....  572 

664.  Order  whore  change  of  solicitors 572 

666.  Order  to  tax  costs  up  to  dissolution 673 

666.  Affidavit  as  to  costs  received  ou  compromises  ....  573 


TABLE  OF  FORMS.  XXVll 

Form  PAGE 

667.  Notice  to  loavo  bill  for  taxation  where  official  receiver  con- 

cerned    ...........  573 

668.  Notice  where  bill  not  to  be  lodged  with  official  receiver  .         .  573 

669.  Notice  from  registrar's  office  of  taxation 574 

670.  Certificate  of  taxation      ........  574 

671.  Certificate  of  taxation  under  order,  fund  in  Court       .         .     .  574 

672.  Another,  where  no  fund  in  Court     ......  574 

673.  Finding  in  certificate  as  to  sums  received  from  contributories  .  575 

674.  Another 575 

675.  Another — no  sums  received      .......  575 

676.  Approval  of  bill  by  registrar,  where  no  order  to  tax    .         .     .  575 
676a.  Register  to  be  kept  by  taxing  officer      .....  576 

677.  Eeturn  by  taxing  officer 576 


Chap.  XLIX.— APPEALS  AND  SPECIAL  CASE  (pp.  578—591). 

678.  Notice  of  appeal  from  official  receiver 579 

679.  Summons  on  appeal  from  liquidator 580 

680.  Notice  of  motion  to  discharge  order  in  chambers      .         .         .  581 

681.  Liberty  to  liquidator  to  appeal 584 

681a.  Liberty  to  creditors  to  appeal  in  name  of  official  receiver       .  585 

682.  Liberty  to  oppose  appeal 585 

683.  Notice  of  appeal 585 

684.  Eestraining  execution  on  payment  into  Court     .         .         .     .  586 

685.  Eestraining  advertisement  pending  appeal       ....  586 

686.  Order  to  stay  on  payment  of  costs 587 

687.  Stay  of  winding-up  order  pending  appeal         ....  587 

688.  Order  on  appeal  for  winding-up,  and  appointing  liquidator     .  587 

689.  Order  on  appeal  discharging  order  below 588 

690.  Order  dismissing  petition  and  directing  action         .         .         .  588 
690a.  Discharging  winding-up  order  on  payment  of  debts,  costs, 

&c 588 

691.  Order  affirming  order  appealed  from 589 

692.  Order  affirming,  with  costs,  to  be  paid  by  liquidator  .         .     .  589 

693.  Order  allowing  liquidator's  costs  of  appeal      ....  589 


Chap.  L.— EEMOVAL,  EESIGNATION,  AND  DEATH  OF  LIQUI- 
DATOE ;  AND  FILLING  UP  VACANCIES  (pp.  592—595). 

694.  Order  for  substituted  service  of  summons  to  remove  liqui- 

dator ...........     593 

694a.  Order  removing  liquidator 594 

695.  Vesting  order  ..........     595 


XXVlll 


TABLE  OF  FORMS. 


Chap.  LI.— EELEASE  OF  LIQUIDATOR  (pp.  596—600). 

Form  PAGE 

696.  Notice  of  intention  to  apply  for  release 597 

697.  Statement  to  accompany  notice 598 

698.  Certificate  of  postage  of  notice  by  official  receiver  (as  liqui- 

dator)        599 

699.  Application  to  Board  of  Trade  for  release         ....  599 

700.  Release  of  Hquidator 600 

701.  Notice  [for  Gazette]  of  releases 600 


CHAP.  LIL— DISSOLUTION  AND  DESTRUCTION  OF  BOOKS ; 
RESTORATION  OF  COMPANY'S  NAME  (pp.  601—604). 

702.  Order  for  dissolution  and  destruction  of  books    .         .         .     .     602 
702a.  Order  to  destroy  books,  &c 603 

703,  703a.  Orders  to  restore  company's  name  to  register  .        .     .     604 


Chap.  Lin.— COUNTY  COURTS  (pp.  605—616). 
\^No  forms  in  this  chaj^ter.'] 


Section  II.— VOLUNTARY  WINDING-UP 

(pp.  617—667). 

704.  Notice  of  first  meeting  for  special  resolution    ....  618 

705.  Notice  of  second  meeting  for  special  resolution  .         .         .     .  619 

706.  Notice  of  meeting  for  extraordinary  resolution        .         .         .  620 

707.  Notice  [for  Gazette]  of  special  resolution 625 

708.  Notice  [for  Gazette]  of  extraordinary  resolution      .         .         .  626 

709.  Notice  to  registrar  of  resolution  to  wind-up         .         .         .     .  626 

710.  Order  removing  liquidator 627 

711.  Removing  one  liquidator  and  re-appointing  tlie  otber  .         .     .  627 

712.  Order  to  bring  in  account  of  liquidator 628 

713.  Liberty  to  leave  and  pass  account 628 

714.  Order  that  ex-liquidators  leave  accounts 629 

715.  Resolutions  as  to  remuneration  of  liquidator       .        .         .     .  629 

716.  Order  as  to  remuneration  of  liquidator 630 

717.  Order  fixing  remuneration  ........  630 

718.  Order  as  to  remuneration  up  to  close  of  liquidation .         .         ,  G30 

719.  Summons  to  restrain  action  against  company       .         .  .     .  632 

720.  Affidavit  8ui)porting  above  summons 632 

721.  Notice  of  motion  to  restrain  distress     ......  633 

722.  Notice  to  creditors 034 

723.  Order  fixing  time  to  prove  debts  (Englisli  and  foreign)        .     .  635 

724.  List  of  debts  and  claims 636 


TABLE  OF  FORMS. 


XXIX 


Form.  PAGE 

725.  Notice  of  allowance  of  debt          .......  037 

726.  Notice  to  come  in  and  prove .  037 

727.  Declaration  by  creditor  in  support  of  claim .         .         .         .     .  037 

728.  Summons  for  adjudication  of  disputed  claim    ....  037 

729.  Order  for  inquiry  as  to  creditors  .......  038 

730.  Order  for  account  of  debts 038 

731.  Order  fixing  time  for  claims         • 038 

732.  Certificate  of  debts  and  claims 03.9 

733.  Order  for  particiilars  of  claim  and  extending  time       .         .     .  040 

734.  Order  on  originating  summons  disallowing  claims  .         .         .041 

735.  Declaration  of  dividend        ........  041 

736.  Notice  that  dividend  ready  for  payment  .         .         .         .         .042 

737.  List  of  contributories 042 

738.  Notice  to  contributories 043 

739.  Call 045 

740.  Notice  of  call 045 

741.  Summons  or  notice  of  motion  to  enforce  calls       .         .         .     .  040 

742.  Order  enforcing  call  made  by  liquidator  .....  040 

743.  Order  to  pay  calls  made  before  winding-up          .         .         .     .  047 

744.  Another 048 

745.  Summons  as  to  distributing  assets       .         .         .         .         .     .  049 

746.  Representation  order  on  above  summons          ....  049 

747.  Order  declaring  rights  of  sliarebolders  in  sui'plus  assets      .     .  050 

748.  Conveyance  of  freeholds  ........  052 

749.  Order  to  summon  meeting  ........  054 

750.  Notice  of  motion 050 

751.  751a.  Summonses  under  sect.  138  of  1802 057 

752.  Praecipe  for  appearance  to  summons         .....  058 

753.  Notice  of  appearance 058 

753a.  Notice  of  appointment  to  hear  summons         ....  058 

754.  Order  for  substituted  service  of  summons 059 

755.  Liquidator  to  give  security  for  costs  of  originating  summons  .  000 

756.  Order  for  inspection 000 

757.  Order  for  production  and  inspection  of  liquidator's  documents  .  001 
757a.  Order  for  cross-examination      .......  001 

758.  Order  for  cross-examination  and  discovery       ....  001 

759.  Eepresentation  order 002 

760.  General  liberty  to  apply 002 

761.  Order  for  private  examination      .         .         .         .         .         .     .  004 

762.  Summons  to  tax  costs  of  liquidator 004 

763.  Order  to  tax  on  above  summons  .......  065 

764.  Certificate  of  taxation  (voluntary  liquidation)           .         .         .  665 

765.  Notice  convening  final  meeting  .......  665 

766.  Notice  to  registrar  of  final  meeting           .....  667 
766a.  Order  to  stay  voluntary  winding-up 667 


XXX 


TABLE  OF  FORMS. 


Section  III.— WINDING-UP  UNDER  SUPER- 
VISION (pp.  668—698). 

Form 

767.  Supervision  order  (skeleton  form) 

768.  Supervision  order  (full  form) 

769.  Taxation  wlien  official  receiver  provisional  liquidator 

770.  Order  for  appointment  of  liquidators 

771.  Liquidator  to  give  security 

772.  Supervision — voluntary  liquidators  retiring     . 
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WINDIM-UP  FOEMS  AND  PRACTICE. 


INTRODUCTORY    CHAPTER. 
Winding-up  generally. 

The  Tvinding-up  of   companies  is  dealt  with  in  this  volume  under 
the  following  heads — 

Section     I. — Winding-up  by  the  Court. 

Section    II. — Voluntary  winding-up. 

Section  III. — Winding-up  under  the  supervision  of  the  Court. 

Section  IV. — Arrangements  and  Reconstruction. 

This  volume  deals  principally  with  the  practice  in  winding-up 
as  altered  by  the  Companies  (Winding-up)  Act,  1890,  and  the  Rules 
and  Orders  made  pursuant  to  that  Act,  which  now  prevails,  so  far  aa 
the  High  Court  of  Justice  is  concerned,  in  Mr.  Justice  Vaughan 
Williams'  Court.  A  slightly  different  practice  applies  to  the  very  few 
cases  which  were  retained  by  Chitty,  North,  Stirling  and  Keke- 
wich,  JJ.,  under  the  concluding  words  of  rule  1  of  April,  1892,  and 
a  more  widely  different  practice  ajiplies  in  the  case  of  companies 
which  are  being  wound  up  under  any  orders  made  before  the  1st 
January,  1891. 

Statutes  relating  to  Winding-up. 

The  principal  Acts  relating  to  winding-up  are — 

(1)  The  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  which  came 
into  operation  on  the  2nd  November,  1862. 

Part  IV.  of  this  Act  deals  with  the  winding-up  of  comj)anies 
"under  this  Act"  {i.e.,  companies  registered  under  Part  I.,  or 
made  subject  to  the  Act  by  Part  VI.,  or  registered  under 
Part  VII.),  and  Part  VIII.  deals  with  the  winding-up  of  un- 
registered companies.  The  operation  of  the  Act  extends  over 
the  United  Kingdom,  but  as  regards  England  and  Wales  it 
is  modified  by  the  Companies  (Winding-up)  Act,  1890,  which 
alters  the  meaning  of  the  expression  "the  Court"  in  Part  IV. 
and  distributes  the  jurisdiction  among  the  Courts  referred  to. 

(2)  The  Joint  Stock  Companies  Arrangement  Act,  1870  (33  &  34 
Vict.  c.  104),  which  came  into  operation  on  the  10th  August,  1870. 

(3)  The  Companies  Act,  1879  (42  &  43  Vict.  c.  76),  which  came  into 
operation  on  the  15th  August,  1879. 

(4)  The  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52 
Vict.  c.  62),  which  came  into  operation  on  the  1st  January,  1889.  [_See 
the  Ameiulment  Act,  1837,  post,  p.  863.] 
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(5)  The  Companies  (Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
wMch  came  into  operation  on  tlie  1st  January,  1891. 

This  Act  modified  the  Act  of  1862  in  various  particulars,  more 
especially  by  altering  the  definition  of  "  the  Court "  having 
winding-up  jurisdiction,  by  distributing  the  jurisdiction,  by  giving 
the  Board  of  Trade  large  powers  in  relation  to  compulsory  winding- 
up,  and  by  establishing  official  receivers  on  the  lines  of  the  bank- 
ruptcy system. 

(6)  The  Companies  (Winding-up)  Act,  1893  (56  &  57  Vict.  c.  58), 
which  makes  an  order  to  pay  money  under  sect.  10  of  the  Act  of  1890, 
a  final  judgment  within  sect.  4  (1)  of  the  Bankruptcy  Act,  1883. 

(7)  The  Industrial  and  Provident  Societies  Act,  1893  (56  &  57 
Vict.  C.  39),  which  vests  in  the  Courts  having  jurisdiction  under  the 
Act  of  1890,  the  jvirisdiction  to  wind-up  these  societies  formerly  exclu- 
sively possessed  by  the  County  Courts  (sect.  58). 

(8)  The  Building  Societies  Act,  1894  (57  &  58  Vict.  c.  47), 
which  similarly  alters  the  jurisdiction  as  to  winding-up  building 
societies. 

(9)  The  Finance  Act,  1895  (58  Vict.  c.  16),  s.  16.— As  to  stamp  duty 
exemptions  where  the  winding-up  is  by  order  of  the  Court,  see 
Chap.  XLVIII. 

(10)  The  Stannaries  Court  (Abolition)  Act,  1896  (59  &  60  Vict. 
c.  45),  which  abolishes  the  Court  of  the  Yice-Warden  of  the  Stannaries 
and  transfers  its  jurisdiction  to  the  County  Court. 

(11)  The  Preferential  Payments  in  Bankruptcy  Amendment  Act, 
1897  (60  &  61  Vict.  c.  19). 

Rules  and  Orders  relating  to  Winding-up. 

The  Act  of  1862  (sect.  170)  gave  power  to  the  Lord  Chancellor  to 
make  rules  "  concerning  the  mode  of  proceeding  to  be  had  for  winding- 
up  a  company;"  but  that  section  was  repealed  by  the  Statute  Law 
Revision  Act,  1881,  and  the  power  to  make  rules  was  by  sect.  19  of 
the  Judicature  Act,  1881,  vested  in  a  Rule  Committee.  The  Act  of 
1890  (sect.  26)  enables  the  Lord  Chancellor,  with  the  concurrence  of 
the  President  of  the  Board  of  Trade,  to  make  rules  "for  carrying 
into  effect  the  objects  of  this  Act."  See  also  rule  3  of  1890,  giving 
power  to  the  Board  of  Trade  to  alter  forms,  &c.,  and  the  Rules  Publi- 
cation Act,  1893  (56  &  57  Yict.  c.  66). 

Rule  175  of  1890  gives  power  to  the  Board  of  Trade  to  make  rules 
"of  an  administrative  and  not  of  a  judicial  character." 

Tlio  rules  made  under  the  Acts  of  1862  and  1890,  as  regards 
Eugland  and  Wales,  are  as  follows:  — 

(1)  The  Rules  of  11th  November,  1862,  made  under  the  Com- 
panies Act,  1862. 

Those  rules  stiU  apply  to  winding-up  proceedings  in  the  High 
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Court,  wliore  the  winding-up  order  was  made  before  Ist  January, 
1891. 

They  also  apply  to  some  extent  to  windings-up  under  super- 
vision and  voluntary  windings-up.  See  rr.  1  and  17  of  April, 
1892. 

(2)  The  Rules  of  29th  Novemher,  1890,  made  by  the  Lord  Chan- 
cellor with  the  concurrence  of  the  President  of  the  Board  of  Trade 
under  sect.  2G  of  the  Companies  Winding-up  Act,  1890. 

These  rules  apply  to  all  liquidations  under  compulsory  winding- 
up  orders  made  after  31st  December,  1890. 

They  also  have  some  limited  reference  to  voluntary  winding-up, 
and  winding-up  under  supervision.    See  rr.  1  and  17  of  April,  1892. 

(3)  Order  of  29th  November,  1890.— The  Lord  Chancellor  made  an 
order  of  this  date  vesting  the  jurisdiction  of  the  High  Court  in  certain 
judges  of  the  Chancery  Division,  viz. : — Chitty,  North,  Stirling,  and 
Kekewich,  JJ.  The  last  three  and  Eomer,  J.,  have  jurisdiction  to 
complete  the  few  liquidations  retained  in  1892,  when  the  general 
jurisdiction  was  transferred  to  Vaughan  Williams,  J. 

(4)  Order  of  29th  November,  1890.— The  Lord  Chancellor  made  a 
second  order  of  this  date,  excluding  certain  County  Courts  not  having 
bankruptcy  jurisdiction  from  winding-up  jurisdiction. 

(5)  Notice  of  31st  December,  1890. — Notice  by  President  of  Board 
of  Trade  to  liquidators  as  to  payment  of  unclaimed  or  undistributed 
assets. 

(6)  Order  of  1st  January,  1891. — Order  of  the  Board  of  Trade 
aj)pointing  an  Inspector-General  in  Companies'  Liquidation. 

(7)  Order  of  1st  January,  1891. — By  a  second  order  or  notice  of  this 
date  the  Board  of  Trade  notified  the  appointment  of  the  Official 
Receivers  in  Companies'  Liquidation. 

(8)  Order  of  13th  February,  1891.  — Order  of  Board  of  Trade 
substituting  new  forms  of  Gazette  notices  for  Form  86  in  the  Appendix 
to  theEules  of  1890. 

(9)  Rules  of  3Gth  April,  1891. — These  rules,  made  by  the  Lord 
Chancellor  with  the  concurrence  of  the  Board  of  Trade,  relate  to 
statements  by  liquidators,  and  payment  of  unclaimed  and  undistributed 
assets  under  sect.  15  of  1890. 

(10)  Direction  of  10th  June,  1891. — This  is  a  Treasury  direction  to 
remit  fees,  which,  if  levied,  would  be  payable  out  of  money  provided 
by  Parliament. 

(11)  Order  of  the  17th  December,  1891.— Order  of  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Treasury,  as  to  fees  chargeable  in 
winding-up,  and  as  to  taking  fees  in  stamps. 

(12)  Order  of  the  8th  January,  1892.— Order  of  the  Board  of  Trade 
substituting  a  new  form  of  liquidators'  statement  for  Form  75  in  the 
Appendix  to  the  Eiiles  of  30th  April,  1891. 
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(13)  Order  of  the  8tli  January,  1892. — Second  order  of  the  Board  of 
Trade  of  this  date,  substituting  a  new  form  of  general  proxy  for  Form 
No.  73  in  the  Appendix  to  the  Eules  of  1890. 

(14)  Order  of  the  26th  March,  1892.— The  Lord  Chancellor  and 
Lord  Coleridge,  C.  J.,  made  this  order  under  sect.  2  of  the  Act  of  1890, 
and  sect.  2  of  the  Judicature  Act,  1884,  vesting  the  winding-up  juris- 
diction of  the  High  Court  of  Justice  in  Yaughan  Williams,  J. 

(15)  The  Rules  of  6th  April,  1892,  made  by  the  Lord  Chancellor, 
with  the  concurrence  of  the  President  of  the  Board  of  Trade,  under 
sect.  26  of  the  Companies  Act,  1890,  and  by  the  Eule  Committee. 

These  rules  came  into  operation  on  the  6th  May,  1892  (r.  37), 
and  considerably  modified  the  Eules  of  1890.  As  to  their  appli- 
cation see  Eule  1,  infra,  p.  19. 

(16)  Order  of  the  24th  June,  1892.— Order  of  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  allowing  reduction  of  fees  in 
case  of  foreign  companies  wound  up  here. 

(17)  Order  of  the  28th  July,  1892. — Order  as  to  adhesive  stamps. 

(18)  Rules  of  the  10th  August,  1892. — These  rules  were  made  by 
the  Lord  Chancellor  and  the  Eule  Committee  with  reference  to  actions 
before  the  winding-up  judge. 

(19)  County  Court  Rules,  1892. — Eule  146  of  these  rules  purported 
to  extend  the  provisions  of  the  Companies  Acts,  1862  to  1890,  and 
the  rules  made  thereunder,  to  the  winding-up  in  the  County  Courts 
of  societies  registered  under  the  Building  Societies  Act,  1874,  and 
the  Industrial  and  Provident  Societies  Act,  1876.  See  further 
Chapter  LIII. 

(20)  Order  of  the  16th  September,  1892.— This  order  of  the  Board 
of  Trade  appoints  official  receivers  to  County  Courts  which  have  no 
bankruptcy  jurisdiction,  but  have  jurisdiction  to  wind  up  societies 
registered  under  the  Building  Societies  Act,  1874,  and  the  Industrial 
and  Provident  Societies  Act,  1876. 

(21)  Order  of  the  3rd  December,  1892. — As  to  swearing  proofs. 

(22)  Order  of  the  29th  March,  1893.— As  to  affidavits  on  petition, 
and  substitution  of  petitioner. 

(23;  Order  of  24th  August,  1893. — As  to  the  Court's  power  to  reduce 
fees  in  certain  cases. 

(24j  Order  of  6th  October,  1893. — As  to  the  jurisdiction  of  the 
Eoclidale  County  Court. 

(25)  Order  of  31st  January,  1894.— By  this  the  Board  of  Trade 
substituted  a  new  form  of  advertisement  of  meeting  to  sanction  call. 

(26)  Order  of  2nd  April,  1895. — This  Order  annuls  Eules  45  and 
63  (2),  of  1870,  and  substitutes  a  new  rule  for  the  latter,  relating  to 
first  meetings. 

(27)  Order  of  26th  June,  1895.— By  this  the  Board  of  Trade  autho- 
rized a  new  form  of  affidavit  verifying  a  liquidator's  account. 
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(28)  Order  of  26th  November,  1895. — As  to  filing  depositions. 

(29)  Rule  of  19th  May,  1896. — As  to  attendance  of  creditors  and 
contributories  in  ClianiLers. 

(30)  Rules  of  16th  December,  1896.— As  to  the  Connty  Courts 
which  are  to  exercise  the  jurisdiction  of  the  now  abolished  Stannaries 
Court. 

(31)  County  Courts  (Stannaries  Jurisdiction)  Rules,  1897. — Ee- 
gulating  the  winding-up  in  the  County  Court  of  companies  formerly 
wound  up  in  the  Stannaries  Covu't. 

Practice  Notices. 

Notices  have  been  issued  with  reference  to  the  practice  of  the  High 
Court  as  to  (a)  transfers  of  winding-up  cases  from  County  Courts ; 
(b)  motions  before  the  winding-up  judge  ;  (c)  evidence  by  affidavit  on 
summonses  ;  (d)  affidavits  in  debenture  actions  ;  (e)  stitching  margins 
in  filed  documents  ;  (f)  shorthand  notes  of  evidence  ;  (g)  appointments 
before  the  registrar ;  (h)  undertaking  on  filing  affidavits  out  of  time ; 
(i)  debentui'e  actions.     See  Appendix  C. 

Interpretation  Clauses. 

The  definitions  and  interpretations  contained  in  the  above  Acts  and 
rules  must  be  borne  in  mind  in  construing  their  provisions,  and  some 
of  the  principal  definitions  and  interpretations  are  given  below. 

The  Companies  Act,  1862. 

"  Company  under  this  Act"  {i.  e.,  of  1862)  means  a  company  regis- 
tered under  Part  I.  of  the  Act,  or  under  Part  VII.  of  the  Act,  or  treated 
by  Part  YI.  as  registered. 

"Company  limited  by  shares"  means  a  company  formed  or  registered 
under  the  Act  of  1862,  on  the  principle  of  having  the  liability  of  its 
members  limited  to  the  amount  unpaid  on  their  shares.  See  sects.  8 
and  196  of  1862. 

"Company  limited  by  guarantee"  means  a  eomj)any  formed  or 
registered  under  the  Act  of  1862,  on  the  principle  of  having  the  lia- 
bility of  its  members  limited  to  such  amount  as  the  members  under- 
take to  contribute  to  the  assets  of  the  company  in  the  event  of  the 
same  being  wound  up.     See  sects.  9  and  196  of  1862. 

' '  Limited  company." — This  phrase  frequently  occurs  in  the  Acts,  and 
includes  both  the  above  companies  limited  by  shares  and  limited  by 
guarantee.     See  sects.  41 — 43  and  69  of  1862. 

"Unlimited  company"  means  a  company  formed  or  registered  under 
the  Act  of  1862,  on  the  principle  of  having  no  limit  placed  on  tlie  liability 
of  its  members.     See  sects.  10,  179,  180  and  196  of  1862. 
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"Joint-stock  company,"  for  the  purpose  of  Part  VII.  of  the  Act, 
is  defined  by  sect.  181  of  1862. 

"  Unregistered  company  "  has  the  meaning  assigned  to  it  by  sect.  199 
of  1862,  namely,  "  Any  partnership,  association,  or  company,  except 
railway  companies  incorporated  by  Act  of  Parliament,  consisting  of 
more  than  seven  members,  and  not  registered  under  this  Act." 

"  Member  "  of  a  company  has  the  meaning  assigned  to  it  by  sect.  23 
of  1862. 

"Present  members"  means  the  persons  who  are  members  at  the 
commencement  of  the  winding-up. 

"Past  members"  means  the  persons  who  are  not  members  at  the 
commencement  of  the  winding-up,  but  only  ceased  to  be  members  within 
one  year  of  such  commencement.     See  sect.  38  of  1862. 

"Registered  oflB.ce"  means,  as  regards  a  company  under  the  Act  of 
1862,  the  registered  office  which  it  is  required  to  have  by  sect.  39  of  1862. 
"  Registered  oflH.ce,"  as  regards  an  unregistered  company,  has  the 
meaning  assigned  to  it  by  sect.  199  of  1862,  which  enacts  that  "an 
unregistered  company  shall,  for  the  purpose  of  determining  the  Court 
having  jurisdiction  in  the  matter  of  the  winding-up,  be  deemed  to  be 
registered  in  that  part  of  the  United  Kingdom  where  its  principal 
place  of  business  is  situate ;  or,  if  it  has  a  principal  place  of  business 
situate  in  more  than  one  part  of  the  United  Kingdom,  then  in  each 
part  of  the  United  Kingdom  where  it  has  a  principal  place  of  business ; 
moreover,  the  principal  place  of  business  of  an  unregistered  company, 
or  (where  it  has  a  principal  place  of  business  situate  in  more  than  one 
part  of  the  United  Kingdom)  such  one  of  its  principal  places  of  busi- 
ness as  is  situate  in  that  part  of  the  United  Kingdom  in  which  pro- 
ceedings are  being  instituted,  shall  for  all  the  purposes  of  the  winding- 
up  of  such  company  be  deemed  to  be  the  registered  office  of  the 
company."     (And  see  sect.  32  of  1890,  at  foot  of  this  page.) 

"Register  of  members"  means  the  register  of  members  of  a  com- 
pany to  bo  kept  at  the  registered  office  of  the  company  in  accordance 
with  sect.  25  of  1862. 

"Special  resolution"  means  a  special  resolution  as  defined  in  sect.  51 
of  1862. 

"  Extraordinary  resolution  "  has  the  meaning  assigned  to  it  by 
sect.  129  of  1862. 

"  Contributory"  has  the  meaning  assigned  to  it  by  sect.  74  of  1862. 
See  also  sect.  38. 

Companies  {Winding-up)  Act,  1890. 
Sect.  32  of  1890. — (1)  In  this  Act,  unless  the  context  otherwise 
roquiroH, — 

"The  Companies  Acts"  means  the  Companies  Act,  1862,  and  the 
Acts  amending  the  same. 
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"General  rules"  means  general  rules  made  under  this  Act,  and 
includes  forms. 

"Prescribed"  means  prescribed  by  general  rules. 

"Stannaries  Court"  means  the  Court  of  the  Vice-Warden  of  the 
Stannaries.  (Since  abolished  by  the  Stannaries  Court  (Aboli- 
tion) Act,  1896.) 

(2)  In  Part  IV.  of  the  Companies  Act,  18G2,  and  in  this  Act  the 
expression  "the  Court,"  when  used  in  relation  to  a  company,  shall, 
unless  the  contrary  intention  appears,  mean  the  Court  having  juris- 
diction under  this  Act  to  wind  up  the  company. 

(3)  For  the  purposes  of  this  Act  the  expression  "  registered  office  of 
a  company"  shall  mean  the  place  which  has  been  the  registered  office 
of  the  company  for  the  greater  part  of  the  six  months  immediately 
preceding  the  presentation  of  the  petition  for  winding-up  of  company, 
and  shall  include,  in  the  case  of  an  unregistered  company,  any  place 
which,  in  pursuance  of  sect.  199  of  the  Companies  Act,  1862,  is  to  be 
deemed  to  be  the  registered  office  of  the  company  for  the  purpose  of 
the  winding-up  thereof.     See  sect.  199  of  1862,  above. 

The  expression  "company"  and  "winding-up  by  order  of  the 
Court,"  must,  when  used  in  the  Act  of  1890,  be  interpreted  with  regard 
to  the  following  provisions  : — 

Sect.  31  of  1890. — (1)  This  Act  shall  not,  except  where  it  is  expressed 
to  have  a  more  extended  application,  apply  to  any  company  which  is 
being  wound  up  in  pursuance  of  an  order  made  before  the  commence- 
ment of  this  Act. 

(2)  For  the  purposes  of  this  Act  a  company  shall  not  be  deemed  to 
be  wound  up  by  order  of  the  Court  if  the  order  is  to  continue  a 
winding-up  under  the  supervision  of  the  Court. 

(3)  This  Act  shall  not  apply  to  any  comjiany  unless  the  registered 
ofl&ce  of  the  company  is  situate  in  England  or  Wales. 

Comjmtues  Winding-up  Rules,  1890. 
R.  2  of  1890. — In  these  rules,  unless  the  context  or  subject-matter 
otherwise  requires, — 

{a.)  "The  Acts"  means  the  Companies  Acts,  1862  to  1890. 

"The  company"  means  a  company  which  is  being  woundup, 
or  against  which  proceedings  to  have  it  wound  up  have  been 
commenced. 
"  The  CourV  includes  a  Judge  of  the  Court,  and  a  chief  clerk  of  the 
Chancery  Division  of  the  High  Court,  or  other  officer  of  the 
Court  ivhen  exercising  the  powers  of  the  Court  pursuant  to  the 
Acts  or  these  Rules,  or  the  practice  of  the  Court. 
"Creditor"  includes  a  corporation,  and  a  firm  of  creditors  in 

partnership. 
"Gazetted"  means  published  in  the  London  Gazette, 
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"Judge"  means,  in  the  High  Court,  the  judge  to  lohom  the  petition 

to  wind  up  the  company  is  assigned,  and  in  any  other  Court  the 

judge  thereof  or  officer  who  exercises  the  powers  of  the  judge 

thereof. 

"Proceedings"  means  the  proceedings  in  the  winding-up  of  a 

company  under  the  Acts. 
"Official  Receiver  "  includes  any  officer  appointed  by  the  Board 
of  Trade  to  discharge  the  duties  of  official  receiver  under  the 
Acts. 
"Registrar,"   as  applied  to  a  County  Court,  includes,  where 
there   are   joint   registrars,    either  of  such  registrars,   or  a 
deputy  registrar,  and  as  applied  to  any  Court  other  than  the 
High  Court,   means  and  includes  the  officer   of  the   Court 
whose  duty  it  is  to  exercise  in  relation  to  a  winding-up  the 
functions  which  in  the  High  Court  are  exercised  by  a  regis- 
trar or  chief  clerk. 
"Sealed"  means  sealed  with  the  seal  of  the  Court. 
"  Taxing  officer"  means  the  officer  of  the  Court  whose  duty  it  is 
to  tax  costs  in  the  proceedings  of  the  Court  under  its  ordinary 
jurisdiction. 
"Liquidator"   includes  an   official    receiver    when   acting    as 
liquidator. 
(b.)  In  the  application  of  these  rules  to  any  Court  other  than  the 
High  Court,  the  registrar  may,  under  the  general  or  special 
directions  of  the  judge,  hear  and  determine  any  application  or 
matter  which  under  the  Acts  and  these  rules  may   be  deter- 
mined in  Chambers. 
Eule  2  is  modified  as  to  the  definitions  of  "registrar"  and  "judge," 
so  far  as  relates  to  the  High  Court,  by  rr.  34,  35  of  April,  1892,  itifra, 
but  they  still  apply  in  the  cases  (thirty-five  in  number)  retained  by 
Chitty,  North,  Stirling,  and  Kekewich,  JJ.     (See  E.  1  of  1892.) 

Comjjanies  Winding-up  litdcs,  April,  1892. 
R.  35  of  April,   1892. — (1)  In  the   application  of   the  Companies 
Winding-up  Eules,  1890  and  1891,  and  these  rules,  to  any  winding- 
up  matter  to  which  these  rules  apply  : — 

Expressions  relating  to  the  chief  clerks  and  registrars  of  the 
Chancery  Division  of  the  High  Court  shall,  except  in  rule  133, 
be  deemed  to  refer  and  be  construed  as  referring  to  the  regis- 
trar. 
"  Judge  "  shall  in  the  High  Court  mean  the  judge  who  for  the  time 
being  exorcises  the  jurisdiction  of  the  High  Court  to  wind  up 
companies. 
"  Registrar  "  shall  in  tlio  Higli  Court  mean  and  include  any  of  the 
liogistrars  in  Bankruptcy  of  the  High  Court,  and  any  person 
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who  shall  bo  appointed  to  fill  the  office  of  registrar  under  these 

rules,  and  where  a  winding-up  matter  is  in  the  District  Registry 

of  Liverpool  or  Manchester  shall  mean  the  district  registrar. 

(2)  In  these  rules  the  expression  "the  rules "  means  all  the  rules 

for  the  time  being  in  force  in  relation  to  winding-up  matters  (including 

these  rules). 

R.  37  of  April,  1892. — These  rules  .  .  .  shall  be  construed  with  and 
deemed  to  form  with  the  Companies  AVinding-up  Rules,  1890,  one  set 
of  rules.  The  forms  in  the  Appendix  to  these  rules  shall  be  deemed 
to  form  part  of  the  forms  of  the  Companies  "Winding-up  Eules,  1890. 

Companies  Winding-up  Rules,  August,  1892. 
R.  3  of  August,  1892. — In  the  Companies  Winding-up  Eules,  1890 
and  1892,  and  these  rules,  the  words  "winding-up  matter"  shall,  in 
relation  to  the  High  Court,  where  the  winding-up  of  a  company  is 
proceeding  before  the  judge,  include  any  action  brought  by  or  against 
that  company  which  has  been  or  shaU  be  transferred  to  the  judge. 

General  Practice,  how  far  applicable. 

R.  178  of  1890. — In  all  proceedings  in  or  before  the  Court,  or  any 
judge  or  officer  thereof,  or  over  which  the  Court  has  jurisdiction  under 
the  Acts  and  rules,  where  no  other  provision  is  made  by  the  Acts  or 
these  rules,  the  practice,  proceeding,  and  regulations  shall,  unless  the 
Court  otherwise  in  any  special  case  directs,  in  the  High  Court  and 
iStcmnaries  Court,  be  in  accordance  with  the  rules  of  the  Supreme  Court 
and  practice  of  the  High  Court,  and  in  a  County  Court  and  Palatine 
Court  in  accordance,  as  far  as  practicable,  with  the  existing  rules  and 
practice  of  the  Court  in  proceedings  for  the  administration  of  assets 
by  the  Court. 

The  jurisdiction  and  powers  of  the  now  abolished  Stannaries  Court, 
which  are  transferred  to  certain  County  Courts,  are  to  "be  exercised 
subject  to  and  in  accordance  with  rules  of  Court  for  regulating  the 
procedure  in  County  Courts."  Stannaries  Court  (Abolition)  Act, 
1896,  s.  1. 

County  Courts  (Stannaries  Jurisdiction)  Rules,  1897. 

Proceedings  for  the  winding-up  of  companies  [formerly  under  the 
Stannaries  Court]  shall  be  regulated  by,  and  costs  in  such  proceedings 
shall  be  taxed  under,  the  statutory  provisions,  rules,  and  scales  of 
costs  for  the  time  being  in  force  for  the  winding-up  of  companies  in 
the  County  Courts. 

And  see  ibid.  r.  7  as  to  the  fees  of  solicitors  formerly  practising  as 
advocates  in  the  Stannaries  Court. 
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Section  I. 

WINDING-UP  BY  THE  COURT. 


CHAPTEE  I. 

JURISDICTION. 


Over  what  Companies. 

The  winding-up  jurisdiction  extends  over — 

1.  Companies  formed  and  registered  under  Part  I.  of  the  Act  of  1862, 
and  having  a  registered  office  in  England  or  Wales. 

These  companies  are  all  registered  with  a  memorandum  of  associa- 
tion, and  either  as  limited  by  shares,  limited  by  guarantee,  or  un- 
limited. 

2.  Companies  to  which  the  Act  of  1862  is  made  applicable  by  the 
provisions  contained  in  Part  YI.  of  that  Act,  and  having  a  registered 
office  in  England  or  Wales. 

These  companies  include  all  companies  formed  and  registered,  or 
registered  but  not  formed,  under — 

The  Joint  Stock  Companies  Act,  1856. 
The  Joint  Stock  Companies  Acts,  1856  and  1857. 
The  Joint  Stock  Banking  Companies  Act,  1857. 
The  Act  to  enable  Joint  Stock  Banking  Companies  to  be  formed 
on  the  principle  of  Limited  Liability. 

3.  Companies  registered  under  Part  VII.  of  the  Companies  Act, 
1862,  and  having  a  registered  office  in  England  or  Wales. 

The  companies  which  can  be  so  registered  are  specified  in  sects.  179 
and  180  of  the  Act  of  1862,  and  include  companies  incorporated  by 
Act  of  Parliament  or  by  charter,  also  companies  subject  to  the  Act  of 
8  Vict.  c.  110,  intituled  "An  Act  for  the  Pegistration,  Incorporation, 
and  Regulation  of  Joint  Stock  Companies,"  and  also  companies  formed 
by  deed  of  settlement,  and  cost-book  mining  companies.  And  the 
Act  provides  (sect.  180)  that  the  registration  is  not  to  be  invalid  by 
reason  that  it  has  taken  place  with  a  view  to  the  company  being 
wound  up. 

4.  Unregistered  companies,  as  defined  in  Part  VIII.  (s.  199)  of  the 
Act  of  1862,  that  is  to  say,  "  Any  partnership,  association  or  company 
(except  railway  companies  incorporated  by  Act  of  Parliament)  con- 
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sisting  of  more  than  seven  members  and  not  registered  under  this 
Act,"  and  liaviug  a  registered  office  in  England  or  Wales. 

The  following  are  instances  of  various  kinds  of  unregistered  com- 
panies which  have  been  ordered  to  be  wound  up  : — 

(1)  Companies  incorporated  by  Special  Act. — Bradford  Navigation, 

10    Eq.    331;    Weij    and  Arun    Canal,    4    Eq.    197;    Brentford 
Tramways  Co.,  26  C.  D.  527  ;  Borough  of  Portsmouth  Trams, 

(1892)  2  Ch.  362;  Isle  of  Wight  Ferry   Co.,  2  H.  &  M.  597; 

South  London  Fish  Market,  39  C.  D.  324. 

(2)  Companies  incorporated  by  registration  and  possessed  of  a 
Board  of  Trade  Order  under  Gas  and  Water  Facilities  Act  duly 
confinned  by  Parliament. — Burton-upon-Humher  Water  Co.,  42 
C.  D.  585,  and  many  others. 

(3)  Companies    incorporated   by   Royal  Charter. —  Oriental  Bank 

Corporation,  54  L.  J.  Ch.  481  ;  Bank  of  South  Australia,  (1895) 
1  Ch.  578. 

(4)  Foreign  or  colonial  companies  having  assets  and  liabilities  in 
England. —  Commercial  Bank  of  India,  3  De  G.  &  Sm.  253; 
Matheson  Brothers,  27  C.  D.  225 ;  Commercial  Bank  of  South 
Australia  (No.  1),  33  C.  D.  174;  Queensland  Alercantile  Agency, 
68  L.  T.  878  ;  3Iercantile  Bank  of  Australia,  (1892)  2  Ch.  204  ; 
Jarvis  Conklin  Mortgage  Co.  (U.S.A.),  11  T.  L.  E.  373. 

The  fact  that  the  company  has  not  any  registered  office  here 
does  not  preclude  a  winding-up  order  if  it  has  assets  and 
liabilities  here.     Mercantile  Bank  of  Australia,  ubi  supra. 

Where  there  are  assets  and  liabilities  here,  the  Court  is 
disposed  to  make  an  order  to  protect  the  creditors  here. 
"  I  consider  that  I  am  justified  in  taking  steps  to  secure  the 
English  assets  until  I  see  that  proceedings  are  taken  in  the 
New  Zealand  liquidation  to  make  the  English  assets  available 
for  the  English  creditors,  pari  passu  with  the  creditors  in  New 
Zealand."     Per  Kay,  J.,  Matheson  Brothers,  27  C.  D.  231. 

The  mere  existence  of  a  foreign  winding-up  order  is  not  a 
bar  to  an  order  here.     S.  C. 

Where  a  foreign  or  colonial  bank  is  ordered  to  be  wound  up 
here,  and  there  is  a  winding-up  in  the  place  of  its  constitution, 
a  winding-up  here  "would  be  confined  to  the  property  existing 
in  this  country,  and  would  only  be  by  way  of  assisting  a  wind- 
ing-up which  either  was  going  on  or  contemplated  [abroad]. 
It  would  be  only  to  protect  the  property  in  this  country,  and 
the  creditors  in  this  country."  Per  Kay,  J.,  North  Australian, 
Sfc.  Co.  V.  Goldshorough,  S^-c.  Co.,  61  L.  T.  717,  and  the  Court 
has  acted  accordingly  in  the  case  of  the  various  Australian 
banks  ordered  to  be  wound  up  in  1893.  See  also  Form  72b, 
infra. 
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(5)  Companies  registered  under  the  Act  of  1844  (7  &  8  Yict.  c.  110). 
Professional  Life  Assurance  Co.,  3  Eq.  671,  and  many  others. 

(6)  Partnership  or  syndicate.     Royal  Victoria  Syndicate,  29  L.  T. 

668  ;  Ansonia  Fibre  Co.,  9  Ch.  635  ;  Scaramanya  &^  Co., 
Pearson,  J.,  18th  April,  1885  ;  Franl  Mills  Co.,  23  C.  D.  52 
(cost  hook  mining  company). 

(7)  Building  societies  formed  prior  to  the  Building  Societies  Act, 

1874  (37  &  38  Vict.  c.  42),  s.  32,  and  not  registered  under  that 
Act.  Doncaster  Buildiny  Soc,  3  Eq.  158  ;  Queeti's  Building 
Soc,  6  Ch.  815 ;  Chester  Unity  Building  Soc,  Pearson,  J., 
10th  May,  1884.  Under  the  Building  Societies  Act,  1874,  the 
jurisdiction  of  winding  up  building  societies  under  that  Act 
was  vested  in  the  County  Court,  but  the  Building  Societies 
Act,  1894  (57  &  58  Vict.  c.  47),  s.  8,  provides  that  every  such 
society  shall  be  deemed  to  be  a  company  within  the  meaning  of 
the  Companies  (Winding-up)  Act,  1890. 

(8)  Trustees'  Savings  Banks.     Under  the  Trustee  Savings  Bank 

Act,  1863,  and  50  &  51  Vict.  c.  47,  ss.  3,  4. 

(9)  Life  assurance 'Companies.     Albert  Life  {IS69) ;  Family  Endow- 

ment Soc,  5  Ch.  118;  Great  Britain  Mtitual,  16  C.  D.  246; 
British  Natio7i,  8  0.  D.  679 ;  Masonic  and  General,  Re  Sharpe, 
(1892)  2  Ch.  154. 

(10)  Industrial  and  provident  societies.     56  &  57  Vict.  c.  39. 

But  the  following  have  been  held  not  to  be  unregistered  eompauies 
within  the  definition,  and  therefore  incapable  of  being  wound  up 
under  the  Act : — 

(a)  An  illegal  company,  e.g.,  one  rendered  illegal  by  sect.  4  of  the 
Companies  Act,  1862.     Padstoiv,  Sfc.  Association,  20  C.  D.  137. 

(b)  A  trade  union.  See  Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31), 
and  Trade  Union  Act,  1876  (39  &  40  Vict.  c.  22). 

(c)  A  railway  company  incorporated  by  Act  of  Parliament ;  for,  as 
appears  above,  sect.  199  of  the  Act  expressly  excepts  such  a  company 
from  the  jurisdiction  ;  but  a  company  is  not  to  be  considered  a  railway 
company  within  the  exception  unless  the  construction  of  a  railway  is 
its  main  object.  Hence  a  dock  or  ferry  or  other  company  which  owns 
a  railway  as  a  subsidiary  work  is  not  a  railway  company  within  the 
exception.  Exmouth  Docks,  17  Eq.  181  ;  Isle  of  Wight  Ferry,  2  H.  & 
M.  597.  Nor  is  a  tramway  a  railway  company  within  the  exception. 
See  Brentford,  !^~c.  Trams,  26  C.  D.  527  ;  Bororigh  of  Portsmouth,  Sfc 
Trams,  (1892)  2  Ch.  362.  Sometimes,  however,  a  railway  company 
obtains  an  Abandonment  Act,  and  in  such  case  it  can  be  wound  up. 
Soo  30  &  31  Vict.  c.  127,  s.  31  ;  32  &  33  Vict.  c.  114,  s.  4;  Skipton  Sf 
Wharfdale  Rail.  Co.,  20  L.  T.  359 ;    Uxbridge  Rail.  Co.,  43  C.  D.  536. 

Occasionally,  too,  a  railway  company  obtains  an  Act  expressly 
making  it  subject  to  the  winding-up  jurisdiction.     It  is  clear  that  a 
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railway  company  can  register,  under  Part  VII.  of  the  Act,  as  a  limited 
company,  and  if  it  does  this  it  can,  of  course,  be  wound  up  as  a  com- 
pany under  Part  IV.  of  the  Act. 

(d)  Dissolved  companies  ;  for  the  jurisdiction  does  not  extend  to  a 
company  which  has  been  duly  dissolved  under  sections  111  or  142  of  the 
Act  of  1862,  unless,  possibly,  the  dissolution  on  tlie  ground  of  fraud 
can  be  set  aside.  London  and  Caledonian,  Sfc.  Co.,  11  CD.  140; 
Pinto  Mining  Co.,  8  C.  D.  273  ;    Coxon  v.  Gorst,  (1891)  2  Ch.  73. 

(e)  Companies  struck  off  the  register  under  the  Companies  Act, 
1880,  s.  7  ;  but  an  order  can  be  obtained  under  para.  5  of  sect.  7  of 
this  Act  to  restore  to  the  register,  and  then  the  company  can  be 
wound  up. 

(f)  Nor,  it  seems,  an  ordinary  club  {St.  James's  Cluh,  2  D.  M.  &  C 
383) ;  nor  an  association  to  which  the  Literary  and  Scientific  Institu- 
tions Act,  1854  (6  &  7  Vict.  c.  36),  applies.  Bristol  Athenccum,  43 
C.  D.  230. 

(g)  Nor  a  company  which  consists  of  less  than  seven  members. 
Bolton  Loa7i  Soc,  12  0.  D.  679  ;  Bowling  a7id  IVelbg^s  Contract, 
(1895)  1  Ch.  663. 

The  fact  that  an  unregistered  company  has  disposed  of  its  business 
or  been  dissolved  is  not  necessarily  a  bar  to  a  winding-up  order,  e.g., 
when  it  has  unpaid  creditors.     Female  Endowment  Soc,  5  Ch.  118. 

What  Courts. 

Sect.  32  (2)  of  1890  provides  as  follows  :  In  Part  IV.  of  the  Com- 
panies Act,  1862,  and  in  this  Act,  the  expression  "the  Court,"  when 
used  in  relation  to  a  company,  shall,  unless  the  contrary  intention 
appears,  mean  the  Court  having  jurisdiction  under  this  Act  to  wind 
up  the  company. 

Sect.  1  of  1890  provides  as  follows  : — 

(1.)  The  Courts  having  jurisdiction  to  wind  up  comijanies  in  Eng- 
land and  Wales  shall  be  the  High  Court,  the  Chancery  Courts  of  the 
Counties  Palatine  of  Lancaster  and  Durham,  the  County  Courts,  and 
the  Sta?inaries  Court  [since  abolished]. 

(2.)  Where  the  amount  of  the  capital  of  a  company  paid  up  or 
credited  as  paid  up  exceeds  ten  thousand  pounds,  a  petition  to  wind  up 
the  company  or  to  continue  the  winding-up  of  the  company  under  the 
supervision  of  the  Court  shall  be  presented  to  the  High  Court,  or,  in 
the  case  of  a  company  situate  within  the  jurisdiction  of  either  of  the 
Palatine  Courts  aforesaid,  either  to  the  High  Court  or  to  the  Palatine 
Court  having  jurisdiction. 

(3.)  Where  the  amount  of  the  capital  of  a  company  paid  up  or 
credited  as  paid  up  does  not  exceed  ten  thousand  pounds,  and  the 
registered  office  of  the  company  is  situate,  within  the  jurisdiction  of  a 
County  Court  having  j  urisdiction  under  this  Act,  a  petition  to  wind  up 
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the  company  or  to  continue  the  winding-up  of  the  company  under  the 
supervision  of  the  Court,  shall  be  presented  to  that  County  Court. 

(4.)  Provided  that  ivhere  a  company  is  formed  for  ivorking  mines 
within  the  Stannaries,  and  is  not  shown  to  he  actually  %oorking  mines 
beyond  the  limits  of  the  Stannaries,  or  to  be  engaged  in  any  other  under- 
taking beyond  those  limits,  or  to  have  entered  into  a  contract  for  such 
working  or  undertaking,  a  jietition  to  wind  uj)  the  company,  or  to  continue 
the  tvinding-up  of  the  company  under  the  supervision  of  the  Court,  shall 
be  presented  tn  the  Stannaries  Court  ivhatever  may  he  the  amount  of  the 
capital  of  the  Company,  and  wherever  the  registered  office  of  the  company 
is  situate. 

(5.)  The  Lord  Chancellor  may  by  order  exclude  a  County  Court 
from  having  jurisdiction  under  this  Act,  and  for  the  purposes  of  such 
jurisdiction  may  attach  its  district,  or  any  part  thereof,  to  the  High 
Court,  or  to  any  other  County  Court,  and  may  revoke  or  vary  any 
such  order.  In  exercising  his  powers  under  this  section,  the  Lord 
Chancellor  shall  provide  that  a  County  Court  shall  not  have  jurisdic- 
tion under  this  Act  unless  it  has  for  the  time  being  jurisdiction  in 
bankruptcy. 

(6.)  Every  Court  having  jurisdiction  under  this  Act  to  wind  up  a 
company  shall,  for  the  purj)0ses  of  that  jurisdiction,  have  all  the 
powers  of  the  High  Court,  and  every  prescribed  officer  of  the  Court 
shall  perform  any  duties  which  an  officer  of  the  High  Court  may  dis- 
charge by  order  of  the  judge  thereof  or  otherwise  in  relation  to  the 
winding-up  of  a  company. 

(7.)  Nothing  in  this  section  shall  invalidate  a  proceeding  by  reason 
of  its  being  taken  in  a  wrong  Court. 

The  words  in  italics  must  now  be  read  in  connection  with  the 
Stannaries  Court  (Abolition)  Act,  1896,  which  abolishes  the  Stannaries 
Court  and  transfers  its  jurisdiction,  except  in  pending  cases,  to  certain 
County  Courts. 

Sect.  2  of  1890  provides  as  follows : — 

Subject  to  general  rules  and  to  orders  of  transfer  made  under 
the  authority  of  the  Supreme  Court  of  Judicature  Act,  1873,  and  the 
Acts  amending  it,  the  j  urisdiction  of  the  High  Court  under  this  Act 
shall,  as  the  Lord  Chancellor  may  from  time  to  time  by  general 
order  direct,  be  exercised,  either  generally  or  in  specified  classes  of 
cases,  either  by  such  judge  or  judges  of  the  Chancery  Division  of  the 
High  Court  as  the  Lord  Chancellor  may  assign  to  exercise  that  juris- 
diction, or  by  the  judge  who  for  the  time  being  exercises  the  bank- 
ruptcy jurisdiction  of  the  High  Court. 

As  to  the  High  Court. 
I>y  the  Order  of  29th  November,  1890,  tlio  jurisdiction  of  the  High 
Court  was  vested  in  the  following  judges  of  the  Chancery  Division, 
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namely,  Chitty,  North,  Stirling,  and  Kekewich,  JJ.,  but  on  2Gth 
March,  1892,  the  following  order  was  made  by  Lord  Halsbury,  L.  C, 
and  Lord  Coleridge,  0.  J.,  vesting  the  jurisdiction  in  Mr.  Justice' 
Vaughan  Williams. 

Order  of  26th  March,  1892,  is  as  follows  :— 

"Whereas,  under  and  pursuant  to  section  5  of  the  Supreme  Court  of 
Judicature  Act,  1884,  the  Honourable  Mr.  Justice  Vaughan  Williams 
(being  the  judge  of  the  High  Court  who  for  the  time  being  exercises 
the  bankruptcy  jurisdiction  of  the  High  Court)  has  consented,  with 
the  concurrence  of  the  Lord  Chief  Justice  of  England,  to  sit  and  act  as 
an  additional  judge  of  the  Chancery  Division  of  the  High  Court,  for 
the  purpose  of  hearing  the  causes  and  matters  assigned  to  him  by  the 
Lord  Chancellor  or  any  applications  therein.  Now,  therefore,  I,  the 
Right  Honourable  Hardinge  Stanley,  Baron  Halsbury,  Lord  High 
Chancellor  of  Great  Britain,  do  hereby,  by  virtue  of  the  powers  vested 
in  me  by  section  2  of  the  Companies  (Winding-up)  Act,  1890,  section  5 
of  the  Supreme  Court  of  Judicature  Act,  1884,  and  all  other  powers 
enabling  me  in  that  behalf,  order  that,  on  and  after  the  6th  day  of 
May,  1892,  the  jurisdiction  of  the  High  Court  under  the  Companies 
(Winding-up)  Act,  1890,  shall  imtil  further  order  be  exercised  by  the 
Honourable  Mr.  Justice  Vaughan  Williams,  sitting  and  acting  for  the  >. 
purpose  of  the  exercise  of  such  jurisdiction  as  an  additional  judge  of 
the  Chancery  Division,  and  the  said  judge  shall,  on  and  after  the  day 
aforesaid,  and  until  further  order,  be  the  judge  of  the  High  Court 
assigned  for  the  purpose  of  exercising  that  jurisdiction,  pursuant  to 
the  Companies  (Winding-up)  Act,  1890." 

This  order  should  be  read  in  conjunction  with  rule  1  of  April,  1892 
(see  p.  19).  Under  that  rule  a  few  cases  were  "retained"  by  Chitty, 
North,  Stirling,  and  Kekewich,  JJ.  The  practice  described  in  this 
edition  does  not  apply  to  windings-up  pending  before  those  judges 
when  the  order  to  wind  up  was  made  before  1st  January,  1891. 

Industrial  and  provident  societies  with  a  paid-up  cajjital  of  over 
1,000/.,  or  less  if  the  office  is  within  the  jurisdiction  of  the  Metro- 
politan County  Courts,  are  now  wound  up  by  the  High  Court.  See 
56  &  57  Vict.  c.  39,  s.  58.  And  it  has  a  similar  jurisdiction  as  regards 
registered  building  societies.     57  &  58  Vict.  c.  47,  s.  8. 


As  to  the  Lancaster  Palatme  Court. 

The  jurisdiction  of  this  Court  extends  over  the  County  of  Lancaster, 
which,  for  the  purpose  of  the  exercise  of  such  jurisdiction,  is  divided 
into  two  districts,  namely,  Liverpool  District  and  Manchester  District, 
Prior  to  the  Act  of  1890,  the  jurisdiction  of  this  Court  in  winding-up 
was  regulated  by  13  &  14  Vict.  c.  43,  and  17  &  18  Vict.  c.  82,  and  the 
Chancery  of  Lancaster  Act,  1890  (53  &  54  Vict.  c.  23).     But  now  the 
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Court  has  jurisdiction  under  sect.  1  of  the  Companies  Winding-up 
Act,  1890,  as  regards  companies  "  situate  "  within  the  County  Palatine, 
Vhich  expression,  it  is  conceived,  will  be  held  to  mean  companies  the 
registered  offices  of  which  are  situate  within  the  jurisdiction.  Sect.  1 
does  not  give  to  this  Court  exclusive  jurisdiction ;  the  High  Court  has 
concurrent  jurisdiction  with  it. 

As  to  industrial  and  provident  societies  and  registered  building 
societies,  see  56  &  57  Vict.  c.  39,  s.  58  ;  and  57  &  58  Vict.  c.  47,  s.  8. 

As  to  the  Palatine  Court  of  Durham. 

The  jurisdiction  of  this  Court  extends  over  companies  "situate" 
within  the  County  Palatine  of  Durham.  As  to  the  meaning  of  the 
word  "  situate,"  see  above.  The  jurisdiction  is  not  exclusive ;  the  High 
Court  has  concurrent  jurisdiction  :  and  see  52  &  53  Vict.  c.  47. 

As  to  the  Stannaries  Court. 

This  Court  was  abolished  as  from  the  1st  of  January,  1897,  by  the 
Stannaries  Court  (Abolition)  Act,  1896  (59  &  60  Vict.  c.  45),  but  in 
order  to  understand  where  its  jurisdiction  has  gone  it  is  necessary 
to  refer  to  the  previous  enactments. 

Under  sect.  81  of  the  Act  of  1862,  this  Court  had  jurisdiction  over 
certain  companies,  namely,  companies  "engaged  in  working  any  mine 
within  and  subject  to  the  jurisdiction  of  the  Stannaries."  By  sect.  28 
of  the  Stannaries  Act,  1887  (50  &  51  Vict.  c.  43),  its  jurisdiction  was 
extended;  and  by  sect.  1  of  1890,  the  jurisdiction  of  this  Court 
was  defined  in  very  wide  terms,  and  extended  to  every  ' '  company 
formed  for  working  mines  within  the  Stannaries,  and  not  shown  to  be 
actually  working  mines  beyond  the  limits  of  the  Stannaries,  or  to  be 
engaged  in  any  other  undertaking  beyond  those  limits,  or  to  have 
entered  into  a  contract  for  such  working  or  undertaking ;"  and  in  the  case 
of  such  a  company  the  Stannaries  Court  appears  to  have  had  exclusive 
jurisdiction  in  winding-up,  and  that  whether  the  capital  was  more  or 
less  than  10,000^.,  and  whether  the  registered  office  of  the  company  was 
situate  within  the  Stannaries  or  elsewhere.  Nevertheless,  notwith- 
standing the  generality  of  the  concluding  words  of  paragraph  4  of 
sect.  1  of  1890,  the  Stannaries  Court  did  not,  it  is  apprehended,  under 
that  section,  obtain  jurisdiction  over  any  company,  unless  the  regis- 
tered office  of  the  company  was  situate  in  England  or  Wales.  See 
sect.  31  of  1890. 

In  New  Terras  Tin  Minimj  Co.,  (1894)  2  Ch.  344,  it  was  held  that 
where  a  company  was  formed  for  working  mines  within  the  Stannaries, 
"  or  elsewhere  in  iMigland,"  but  was  not  shown  to  be  actually  working 
mines  beyond  tlie  limits  of  the  Stannaries,  the  Stannaries  Court  was 
the  Court  having  jurisdiction  to  wind  it  up. 
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By  tlie  Stannaries  Court  (Abolition)  Act,  1896  (see  infra),  and  an 
order  made  tliereunder  on  Doc.  IGtli,  1896,  the  jurisdiction  of  the  Stan- 
naries Court  has  been  transferred  to  tho  County  Coiu'ts  of  Cornwall. 

As  to  the  County  Courts. 

Under  the  Act  of  1862,  the  County  Courts  had  no  jurisdiction  to  wind 
up  companies;  but  under  sects.  44 — 46  of  the  Companies  Act,  1867 
(now  repealed  by  the  Act  of  1890),  power  was  given  to  the  High  Court 
to  transfer  the  winding-up  to  a  County  Court,  and  occasionally  orders 
for  transfer  were  made  accordingly.  The  County  Courts  had  also 
exclusive  jurisdiction  to  wind  up  building  societies  under  the  Building 
Societies  Act,  1874,  and  industrial  and  provident  societies.  County 
Courts,  with  few  exceptions,  were  by  the  Act  of  1890  invested  with  full 
winding-up  jurisdiction  as  regards  a  company  with  a  capital,  paid  up 
or  credited  as  paid  up,  which  does  not  exceed  10,000/.,  and  a  regis- 
tered office  situate  within  the  jurisdiction  of  the  County  Court.  They 
have  jurisdiction,  limited  by  reference  to  the  amount  of  paid-up  capital, 
in  the  cases  of  industrial  and  provident,  and  registered  building 
societies.  See  56  &  57  Vict.  c.  39,  s.  58 ;  57  &  58  Yict.  c.  47,  s.  8,  and 
infra,  Chap.  LIII.,  and  Appendix  A. 

And  by  the  Stannaries  Court  (Abolition)  Act,  1896,  s.  1  (1),  "On 
the  commencement  of  this  Act" — the  1st  Jan.  1897 — "the  Court  of 
the  Vice-Warden  of  the  Stannaries  shall  cease  to  exist,  except  for  the 
purpose  of  continuing  and  concluding  proceedings  pending  in  that 
Court  at  that  date,  and  as  from  that  date  all  jurisdiction  and  powers 
of  the  said  Court  and  its  officers  shall,  except  as  aforesaid,  be  trans- 
ferred to  and  vested  in  such  of  the  County  Courts  as  the  Lord  Chancellor 
may  by  order  direct,  and  be  exercised  subject  to  and  in  accordance 
with  rules  of  Court  for  regulating  the  procedui-e  in  County  Courts. 
(2)  Provision  may  be  made  by  order  of  the  Lord  Chancellor  .  .  .  for 
transferring  to  a  County  Court  any  proceedings  pending  in  the  said 
Court  at  the  commencement  of  this  Act." 

Order  of  Lord  Halsbury,  L.  C,  of  29th  November,  1890,  provides  as 
follows  : — "That  a  County  Court  which  at  the  time  of  the  coming  into 
operation  of  the  Companies  (Winding-up)  Act,  1890,  is  excluded  from 
having  jurisdiction  in  bankruptcy,  shall  be  excluded  from  having 
jurisdiction  under  the  Companies  (Winding-up)  Act,  1890,  until  fiu-- 
ther  order,  and  the  district  of  any  such  County  Court  shall,  for  the 
purposes  of  jurisdiction  under  the  Companies  (Winding-up)  Act,  1890, 
be  attached  until  further  order  to  the  Court  to  which  that  district  is 
attached  at  the  time  of  the  coming  into  operation  of  this  Act  for  the 
purposes  of  jurisdiction  in  bankruptcy." 

For  list  of  County  Courts  having  jurisdiction  in  winding-up,  see 
Appendix. 

The  Metropolitan  County  Courts  being  excluded  from  bankruptcy 
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jurisdiction  (Bankruptcy  Act,  1883,  ss.  92,  93),  the  Higli  Court  has 
jurisdiction  to  wind  up  companies  which,  but  for  such  exclusion,  these 
County  Courts  would  have  had  jurisdiction  over. —  Court  Bureau, 
W.  N.  (91)  15. 

By  an  order  of  the  Lord  Chancellor,  dated  the  IGth  December,  1896, 
the  jurisdiction  of  the  Stannaries  Court  is  transferred  to  the  County 
Courts  of  Cornwall.  As  to  the  practice,  see  County  Courts  (Stannaries 
Jurisdiction)  Eules,  1897. 

General  Provision  as  to  Jurisdiction. 

Particular  attention  should  be  directed  to  para.  7  of  sect.  1  of  1890. 
The  words  in  that  paragraph  are  identical  with  those  of  sect.  95  (3) 
of  the  Bankruptcy  Act,  1883,  under  which  it  has  been  held  that  if  an 
order  is  made  without  objection,  it  is  not  invalidated  by  the  fact  of  its 
being  made  by  the  wrong  Court ;  but  that  if  the  petition  is  wilfully 
presented  to  the  wrong  Court,  this  is  ground  for  dismissing  it.  Ex 
parte  May,  Re  Brightmore,  14  Q.  B.  D.  37  ;  Ex  parte  French,  Re  French, 
24  Q.  B.  D.  63.  In  case  of  inadvertence  the  proceedings  can  after- 
wards be  transferred  to  the  proper  Court.  Ex  parte  French,  ubi  supra; 
Buller  and  Bassett  Co.,  35  S.  J.  17  ;  MUford  Haven  Shipping  Co.,  "W.  N. 
(1895)  16. 

As  to  transferring  winding-up  proceedings,  see  Chaj).  XLI. 

Limits  of  Jurisdiction. 

The  Acts  of  1862  to  1890  do  not  contain  any  provision  like  sect.  102 
of  the  Bankruptcy  Act,  1883,  empowering  the  Court  to  decide  "all 
questions  which  may  arise  in  any  case  of  bankruptcy  which  the  Court 
may  deem  it  expedient  or  necessary  to  decide  for  the  purpose  of  doing 
complete  justice  or  making  a  com^ilete  distribution  of  property  in  any 
such  case." 

The  Acts  give  the  Court  jurisdiction  over  outsiders  in  specified 
cases,  and  the  jurisdiction  is  confined  to  those  cases.  Hence  an  agree- 
ment between  the  Company  and  an  outsider  cannot  be  impeached  in  the 
winding-up;  an  action  must  be  brought.  Imperial  Bank  of  China, 
1  Ch.  339.  And  although  sect.  100  of  the  Act  of  1862,  and  sect.  10  of 
the  Act  of  1890,  give  jurisdiction  in  specified  cases,  the  jurisdiction  is 
limited  to  such  cases.  Ex  parte  Hawkins,  3  Ch.  787  ;  Ilklcy  Hotel  Co., 
(1893)  1  Q.  B.  248;  Carter's  case,  31  C.  D.  496;  Feltom's  Executors' 
case,  1  Eq.  219.  So,  too,  a  secured  creditor  is  primd  facie  an  outsider. 
Lloyd  V.  David  Lloyd  ^'  Co.,  6  C.  D.  339  ;  Gaudet  Freres  Co.,  12  C.  D. 
882.  Where,  as  regards  a  particular  matter,  there  is  no  jurisdiction 
in  the  winding-up,  it  is  necessary  to  resort  to  an  action,  and  this  can 
bo  transferred  to  the  winding-up  jiidgo. 
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CHAPTEE  II. 

COMMON  FORMS  AND  GENERAL  PROCEDURE. 


Forms. 

Rule  3  of  1890.— (1)  The  forms  in  the  Appendix,  where  applicable,  and  where  they 
are  not  applicable  forms  of  the  like  character,  with  such  variations  as  circumstances 
may  require,  shall  be  used.  Where  such  forms  are  applicable,  any  costs  occasioned 
by  the  use  of  any  other  or  more  prolix  forms  are  to  be  borne  by  or  disallowed  to  the 
party  using-  the  same,  unless  the  Court  shall  otherwise  direct. 

(2)  Provided  that  the  Board  of  Trade  may  from  time  to  time  alter  any  forms 
which  relate  to  matters  of  an  administrative  and  not  of  a  judicial  character,  or 
substitute  new  forms  in  lieu  thereof.  Where  the  Board  of  Trade  alters  any  form, 
or  substitutes  any  new  form  in  lieu  of  a  form  prescribed  by  these  rules,  such 
altered  or  substituted  form  shall  be  published  in  the  London  Gazette. 

R.  175  of  1890.— The  Board  of  Trade  may  from  time  to  time  issue  general  orders 
or  regulations  for  the  purpose  of  regulating  any  matters  under  the  Act  or  these 
rules  which  are  of  an  administrative  and  not  of  a  judicial  character.  Judicial 
notice  shall  be  taken  of  any  general  orders  or  regulations  which  are  printed  by  the 
Queen's  printers,  and  purport  to  be  issued  under  the  authority  of  the  Board  of 
Trade. 

By  r.  36  of  April,  1892,  some  of  the  forms  in  the  Appendix  to  the  Rules  of  1890 
were  modified,  and  several  other  modifications  have  since  been  made. 

Application  of  General  Phactice  of  the  Supreme  Cotjet. 

R.  178  of  1890. — In  all  proceedings  in  or  before  the  Court,  or  any  judge  or  officer 
thereof,  or  over  which  the  Coiirt  has  jurisdiction  under  the  Acts  and  rules,  when  no 
other  provision  is  made  by  the  Acts  or  these  rules,  the  practice,  proceeding,  and 
regulations  shall,  unless  the  Court  otherwise  in  any  special  case  dii-ects, 

In  the  High  Court  and  Stannaeies  Couet,  be  in  accordance  with  the  Rules  of 
the  Supreme  Court  and  practice  of  the  High  Court ;  and 

In  a  County  Couet  and  Palatine  Couet,  in  accordance,  as  far  as  practicable, 
with  the  existing  rules  and  practice  of  the  Court  in  proceedings  for  the  administra- 
tion of  assets  by  the  Court. 

The  jui'isdiction  and  powers  of  the  Stannaries  Court  are  now  transferred  to 
the  County  Courts  of  Cornwall,  and  are  to  be  "  exercised  subject  to  and  in  accor- 
dance with  rules  of  Court  for  regulating  the  procedure  in  County  Coui'ts." 
Stannaries  Court  (Abolition)  Act,  1896,  s.  1  ;  order  of  L.  C.  of  16th  Dec,  1896,  and 
see  r.  6  of  the  County  Court  (Stannaries  Jurisdiction)  Rules,  1897,  sifj)ra,  p.  9. 

Application  of  Rules  of  April,  1892. 

R.  1  of  April,  1892.— These  rules  shall  apply  to  all  proceedings  for  or  in  relation 
to  the  winding-up  of  a  company  where  a  petition  to  wind  up  the  company  or  to 
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continue  the  voluntary  winding-up  of  the  company  under  the  supervision  of  the 
Court  has  been  presented,  or  where  an  application  in  the  voluntary  winding-up  of 
the  company  has  for  the  first  time  been  made,  on  or  after  the  1st  day  of  January, 
1891 ;  imless  the  judge  before  whom  any  such  proceedings  may  be  pending  when 
these  rules  come  into  operation  shall  think  it  expedient  to  retain  them. 

About  thii-ty-five  cases  were  retained  by  Chitty,  North,  Stirling,  and  Keke- 
wich,  J  J. 

The  Rules  of  1892  came  into  operation  on  the  6th  May,  1892.  They  shall  be 
construed  with  and  deemed  to  form  with  the  Companies  Wiading-up  Rules,  1890,  one 
set  of  rules.     (R.  37  of  1892.) 

A  "winding-up  matter"  now  includes  actions  transferred  to  the  winding-up 
judge.     (See  R.  3  of  August,  1892.) 


Form  1.      I^  the  High  Court  of  Justice. 


No. 


of  189—. 


General  title 
(High  Court, 
Vaughan 
Williams,  J.). 

Form  1  of 
April,  1892. 

Assignment 
to  registrar. 


Companies  (Winding-up). 

Mr.  Justice  Vaughan  "Williams. 

In  the  matter  of  the  Companies  Acts,  1862  to  1890, 
and 
In  the  matter  of  the  [^itisert  full  name  of  company^  Company,  Limited. 

R.  6  of  April,  1892,  provides  that — (1.)  Every  proceeding  in  the  High  Court  in  a 
winding-up  matter  to  which  these  rules  apply  shall  be  dated,  and  shall  be  intituled 
as  follows  \_as  ahove\. 

(2.)  The  first  proceeding  in  every  winding-up  matter  shall  have  a  distinctive 
number  assigned  to  it  in  the  office  of  the  registrar,  and  all  proceedings  in  any 
matter  subsequent  to  the  first  i)roceeding  shall  bear  the  same  number  as  the  first 
proceeding. 

When  a  winding-up  is  transferred  from  one  Court  to  another,  it  is  to  receive  a 
new  distinctive  number. — R.  14  of  1890. 

As  to  intitviling  appUcations  under  sect.  15  of  1890,  see  Chap.  XXIV. 

In  the  winding-up  of  industrial  and  provident  societies  insert  first,  "In  the 
matter  of  the  Industrial  and  Provident  Societies  Act,  1893,  and."  See  sect.  58  of 
the  Industrial  and  Pro^ddent  Societies  Act,  1893  (56  «fc  57  Vict.  c.  39). 

In  the  winding-up  of  a  building  society  under  the  Act  of  187-1  insert  first,  "In 
the  matter  of  the  Building  Societies  Acts,  and."  See  sect.  29  of  the  Building 
Societies  Act,  1894  (57  &  58  Vict.  c.  47). 


(Lancaster 

Palatine 

Court). 


Form  2.     In  the  Chancery  of  the  County  Palatine  of  Lancaster. 
General  title  [Manchester]  District. 

In  the  matter  of  the  Companies  Acts,  1862  to  1890, 

and 

In  the  matter  of  the Company,  Limited. 

B.  7  of  1890  (which  still  applies  to  Courts  other  than  the  High  Court),  is  as 
follows: — (1.)  Every  proceeding  in  Court  or  in  chambers  under  the  Acts  shall  bo 
dated,  and  shall  bo  intituled  "  In  the  matter  of  the  Companies  Acts,  1862  to  1890," 
with  the  name  of  the  Court  in  which  it  is  taken,  and  of  the  company  to  which  it 
relates.     Numbers  and  dates  may  be  denoted  by  figiu'es. 
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(2.)  The  first  proceeding  in  every  winding-up  matter  shall  have  a  distinctive 
number  assigned  to  it  by  the  proper  officer,  and  all  subsequent  proceedings  in  the 
same  matter  shall  hear  the  same  number. 

As  to  additional  title  in  case  of  building  and  industrial  societies,  see  notes  to 
Form  1. 

In  the  Cliancery  of  tlio  County  Palatine  of  Durham.  ^         _ 

In  the  matter  of  the  Companies  Acts,  1862  to  1890,  • ■ — '— 

„_,^i  General  title 

(Durham 

In  the  matter  of  the ■  Company,  Limited.  Palatine 


See  R.  7  of  1890,  supra. 

As  to  building  and  industrial  societies,  see  notes  to  Form  1. 

In  the  County  Court  of ,  hoklen  at . 


Coui-t). 


In  the  matter  of  the  Companies  Acts,  1862  to  1890, 
and 


Form  4. 


Form  5. 


In  the  matter  of  the  \_i?isert  full  name  of  comjntmj']  Company,  Limited.  General  title 

See  R.  7  of  1890,  supra.  Court). 

As  to  registered  building  societies  and  industrial  and  provident  societies,   sec  Form  2  of 
Form  5,  and  notes  to  Form  1. 

In  the  County  Court  of ,  holden  at . 

In  the  matter  of  the  Building  Societies  Acts  \_or 
In  the  matter  of  the  Industrial  and  Provident  Societies  Act, 
1893], 

and  General  title 

In  the  matter  of  the  Companies  Acts,  1862  to  1890,  (Building  and 

^  '  Industrial 

and  Societies) . 

In  the  matter  of  the Society. 

The  Stannaries  Court  is  now  abolished,  and  its  jurisdiction  is  vested  in  the 
County  Courts  of  Cornwall.  See  Stannaries  Court  (Abolition)  Act,  1896  ;  order  of 
L.  C.  16th  Dec.  1896. 

The  title  in  these  cases  vdW  be  "In  the  County  Court  of  Cornwall,  holden  at  Stannaries 
Truro  (Stannaries  Jm-isdiction) .     In  the  matter,  &c."     See  R.  10  of  County  Court  Cases. 
(Stannaries  Jurisdiction)  Rules,  1897. 

Proceedings  to  be  attached  to  Pegistbars. 

R.  2  of  April,  1892  (which  only  applies  to  proceedings  before  Mr.  Justice  Vaughan  Office  of 
WiUiams),  is  as  follows: — (1.)  All  proceedings  in  the  winding-up  of  companies  in  t|?^?*^p^  ^°, 
the  High  Court  to  which  these  rules  apply  shall  be  from  time  to  time  attached  to        ° 
one  or  more  of  the  registrars,  who  shall,  together  with  the  necessary  clerks  and 
officers,  and  subject  to  the  Acts  and  rules,  act  under  the  general  or  special  directions 
of  the  judge  of  the  High  Court. 

(2.)  Every  other  registrar  may  act  for  and  in  place  of  such  registrar  as  above 
mentioned  in  all  proceedings  under  the  Acts  and  rules,  including  the  holding  of 
public  examinations,  and  when  so  acting  such  other  registrar  shall  be  deemed  to  be 
the  registrar  for  the  purposes  of  the  Acts  and  rules. 
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"  Registrar  "  in  the  above  rule  means  and  includes  the  registrars  in  bankruptcy 
of  the  High  Court,  and  any  person  appointed  to  fill  the  office  of  registrar  under 
the  rules  {e.  g.,  Mr.  Registrar  Hood).     (See  R.  35  (1)  of  1892.) 


Filing  and 
ousted}'  of 
depositions 
taken  at  pri- 
vate examina- 
tions. 


File  of  Proceedings, 
In  cases  hefore  Vaughan  Williams,  J. 

E.  11  of  April,  1892. — All  petitions,  affidavits,  summonses,  orders,  proofs,  notices, 
depositions,  bills  of  costs,  and  other  proceedings  in  the  High  Court  in  a  winding- 
up  matter  to  -which  these  rules  apply  shall  be  kept  and  remain  of  record  in  the 
office  of  the  registrar  in  one  continuous  file,  and  no  proceeding  in  any  winding-up 
matter  to  which  these  rules  apply  shall,  from  and  after  the  commencement  of  these 
rules,  be  filed  in  the  Central  Office. 

R.  1  of  Nov.  1895. — Notwithstanding  anything  contained  in  the  Companies 
(Winding-up)  Rules,  1890 — 1892,  the  notes  of  the  depositions  of  a  person  examined 
under  sect.  115  of  the  Companies  Act,  1862,  or  under  any  order  of  the  Court  before 
the  Court,  or  before  any  officer  of  the  Court,  or  person  appointed  to  take  such  an 
examination  (other  than  the  notes  of  the  depositions  of  a  person  examined  at  a 
public  examination  under  sect.  8  of  the  Companies  (Winding-up)  Act,  1890),  shaU 
not  be  placed  on  the  file  of  proceedings,  or  be  open  to  the  inspection  of  any  creditor, 
contributory,  or  other  person,  except  the  official  receiver  or  licxuidator,  imless  and 
until  the  Coiu't  shall  so  direct,  and  the  Court  may  from  time  to  time  give  such 
general  or  special  directions  as  it  shall  think  expedient  as  to  the  custody  and 
inspection  of  such  notes,  and  the  f ui'nishing  of  copies  of  or  extracts  therefrom. 

This  rule  was  made  in  consequence  of  Standard  Gold  Mining  Co.,  (1895)  2  Ch.  545. 

The  files  are  kept  at  Room  66,  Banki-uptcy  Buildings,  Carey  Street,  W.C. 

In  cases  retained  by  Chitty,  North,  Stirling,  or  Kekewich,  J.,  the  file  is  kept  by 
the  Official  Receiver  at  33,  Carey  Street. 

As  to  stitching  margins  in  documents  to  be  filed,  see  Practice  Notice  of  15th 
February,  1893,  in  Aj)pendix. 


In  Courts  other  than  High  Court. 

R.  31  of  April,  1892. — In  Courts  other  than  the  High  Court  a  file  of  proceedings  in 
every  winding-up  matter  shall  be  kept,  on  which  all  petitions,  affidavits,  sum- 
monses, orders,  proofs,  notices,  depositions,  and  other  proceedings  in  the  matter 
shall  be  placed  and  remain  of  record  as  far  as  possible  in  continuous  order. 

And  see  R.  1  of  Nov.  1895,  supra. 


I'm- of  file 
Board  of 
Trade  and 
offi'ial 
receiver. 


1'y 


Inspection  of  File  in  all  Courts. 

R.  32  of  April,  1892. — Every  person  who  has  been  a  director  or  officer  of  a  com- 
pany which  is  being  wound  up,  and  every  duly  authorized  officer  of  the  Board  of 
Trade,  shall  be  entitled,  free  of  charge,  and  every  contributory  and  every  creditor 
whose  claim  or  proof  has  been  admitted,  shall  be  entitled  on  payment  of  a  fee  of  one 
shilling,  at  all  reasonable  times,  to  inspect  the  file  of  proceedings  (whether  in  the 
High  Court  or  any  other  Court)  and  to  take  copies  or  extracts  from  any  docu- 
ments therein,  or  to  be  furnished  with  such  copies  or  extracts  at  a  rate  not  exceeding 
fourpcnce  per  folio  of  seventy-two  words. 

Tliis  must  now  be  read  subject  to  R.  1  of  Nov.  1895,  supra. 

H,  32  of  April,  1892. — Where,  in  the  exercise  of  their  functions  \mdcr  the  Acts  or 
rulf.H,  the  Board  of  Tiade  or  the  official  receiver  require  to  inspect  or  use  the  file  of 
proceedings  in  any  matter,  the  registrar  shall  (unless  the  file  is  at  the  time  required 
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for  use  in  Court  or  by  him),  on  request,  transmit  the  file  of  proceedings  to  the 
Board  of  Trade  or  official  receiver,  as  the  case  may  be. 


The  High  Court  of  Justice. 
Companies  (Winding-up). 

Re  . 


No. 


of 


day  of 


IS- 


IS—. 


Application  for  inspection  of  file  of  proceedings  in  this  matter. 
I  appear  for . 


Form  6. 

Application 
for  inspection 
of  file  (High 
Court). 


Name  of  Solicitor . 

Address . 

If  the  leave  of  the  Court  is  required  under  R.  1  of  Nov.  1895,  supra,  the  siunmons 
may  be  framed  on  the  lines  of  that  in  Slandard  Gold  Mining  Co.,  supra. 


Eegister  of  Petitions. 


No.  of 
Petition. 


Name  of 
Company. 


Address  of 

Registered 

Olfice. 


Description 

of 
Company. 


Date  of 
Petition. 


Petitioner. 


Date  of 

"Winding-up 

Order. 


Form  7. 

Register  of 
petitions  to 
be  kept  in  the 
Courts. 
Form  89  of 
1890. 


Books  to  be  kept  and  Eeturns  made  by  Opficees  of  the  Court. 

B.  150  of  1890. — In  the  High  Court  the  chief  clerks  of  the  Chancery  Division, 
and  in  the  district  registries  of  the  High  Court  at  Liverpool  and  Manchester 
respectively  the  district  registrars  of  the  High  Court,  and  in  a  Court  other  than  the 
High  Coiirt  the  registrar  or  other  officer  of  the  Court  whose  duty  it  is  to  perform 
under  direction  of  the  judge  the  duties  which  in  a  County  Court  are  performed  by 
the  registrar,  shall  keep  books  according  to  the  forms  in  the  Appendix,  and  the 
particulars  given  under  the  different  heads  in  such  books  shall  be  entered  forthwith 
after  each  proceeding  has  been  concluded. 

[In  cases  before  Vaughan  Williams,  J.,  for  "chief  clerks  of  the  Chancery 
Division,"  read  "registrar."     (See  R.  35  (1)  of  AprH,  1892.] 

K.  151  of  1890. — The  officers  of  the  Courts  whose  duty  it  is  to  keep  the  books 
prescribed  by  these  rules  shall  make  and  transmit  to  the  Board  of  Trade  such 
extracts  from  their  books,  and  shall  furnish  the  Board  of  Trade  with  such  informa- 
tion and  returns  as  the  Board  of  Trade  may  from  time  to  time  require. 


Number  of 

Winding-up 

Order. 


Number  of 
Petition. 


Date  of 
Petition. 


Date  of 

■Winding-up 

Order. 


Dates  of  Public 

Examinations 

(if  any) . 


Liquidator. 


Form  8. 

Register  of 
winding-up 
orders  to  be 
kept  in  the 
Courts. 
Form  88  of 
1890. 


See  rules  at  foot  of  Form  7. 
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EeQUIEEMENTS  as  to  PArER  AND  PRINTING. 

E.  7  of  April,  1892. — All  proceedings  to  which  these  rules  apply  shall  be  written 
or  printed,  or  partly  -written  and  partly  printed,  on  paper  of  the  size  of  13  inches  in 
length  and  8  inches  in  breadth,  or  thereabouts ;  but  no  objection  shall  be  allowed 
to  any  proof,  affidavit,  or  proxy  on  account  only  of  its  being  written  or  printed  on 
paper  of  other  size. 

This  rule  only  applies  to  cases  before  Vaughan  Williams,  J. 

Winding-up  petitions  are,  however,  accepted  if  written  or  printed  on  foolscap, 
breadthwise. 

lEBEGULABITy  AND  EXTENSION  OE  TiME. 

R.  177  of  1890. — (1)  No  proceeding  under  the  Acts  shall  be  invalidated  by  any 
formal  defect  or  by  any  irregularity,  unless  the  Court  before  which  an  objection  is 
made  to  the  proceeding  is  of  opinion  that  substantial  injustice  has  been  caused  by 
the  defect  or  irregularity,  and  that  the  injustice  cannot  be  remedied  by  any  order 
of  the  Court. 

(2)  No  defect  or  irregularity  in  the  appointment  or  election  of  a  receiver,  liqui- 
dator, or  member  of  a  committee  of  inspection  shall  vitiate  any  act  done  by  him  in 
good  faith. 

K.  176  of  1890. — The  Court  may,  in  any  case  in  which  it  shall  see  fit,  extend  or 
abridge  the  time  appointed  by  these  rules  or  fixed  by  any  order  of  the  Court  for 
doing  any  act  or  taking  any  proceeding. 

The  time  for  filing  affidavits  in  opposition  to  a  petition,  or  in  reply,  fixed  by  the 
Rules  of  March,  1893,  may,  but  will  not  as  of  course,  be  extended.  Per  Romer,  J., 
in  Vnlquia,  LcL,  40  S.  J.  621. 

K.  S.  C.  1883,  0.  LIV.  r.  4e. — In  case  of  summonses  for  time  only,  the  summons 
may  be  served  on  the  day  previous  to  the  return  thereof. 

It  is  not  necessary  to  draw  up  the  order  unless  the  Court  or  judge  otherwise 
directs.     R.  S.  C.  1883,  O.  52,  r.  14. 


Form  9. 

Notice  of 
motion 
(Vaughan 
^Yilliams,  J. 


Applications  in  Court. 

In  High  Court. 

In  tlie  High  Court  of  Justice.  No.  —  of  189—. 

Companies  (Winding-up). 
Mr.  Justice  Vaughan  Williams. 

In  the  matter  of  the  Companies  Acts,  1862  to  1890, 

and 

In  the  matter  of  [full  name  of  company^  Company,  Limited. 

Take  notice  that  the  Court  will  be  moved  on day,  the day 

of ,  189—. 

\_If  the  "motion  is  to  he  heard  at  a  specialli/  appointed  hour,  state  the 
fact ;  as :  at  eleven  of  the  clock  in  the  forenoon  of  that  day],  or  so 
soon  thereafter  as  counsel  can  bo  heard. 

[//ere  state  on  tvhose  behalf  the  motion  is  to  he  made  ;  as  :]  by  Mr.  A., 
as  counsel  on  tlie  part  c)f  the  [off  recr  and]  liqr  of  the  above-named  coy, 
that  ^Jiere  stale  the  ohjcct  of  the  7notion'\. 
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\If  special  leave  has  been  obtained  to  give  the  notice  for  a  non-motion 
day  or  for  a  motion  day  short  of  the  ordinary  two  clear  days  after  service, 
or  for  a  special  hour  and  place,  state  the  fact ;  as  ;]  And  take  also  notice 
that  special  leave  [_see,  as  to  necessity  of  mentioning  this,  Dawson  v. 
Beeson,  22  Ch.  Div.  504]  to  give  this  [short]  notice  of  motion  for  the 
day  (and  hour  and  place)  afsd  has  been  this  day  obtained  from  his  / 

lordship,  INIr.  Justice \_or  as  the  case  may  be']. 

Dated  this day  of ,  189—. 

B.  C,  of , 

Solor  for  the  [off  recr  and]  lic[r  of  the  above- 
named  coy  [or  as  the  case  may  be']. 
To    [insert  names  of   solor s  or  parties  to    ivhom  the    notice  is   to   be 
given'].     See  E.  S.  C.  1883,  App.  B.  No.  11. 


As  to  additional  title  in  case  of  building  and  industrial  societies,  see  notes  to   How  applica- 
Form  1.  tions  to  be 

E.  5  of  April,  1892. — Applications  in  Court,  other  than  petitions,  shall  be  made  by  ^'^  ®' 
motion,  notice  of  which  shall  be  served  on  every  person  against  whom  an  order 
is  sought  not  less  than  two  clear  days  before  the  day  named  in  the  notice  for  hear- 
ing the  motion.     Applications  in  Chambers,  other  than  ea:  jsoj/Yc  applications,  shall 
be  made  by  summons. 

But  in  misfeasance  proceedings  eight  days'  notice  is  required.     R.  79  of  1890. 

As  to  petitions,  see  Chap.  III. 

Practice  Directions  of  May,  1892,  pro^^dde  that — A  copy  of  the  notice  of  every 
motion  before  the  judge  must  be  left  at  the  office  of  the  Registrar  [Room  66,  Bank- 
ruptcy Buildings,  Carey  Street],  not  later  than  two  days  before  the  day  named  for 
hearing  the  motion.  A  list  of  the  motions  will  be  prepared,  and  they  will  be 
taken  in  the  order  in  which  they  appear  in  such  list. 

K.  3  of  April,  1892. — (1.)  The  following  matters  and  applications  shall  be  heard  Matters  in 
before  the  judge  of  the  High  Court  in  oj)en  Court : —  High  Court 

(a)  Petitions.  J°  ComT'*^ 

(b)  Appeals  from  the  Board  of  Trade  and  Official  Receiver  to  the  High  Court. 

(c)  Applications  by  the  Board  of  Trade  under  sect.  15  of  the  Companies  (Wind- 

ing-up) Act,  1890. 

(d)  Applications  for  the  committal  of  any  person  to  prison  for  contempt. 

(e)  Such  matters  and  applications  as  the  judge  may  from  time  to  time  by  any 

general  or  special  orders  direct  to  be  heard  before  him  in  open  Court. 

(2.)  Examinations  of  persons  summoned  before  the  High  Court  under  sect.  115 
of  the  Companies  Act,  1862,  shall,  unless  the  judge  of  the  High  Court  shall  other- 
wise direct,  be  held  befoi-e  the  registrar  in  Chambers. 

(3.)  Every  other  matter  or  application  in  the  High  Court  under  the  Acts  to  which 
the  rules  apply  may  be  heard  and  determined  in  Chambers. 

E,  4  of  April,  1892. — Any  matter  or  application  in  Coui-t  may  be  adjourned  to  be  Adjournment 
heard  and  dealt  with  in  Chambers.  to  Chambers. 

E.  5  of  1890. — In  Courts  other  than  the  High  Court  the  following  matters  and  Matters  not  in 
applications  to  the  Court  shall  be  heard  in  open  Court : —  High  Court 

(a)  Petitions.  *«  ^^  ^^f""^ 
^  '                        .      .                                                                                                       m  Court. 

(b)  Public  examinations. 

(c)  Applications  under  sect.  167  of  the  Companies  Act,  1862. 

(d)  Applications  to  rectify  the  register. 

(e)  Appeals  from  the  official  receiver  and  Board  of  Trade. 
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(f  )  Appeals  from  any  decision  or  act  of  the  liquidator. 

(g)  Applications  relating  to  the  admission  or  rejection  of  proofs. 

(h)  Proceedings  under  sect.  10  of  the  Companies  (Winding-up)  Act,  1890. 

As  to  adjournments  from  Court  to  Chambers,  see  E..  6  of  1890  (notes  to  Form  10). 


Form  10. 

Summons 
(general). 
Vaughan 
Williams,  J. 
Form  11  of 
AprQ,  1892. 


Applications  nsr  Chambers. 

In  High  Court. 

In  the  Higli  Court  of  Justice. 

Companies  (Winding-up). 

Mr.  Justice  Yauglian  "Williams. 

In  tlie  matter  of  the  Companies  Acts,  1862  to  1890, 

and 
In  the  matter  [insert  name  of  company~\. 

Let  [name  of  respo7ident^  attend  at  the  office  of  the  registrar  at  the 

Bankruptcy  Buildings,  Carey  Street,  London,  on the day  of 

189 — ,  at o'clock  in  the  noon,  on  the  hearing  of  an 

applicon  of  [?mme  and  description  of  applicant^  for  an  order  that  [^state 
object  of  application^. 

Dated  the day  of 189—. 

Seal. 

This  summons  was  taken  out  by of ,  solors  for . 

Note. — If  you  do  not  attend,  either  in  person  or  by  your  solor,  at 
the  time  and  place  above  mentioned,  such  order  will  be  made,  and  pro- 
ceedings taken  as  the  judge  (or  registrar)  may  think  just  and  expedient. 

As  to  additional  title  in  case  of  building  or  industrial  society,  see  notes  to  Form  1. 
Asreo-ardsthe  R-  5  of  April,  1892.— Applications  in  Chambers,  other  than  ex  parte  applications, 
High  Court.      shall  be  made  by  summons. 

Preparation  Many  applications  in  Chambers  are  ex  parte,  in  which  case,  after  the  word  "Le+," 

and  issuing  of  at  the  commencement,  insert  the  words  "  all  parties  concerned." 
summonses.  jf  ^j^g  summons  is  not  ex  parte,  the  following  rule  applies : — 

E.  S.  C.  1883,  0.  LIV.  r.  10. — A  summons  .  .  .  shall  be  addressed  to  all  the 
parties  on  whom  it  is  to  be  served. 

Before  the  final  note,  therefore,  add,  "  To l_i>isert  the  oiames  of  the  solicitors, 

or  persons  (if  any)  to  be  served,  e.g.,  "the  official  i-eceiver  and  liquidator  of  the 

above-named  company,  and  Mr. ,  his  solicitor"]. 

R.  S.  C.  1883,  0.  LIV.  r,  9. — In  every  cause  or  matter  where  any  party  thereto 
makes  any  application  at  Chambers,  either  by  way  of  summons  or  otherwise,  he 
shall  be  at  liberty  to  include  in  one  and  the  same  application  all  matters  upon  which 
he  then  desires  the  order  or  directions  of  the  Court  or  judge. 

E.  9  of  April,  1892. — Every  summons  in  a  winding-up  matter  in  the  High  Court 
to  which  these  rules  apply  shall  be  prepared  by  the  applicant  or  his  solicitor,  and 
issued  from  the  office  of  the  registrar.  A  summons,  when  sealed,  shall  be  deemed 
to  be  is.sucd.  The  person  obtaining  the  summons  .shall  leave  in  the  registrar's  office 
a  duplicate  which  shall  be  stamped  with  the  prescribed  stamp  and  filed. 

Two  forms  of  summons  must  be  filled  up,  one  of  which  must  bear  an  impressed 


COMMON  FORMS  AND  GENERAL  PROCEDURE.  27 

companies  winding-up  stamp  {3s.  for  an  ordinary  summons  ;   lO*.  for  an  originating 
summons).     Tliis  stamp  is  impressed  at  Room  G,  Royal  Courts  of  Justice. 

The  two  forms  are  then  taken  to  Room  66,  Bankruptcy  Buildings,  where  the 
stamped  form  is  sealed,  left,  and  filed  (see  si(pra).  The  other  form  is  sealed  (see 
R.  8  of  April,  1892),  and  delivered  back  to  the  applicant. 

K.  S.  C.  1883,  0.  LIV.  r.  3. — Summonses  shall  not  be  altered  after  they  are  sealed 
except  upon  application  at  Chambers. 

As  no  time  is  limited  by  the  winding-up  rules  with  regard  to  the  time  for  return 
of  the  summons,  the  following  rule  must  be  followed : — 

E.  S.  C.  1883,  0.  LIV.  r.  4e. — Every  summons,  not  being  an  originating  summons, 
to  which  an  appearance  is  reqvdred  to  bo  entered  (as  to  which  see  0.  LIV.  r.  4f), 
shall  be  served  two  clear  days  before  the  return  thereof,  unless  in  any  case  it  shall 
be  otherwise  ordered — e.(/.,  nndev  R.  93  of  1890 — provided  that  in  case  of  summonses 
for  time  only,  the  summons  may  be  served  on  the  day  previous  to  the  return 
thereof. 

Where  an  oriffinating  summons  is  required  {e.g.,  in  case  of  transfer  of  winding-up 
to  the  High  Coui't  from  another  Court,  or  the  first  application  in  a  voluntary 
winding-up),  the  form  set  out  in  Section  II.  may  be  used. 

As  to  the  matters  which  maybe  heard  iu  Chambers,  see  R.  3  of  April,  1892,  notes 
to  Form  9,  supra. 

Service. 

R.  S.  C.  1883,  0.  LXVII.,  r.  2. — All  writs,  notices,  pleadings,  orders,  summonses, 
warrants,  and  other  documents,  proceedings,  and  written  communications  in  respect 
of  which  personal  service  is  not  requisite,  shall  be  sufificieutly  served  if  left  within 
the  prescribed  hours  at  the  address  for  service  of  the  person  to  be  served  as  defined 
by  Orders  IV.  and  XII.,  with  any  person  resident  at  or  belonging  to  such  place. 

E.  S.  C.  1883,  0.  LXIV.,  r.  11. — Service  of  pleadings,  notices,  summonses,  orders, 
rules,  and  other  proceedings,  shall  be  effected  before  the  hour  of  six  in  the  afternoon, 
except  on  Satxu'days,  when  it  shall  be  effected  before  the  hour  of  two  in  the  after- 
noon. Service  effected  after  six  in  the  afternoon  on  any  week-day  except  Saturday 
shall,  for  the  purpose  of  computing"  any  period  of  time  subsequent  to  such  service, 
be  deemed  to  have  been  effected  on  the  following  day.  Service  effected  after  two 
in  the  afternoon  on  Saturday  shall  for  the  like  purpose  be  deemed  to  have  been 
effected  on  the  following  Monday. 

As  to  the  service  of,  and  ajipearance  to  originating  summonses,  see  notes  to 
Forms  751,  752  ;  and  see,  as  to  service  of  notices,  2^ost,  p,  29 ;  and  as  to  serving 
notice  of  evidence  filed  with  simimons,  see  p.  927. 

Hearing. 

R.  4  of  April,  1892. — Subject  to  the  provisions  of  the  Acts  and  rules,  the  registrar  Jurisdiction 
may,  under  the  general  or  special  directions  of  the  judge,  hear  and  determine  any  of  registrar, 
application  or  matter  in  the  High  Court  which,  under  the  Acts  and  rules,  may  be 
heard  and  determined  in  Chambers.  Any  matter  or  application  in  Chambers  may 
at  any  time  be  adjourned  from  Chambers  to  be  heard  by  the  judge  of  the  High 
Court  in  Court,  and  any  matter  or  application  in  Coiu't  may  be  adjourned  to  be 
heard  and  dealt  with  in  Chambers. 

[When  appointments  are  adjourned  by  the  registrar  for  a  week  or  ten  days,  (Src, 
without  any  specific  day  being  named,  parties  must  attend  at  Room  66,  and  get 
a  further  appointment,  otherwise  the  case  will  not  appear  in  the  list.] 

R.  S.  C.  1883,  0.  LIV.,  also  provides  as  follows: — 5.  Where  any  of  the  parties  to  Proceeding" 
a  summons  fail  to  attend,  whether  upon  the  return  of  the  siimmons,  or  at  any  time  ex  parte. 
appointed  for  the  consideration  or  further  consideration  of  the  matter,  the  judge 
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actions. 


may  proceed  ex  parte,  if,  considering"  the  nature  of  the  case,  he  think  it  expedient 
so  to  do  ;  no  affidavit  of  non-attendance  shall  be  required  or  allowed,  but  the  judge 
may  require  such  evidence  of  ser\'ice  as  he  may  think  just. 

6.  "Where  the  judge  has  proceeded  ex  parte,  such  proceeding  shall  not  in  any 
manner  be  reconsidered  in  the  judge's  Chambers,  unless  the  judge  shall  be  satisfied 
that  the  party  failing  to  attend  was  not  guilty  of  wilful  delay  or  negligence  ;  and 
in  such  case  the  costs  occasioned  by  his  non-attendance  shall  be  in  the  discretion  of 
the  judge,  who  may  fix  the  same  at  the  time,  and  direct  them  to  be  paid  by  the 
party  or  his  solicitor  before  he  shall  be  permitted  to  have  such  proceeding  recon- 
sidered, or  make  such  other  order  as  to  such  costs  as  he  may  think  just. 

7.  Where  a  proceeding  in  Chambers  fails  by  reason  of  the  non-attendance  of 
any  party,  and  the  judge  does  not  think  it  expedient  to  proceed  ex  parte,  the  judge 
may  order  such  an  amount  .of  costs  (if  any)  as  he  shall  think  reasonable  to  be  paid 
to  the  party  attending  by  the  absent  party  or  by  his  solicitor  personally. 

S.  Where  matters  in  respect  of  which  summonses   have   been   issued  are   not 
disposed  of  upon  the  return  of  the  summons,  the  party  shall  attend  from  time  to 
time  without  further  siunmons,  at  such  time  or  times  as  may  be  appointed  for  the 
consideration  or  further  consideration  of  the  matter. 
Transferred  R.  14  (2)  of  April,  1892.— Where  any  action  brought  by  or  against  a  company 

against  which  a  winding-up  order  has  been  made  is  transferred  to  the  judge  of  the 
High  Court,  the  registrar  may,  under  the  general  or  special  directions  of  the  judge, 
hear,  determine  and  deal  with  any  application,  matter  or  proceeding  which,  if  the 
action  had  not  been  transferred,  would  have  been  determined  in  Chambers. 

Rr.  1  and  2  of  August,  1892,  are  as  follows  : — 1.  Where  any  action  is  transferred 
to  the  judge  who  for  the  time  being  exercises  the  jurisdiction  of  the  High  Coui-t  to 
wind  up  companies,  the  registrar  under  the  Companies  (Winding-up)  Rules  may, 
subject  to  the  general  or  special  du-ections  of  the  judge,  hear,  determine,  and  deal 
with  any  application,  matter,  or  proceeding  which,  if  the  action  had  not  been 
transferred,  would  have  been  determined  in  Chambers. 

2.  In  every  cause  or  matter  within  the  jurisdiction  of  the  judge,  whether  by 
virtue  of  the  Act  or  by  transfer  or  otherwise,  the  registrar  shall,  in  addition  to  his 
powers  and  duties  tmder  the  Companies  (Winding-up)  Rules,  1890  and  1892,  have 
aU  the  powers  and  duties  of  a  master,  registrar,  chief  clerk,  or  taxing  master. 


In  Courts  other  than  High  Court. 

E.  6  of  1890. — Subject  to  the  provisions  of  the  Acts  and  rules,  any  matter  or 
application  in  a  Court  other  than  the  High  Court  may  at  any  time,  if  the  judge 
thinks  fit,  be  adjourned  from  Chambers  to  Court  or  from  Court  to  Chambers  ;  and 
if  all  the  contending  parties  require  any  matter  or  appKcation  to  be  adjourned 
from  Chanibors  into  Court  it  shall  be  so  adjourned. 

E.  2  of  1890  contains  {inter  alia)  the  following  provisions  : — In  the  application  of 
these  rules  to  any  Court  other  than  the  High  Court,  the  registrar  may,  under  the 
general  or  special  directions  of  the  judge,  hear  and  determine  any  application  or 
matter  which  under  the  Acts  and  these  rules  may  be  determined  in  Chambers. 

"Registrar,"  as  applied  to  a  County  Court,  includes,  where  there  are  joint 
registrars,  cither  of  such  registrars,  or  a  deputy  registrar,  and  as  applied  to  any 
Court  other  than  the  High  Court,  means  and  includes  the  officer  of  the  Court 
whose  duty  it  is  to  exercise  in  relation  to  a  winding-up  the  functions  which  in 
the  High  Court  are  exercised  by  a  registrar  or  chief  clerk. 
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Sealing  Process. 

E.  8  of  April,  1892. — All  orders,  summonses,  petitions,  warrants,  process  of  any- 
kind  (including-  notices  when  issued  by  the  Court),  and  oflBco  copies  in  any  winding- 
up  matter  to  which  these  rules  apply,  shall  be  sealed. 

This  rule  only  applies  in  cases  before  Vaughan  Williams,  J. 


Service  and  Execution  of  Process. 
Where  no  special  mode  directed. 

B.  21  of  1890, — All  notices  and  other  documents  for  the  service  of  which  no 
special  mode  is  directed  may  be  sent  by  prepaid  post  letter  to  the  last-knovm  address 
of  the  person  to  be  served  therewith  ;  and  the  notice  or  document  shall  be  con- 
sidered as  served  at  the  time  that  the  same  ought  to  be  delivered  in  the  due  course 
of  post  by  the  post  office,  and  notwithstanding  the  same  may  be  returned  by  the 
post  office. 

This  rule  is  probably  applicable  to  many  cases  in  which  at  present  it  is  not 
utilised. 

In  County  Court. 

E.  20  of  1890.— (1)  It  shall  be  the  duty  of  the  high  bailiff  of  a  County  Court  to 
serve  such  orders,  summonses,  petitions,  and  notices  as  the  Court  may  require  him 
to  serve ;  to  execute  warrants  and  other  process ;  to  attend  any  sittings  of  the 
Court  (but  not  sittings  in  Chambers) ;  and  to  do  and  perform  all  such  things  as  may 
be  required  of  him  by  the  Court. 

(2)  But  this  rule  shall  not  be  construed  to  require  any  order,  summons,  petition, 
or  notice  to  be  served  by  a  bailiff  or  officer  of  the  Court  which  is  not  specially  by 
the  Acts  or  rules  required  to  be  so  served,  unless  the  Court  in  any  particular  pro- 
ceeding by  order  specially  so  directs. 

\_Reference  to  Record  and  Title,  as  {71  Foi-ms  1  to  5,  and  ftotes.^  Form  11. 

I,  A.  B.,  of   [place  of  residence,  and  description  or  addition^  make  ;:;        '.,       ~ 
'  '  L-"  -^  '  ^  -I  Formal  parts 

oatli  and  say  as  follows  : —  of  affidavit  by 

1.  On  the day  of ,  I,  &c.  o^<^  P^^'^o^- 

[Here  set  out  the  statemetits.'] 

Sworn,  &c. 

This  afft  is  filed  on  the  part  and  behalf  of  the  liqr  of  the  above- 
named  coy  [or  as  the  case  may  be~\. 

See  notes  to  Form  12. 

For  forms  of  affidavit  of  service  of  petition,  see  Chap.  IV.  p.  64. 

[Reference  to  Record  and  Title,  as  in  Forms  1  to  5,  and  fiotes-l  Form  12. 

We,  A.  B.,  of  [place  of  residence,  and  description  or  addition^,  and  formal  parts 
C.  D.,  of  [place  0/  7-esidence,  and  description  or  addition^  severally  make  of  affidavit 
oath  and  say  as  follows  : —  persona 

1.  On  the  day,  &c. 

2.  We  have  not,  &c. 
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Or,  severally  make  oatli  and  say : — 
And  first,  I,  the  sd  A.  B.,  for  myself,  say  as  follows : — 

1.  I  did,  &c. 

2.  When,  &c. 

And  I,  the  sd  0.  D.,  for  myself,  say  as  follows: — 

3.  On  the,  &c. 

4.  I  have  not,  &c. 

And  we,  the  sd  A.  B.  and  0.  D.,  further  severally  say  as  follows  : — 

5.  "We  have  not,  &c. 

6.  Notwithstanding,  &c. 
Sworn,  &c. 

This  affl  is  filed,  &c. 

Stamp  on  affidavit,  impressed  or  adhesive,  2s.  (except  in  proof  of  debt).  "  For 
taking  affidavit,  or  an  affirmation  or  attestation  upon  honour  in  heu  of  an  affidavit 
or  a  declaration,  except  for  proof  of  debts,  and  except  declaration  by  a  shorthand 
writer  under  Rule  16  (Form  6),  for  each  pei'son  making  the  same,"  Is.  (Jd.  (impressed 
or  adhesive) .  ' '  And  in  addition  thereto,  for  each  exhibit  referred  to  therein  and 
required  to  be  marked,"  Is.  (what  stamp  not  stated).  This  only  apphes  where 
affidavit,  &c.,  taken  by  officer  of  the  Court. 

E.  S.  C.  1883,  O.  XXXVIII.  r.  3,  requires  that  affidavits  shall  be  confined  to  such 
facts  as  the  witness  is  able  of  his  own  knowledge  to  prove,  except  on  interlocutory 
motions  [applications,  Se  N'etv  Callao,  22  C.  Div.  484],  on  which  statements  as  to 
his  belief,  with  the  grounds  thereof,  may  be  admitted.  An  affidavit  of  facts  to  the 
best  of  the  defendant's  knowledge,  information,  and  belief,  without  stating  the 
grounds,  is  worthless.  Quartz  Sill  Co.  v.  Beall,  20  C.  Div.  508  ;  Bonnard  v.  Perry- 
man,  (1891)  2  Ch.  287.  And  an  affidavit  deposing  positively  to  a  fact  not  likely  to 
be  vnthin  the  personal  knowledge  of  the  deponent  {e.g.,  as  to  the  age  of  another 
person)  is  worthless,  vmless  it  shows  the  deponent's  means  of  knowledge.  Bidder  v. 
Bridges,  26  C.  Div.  1.  Evidence  on  information  and  belief  is  not  admissible  on 
applications  which  finally  settle  the  rights  of  the  parties.  Gilbert  v.  Endean,  9 
C.  Div.  259. 

But  the  above  rules  ai-e  to  some  extent  qualified  by  the  rules  in  winding-up,  e.g., 
R.  36  of  1890,  making  the  affidavit  in  su^jport  of  a  winding-up  petition  jgrima  facie 
evidence  of  facts  stated  merely  by  way  of  belief. 


Form  13. 

Order  in 
chambers. 


Drawing 
up  orders. 


\_Rcference  to  Record  and  Title,  as  in  Form  1  or  2,  and  notes.~\ 
Upon  the  applicon  of  [A.  B.,  the  [off  recr  and]  liqr  of  the  above- 
named  coy],  by  summons  dated,  &c.,  and  upon  hearing  the  solor  [or 

counsel]  for  the  applicant  and  for ,  and  upon  reading  an  order 

dated  the  day  of ,  the  registrar's  certificate,  dated  the 

day  of ,  an  afft  of  N.,  filed  the day  of ,  and  the  exhibit 


It  is  ordered  that  the  applicant  be  at  liberty  to,  &c. 
,  do  within days,  &c.].     And  it  is  ordered 


A  therein  mentd 

[or  tliat  N.,  of  ■ 

\jE.(/.,  that  the  applicant's  costs  of  and  incident  to  this  applicon  be  costs 

in  the  winding-up,  or  that  the  sd  N.  do  pay  to  the  applicant,  the  said 

A.  B.,  his  costs  of  and  incident  to  this  applicon:  such  costs  to  be  taxed]. 

E.  10  of  April,  1892,  is  as  follows : — Every  order,  whether  made  in  Court  or  in  Cham- 
bers, in  a  windiug-up  matter  in  the  High  Court  to  wliich  these  rules  apply,  shall  be 
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drawn  up  by  the  registrar,  unless  in  any  proceeding  or  classes  of  proceedings  the 
judge  of  the  High  Court  or  regi.strar  who  makes  the  order  shall  direct  that  no  order 
need  he  drawn  up.  Where  a  direction  is  given  that  no  order  need  be  drawn  up,  the 
note  or  memorandum  of  the  order,  signed  or  initialled  by  the  judge  of  the  High 
Court  or  the  registrar  making  the  order,  shall  be  sufficient  evidence  of  the  order 
having  been  made. 

This  rule  only  applies  in  the  High  Court.  Every  such  order  must  be  sealed  (see 
R.  8  of  Api-il,  1892)  and  stamped,  whether  made  in  Court  or  Chambers,  with  an 
impressed  "companies  winding-up  "  stamp.  II.  for  order  in  Court  (except  winding- 
up  order) ;  5s.  in  Chambers;  10s.  impressed  on  order  on  originating  summons  in 
voluntary  windings-up. 

The  High  Court  of  Justice.  Form  14. 

Companies  (Winding-up).  Application 

Application  for  office  copy.  for  office 

No. of  18—. 

Be .  day  of ,  1892. 

I  request  you  to  cause  an  office  copy  of ,  filed  in  this  matter  on 

the day  of ,  1 8 — ,  to  be  made  for  me. 

I  appear  for . 

(Signature)         . 

(Address)         .  £     s.    d. 

Value  of  stamps  deposited  (being  one-half  of  the 

estimated  cost  of  copy) 

Further  stamps  upon  issue  of  copy  to  complete 

the  charge 

Number  of  folios.  Total  charge . . 


copy. 


R.  12  of  April,  1892. — All  office  copies  of  petitions,  affidavits,  depositions,  papers,  Office  copies, 
and  writings,  or  any  parts  thereof,  required  by  any  liquidator,  contributory, 
creditor,  officer  of  a  company,  or  other  person  entitled  thereto,  shall  be  provided  by 
the  registrar,  and  shall,  except  as  to  figiu-es,  be  fairly  written  out  at  length,  and  be 
sealed  and  delivered  out  without  any  unnecessary  delay  and  in  the  order  in  which 
they  shall  have  been  bespoken. 

This  rule  only  applies  to  cases  before  Vaughan  Williams,  J. 

As  to  copies  of  documents  on  the  file  in  "  retained"  cases,  see  E.  146  of  1890. 

As  to  the  charge  per  folio  for  copies,  see  R.  32  of  April,  1892  {\d.  per  folio  of 
seventy-two  words,  payable  by  adhesive  stamps  on  office  copy).  If,  however,  the 
office  copy  is  made  by  the  parties  and  not  in  the  office  the  charge  is  Id.  a  folio. 

Gazetting  and  Advertising,  in  tabular  form  thus  : —  Form  15. 


First  table  headed  (1.)  Winding-up   Orders,   with   six  columns   headed  respec-  Notices  for 

tively  : — (a)   Name  of  company. — (b)   Addi-ess   of   registered  office. — (c)    Court. — •  London 
(d)  Number  of  matter. — (e)  Date  of  order. — (f)  Date  of  presentation  of  petition.  "'^  ** 

Second   table  headed  (2.)  First  3feetings,  with   seven   columns  headed  respec-  -.o^       ^ 
tively  : — (a)  Name  of   company. — (b)  Address   of  registered   office. — (c)  Court. — 
(d)  Number. — (e)  Date  of  first  meeting. — (f)  Hour. — (g)  Place. 
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Third  table  headed  (3.)  Notice  of  Bay  appointed  for  Fiiblic  Examination,  with  eight 
columns  headed  respectively  : — (a)  Name  of  company. — (b)  Address  of  registered 
office. — (c)  Court. —  (d)  Number   of  matter. —  (e)  Date  fixed  for  examination. — 

(f)  Names  of  persons  to  be  examined. — (g)  Hour. — (h)  Place. 

Fourth  table  headed  (4.)  Notice  of  intended  Dividend,  with  seven  columns  headed 
respectively  : — (a)  Name  of  company. — (b)  Address  of  registered  of&ce. — (c)  Court. 
— (d)  Number. — (e)  Last  day  for   receiving   proofs. — (f)  Name   of   liquidator. — 

(g)  Address. 

Fifth  table  headed  (5.)  Notice  of  Dividend,  with  eight  columns  headed  respec- 
tively : — (a)  Name  of  company. — (b)  Address  of  registered  office. — (c)  Court. — 
(d)  Number. — (e)  Amount  per  £. — (f)  First  or  final  or  otherwise. — (g)  When  pay- 
able.— (h)  Where  payable. 

Sixth  table  headed  (6.)  Appointment  of  Liquidators,  with  seven  columns  headed 
respectively : — (a)  Name  of  company. — (b)  Address  of  registered  office. — (c)  Court. 
— (d)  Number. — (e)  Liquidator's  name. — (f)  Address.- — (g)  Date  of  appointment. 

Seventh  table  headed  (7.)  Notice  of  Releases  of  Liquidators,  with  seven  columns 
headed  respectively : — (a)  Name  of  company. — (b)  Address  of  registered  office. — 
(c)  Court. — (d)  Number.  —  (e)  Liquidator's  name.  —  (f)  Liquidator's  Address. — 
(g)  Date  of  release. 

The  above  form  was  substituted  for  the  original  form  by  B.  T.  O.  13th  February, 
1891. 

R.  152  of  1890. — All  notices  subsequent  to  the  making  by  the  Court  of  a  winding- 
up  order  in  pursuance  of  the  Act,  or  these  rules,  requiring  publication  in  the 
London  Gazette,  shall  be  gazetted  by  the  Board  of  Trade. 

But  supervision  orders  must  still  be  gazetted  by  the  petitioner.  See  R.  6  of 
1862. 
Ke-o-azettino-.  R-  153  of  1890. — Where  any  winding-up  order  is  amended,  and  also  in  any  case 
in  which  any  matter  which  has  been  gazetted  has  been  amended  or  altered,  or  in 
which  a  matter  has  been  wrongly  or  inaccurately  gazetted,  the  Board  of  Trade 
shall  re-gazette  such  order  or  matter  with  the  necessary  amendments  and  altera- 
tions in  the  prescribed  form,  at  the  expense  of  the  company's  assets,  or  otherwise 
as  the  Board  of  Trade  may  direct. 


Form  16. 


Memorandum 
of  advertise- 
ment or 
gazetting. 
Form  87  of 
1890. 


{Title.) 


Name  of  Paper. 


Date  of  Issue. 


Date  of  Filing. 


Nature  of  Order,  &c. 


(Signed) 


A.  B. 


Filing  B.  147  of  1890. — (1.)  Whenever  the  London   Gazette  contains  any  advertisement 

memorandum.  j-qIq^^^^  Iq  mjy  -windiTig-up  to  which  these  rules  apply,  the  liquidator  shall  file  with 
the  proceedings  a  memorandum  referring  to  and  giving  the  date  of  the  advertise- 
ment. 
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(2.)  In  the  case  of  an  advertisement  in  a  local  paper,  the  ofBcial  receiver  Bhall 
keep  a  copy  of  the  paper,  and  a  memorandum  referring  to  and  giving  the  dale  of 
the  advertisement  shall  be  placed  on  the  file. 

(3.)  For  this  purpose  one  copy  of  each  local  paper  in  which  any  advertisement 
relating  to  any  winding-up  proceeding  in  the  Court  is  inserted,  shall  be  left  Avith 
the  official  receiver  by  the  person  who  inserts  the  advertisement. 

(1.)  A  memorandum  under  this  rule  shall  he  prima  facie  evidence  that  the  adver- 
tisement to  which  it  refers  was  duly  inserted  in  the  issue  of  the  Gazette  or  news- 
paper mentioned  in  it. 


P. 
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CHAPTER  III. 

WINDING-UP  PETITIONS. 


As  to  wliat  companies   may  be  wound    up    by  the    Court,   see 
Chapter  I. 

Grounds  for  Winding  up. 

(a)  Registered  Companies. 

Grounds  for  Sect.  79  of  1862. — A  company  under  this  Act  may  be  wound  up  by  the  Court  as 

winding  up.       hereinafter  defined,  under  the  following  circumstances  :   (that  is  to  say), 

( 1 . )  Whenever  the  company  has  passed  a  special  resolution  requiring  the  company 

to  be  wound  up  by  the  Court : 
(2.)  Whenever  the  company  does  not  commence  its  business  within  a  year  from 

its  incorporation,  or  suspends  its  business  for  the  space  of  a  whole  year  : 
(3.)   Whenever  the  members  are  reduced  in  number  to  less  than  seven  : 
(4.)  Whenever  the  company  is  unable  to  pay  its  debts  : 
(5.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the 

company  should  be  wound  up. 
There  are  also  two  other  grounds  for  making  a  compulsory  winding-iip  order. 
(6.)   "  If  the  Coui-t  is  of  opinion  that  the  rights  of  [the  petitioning]  creditor  will 

be  prejudiced  by  [an  existing]  voluntary  winding-up."     Sect.    145   of 

1862  : 
(7.)  On  the  petition  of  the  oflficial  receiver,  "if  the  Court  is  satisfied  that  the 

voluntary  winding-up,  or  winding-up  subject  to  supervision,  cannot  be 

continued  with  due  regard  to  the  interests  of  the  creditors  or  contributories.' ' 

Sect.  14  of  1890. 

"  The  Court'' 

As  to  the  meaning  of  this  now,  see  Chap.  I.,  p.  13,  and  sect.  32  (2)  of  1890. 

' '  For  the  purposes  of  this  Act  a  company  shaU  not  be  deemed  to  be  woiind  up  by 
order  of  the  Court  if  the  order  is  to  continue  a  winding-up  under  the  supervision  of 
the  Court."     Sect.  31  (2)  of  1890. 

(1)  Resolution  Jor  Compulso7-y  Liquidation. 
Resolutions  and  orders  under  this  part  of  the  section  are  very  rare. 

(2)  No7i-commencement  or  Suspensiofi  oj" Business. 

The  date  of  incorporation  mentioned  in  the  certificate  of  incorporation  is  the  date 
at  which  the  company  is  incorporated.     Sect.  192  of  18G2. 
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As  to  non-commencoraent  ■within  a  year,  sgo  Tumacacori  Minbig  Co.,  17  Eq.  531 ; 
Neiv  Gas  Generator  Co.,  4  C.  D.  874  ;  Capital  Fire  Inmrance  Association,  21  C.  D. 
209.  The  fact  that  a  year  has  not  elapsed  is  no  defence  if  the  case  comes  within 
Clause  5.  German  Date  Coffee  Co.,  20  C.  D.  1G9  ;  Thomas  Edward  Brinsmead  ^-  Sons, 
(1897)  1  Ch.  45  ;  on  app.  W.  N.  (1897)  16. 

As  to  suspension  for  a  year,  see  Norwegian  Titanic  Iron  Co.,  35  Beav.  223  ;  Tomlin 
Patent  Horseshoe  Co.,  55  L.  T.  314 ;  Middlesbronr/h  Assembly  Rooms  Co.,  14  C.  D. 
104. 

As  to  amalgamation  not  being  suspension,  see  National  Financial  Corporation,  14 
W.  JR.  907. 

Petitions  under  sub-sect.  (2)  are  rare,  and  the  Court  is  but  little  disposed  to  grant 
an  order  at  the  instance  of  a  minority  of  the  members.  Suburban  Hotel  Co.,  2  Ch. 
737;  Capital  Fire  Insurance  Association,  supra;  St.  Petersburg  Gas  Co.,  W.  N.  (1874) 
196 ;  Metropolitan  Warehouse  Co.,  36  L.  J.  Ch.  827. 

(3)  Less  than  Seven  Members. 
Petitions  under  this  head  are  also  rare,  but  the  clause  might  perhaps  be  utilized 
by  surrendering  shares  where  differences  as  to  the  management  of  a  private  com- 
pany arise.  Although  the  clause  uses  the  words  "  are  reduced,"  it  is  apprehended 
that  it  should  be  held  to  apply  to  a  case  in  which  there  have  never  been  seven 
members,  e.g.,  where  some  of  the  signatures  to  the  memorandum  of  association 
were  fictitious,  and  the  number  of  members  has  not  been  subsequently  made  up  to 
seven.  In  such  a  case  the  certificate  of  incorporation  is  conclusive.  See  Feel's  case, 
2  Ch.  674 ;  Oakes  v.  Turquand,  L.  R.  2  H.  L.  354,  which  have  been  acted  on  ever 
since.  The  dicta  to  the  conti-ary  in  National  Feboiture  and  Assets  Corporation,  (1891) 
2  Ch.  505,  cannot  be  supported.  According  to  those  dicta  the  word  "conclusive" 
means  '^ primd  facie;''  but  this  is  to  disregard  the  words  of  the  Act.  Where  the 
legislature  means  primd  facie  it  uses  the  words,  as  in  sects.  31  and  37  of  the  Act. 
See  also  Nassau  Fhos2)hate  Co.,  2  C.  D.  610,  and  what  Vaughan  Williams,  J.,  said 
in  He  laxon  ^-  Co.  (2),  (1892)  3  Ch.  555. 

(4)  Inability  to  pay  Debts. 

In  most  cases  the  order  is  made  with  reference  to  this  clause. 

Sect.  80  of  1862  provides  that — A  company  under  this  Act  shall  be  deemed  to  be 
unable  to  pay  its  debts, 

(1.)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is 
indebted,  at  law  or  in  equity,  in  a  sum  exceeding  fifty  pounds  then  due, 
has  served  on  the  company,  by  leaving  the  same  at  their  registered  office, 
a  demand  under  his  hand  requiring  the  company  to  pay  the  sum  so  due, 
and  the  company  has  for  the  space  of  three  weeks  succeeding  the  service  of 
such  demand  neglected  to  pay  such  sum,  or  to  secure  or  comjDOund  for  the 
same  to  the  reasonable  satisfaction  of  the  creditor  : 

(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any  creditor, 
at  law  or  La  equity,  in  any  proceeding  instituted  by  such  creditor  against 
the  company,  is  returned  unsatisfied  in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  induciae  of  a  charge  for  payment  on  an  extract 
decree,  or  an  extract  registered  bond,  or  an  extract  registered  protest  have 
expired  without  payment  being  made  : 

(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  Coiirt  that  the  company  is 
unable  to  pay  its  debts. 

Although  a  creditor  for  50^.  or  less  cannot  avail  himself  of  the  machinery  pointed 
out  by  clause  1,  he  may,  nevertheless,  petition  if  he  can  satisfy  the  Court  of  \he 
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company's  inability  to  pay.  Per  Bacon,  V.-C,  in  ScoveW s  Hamhle  Fisheries  Co., 
16th  Feb.,  1884,  where  petitioner's  debt  was  2QI.  undisputed.  At  the  hearing  the 
company  offered  to  pay  the  amount,  but  without  costs.  Bacon,  V.-C,  ordered  them 
to  pay  the  costs.  And  Kay,  J.,  made  an  order  to  wind  up  The  Temperance  and 
General  Advance  Co.,  upon  the  petition  of  an  undisputed  creditor  for  8?.  5«.  9>d., 
4  May,  1884.  Re  Wear  Engine  Works,  10  Ch.  188,  which  shows  tliat  the  petition 
must  on  the  face  of  it  show  a  case  for  winding  up,  must  be  borne  in  mind. 

The  High  Court  is  reluctant  to  lend  itself  as  a  collector  of  small  debts  by  means 
of  its  winding-up  jurisdiction,  and  in  future  winding-up  orders  wUl  not  usually  be 
made  where  the  debt  is  small,  and  where  the  order  is  made  it  wHl  be  without 
costs.     Eerier t  Standring  #  Co.,  W.  N.  (1895)  99. 

As  to  leaving  the  demand  where  there  is  no  registered  office,  see  British  and 
Foreign  Gas  Co.,  13  W.  E.  649. 

The  twenty-one  days  must  have  expired  before  the  presentation  of  the  petition. 
Re  Catholic  PuMishing  Co.,  2  D.  J.  &  S.  121. 

A  debt  bond  fide  disputed  is  not  a  good  ground  for  a  winding-up  petition.  Gold 
mil  Mines,  23  0.  Div.  211. 

Under  the  first  thi'ee  sub-sections  of  this  section  proof  of  the  facts  therein 
respectively  mentioned  is  sufficient  evidence  that  the  company  is  unable  to  pay  its 
debts.     Imperial  Hgdropathic  Co.,  49  L.  T.  160. 

But  where  a  case  cannot  be  made  under  one  of  those  sub -sections,  there  may, 
nevertheless,  be  a  case  under  the  fourth  sub -section,  for  under  that  sub -section 
the  company's  inability  to  pay  its  debts  may  be  established  by  any  evidence  satis- 
factory to  the  Court.  The  following  are  some  cases  where  the  Court  has  been 
satisfied : — 

Company's  acceptances  for  goods  bought,  dishonoured.  In  re  Globe  Co.,  20  Eq. 
337.  In  this  case  no  demand  had  been  made  under  sub -sect.  (1),  but  the  Court  held 
that  no  such  demand  was  necessary  when  the  order  was  claimed  under  sub -sect.  (4). 
And  where  a  judgment  creditor  was  told  by  the  company's  solicitors  that  there 
were  no  assets  on  which  he  could  levy,  it  was  held  that  this  was  evidence  that  the 
company  was  unable  to  pay  its  debts.  Flagstaff,  iS;c.  Co.  of  Utah,  20  Eq.  268  ; 
Yates  Collieries,  W.  N.  (1883)  171. 

The  fact  that  there  is  due  to  the  petitioner  a  liquidated  sum,  that  the  debt  is  not 
disputed,  and  that  the  petitioner  has  demanded  payment  without  success,  affords 
Bivoug  prima  facie  e^A.ence  of  the  company's  inabUity  to  pay  its  debts,  and  is  the 
evidence  most  commonly  relied  on. 

(5)  Just  and  Equitable. 

In  most  cases  the  order  is  made  with  reference  to  (4)  and  (5) .  Inability  to  pay 
debts  is  defined  by  sect.  80,  supra,  and  the  cases  under  it. 

In  (5)  the  words  '■^just  and  equitable"  do  not  vest  an  absolute  discretion  in  the 
Court.  They  refer  to  cases  ejusdem  generis  with  the  four  preceding  cases.  Langham 
Skating  Rink  Co.,  5  C.  D.  069  ;  Suburban  Hotel  Co.,  2  Ch.  737 ;  Wear  Fngine  Works 
Co.,  10  Ch.  188  ;  Rica  Gold  Co.,  11  C.  Div.  36. 

It  is  to  bo  regretted  that  the  ejusdem  generis  j)rinciple  was  pushed  so  far  in  some 
of  the  earlier  authorities,  and,  whatever  reported  cases  may  say,  there  is  a  strong 
inclination  now  to  relax  the  rule.  Australian  Joint  Stock  Co.,  W.  N.  (1897)  48  ; 
Suiling  Ship  Kentmere  Co.,  W.  N.  (1897)  58. 

Tlie  following  are  some  of  the  cases  which  have  been  deemed  ejusdem  generis  : — 

(a)  Insolvency.  Eurojjcan  Life  Assurance  Society ,  9  Eq.  122;  London  and  Manchester 
Industrial,  1  C.  D.  406  ;  British  Alliance  Corporation,  9  C.  D.  635.  And  see  Wicket 
latent  Syndicate,  35  S.  J.  743 ;  Lyric  Club,  36  S.  J.  801. 

(b)  Substratum  of  company  gone,  c.  g.,  wlicro  the  primary  and  substantial  object 
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is  to  work  a  patent  -wliioli  has  proved  invalid,  or  to  work  a  mine  wliicli  cannot  be 
obtained.  German  Bate  Coffee  Co.,  20  C.  Div.  109  ;  Haven  Gold  Co.,  20  C.  Div.  151 ; 
Crown  Bank,  44  C.  D.  634  ;  Bristol  Joint  Stock  Bank,  ib.  703  ;  Red  Rock  Gold3fining 
Co.,  61  L.  T.  785.  But  the  case  must  be  clearly  made  out,  or  the  Court  will  decline 
to  interfere.  See  Lan(jham  Skating  Rink,  5  C.  D.  669  ;  Kijlstroom  Co.,  60  L.  T.  478, 
and  other  cases  specified  above ;  also  Electric  Arms  Co.,  35  S.  J.  818  ;  Thomas  Edward 
Brinsmead  and  Sons,  infra. 

(c)  That  the  company  is  a  bubble :  London  and  County  Coal  Co.,  3  Eq.  355  ;  but 
there  is  no  good  definition  of  a  bubble  company. 

(d)  That  the  company  cannot  carry  on  business,  and  that  assets  may  be  recovered 
from  fraudulent  promoters.  Diamond  Fad  Co.,  13  C.  Div.  400.  Or  even  that  sup- 
posed fraud  in  promotion  demands  investigation.  General  Rhosphate  Corporation, 
W.  N.  (1893)  142.  But  mere  misconduct  of  directors  is  not  enough.  Anglo-Greek 
Steam  Co.,  2  Eq.  1.  And  fraud  on  outsiders  in  carrying  on  the  business  will  not  in 
general  suffice.  Medical  Battery  Co.,  (1894)  1  Ch.  444.  And  since  the  decision  of 
the  House  of  Lords  in  Ex  parte  Barnes,  (1896)  A.  C.  146,  the  Court  has  not  relied 
much  on  the  ground  that  an  investigation  as  to  fraud  in  promotion  is  required. 
But  where  it  is  once  shown  that  the  substratum  has  gone,  the  facts  that  the  company 
has  been  established  for  fraudulent  purposes,  even  as  regards  outsiders,  and  that 
winding-up  is  the  best  means  to  make  promoters  disgorge,  are  cogent  reasons  for 
making  a  compulsory  order.  Thomas  Edward  Brinsmead  and  Sons,  (1897)  1  Ch.  45  ; 
on  app.  (1897)  1  Ch.  406. 

Where  the  ground  of  "  just  and  equitable  "  is  made  out,  it  is  no  defence  that  the 
company  has  not  been  in  existence  for  a  year.  German  Date  Coffee  Co.,  supra; 
Thomas  Edward  Brinsmead  and  Sons,  supra. 

(b)  Unregistered  Companies. 

Sect.  199  of  1862. — Subject  as  hereinafter  mentioned,  any  partnership,  association, 
or  company,  except  railway  companies  incorporated  by  Act  of  Parliament,  consisting 
of  more  than  seven  members,  and  not  registered  under  this  Act,  and  hereinafter 
included  under  the  term  unregistered  company,  may  be  woimd  up  under  this  Act. 
****** 
(3.)  The  circimistances  under  which  an  unregistered  company  may  be  wound  up 
are  as  follow  ;  (that  is  to  say,) 
[a.)  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry  on  business, 
or  is  carrying  on  business  only  for  the  purpose  of  winding  up  its 
afPairs ; 
[b.)  Whenever  the  company  is  unable  to  pay  its  debts  ; 

{c.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the 

company  should  be  wound  up  : 

(4.)  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed  to  bo 

imable  to  pay  its  debts, 

{a.)  Whenever  a  creditor  to  whom  the  company  is  indebted  at  law  or  in 

equity,  by  assignment  or  otherwise,  in  a  sum  exceeding  fifty  pounds 

then  due,  has  served  on  the  company,  by  leaving  the  same  at  the 

principal  place  of  business  of  the  company,  or  by  delivering  to  the 

secretary  or  some  director  or  principal  officer  of  the  company,  or  by 

otherwise  serving  the  same  in  such  manner  as  the  Court  may  approve 

or  direct,  a  demand  under  his  hand  requiring  the  company  to  pay  the 

sum  so  due,   and  the  company  has  for  the   space   of  three   weeks 

succeeding  the  service  of  such  demand  neglected  to  pay  such  sum,  or 

to  secure  or  compound  for  the  same  to  the  satisfaction  of  the  creditor  : 
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{b.)  Whenever  any  action,  suit,  or  other  proceeding  has  been  instituted 
against  any  member  of  the  company  for  any  debt  or  demand  due,  or 
claimed  to  be  due  from  the  company,  or  from  him  in  his  character  of 
member  of  the  company,  and  notice  in  writing  of  the  institution  of 
such  action,  suit,  or  other  legal  proceeding  having  been  served  upon 
the  company  by  leaving  the  same  at  the  principal  place  of  business  of 
the  company,  or  by  delivering  it  to  the  secretary,  or  some  director, 
manager,  or  principal  officer  of  the  company,  or  by  otherwise  serving 
the  same  in  such  manner  as  the  Coiirt  may  approve  or  direct,  the 
company  has  not  within  ten  days  after  service  of  such  notice,  paid, 
secured,  or  compounded  for  such  debt  or  demand,  or  procured  such 
action,  suit,  or  other  legal  proceeding  to  be  stayed,  or  indemnified  the 
defendant  to  his  reasonable  satisfaction  against  such  action,  suit  or 
other  legal  proceeding,  and  against  all  costs,  damages,  and  expenses 
to  be  incurred  by  him  by  reason  of  the  same  : 

(c.)  Whenever,  in  England  or  Ireland,  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any 
creditor  in  any  proceeding  at  law  or  in  equity  instituted  by  such 
creditor  against  the  company  or  any  member  thereof  as  such,  or 
against  any  person  authorized  to  be  sued  as  nominal  defendant  on 
behalf  of  the  company,  is  returned  unsatisfied : 

{d.)  Whenever,  in  the  case  of  an  unregistered  company  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of  the  Stannaries,  a  customary  decree 
or  order  absolute  for  the  sale  of  the  machinery,  materials,  and  effects  of 
such  mine  has  been  made  in  a  creditor's  suit  in  the  Court  of  the  vice- 
warden.     See  Stannaries  Court  Abolition  Act,  1896  : 

(e.)  Whenever,  in  Scotland,  the  inducije  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  registered 
protest,  have  expired  without  payment  being  made  : 

(/.)  Whenever  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that 
the  company  is  unable  to  pay  its  debts. 


Who  may  Petition. 

Application  Sect.  82  of  1862. — Any  application  to  the  Coiu-t  for  the  winding  up  of  a  company 

for  winding-      under  this  Act  shall  be  by  petition  ;  it  may  be  presented  by  the  company,  or  by  any 

P  ,    ,  one  or  more  creditor  or  creditors,  contributory  or  contributories  of  the  company,  or 

petition.  ^J  ^^^  °''  ^^J  ^^  *^^°  above  parties,  together  or  separately ;  and  every  order  which 

may  be  made  on  any  such  petition  shall  operate  in  favour  of  all  the  creditors  and  all 

the  contributories  of  the  company  in  the  same  manner  as  if  it  had  been  made  upon 

the  joint  petition  of  a  creditor  and  a  contributory. 
Life  assurance       Sec  sect.  14  of  1890,  as  to  a  petition  by  the  official  receiver  ;  and  sect.  21  of  the 
companies.         Life  Assurance  Companies  Act,  1870,  as  to  a  petition  by  a  ciu-rent  policy  holder. 
Abuse  of  Proceedings  on  a  petition  presented  with  an  illegitimate  object— <f.^.,   to  put 

process.  pressure  on  the  company — will  be  stayed  as  an  abuse  of  process.     Re  A  Company, 

(1891)  2  Ch.  349. 

As  to  the  Company^ s  Petition. 

Where  the  company  gets  into  great  difficulties,  the  directors,  acting  on  the  com- 
pany's behalf,  occasionally  presout  a  petition  for  winding-up,  but  such  petitions 
are  comparatively  rare.     Usually,  where  a  wiuding-ux)  seems  expedient,  the  direc- 
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tors  take  steps  to  obtain  a  voluntary  winding-up,  to  be  followed,  if  expedient,  by  a 
Bui^ervision  order. 

Directors  generally  dislike  petitioning  for  a  compulsory  order,  seeing  that  tlio 
sbareholders  may  comjilain,  and  may  object,  and  that,  if  the  petition  is  dismissed, 
they  may  be  saddled  with  the  costs  and  unable  to  pay  them  out  of  the  company's 
assets.     See  Smith  v.  Buke  of  Manchester,  24  0.  D.  611. 

Sometimes  they  get  a  friendly  creditor  to  present  a  petition,  and  thus  obtain  time 
to  pass  a  resolution  for  winding-iip,  and  then  the  creditor  asks  for  a  supervision 
order.  There  may,  however,  be  cases  in  which  the  best  course  is  for  the  directors 
to  apply  for  a  compulsory  order,  e.  g.,  when  the  company  has  become  totally  insolvent, 
or  the  directors  cannot  act  harmoniously  and  there  is  no  prospect  of  a  voluntary 
winding-up,  even  under  supervision,  being  tolerated. 

As  to  a  Creditor's  Petition. 

When  the  company  is  indebted  to  the  petitioner  in  a  sum  of  money  presently  due, 
he  is  emphatically  a  creditor  within  the  section. 

The  assignee  of  a  creditor  can  petition.     Paris  Skating  Rink  Co.,  5  C.  Div.  959. 

The  depositee  by  way  of  mortgage  of  debentures  to  bearer,  the  interest  on  which 
is  in  arrears,  can  petition.     Olathc  Silver  Mining  Co.,  27  C.  D.  278. 

A  secured  creditor  may  petition  [Moor  v.  Anglo-Italian  Bank,  10  C.  D.  G81)  ;  even 
after  obtaining  the  appointment  of  a  receiver  in  an  action.  Borough  of  Fortsmouth 
Tramivays  Co.,  (1892)  2  Ch.  362. 

An  admitted  claim,  by  the  executor  of  a  deceased  life  policy  holder,  for  a  sum 
by  the  policy  made  payable  out  of  the  assets,  is  sufficient  to  support  a  petition. 
Masonic  and  General  Life  Assurance  Co.,  32  C.  D.  373. 

A  debt  incurred  in  a  voluntary  winding-up  may  suffice.  Bank  of  South  Australia  (2), 
(1895)  1  Ch.  578. 

Sect.  145  of  1862. — The  voluntary  winding-up  of  a  company  shall  not  be  a  bar  to  Effect  of 
the  right  of  any  creditor  of  such  company  to  have  the  same  wound  up  by  the  Court,  voluntary 
if  the  Court  is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a  lifiindation. 
voluntary  winding-up. 

As  to  contributories  and  shareholders,  see  Bank  of  Gibraltar  and  Malta,  1  Ch.  69  ; 
Gold  Co.,  11  C.  D.  701 ;    Varieties,  Ltd.,  (1893)  2  Ch.  235. 

But  a  garnishee  order  against  a  company  does  not  make  the  garnishor  a  creditor 
of  the  company.     Combined  TVeighing,  ^-c.  Machine  Co.,  43  C.  D.  99. 

Nor  is  a  person  who  has  a  claim  against  the  company  for  unliquidated  damages 
a  creditor  within  the  section.     Ten-y-van  Colliery  Co.,  6  C.  D.  477. 

Nor  can  a  person  who  has  guaranteed  the  payment  of  a  debt  due  from  the  com- 
pany, but  has  not  paid  such  debt,  petition  as  a  creditor.  Vron  Colliery  Co.,  20  C.  D. 
442. 

A  claim  for  money  borrowed  by  a  company  ultra  vires  will  not  support  a  winding- 
up  petition.     National  Building  Soc,  5  Ch.  309. 

A  landlord  is  not  a  creditor  within  the  section  as  regards  futiu'e  rent.  United 
Club  Co.,  60  L.  T.  665.  Nor  is  a  vendor  whose  title  has  not  been  made  out.  Milford 
Bocks  Co.,  23  C.  D.  292. 

And  it  has  been  held  that  the  holder  of  a  bill  of  exchange  not  yet  payable  cannot  Bill  before 
petition  ( TV.  Powell  ^-  Sons,  (1892)  W.  N.  94) ;  but  the  matter  was  not  very  fidly  dis-  maturity, 
cussed,  and  it  has  yet  to  be  settled  whether  "  creditor,"  in  sect.  82,  means  exclu- 
sively a  creditor  whose  debt  is  presently  due.     It  may  be  that  this  is  the  meaning, 
but  the  word  is  ambiguous,  and  may  be  held  to  mean  a  creditor,  whether  his  debt 
is  presently  due  or  not. 

In  sect.  80  of  the  Act  of  1862,  the  legislature  shows  clearly  that  it  understood 
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that  the  word  "creditor"  alone  might  extend  to  a  creditor  for  money  not  yet  due, 
for  it  refers  to  "  a  creditor  ...  to  whom  the  company  is  indebted  ...  in  a  smn 
exceeding  501.  then  due.'"  Wliy,  it  may  be  said,  were  not  these  words  repeated 
in  sect.  82  if  "  creditor  "  there  was  intended  to  refer  exclusively  to  a  creditor  whose 
debt  was  presently  due  ?  If  that  section  had  said  ' '  a  creditor  or  creditors  in  respect  of 
a  debt  then  due,"  the  meaning  would  have  been  clear.  PrimA  facie,  the  change  of 
language  imports  change  of  intention,  and  goes  to  show  that  the  legislature  did  not 
intend  to  qualify  the  word  creditor  in  sect.  82  as  it  had  done  in  sect.  80. 

But  it  may  be  said  that  to  hold  that  a  debt  not  actually  due  is  a  good  foundation 
for  a  petition  would  work  injustice  and  be  absurd,  for  why  should  a  creditor  for 
such  a  debt  be  entitled  to  claim  payment  before  his  contract  matures  ?  The  answer 
is,  that  if  the  company  is  tinable  to  pay  its  debts,  and  is  therefore  commercially 
insolvent,  or  insolvent  in  the  sense  that  its  assets,  if  realized,  would  not  suffice  to 
satisfy  its  debts  and  liabilities,  or  if  its  substratum  is  gone,  there  is  nothing  absurd 
in  holding  that  a  creditor  whose  debt  is  not  presently  due  may  petition  for  a 
winding-up,  and  thus  bring  about  a  pari  passu  distribution  of  the  limited  fund  to 
which  alone  the  creditors  must  look.  Is  it  just  that  such  a  creditor  should  in  a 
case  of  insolvency  be  obliged  to  stand  by  whilst  the  other  creditors,  whose  debts  are 
presently  due,  scramble  for  and  exhaust  the  assets  ?  And  if  the  substratum  of  the 
company  is  gone,  is  it  just  that  such  a  creditor  should  be  unable  to  stop  the 
concern  ?  In  either  of  these  cases  a  member  of  the  company  can  petition,  although 
he  may  have  but  little  interest.  Are  the  creditors  to  be  in  a  worse  position? 
Surely  the  Court  in  construing  the  section  should,  of  the  two  alternatives,  adopt 
that  which  enables  creditors  whose  debts  are  not  presently  due  to  step  in  where 
there  is  an  insolvency,  or  where  the  substratum  is  gone,  and  secure  a  pari  passu 
distribution  of  the  assets. 

It  may,  however,  be  said  that  if  tliis  is  the  true  construction  of  sect.  82,  what 
need  was  there  for  sect.  21  of  the  Life  Assurance  Companies  Act,  1870,  which 
enables  a  current  policy  holder  to  petition  ?  The  answer  is  that  the  enactment  was 
necessary  because  the  holder  of  a  current  policy  is  not  a  creditor.  His  debt  is  not 
debiium  in  prcesenti  solvendum  in  futiiro  [Ex  parte  Price,  10  Ch.  648).  "The  holder 
of  a  subsisting  policy  is  not  a  creditor  at  all ;  and  in  order  that  he  may  become  a 
creditor  of  the  company  which  issued  the  policy,  he  must  keep  up  his  policy  with 
the  company,  and  the  event  iusured  must  happen  whilst  the  policy  is  so  kept  up  ' ' 
(Lindley  on  Companies,  259). 

A  creditor  whose  debt  is  presently  due,  and  who  cannot  get  paid,  is  entitled,  ex 
debiio  justitice,  as  between  himself  and  the  company,  to  a  winding-up  order.  Bowes 
V.  Hope  Soc.,  11  H.  L.  C.  389. 
Discretion  of  The  words  of  sect.  86  of  the  Act  of  1862  (see  Chap.  VIII.)  are  in  form  permis- 
sive, but  it  is  not  a  mere  matter  of  discretion  whether  the  Coui't  will  order  a  company 
to  be  wound  up  or  not — it  is  the  duty  of  the  Court  to  give  the  creditor  that  relief 
which  the  legislature  intended  to  give  him.  Per  Bowen,  L.  J.,  Chapel  House 
Colliery  Co.,  24  C.  Div.  259,  270. 

But  this  rule  does  not  apply  as  between  the  petitioning  creditor  and  other  creditors 
of  the  company,  and  if  the  majority  oppose  the  petitioner,  the  Court  ought  to  have 
regard  to  their  wishes  under  sects.  91  and  149  of  1862.  West  Hartlepool  Co.,  10  Ch. 
618  ;  Western  of  Canada,  ^-c.  Co.,  17  Eq.  1  ;  Chapel  House  Colliery  Co.,  24  C.  Div.  259. 

And  the  rule  docs  not  apply  when  the  opposing  creditors  show  that  the  petitioner 
can  get  no  benefit  by  a  winding-up  order.     Chapel  House  Colliery  Co.,  nhi  supra. 

But  tliose  who  oppose  on  this  ground  must  prove  their  case.  Krasnapohky  Co.^ 
(1892)  3  Cli.  174.  In  this  case  Vaughuu  AVilliams,  J.,  was  of  opiuion  that,  if  the 
circumstancf'S  appearing  by  affidavit  show  prima  facie  that  an  investigation  into  the 
fonriatiou  or  promotion  of  the  company,  or  the  issuing  of  the  debentures  or  shares, 
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is  required,  that  alone  is  an  advantage  to  the  unsecured  creditors  (p.  178).  And, 
at  any  rate,  in  the  case  of  a  private  company  the  Court  makes  some  inquiry  Vjcfore 
accepting  this  defence.  London  Health  Electrical  Institute,  W.  N.  (189G)  170  ;  on 
app.  W.  N.  (1897)  16.  It  is  conceived,  however,  that  the  circumstances  which 
render  an  investigation  expedient  should  be  stated  on  the  face  of  the  petition,  so 
that  the  order  may  be  secundum  allegata  et  probata.    Wear  Emjine  TForks,  10  Ch.  191. 

It  has  been  pointed  out  in  previous  editions  of  this  work  that  when  the  necessity 
for  investigation  is  put  forward  as  an  argument  for  making  a  compulsory  order 
in  lieu  of  a  supervision  order,  it  should  be  borne  in  mind  that,  under  sect.  115 
of  the  Act  of  1862,  there  is  full  power  to  investigate,  even  publicly,  the  affairs  of 
a  company,  for  there  is  nothing  in  the  section  to  the  effect  that  the  examination 
must  be  private,  and  that  under  sect.  10  of  the  Act  of  1890,  promoters,  directors, 
and  others,  can  be  compelled  to  make  good  their  misfeasance  and  breaches  of  trust, 
"whether  the  winding-up  is  compulsory,  under  supervision,  or  voluntaiy. 

It  has  been  held  that  a  creditor  cannot  make  out  that  he  is  prejudiced  by  a 
supervision  order,  merely  because  such  order  will  not  involve  the  public  examina- 
tion of  the  directors  and  promoters.  "  The  only  advantage  of  a  compulsory  order 
would  be  that  which  would  be  gained  by  the  public  if  these  matters  were  investi- 
gated. Great  as  that  advantage  is  to  the  public,  I  cannot  regard  it  as  such  an 
advantage  to  the  petitioners  that,  by  not  having  it,  they  would  be  '  prejudiced ' 
within  the  meaning  of  sect.  145  of  the  Act  of  1862."  Per  Kekewich,  J.,  Electrical 
Engineering  Co.,  64  L.  T.  658. 

"  It  is  said  that,  by  the  Companies  (Winding-up)  Act,  1890,  much  larger  powers 
of  investigation  have  been  given  to  the  Court.  But  I  think  that  the  law  remains 
the  same  as  it  was  under  the  previous  Acts,  that  to  enable  a  creditor  to  obtain  an 
order  for  the  compulsory  winding-up  of  a  company,  when  there  is  a  voluntary 
winding-up,  he  must  satisfy  the  Court  that  his  rights  will  be  prejudiced  by  the 
voluntary  winding-up — that  is,  that  he  will  suffer  by  it."  Per  North,  J.,  Eussell, 
Cordncr  ^-  Co.,  (1891)  3  Ch.  175.  (But  see  National  Debenture,  ^c.  Co.,  (1891)  2  Ch.  518, 
and  Medical  Battery  Co.,  (1894)  1  Ch.  444.) 

Having  regard  to  the  decision  of  the  House  of  Lords  in  Ex  parte  Barnes,  (1896) 
A.  C.  146,  and  the  consequent  difficulty  in  obtaining  a  public  examination,  Vaughan 
Williams,  J.,  does  not  attach  so  much  importance  as  he  formerly  did  to  the  investi- 
gation argument.  See  Thos.  Ed.  Brinsmead  and  Sons,  (1897)  1  Ch.  45,  61  ,  but  see 
the  remarks  on  appeal,  13  T,  L.  R.  232. 

As  to  Contrihitory^ s  Petition. 

Sect.  40  of  1867. — No  contributory  of  a  company  under  the  principal  Act  shall  be 
capable  of  presenting  a  petition  for  winding-up  such  company  unless  the  members 
of  the  company  are  reduced  in  number  to  less  than  seven,  or  unless  the  shares  in 
respect  of  which  he  is  a  contributory,  or  some  of  them,  either  were  originally  allotted 
to  him  or  have  been  held  by  him,  and  registered  in  his  name,  for  a  period  of  at  least 
six  months  during  the  eighteen  months  previously  to  the  commencement  of  the 
winding-up,  or  have  devolved  upon  him  through  the  death  of  a  former  holder : 
Provided  that  where  a  share  has  during  the  whole  or  any  part  of  the  six  months 
been  held  by  or  registered  in  the  name  of  the  wife  of  a  contributory  either  before  or 
after  her  man-iage,  or  by  or  in  the  name  of  any  trustee  or  trustees  for  such  wife  or 
for  the  contributory,  such  share  shall  for  the  pui-poses  of  this  section  be  deemed 
to  have  been  held  by  and  registered  in  the  name  of  the  contributory. 

"  Held,"  in  the  above  section,  means  standing  in  the  name  of  the  contributory. 
Wala  Wijnaad,  21  C.  D.  849 ;  but  see  Patent  Steam  Engine,  8  C.  D.  464.  The 
petition  should,  but  is  not  bound  to,  show  that,  under  the  section,  the  petitioner  is 
entitled  to  petition.     City  and  County  Bank,  10  Ch.  470. 
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Evidence  on 
petition. 


Provi.Hion;j.l 
order. 


A  fully  paid  up  shareholder  is  a  contributory,  and  is  entitled  to  petition,  but  his 
position  is  not  favourable.  See  note  to  Form  28,  infra.  A  shareholder  whose  shares 
are  only  in  part  paid  up  has  a  better  chance  of  success,  but  he  is  to  a  great  extent 
at  the  mercy  of  the  majority,  who  may  say  that  they  prefer  a  voluntary  winding-up. 
Langham  Skating  Rink,  5  C.  D.  669  ;  Dord  Gallery,  W.  N.  (1891)  98.  The  Court 
will,  however,  inquire  into  the  composition  of  the  majority.  Varieties,  (1893)  2  Ch. 
235. 

A  shareholder  who  is  in  aiTear  of  calls  must  make  out  a  very  special  case  to  justify 
his  petitioning  in  such  circumstances,  and  he  may  be  required  to  pay  the  calls  into 
Coiu't,  or  to  give  an  undertaking  for  payment  thereof,  and  if  he  gives  such  an 
xmdertaking,  and  his  petition  is  subsequently  dismissed,  he  will  be  compelled  to  pay 
up.    Diamond  Fuel  Co.,  13  C.  D.  400;   Crystal  Reef  Co.,  (1892)  1  Ch.  408. 

The  mere  fact  that  the  company  is  a  losing  concern  does  not  make  it  just  and 
equitable  to  wind  it  up.  Suburban  Hotel  Co.,  2  Ch.  757.  If  the  shareholders  choose 
they  can  wind  up  voluntarily  or  proceed  under  sub-sect.  (1)  above,  and  the  Court  is 
not  willing,  unless  a  very  strong  case  is  made  out,  to  take  upon  itself  to  interfere 
with  the  domestic  forum  which  has  been  established  for  the  management  of  the 
affairs  of  a  company.     See  James,  L.  J.,  Langham  Skating  Rink,  5  C.  Div.  683. 

A  shareholder  who  complains  that  he  has  been  induced  to  take  his  shares  by 
misrepresentation  should  bring  an  action,  not  petition,  for  winding-up.  Unioti  Hill 
Silver  Co.,  22  L.  T.  402. 

So,  also,  a  winding-up  petition  is  not  the  proper  mode  of  stopping  an  ultra  vires 
proceeding.  Fox^s  case,  6  Ch.  176.  Or  sustainable  because  it  would  result  in  a 
surplus  by  calls  on  those  to  whom  shares  have  been  issued  at  a  discount.  Fioneers 
of  Mashonahmd  Syndicate,  (1893)  1  Ch.  731. 

The  fact  that  there  is  a  voluntary  winding-up  in  progress  is  prima  facie  a  bar  to 
a  winding-up  order  on  a  shareholder's  petition.  Bank  of  Gibraltar,  1  Ch.  74 ; 
Imperial  Bank  of  China,  1  Ch.  339  ;  London  and  Mercantile  Discount  Co.,  1  Eq.  277. 

It  is  for  the  petitioning  shareholder  to  show  the  Court  that  he  will  derive  from  a 
compulsory  order  some  real  benefit.     Re  Dore  Gallery,  W.  N.  (1892)  98. 

But  the  Court  does  not  require  such  a  strong  case  as  before  1890.  Anglo- 
A-Ustrian  Co.,  35  S.  J.  469.  And  it  will  examine  the  composition  of  the  majorities 
in  favour  of  voluntary  winding-up  resolutions.      Varieties,  (1893)  2  Ch.  235. 

It  will  be  borne  in  mind  that,  by  virtue  of  Rule  36  of  1890,  the  statutory  affidavit 
i\xrn\^e'S,  prima  facie  evidence  of  the  statements  contained  in  the  petition.  Accord- 
ingly, if  a  proper  case  for  winding-up  is  alleged,  the  company  is  compelled  to  meet 
it.  But,  of  course,  if  the  case  alleged  is  not  well  founded,  the  evidence  afforded  by 
the  statutory  affidavit  may  be  disposed  of  very  readily.  Re  Gold  Hill  Mines,  23 
C.  Div.  210.  However,  when  a  company  puts  forward  some  person  to  deny 
the  allegations,  a  cross-examination  of  the  deponent  may  displace  Ids  evidence. 

Although  the  petitioner  may  establish  his  case,  it  does  not  follow  that  he  will  be 
entitled  to  an  order  if  other  creditors  oppose. 

It  was  formerly  not  uncommon,  where  a  company  alleged  itself  to  be  solvent,  to 
make  a  winding-up  order,  with  a  direction  that  it  shoidd  not  be  drawn  up  for  a 
week,  so  as  to  give  the  company  an  opportunity  of  paying  off  the  petitioner's  debt. 
But  this  practice  has  been  discontinued.     Baker,  Tuckers  ij'  Co.,  "W.  N.  (1891)  33. 


As  to  Official  llccciver^s  Petition. 

Sect.  14  of  1890. — Whore  a  company  is  being  wound  up  voluntarily  or  subject  to 
the  HuporviHion  of  the  Court,  the  ofliciul  receiver  attached  to  the  Court  having  juris- 
diction to  wind  up  the  company  may  present  a  petition  that  tho  company  be  wound 
up  by  tho  Court,  and  thereupon,  if  the  Court  is  satisfied  that  the  voluntary  winding- 
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tip  or  winding--up  subject  to  supervision  cannot  bo  continued  with  due  regard  to 
the  interests  of  the  creditors  or  contributories,  it  may  make  an  order  that  the  com- 
pany be  wound  up  by  the  Court. 

No  petition  under  this  section  has  so  far  been  presented,  but  a  form  of  petition 
has  been  drafted  for  the  Board  of  Trade. 

As  TO  Drafting  the  Petition. 

Whatever  the  ground  for  petitioning,  care  should  be  taken  that  the  petition 
alleges  a  proper  case  for  the  order.  It  is  not  enough  to  allege  that  the  winding-up 
is  just  and  equitable,  although  sect.  79  of  the  Act  of  1862  specifies  that  as  one  of 
the  cases  for  an  order  ;  the  facts  which  make  it  just  and  equitable  must  be  stated. 
Eica  Gold  Co.,  11  C.  Div.  41.  Thus,  where  the  petitioner  relies  upon  the  company's 
inability  to  pay  its  debts,  he  should  allege  such  inability  without  qualification. 
Tf'ear  Engine  Works,  10  Ch.  191  ;  Patent  Cocoa  Fibre  Co.,  1  C.  D.  G17  ;  Steam 
Stoker  Co.,  19  Eq.  416,  And  where  a  fuUy  paid-up  shareholder  petitions,  he  should 
allege  that  there  will  be  a  substantial  surplus  for  the  shareholders.  Rica  Gold  Co., 
11  C.  Div.  36.  And  if  fraud  is  alleged,  the  facts  constituting  the  fraud  must  be 
stated.     Jtica  Gold  Co.,  ubi  supra. 

So,  too,  where  a  second  petition  is  presented  with  knowledge  of  a  prior  pending 
petition,  the  second  petitioner  should  explain  the  presentation  of  his  petition,  e.g., 
by  alleging  that  the  prior  petition  is  collusive,  or  has  been  settled,  or  is  not  being 
lon&fide  prosecuted.     Norton  Iron  Co.,  47  L.  J.,  Ch.  9.     And  see^os^,  p.  52. 

Where  the  petitioner  relies  on  the  substratum  of  the  company  being  gone  he 
should  allege  accordingly,  and  where  he  relies  on  fraud  in  the  formation  of  the 
company  he  should  state  the  facts,  as  general  charges  of  fraud  are  not  regarded. 
Rica  Gold  Co.,  II  C.  Div.  36  ;  St.  Fciersburgh  Gas  Co.,  W.  N.  (1874)  196  ;  33  L.  T. 
637. 

So,  too,  where  a  creditor  petitions  for  a  compiilsory  order  after  the  commence- 
ment of  a  volimtary  winding-up  [sect.  145  of  1862],  he  should  allege  the  voluntary 
winding-up,  and  that  his  rights  will  be  prejudiced  thereby.  Felham  Fiiblishing  Co., 
25  S.  J.  429  ;  St.  Fetersburgh  Co.,  ubi  supra;  New  York  Exchange,  39  C.  Div.  415  ; 
Electrical  Engineering  Co.,  64  L.  T.  658  ;  Eussell,  Cordner  ^-  Co.,  (1891)  3  Ch.  175. 
And  see  sect.  14  of  1890  as  to  a  petition  by  the  official  receiver. 

R.  33  of  1890. — Every  petition  for  the  winding-up  of  any  company  by  the  Court, 
or  subject  to  the  supervision  of  the  Coiu't,  shall  be  in  the  Forms  Nos.  12  and  13  in 
the  appendix,  with  such  variations  as  circumstances  may  require. 

It  may  be  that  the  petitioner  will  fail  to  prove  the  facts  alleged,  but,  at  any  rate, 
the  di'aftsman  should  take  care  that  the  petition  is  not  demurrable. 

Where  a  proper  case  is  not  stated  on  the  petition,  the  petition  is  termed  demur- 
rable, and  is  liable  to  be  dismissed  with  costs ;  and,  although  the  Court  can  give 
leave  to  amend  where  a  case,  though  not  duly  alleged  on  the  petition,  is  made  out 
in  evidence,  it  is  not  desirable  to  encounter  the  risk  of  refusal.  Demurrable 
petitions  are  by  no  means  uncommon. 

It  is  usual  not  to  confine  a  petition  to  the  allegations  necessary  to  show  the  case, 
but  to  state  any  other  circumstances  tending  to  support  the  case  made. 

Thus,  where  the  case  made  is  inability  to  pay  debts,  it  is  usual  to  allege  any 
other  facts  which  go  to  show  such  inability,  e.g.,  that  other  creditors  are  pressing  ; 
that  executions  have  been  levied  ;  that  the  company  has  no  money  in  hand  ;  that  it 
has  bills  falling  due  and  no  funds  to  pay,  and  so  forth.  One  reason  why  this 
course  is  adopted  is  the  fact  that  Rule  36  of  1890  makes  the  statutory  affidavit 
[Form  49,  infra'\  sufficient  ^riwi« /ffci'e  evidence  of  the  statements  in  the  petition, 
and,  accordingly,  by  stating  the  case  made  fully  in  the  petition,  the  company  is 
compelled  to  meet  it  in  detail,  or  else  be  taken  to  admit  it. 
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Wishes  of  Creditors  and  Contributories. 

As  to  ascertaining  the  wishes  of  creditors  and  contributories,  see  sects.  91  and 
149,  ajidpost,  Chap.  VIII. 

Prior  to  1890,  when  a  petition  was  ponding,  petitioners  or  their  opponents  often 
applied,  by  circular  letter  or  otherwise,  to  shareholders  and  creditors,  requesting 
them  to  sign  and  return  documents  expressing  their  approval  or  disapproval  of  an 
order,  and  sometimes  the  documents  authorized  the  applicants  to  oppose  or  support 
the  petitions  without  expense  to  the  signatory.  But  now  the  proper  practice  ia  to 
give  notice  of  intention  to  appear.  See  R.  20  of  April,  1892,  and  post,  Form  57, 
p,  76.  Occasionally,  affidavits  are  made  by  shareholders  or  creditors  verifying 
their  position,  and  expressing  their  wishes ;  and  without  any  affidavit  or  signed 
document  the  wishes  of  any  person  or  class  of  persons  interested  may  be  expressed 
at  the  hearing  by  counsel  {West  Hartlepool  Co.,  10  Ch.  618)  if  special  leave  is  then 
given  by  the  Court.     R.  20  of  April,  1892. 

An  explanatory  circular,  issued  by  a  petitioning  shareholder  to  his  fellow 
shareholders,  is  prima  facie  privileged,  and  not  a  contempt  of  Court.  London  Flour 
Co.,  16  W.  R.  474  ;  17  L.  T.  636.  As  to  restraining  a  libel,  see  Quartz  Hill  Co.  v. 
Beall,  20  C.  D.  502.  As  to  contempt  by  newspaper  comments  in  relation  to 
winding-up  petition,  see  Croivn  Banlc,  44  C.  D.  649. 


Presentation  and  Answering. 

R.  15  of  April,  1892. — A  petition  to  the  High  Court  in  a  winding-up  matter  to 
which  these  rules  apply  shall  be  presented  at  the  office  of  the  registrar,  who  shall 
appoint  the  time  and  place  at  which  the  petition  is  to  be  heard.  Notice  of  the  time 
and  place  appointed  for  hearing  the  petition  shall  be  written  on  the  petition  and 
sealed  copies  thereof,  and  the  registrar  may  from  time  to  time  alter  the  time 
appointed  and  fix  another  time. 

E.  179  of  1890.— The  provisions  of  rule  2  of  the  Rules  of  the  Supreme  Covirt,  1887, 
relating  to  petitions  in  the  district  registries  of  Livei-pool  and  Manchester,  shall 
apply  to  petitions  presented  in  those  registries  imder  the  Acts  and  these  rides. 

The  rule  referred  to  provides  that  "Petitions  presented  in  the  district  registries 
of  Liverpool  and  Manchester  respectively,  and  requiring  answer,  shall  be  answered 
in  the  name  of  one  of  the  district  registrars  of  the  same  respective  registries  ;  and 
the  Rules  of  the  Supreme  Court,  and  in  particular  O.  LXII.,  r.  18,  shall,  as 
regards  such  petitions,  be  construed  as  if  the  district  registrars  of  Liverpool  and 
Manchester  respectively  were  mentioned  in  place  of  the  registrars  of  the  Chancery 
Division."     And  see  r.  35  (1)  of  April,  1892. 


Presenting  Petition. 

Three  copies  of  the  petition,  written  breadthwise,  and  so  as  to  leave  a  stitching 
margin  (see  Practice  Direction  in  Appendix)  on  paper  which,  strictly  speaking, 
should  be  13  inches  by  8  inches,  in  accordance  with  rule  7  of  April,  1892,  must  be 
taken  to  Room  66,  Bankruptcy  Buildings,  Carey  Street,  viz. :  — 

(1)  Impressed  witli  a  21.  Companies  Winding-up  Stamp; 

(2)  Copy  for  the  judge  ; 

(3)  Copy  to  be  scaled  for  sei-vicc. 

The  stamped  copy  is  answered  and  handed  back  to  the  petitioner's  solicitor  with 
tho  following  memorandum  (Form  17). 
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The  above  stamp  of  21.  includes  the  fee  on  the  winding-up  order ;  but  a  stamp  of 
2s.  6d.  is  required  when  the  i^etition  is  subsequently  placed  on  the  file. 

The  instructions  for  filling  up  the  memorandum  are  contained  therein. 

The  stamped  coj)y  is  exhibited  to  the  aifidavit  of  verification  and  to  the  affidavit 
of  service  (where  one  is  reqmrcd),  and  is  brought  back  to  Room  60  (with  the  memo- 
randum and  newspapers  and  affidavits  or  affidavit  therein  refen-ed  to)  not  later  than 
two  clear  days  before  the  hearing,  when  it  is  filed. 


Memorandum   to   be   given   out  wlien   any  peton  for  winding-up,      Form  17. 
whether  compulsorily  or  under  supervision,  is  presented.  Memorandum 

Jie .  to  be  obtained 

Peton  presented  on  the day  of  ,  189—,  and  appointed  to  petftion.''*"'^ 

Tbe  heard  before  Mr.  Justice  Vaughan  AVilliams,  on  the day  of 

,  189—. 

The  memdum  at  foot,  when  filled  up  and  signed  by  the  petr  or 
his  solor,  is  to  be  produced,  together  with  the  original  peton,  the  news- 
paj)ers  and  affts  or  afft  referred  to  in  it,  to  the  registrar,  at  the  Com- 
panies AVinding-up  Office,  Bankruptcy  Buildings,  Carey  Street,  "W.C, 

not  later  than  the day  of ,  189 — ,  two  clear  days  before  the 

day  of  hearing. 

The  registered  office  of  the  above-named  coy  is  situate  at ,  which 

is  or  is  not  within  ten  miles  of  the  princij)al  entrance  to  the  Eoyal 
Courts  of  Justice. 

The  peton  was  advertised  in  the  London  Gazette  on  the day  of 

\_seven  clear  days  before  the  day  for  hearing~\,  and  in  the of 

the day  of ,  {if  not  a  London  daily  newspaper  add),  such  last- 
mentioned  newsx^aper  being  a  newspaper  circidating  in  the  district 
where  such  registered  office  is  situate. 

The  afft  of ,  verifying  the  sd  peton,  was  sworn  on  the day 

of ,  189 — ,  and  filed  on  the day  of ,  189 — ,  [within  four 

days  after  presentation  of  peton~\. 

The  afft  of ,  filed  on  the day  of ,  proves  the  service  of 

the  peton  on  the  coy,  on  the day  of \_two  clear  days~\,  or  the 

solors  of  the  coy  have  undertaken  to  instruct  counsel  to  ajDpear  on  the 

hearing  of  the  peton. 

(Signed) , 

A.  B., 

Solicitor  for  the  Petitioner. 

Date . 

The  above-mentioned  newspapers  and  aift  produced  to  me  and  found 

correct. 

Registrar. 

Copies  of  Petition. 

E.  37  of  1890. — Every  contributory  or  creditor  of  the  company  shall  be  entitled  to 
be  furnished,  by  the  solicitor  of  the  petitioner,  with  a  copy  of  the  petition,  within 
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24  hours  after  requiring  the  same,  on  paying  the  rate  of  id.  per  folio  of  72  words 
for  such  copy. 

As  to  the  duty  of  the  solicitor  to  ascertain  that  the  applicants  are  either  creditors 
or  contributories,  see  Cheltenham,  ^-c.  Wagon  Co.,  8  Eq.  583, 


Form  18. 

Petition 
(general 
form). 
Form  12  of 
1890. 


189 — .     \_Here  state  letter  and  number,'] 
In  the  \_state  name  of  Court,  and,  in  the  High  Court,  the  Divisio7i  and 
Judge']. 

In  the  matter  of  the  Companies  Acts,  1862  to  1890, 
and 

In  the  matter  of  the Company,  Limited  [or  as  the  case  may  he]. 

To  [insert  title  of  Court,  p.  20]. 

The  humble  peton  of  [insert  full  name,  title,  Sec.  of  petitioner] 
showeth  as  foUows : — 

1.  The  Coy,  Limtd  (hnftr  called  the  coy)  was  in  the  month 

of incorporated  under  the  Companies  Acts. 

2.  The  registered  office  of  the  coy  is  at  [state  the  full  address  of  the 
registered  office  so  as  siifficiently  to  show  the  district  in  lohich  it  is  situate]. 

3.  The  nominal  capital  of  the  coy  is 1.,  divided  into shares 

of 1,  each.     The  amount  of  the  capital  paid  up  or  credited  as  paid 

up  is 1. 

4.  The  objects  for  which  the  coy  was  established  are  as  follows: — 

To ,  and  other  objects  set  forth  in  the  memorandum  of  association 

thereof. 

[Here  set  out  i^i  paragraphs  the  facts  on  which  the  petr  relies,  and  con- 
clude as  folloivs]  : — 

Your  petr  therefore  humbly  prays  as  follows  : — 

(1)  That  the Coy,  Limtd,  may  be  woimd  up  by  the  Court 

under  the  provisions  of  the  Companies  Acts,  1862  to  1890 : 

(2)  Or  that  such  other  order  may  be  made  in  the  premises  as  shall 
be  just. 

Note. — It  is  intended  to  serve  this  peton  on .     [This  note  tvill 

he  tinnecessary  if  the  coy  is  petr]. 

If  the  objects  are  set  out  at  unnecessary  length,  the  cost  will  be  reduced  on 
taxation  in  accordance  with  directions  which  have  been  given  by  the  judge. 
Tlic  above  form  is  given  in  the  Appendix  to  the  Rules  of  1890,  and  do  new  form 
is  given  in  the  Rules  of  April,  1892.  By  R.  6  (2)  of  April,  1892,  although  the 
petition  is  to  have  a  distinctive  number  assigned  to  it,  there  is  now  no  leilcring  in  the 
reference  to  the  record.  Moreover,  all  petitions  will  in  future  be  assigned  to  Mr. 
Justice  Vaughan  "Williams  or  other  the  winding-up  judge  for  the  time  being.  The 
title,  when  the  petition  is  in  the  High  Court,  will  therefore  not  refer  to  the  Division 
as  stated  in  the  form,  but,  in  accordance  with  R.  G  (1)  and  Form  1  respectively,  of 
1892,  will  be  as  stated  at  the  head  of  Form  10,  supra. 

As  to  the  title  of  petitions  to  wind  up  industrial  and  provident  societies,  and 
registered  building  societies,  see  Form  1. 
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{Title  as  in  No.  18.)*  Form  19. 


Paragraplis  1,  2,  3,  and  4  as  in  No,  18.  Petition  by 

5.  The  coy  is  indebted  to  your  petr  in  tlie  sum  of  1,  for  [^staie  unpaid 

consideration  for  the  cleht,  tvith  particulars,  so  as  to  establish  thai  the  debt  gimpie 
claimed  is  diie^.  contract. 

6.  Your  petr  lias  made  applicon  to  tlie  coy  for  payment  of  his  ^^g™   '  ° 
debt,  but  the  coy  has  failed  and  neglected  to  pay  the  same  or  any  part 
thereof. 

7.  The  coy  is  [insolvent  and]  unable  to  pay  its  debts. 

8.  In  the  circumstances  it  is  just  and  equitable  that  the  coy  should 
be  wound  up. 

Your  petr  therefore,  &c.  [as  in  No.  18].* 

*  The  last  form.     As  to  the  title,  &c.,  see  note  to  last  form. 


E.ff.,  paragraphs  5,  6,  and  7  may  be  as  follows  : — 

"5.  The  company  is  indebted  to  your  petitioner  in  the  sum  of  1,  for  pro- 
curing the  insertion  and  publication  of  the  company's  prospectus  in  divers  news- 
papers pursuant  to  orders  given  to  your  petitioner  by  the  authority  and  on  behalf  of 
the  company. 

"6.  Pull  particulars  of  your  petitioner's  charge  for  procuring  the  insertion  of 
the  said  prosj)ectus  in  the  newspapers  aforesaid  are  contained  in  an  account  which 
was  long  since  furnished  bj'-  your  petitioner  to  the  company.  Such  charges  are 
fair  and  reasonable. 

"  7.  Your  petitioner  has  made  repeated  and  urgent  applications  to  the  company 

for  payment  of  the  said  sum  of 1.,  but  the  company  has  neglected  to  pay  or 

satisfy  the  same." 

As  to  petitions  by  creditors  in  respect  of  debts  less  than  601.,  see  supra,  p.  35. 


In  the  High  Court  of  Justice.  No.  — ,  of  189 — 

Companies  (Winding-up). 


Form  20. 


Mr.  Justice  Vaughan  Williams.  judoTnent 


In  the  matter  of  the  Companies  Acts,  1862  to  1890, 
and 
In  the  matter  of  The  [insert  full  iiame  of  company\  Company,  Limited. 

To  Her  Majesty's  High  Court  of  Justice. 

The  humble  peton  of ,  of  ,  showeth  as  follows : — 

1 .  The Coy,  Limtd,  (hnftr  called  the  coy)  was  in  the  month  of 

,  1878,  incorporated  under  the  Cos  Acts  [1862  and  1867],  as  a 

coy  limtd  by  shares. 

2.  The  registered  office  of  the  coy  is  situated  at . 


creditor. 


3.  The  nominal  capital  of   the  coy  is  20,000Z.,  divided  into  2,000 
shares  of   10^.    each.      The   whole  of  the    said    shares   have    been 
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issued,  and  the  amount  of  the  capital  paid  up  or  credited  as  paid  up  is 
1. 

4.  The  objects  for  "svhich  the  coy  was  estahlished  are  as  follows  : — 
(a)  To,  &c. 

Here  the  objects  will  be  set  out,  or  the  paragraph  may  state  the  leading  objects, 
and  conclude,  "  and  other  objects  set  forth  in  the  memorandum  of  association 
thereof."  But  of  course  there  may  be  cases  in  which  it  is  material  to  state  all  the 
objects,  e.g.,  when  it  is  contended  that  the  substratum  of  the  company  is  gone. 

As  to  costs  where  objects  stated  at  undue  length,  see  note  to  Form  18. 

5.  Your  petr  is  the  holder  for  valuable  conson  of  a  bill  of  exchange, 

dated  the day  of ,  for  250^.,  payable  six  months  after  date, 

drawn  by upon  and  accepted  by  the  coy,  and  indorsed  by  divers 

persons.     The  sd  bill  was  dishonoured  at  maturity. 

6.  On  or  about  the day  of ,  your  petr  duly  commenced  and 

prosecuted  an  action  in  the  Queen's  Bench  Division  of  this  Court 
against  the 'coy  for  the  recovery  of  the  amount  of  the  sd  bill  and 
interest. 

7.  The  coy  failed  to  appear  to  the  writ  in  the  sd  action,  and  your 

petr  on  the  day  of signed  and  recovered  judgment  in  the 

sd  action  against  the  coy  for  the  sum  of  2b\l.  5s.  and  costs,  which 
costs  were  afterwards  taxed  and  certified  to  amount  to  Al.  6s.,  making 
together  with  the  sd  sum  of  25H.  65.  the  sum  of  255?.  lis.  recovered 
by  the  sd  judgment. 

8.  Your  petr  on  the day  of sued  out  a  writ  oi  fieri  facias 

under  the  sd  judgment ;  but  on  the day  of the  sheriff  of  the 

county  of ,  to  whom  the  sd  writ  was  directed,  returned  the  same 

wholly  unsatisfied,  the  coy  having  no  goods  or  chattels  within  his 
bailiwick  upon  which  execution  could  be  levied. 

See  sect.  80  of  1862,  sub-sect.  (2),  supra. 

9.  The  said  judgment  is  wholly  unpaid  and  unsatisfied,  and  the 
amount  thereof  is  justly  due  and  owing  to  your  petr. 

10.  The  coy  is  [insolvent  and]  unable  to  pay  its  debts. 
See  sect.  79  of  1862,  sub-sect.  (4),  supra,  p.  34. 

11.  In  the  circumstances  it  is  just  and  equitable  that  the  coy  should 
be  wound  up. 

Your  petr  therefore  humbly  prays  as  follows : — 

(1.)  That  The  Coy,   Limtd,   may  be  wound  up  by  the  Ct 

under  the  provisions  of  the  Cos  Acts,  1862  to  1890. 
(2.)  Or  that  such  other  order  may  be  made  in  the  promises  as  to  the 

Ct  shall  seem  meet. 

And  your  petr  will  ever  pray,  &c. 

Note. — It  is  intended  to  serve  this  peton  on  The Coy,  Limtd. 

It  may  HomotimcH  bo  deemed  expedient  to  allege  that  the  appointment  of  a  pro- 
visional liquidator  is  desirable  (see  Form  23,  infra),  and  to  pray,  inter  alia,  "that  a 
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provisional  liquidator  may  be  forthwith  appoiuted."     But  the  Court  can  appoint 
without  notice  to  any  person. 

The  jurisdiction  to  appoint  a  provisional  otHcial  liquidator  was  conferred  by 
sects.  85  and  92  of  1862.  And  see  sects.  4  and  5  of  the  Act  of  1890,  and  R.  32  of 
1890.     The  subject  is  more  fully  dealt  with  in  the  notes,  pp.  9G  et  seq. 


1  to  4. — Incorporation,  office,  objects,  capital,  &c.  Form  21. 

5.  In  the  month  of  Sept.  1884,  an  action  was  commenced  against  petition  by 

the  coy  by  Gr.  of in  the  Queen's  Bench  Division  of  the  High  assignee  of 

Court  of  Justice,  for  the  recovery  of  an  amount  of 1,  owing  to  the  ]^q^^^ 

sd  Gr.  by  the  coy. 

G.  The  coy  appeared  to  the  writ  in  the  sd  action,  and  by  an  order  of 

Master  F.,  dated  the day  of ,  1884,  the  sd  Gr.  obtained  leave 

to  sign  judgment  for  the  amount  endorsed  on  the  writ,  with  interest 
(if  any)  and  costs  to  be  taxed;   and  by  a  judgment  bearing  date  the 

day  of ,  1884,  in  the  same  action,  it  was  adjudged  that  the 

sd  G.  recover  against  the  coy 1,  and  costs,  which  costs  were  after- 
wards taxed  and  certified  to  amount  to 1.,  making  together  with 

the  sd  sum  of 1,  the  simi  of  125/.  recovered  by  the  sd  judgment. 

7.  Under  and  by  virtue  of  an  indenture  of  assignment  bearing  date 

the day  of ,  and  made  between  the  sd  Gr.  of  the  one  part  and 

your  petr  of  the  other  part,  the  sd  G.  absolutely  assigned  the  said 
judgment  debt  and  costs,  together  with  the  sd  judgment,  to  your  petr. 

8.  Due  notice  of  such  assignment  was  given  by  your  petr  to  the  coy, 
and  your  petr  aj)plied  to  the  coy  for  payment  of  the  amount  thof,  but 
the  coy  has  neglected  to  pay  the  same.  The  sd  judgment  is  wholly 
unpaid  and  unsatisfied,  and  the  amount  thof  is  justly  due  and  owing 
to  your  petr.  The  coy  has  no  assets  upon  which  your  petr  can  levy 
execution. 

9.  The  coy  is  unable  to  pay  its  debts,  and  it  is  just  and  equitable 
that  the  coy  should  be  wound  up. 


In  the  High  Court  of  Justice.  Form  22. 

Companies  (Winding-up).  Petition  of 

Mr.  Justice  Yaughan  Williams.  poHcy  holder 

.  in  life  assur- 

In  the  matter  of  the  Companies  Acts,  1862  to  1890,  ance  com- 

and  pa°y- 

In  the  matter  of  the Assurance  Company, 

and 
In  the  matter  of  the  Life  Assurance  Companies  Acts,  1870  and  1872. 
To  &c. 

The  humble  peton  of  ,  of  ,  a  policy  holder  of  the  above- 
named  coy,  showeth  as  follows  : — 
1,  2,  3,  4  as  in  Form  18. 
P.  E 
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5.  Your  petr  is  a  policy  holder  of  the  coy.    He  effected  this  policy  in 
the  year  1875,  and  under  such  j)olicy  the  coy,  in  consideration  of  an 

annual  premium  of Z.,  undertook  to  pay  to  your  petr's  exors  or 

admors,  within  three  calendar  months  after  proof  of  your  petr's  death, 

the  sum  of  1.      Your   petr   has   duly  and   punctually  paid   the 

premium  on  the  sd  policy,  and  such  policy  is  still  in  force. 

6.  The  coy  has  issued  a  large  number  of  policies,  and  the  total 
amount  now  issued  exceeds 1. 

7.  The  coy  is  possessed  of  considerahle  assets,  including  upwards  of 
-I.  uncalled  capital. 


8.  The  coy  is  insolvent,  and  it  is  just  and  equitable  that  the  coy 
should  be  wound  up. 
Your  petr,  &.c. 

As  to  a  petition  by  a  cuiTcnt  policy  holder  on  the  ground  of  an  insurance  com- 
pany's insolvency,  see  sect.  21  of  the  Life  Assurance  Companies  Act,  1870,  and 
supra,  p.  38. 

Tests  of  insolvency  considered:  London  and  Manchester  Assoc,  1  C.  D.  466.  A 
voluntary  winding-up  may  be  prima  facie  evidence  of  insolvency.  British  Alliance 
Corp.,  9  0.  D.  635. 

The  Court  is  not  to  give  a  hearing  to  the  petition  until  security  for  costs  for  such 
amount  as  the  judge  shall  think  reasonable  shall  be  given,  and  until  a  prima  facie 
case  is  established  to  the  satisfaction  of  the  judge  :  L.  A.  C.  A.  1870,  s.  21. 

The  fiat  will  be  as  follows  :  — 

"The  Court  doth  order  that  this  petition  be  referred  to  chambers  to  inquire 
whether  a  prima  facie  case  within  the  meaning  of  sect.  21  of  the  Life  Assurance 
Acts,  1870  and  1872,  is  established,  and  to  consider  the  security  for  costs  to  be 
given  pursuant  to  the  same  section,  and  the  result  of  such  inquiry  is  to  be  certified 
to  the  Court." 

The  registrar  will,  in  due  course,  certify,  e.g.  as  follows: — 

"  In  pursuance  of  the  directions  given  to  me  by  his  lordship,  Mr.  Justice ,  I 

certify  that  a  prima  facie  case  that  the  within-named  company  is  insolvent  has  been 
established  to  the  satisfaction  of  the  judge,  and  security  for  costs  has  been  given  to 
the  amount  of  [100/.].  The  evidence  produced  consists  of  the  following  affidavits 
of  the  following  persons  [specif i/  them"].  Receipt  of  cashier  of  the  Bank  of  England 
[10]  Nov.  [1880]  for  100/.  deposited  in  the  matter  of,  &c.,  under  Rule,  &c." 

The  company  is  not  heard  on  the  preliminary  inquiry,  for  the  petitioner  is  only 
required  to  make  out  a,  prima  facie  case. 

Upon  the  result  of  the  proceedings  in  chambers  the  petition  is  answered  for 
hearing  in  the  usual  way. 


Form  23. 

Petition  by 

debenture 

holder. 


1.  The  Coy,  Limtd  (hnftr  called  the  coy),  was  incorporated, 

as  a  coy  limited   by  shares,   under   the  Cos   Acts,    1862  and    18G7, 

in  tlio  month  of ,  1873,  for  the  purpose  of  acquiring  and  working 

certain  patents  for  the  manufacture  of from ,  and  for  other 

purposes  set  forth  in  the  memorandum  of  association  thof.    The  regis- 
tered ofTico  of  the  coy  is  situate  at . 


2.  The  nominal  capital  of  the  coy  was  stated  in  the  memorandum  of 
association  thof  to  bo  100,000/.,  divided  into  10,000  shares  of  10/.  each. 
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3.  Shortly  after  the  incorj^oration  thof,  the  coy  commenced  and  has 
since  carried  on  business.  Upwards  of  9,000  of  its  shares  have  been 
issued,  and  there  is  upwards  of  13,000/.  uncalled  capital  duo  in  respect 
thof. 

4.  The  coy  has  raised  money  by  the  issue  of  300  debentures,  each 
for  securing  the  principal  sum  of  100/.  and  interest.  By  such  deben- 
tures the  coy  promised  to  pay  the  sums  therein  resply  mentd  on  the 

day  of ,  and  interest  thereon  in  the  meantime  at  the  rate  of 

7  p.c.  p. a.,  on  presentation  of  the  coupons  attached  thereto  on  the  days 
named  in  such  coupons  resply,  and  the  coy  thereby  charged  all  its 
property  with  the  payment  of  the  sd  principal  sums  and  interest. 

5.  The  coupons  attached  to  the  sd  debentures  were  for  interest  on 
the  principal  sums  iu  the  debentures  mentd,  at  the  rate  afsd,  and 
purport  to  be  payable  on  the  5th  April  and  5th  Oct.  in  every  year. 

6.  Your  petr  advanced  2,000/.  to  the  coy  on  the  security  of  20  sucli 
debentures  as  afsd,  and  these  debentures  are  still  held  by  him. 

7.  On  the day  of last  your  petr  applied  to  the  coy  for 

payment  of  the  interest  which  accrued  due  on  your  petr's  sd  deben- 
tures on  the  5th  day  of  April,  1888.  The  coy  has  not  paid  such 
interest,  and  there  now  remains  due  and  owing  to  your  petr  in  respect 
thof  the  sum  of  74/.  Os.  5d. 

8.  The  coy  is  indebted  to  other  debenture  holders  in  respect  of  the 
interest  on  debentures  issued  by  it,  and  also  to  divers  other  persons, 
and  it  is  unable  to  pay  its  debts. 

9.  The  security  comprised  in  the  debenture  is  totally  insufficient  to 
provide  for  the  payment  thof  iu  full,  and  the  debenture  holders  will 
have  to  look  for  the  most  part  to  the  balance  of  the  capital  at  present 
uncalled.  The  creditors  of  the  coy  other  than  the  debenture  holders 
are  for  sums  only  amounting  to  3,000/.,  or  thereabouts.  Some  of  the 
members  of  the  coy  have  taken  proceedings,  with  a  view  to  obtaining 
the  cancellation  of  their  contracts  to  take  shares,  on  the  ground  of 
misrepresentation  in  the  coy's  prospectus,  and  others  are  threatening 
to  take  proceedings. 

10.  Several  actions,  brought  by  creditors  against  the  coy,  are  now 
pending,  and  unless  such  actions  are  restrained  the  coy  will  shortly  be 
liable  to  have  judgment  entered  and  execution  issued  against  it. 

11.  Having  regard  to  all  the  circumstances,  it  is  just  and  equitable 
that  the  coy  should  be  woimd  up  by  the  Ct. 

12.  It  is  important  and  in  the  interest  of  the  creditors  and  members 
of  the  coy  that  the  property  thof,  and  in  particular  certain  barrels   of 

,  should  be  taken  possession  of  by  some  person  appointed  by 

the  Ct. 

Your  petr  therefore  humbly  prays  : — &c. 

The  holder  of  a  debentui-e  to  bearer  may  x^cUtion.  lie  Olatke  Silver  Co.,  27 
C.  D.  278. 
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A  debenture  holder  who  cannot  get  paid  may  present  a  winding-up  petition. 
But  he  is  not  entitled  to  an  order  against  the  wishes  of  the  majority  of  the  creditors. 
Western  of  Canada  Co.,  17  Eq.  1 ;  St.  Thomas'  Bock  Co.,  2  C.  D.  117 ;  West  Hartle- 
pool Iron  Works  Co.,  10  Ch.  618  ;  Uruguay  Central  Co.,  11  C.  D.  372  ;  Chapel  House 
Co.,  24  C.  Div.  259.  The  holder  of  a  mortgage  debenture  can  apply  for  and  obtain 
a  winding-up  order  without  giving  uj)  or  affecting  his  security.  Moor  v.  Anglo- 
Italian  Bank,  10  C.  D.  681.  Even  after  a  receiver  has  been  appointed.  Borough  of 
Portsmouth  Tramways,  (1892)  2  Ch.  362. 


Form  24. 

Petition 
where  prior 
petitioner 
settled. 


1  to  6.  \_State  j}etr^s  case  for  ivinding-up.~\ 

7.  On  the day  of ,  A.,  of ,  presented  a  peton  to 


this 


Ct,  intituled  in  the  above  matters,  and  alleging,  among  other  things, 

that  the  coy  was  indebted  to  him  in  the  sum  of  1.,  and  that 

repeated  applicons  had  been  made  for  the  payment  thof,  and  that  the 
coy  was  unable  to  pay  its  debts,  and  praying  to  the  effect  hnftr  prayed. 
But  the  coy  is  about  to  pay  off  the  amount  due  from  it  to  the  sd  A.,  or 
to  make  some  other  arrangement  with  a  view  to  the  withdrawal  of  the 
sd  peton,  and  the  sd  peton  is  not  being  bona  fide  prosecuted. 

The  presentation  of  a  subsequent  petition  may  be  justifiable,  e.g.,  where  there  is 
reason  to  believe  that  the  first  petition  is  collusive.  Humher  Iron  Works  Co.,  2  Eq. 
15;  United  Service  Co.,  7  Eq.  76  ;  on  appeal,  5  Ch.  707.  "Where  a  second  petition 
is  presented,  the  second  petitioner  must  allege  and  be  prepared  to  make  out  an 
objection  to  the  prior  petition,  e.g.,  collusion.  Norton  Iron  Co.,  47  L.  J.,  Ch.  91  ; 
W.  N.  (1877)  223  ;  Building  Societies'  Fund,  44  C.  D.  140  ;  Standard  Portland  Cement 
Co.,  W.  N.  (1890)  91.  As  to  costs  of  second  petition  incurred  after  notice  of  first, 
General  Financial  Bank,  20  CDiv.  276;  Sheringham  Development  Co.,  W.  N.  (1893) 
5  ;   Scott  and  Jackson,  W.  N.  (1893)  184. 


Form  25. 

Petition  by 
company 
unable  to  pay 
its  debts. 


The  humble  peton  of  The Coy,  Lmtd,  showeth  as  follows  : — 

1.  Your  petr,  the  above-named  coy  (hnftr  called  the  coy),  was,  &c. 
^iiicorjjoratioji  and  office,  capital  and  objects,  commencement  of  btisiness~\. 

5.  In  the  course  of  its  business  the  coy  has  accepted  bills  of  exchange 
to  the  extent  of  5,300^.  and  upwards.    Two  of  these  bills,  for  700^.  and 

500^.  resply,  became  due  on  the  day  of  ,  but  the  coy  was 

unable  to  meet  them.     They  still  remain  unpaid. 

6.  The  remainder  of  the  sd  bills  will  arrive  at  maturity  in  the  course 

of  the  month  of ,  1893,  and  the  coy  has  no  funds  with  which  to 

meet  them. 

7.  The  assets  of  the  coy  are  valuable.     They  consist  in  part  of  a 

colliory  which  was  purchased  in  the  year at  a  cost  of  /.,  of 

machinery  and  plant,  of  book  debts  amounting  to  upwards  of /., 

and  of  uncalled  capital  to  the  extent  of 1.  There  are  divers  in- 
cumbrances affecting  the  coy's  property,  and  the  coy  cannot  obtain 
any  further  advance  upon  the  security  thof. 

8.  The  coy's  account  at  its  bankers  has  been  overdrawn  to  the  extent 

of L,  or  thereabouts,  and  the  bankers  refuse  to  allow  any  further 

overdraw. 
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9.  Tlio  coy's  colliery  is  in  full  working  order,  and  upwards  of 


men  are  employed  in  or  about  the  same.     It  is  worked  at  a  consider- 
able i^rofit. 

10.  The  assets  of  the  coy  if  realized  would  be  far  more  than  snfli- 
eient  to  pay  and  satisfy  all  the  debts  and  liabilities  of  the  coy. 

1 1 .  The  coy  is  unable  to  pay  its  debts,  and  in  the  circumstances 
afsd  it  is  just  and  equitable  that  the  coy  should  be  wound  uj). 

Your  petr  the  coy  humbly  prays  : 

[As  in  Form  20.] 

Note. — It  is  not  intended  to  serve  this  peton  on  any  person. 

It  is  not  in  general  expedient  for  the  company  to  present  a  petition.  If  a  peti- 
tion is  desired,  the  usual  course  is  to  get  a  friendly  creditor  to  petition.  See  supra, 
p.  39. 


On  the day  of your  petr  served  on  the  coy,  by  leaving  the     Form  26. 

same  at  the  registered  office  thof,  a  demand  under  his  hand  requir-  statement  of 

ing  the  coy  to  pay  the  sd  sum  of 1.,  and  the  coy  has  neglected  to  service  of 

pay  such  sum  or  to  seciu'e  or  compound  for  the  same  to  the  reasonable  je^an^d"^ 
satisfaction  of  your  petr. 

Where  a  petitioning  creditor  has  served  a  statutory  demand,  pursuant  to  sect.  80 
of  the  Act,  a  paragraph  should  be  inserted  in  the  petition  as  above.  Eut  it  must 
be  borne  in  mind  that  omission  to  pay  is  not  "neglect"  within  the  meaning  of  the 
section,  if  the  debt  is  bona  fide  disputed  by  the  company :  London  and  Paris  Banking 
Co.,  19  Eq.  444.  The  petition  should  not  be  presented  until  after  the  expiration  of 
twenty-one  days  from  the  service  of  the  demand:  Catholic  Co.,  33  L.  J.,  Ch.  325  ; 
2  D.  J.  &  S.  116.  But  it  need  not  be  presented  immediately  afterwards  :  Imperial 
Hydro.  Co.,  49  L.  T.  147. 


The  form  of  demand  may  be  as  follows  : — 

To  the Coy  (Lmtd.) 

Take  notice  that  I ,  of ,  do  hereby  require  you  to  pay  me 

the  sum  of /.,  owing  by  you  to  me  [for,  &c.]  demandTor 

As  witness  my  hand  this day  of .  payment  of 

But  a  less  formal  demand  will  suffice. 


Form  27. 


debt. 


1.  &c.  [State  2}etitioner^ s  case,  e.g.,  inahility  to  2) ay  debts.']  Form  28. 

12.  The  assets  of  the  coy  are  of  considerable  value,  and  if  prudently  p    .  . — ~ ' 

realized  will  be  sufficient  not  only  to  pay  and  satisfy  the  coy's  debts  fully  paid-up 

and  liabilities,  but  to  pay  a  substantial  dividend  to  the  members.  shareholder. 

A  fully  paid-up  shareholder  must  allege  and  show  that  he  has  a  tangible  interest 
in  the  assets:  Rica  Gold  Co., U  G.D.  iZ;  Vron  Colliery  Co.,  20C.D.442;  Diamond  Fuel 
Co.,  13  C.  D.  400.  If  he  relies  on  a  surplus  to  be  obtained  by  proceedings  against 
the  promoters,  the  facts  should  be  fully  stated  in  the  petition.  Paragon  Co.,  Court 
of  Appeal,  19  Nov.  1884. 
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It  is  expedient  also  (thoug-h  not  necessary)  to  show  that  the  petitioner  is  entitled, 
under  s.  40  of  the  Act  of  1867,  to  jjetition  ;  City  and  County  Bank,  10  Ch.  470.  And 
see  supra,  p.  41. 


Form  29.         1  to  4. — ^Incorporation,  office,  capital,  objects. 
Petition  ^'  ^^^  agreement  of  the  21st  of  Dec,  1886,  referred  to  in  tlie  sd 

where  sub-       memorandum  of  association,  provided  for  tlie  sale  by  the  sd  

^      ■  (hnftr  referred  to  as  the  vendor)  to  the  coy  of  a  concession  or  lease 

granted  to  him  by  ,  and  conferring  the  exclusive  right  to  all 

minerals  under  certain  lands  situated  at ,  and  all  the  other  effects 

of  the  vendor  tipon  the  demised  premises  or  used  in  connection  there- 
^vith,  and  under  the  sd  agreement  the  conson  for  the  sale  was  to  be 

5,000/.  in  cash,  and  in  addition paid-up  shares  of  the  coy.     This 

agreement  was  adoj)ted  by  the  directors  of  the  coy  on  behalf  of  the 
coy. 

6.  Shortly  after  its  incorporation  the  directors  of  the  coy  issued  a 
prospectus  inviting  aj)plicons  for  40,000  shares  of  1/.  each  in  the 
capital  of  the  coy.  Such  prospectus  stated,  amongst  other  things,  that 
the  coy  had  been  organized  to  take  over  and  work  the  sd  concession, 
and  represented  that  concession,  and  the  property  and  rights  com- 
prised therein,  to  be  of  great  value.  In  particular,  the  prospectus 
stated  :— (o)  That,  &c.     (i)  That,  &'c. 

7.  The  sd  prospectus  is  alleged  to  have  been  prepared  by  the  vendor, 
and  to  have  been  issued  by  the  directors  on  the  faith  of  representations 
made  by  him  to  the  effect  that  the  statements  in  the  prospectus  were 
true,  and  it  is  also  alleged  that  the  directors  were  induced  to  adopt,  on 
the  coy's  behalf,  the  sd  agreement  of  the  21st  of  Dec,  188G,  by  those 
representations. 

8.  Upwards  of  30,000  shares  were  taken  upon  the  footing  of  the  sd 
prospectus,  and  were  allotted  to  the  applicants  therefor,  and  consider- 
able sums  of  money  have  been  pd  up  by  such  applicants  to  the  coy. 

9.  In  or  about  the  month  of  March,  1887,  the  coy  pd  to  the  vendor  the 
Bum  of  5,000/.,  and  issued  to  him  or  his  nominees  35,000  fully  pd-up 
1/.  shares  pursuant  to  the  sd  agreement  of  the  21st  of  Dec,  1886. 

10.  Afterwards — namely,    in    the    month    of    Jul}^,    1887 — the   coy 

despatched  to  ,   one  D.,   an  experienced  mining  engineer,  with 

directions  to  work  the  ppty  and  mines  thereon. 

11.  The  sd  D.  carefully  inspected  the  ppty  the  subject  of  the  sd 
agreement,  and  ho  ascertained  and  reported  to  the  coy,  and  it  is  the 
fact: — (1)  That,  &c.,  &c  \_facts  entirely  inconsiste^it  with  the  rej)re- 
sentations,  and  ahoioing  that  the  mine  tvas  worthless^.  According^,  the 
sd  D.  was  directed  by  the  coy  to  return  to  England,  and  the  coy  has 
not  attempted  to  work  the  sd  ppty. 

12.  Your  petrs  resply  hold and shares  in  the  capital  of 
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the  coy,  and  they  resply  subscribed  for  those  shai-es  on  the  faith  of  tlie 
statements  contained  in  the  sd  prospectus,  and  large  numbers  of  other 
shareholders  subscribed  for  shares  in  like  manner.  Your  petrs  are 
the  original  allottees  of  the  shares  held  by  them  as  afsd.  The  sum  of 
15s.  -per  share  has  been  pd  up  on  the  sd  shares. 

If  not  original  allottee,  show  that  petitioner  has  held  the  shares  for  six 
inouths.     See  sect.  40  of  Act  of  1867,  sup)-cf,  p.  41. 

13.  The  whole  substratum  of  the  coy  is  gone,  and  it  is  not  possible 
to  carry  out  at  a  profit  the  essential  purpose  for  which  the  coy  was 
formed,  viz.,  the  working  of  the  sd  concession  or  lease. 

14.  The  coy  ought  to  be  wound  up,  and  proceedings  taken  against 
the  vendor  to  set  aside  the  sd  agreement  and  the  sale  to  the  coy,  and 
to  obtain  the  cancellation  of  the  shares  issued  to  the  vendor,  and  a 
return  of  the  cash  pd  to  him.  If  the  coy  be  wound  up  on  this  peton 
there  will  be  a  large  surplus  for  the  shareholders. 

15.  Several  shareholders  have  already  taken  proceedings  to  obtain 
the  removal  of  their  names  from  the  register  of  members  of  the  coy  on 
the  ground  of  misrepresentations  in  the  prospectus,  and  others  are 
likely  to  take  proceedings  at  once,  and,  unless  such  proceedings  can  be 
prevented  or  rendered  ineffective,  there  is  serious  danger  that,  before  a 
winding-up  commences,  a  large  portion  of  the  shareholders  will,  by 
taking  such  proceedings,  obtain  priority  of  payment  over  the  remaining 
shareholders,  who,  nevertheless,  have  at  least  as  much  reason  to  com- 
plain. A  resolution  to  wind  up  the  coy  voluntarily  has  been  passed, 
but  the  meeting  to  confirm  that  resolution  as  a  special  resolution  will 
not  be  held  until  the  27th  instant. 

16.  Questions  of  considerable  difficulty  will  arise  in  the  winding-up 
of  the  coy,  and  the  assistance  of  the  Ct  will  be  required. 

17.  In  the  circumstances  it  is  just  and  equitable  that  the  coy  shoidd 
be  wound  up. 

As  to  cases  of  substratum  gone,  see  supra,  p.  36. 


1.  The   above-named   coy   (hnftr   called  the  coy)   is   a  joint-stock     Form  30. 

coy.     \_State   how    constituted,    e.g.,    incorporated    by   the    Barchester  p    .  .      T 

Tramway    Act,     1885,    or    by    deed   of    settlement,    dated,    &c.,    or  wind  up 

by  registration  under  the  Act  of  Parliament,    8  Vict.   c.   110,   or  by  unregistered 

.  .  n        K  '  o    company. 

Eoyal  Charter,  &c.,  or  by  registration  under  the  Cos  Act,  18 — ,  of  the 

Colou}^  of .] 

2.  The  principal  place  of  business  of  the  coy  is  situate  in  England 

at [or,  in  the  case  of  a  foreign  coy,  the  principal  place  of  business 

of  the  coy  in  England  is  situate  at ]. 

3.  Capital.     4.  Objects.     5.  The  coy  consists  of  more  than  seven 
persons.     6.  Coy  has  carried  on  business  in  England  \_state  how~\. 
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7.  [Siaie  locus  standi  ofpetr,  e.g.,  as  a  credtto)-.'] 

8.  [State  ground  for  icinding-nj),  e.g.,  tJtat  the  coy  is  unable  to  pai/  its 
delts.~\ 

9.  \_If  a  foreign  coy  state  wJiether  any  winding-iq)  abroad.^ 

10.  It  is  just  and  equitable,  &c. 

Sect.  199  of  1862  provides  for  the -winding-up  of  "  any  partnership,  association, 
or  company,  except  railway  companies  incoi-porated  by  Act  of  Parliament,  consist- 
ing of  more  than  seven  members,  and  not  registered  under  this  Act,  and  here- 
inafter included  under  the  term  unregistered  company." 

Por  grounds  for  winding-up  of  unregistered  comj)anies,  see  the  rest  of  sect.  199 
and  supra,  p.  37. 


Form  31. 

Creditor's 
petition  for 
supervision 
order. 


,  showeth  as  follows  : 
Office.      3.    Capital. 


4.    Objects. 

■l.  for  money 
dated  , 


Title,  &c. 

The  bumble  peton  of  B.,  of  - 

I.  Incorporation    of    coy. 
5.  Business  commenced. 

6.  Tbe  coy  is  indebted  to  your  petr  in  tbe  sum  of 

lent  to   tbe  coy  on   tbe   security  of  a  promissory   note 
wbereby  tbe  coy  promised,  &c. 

7.  At  an  extraordinary  general  meeting  of  tbe  coy  duly  convened 

and  beld  at on  tbe day  of ,  an  extraordinary  resolution 

was  passed  as  follows  : 

Tbat  itbasbeen  proved  [ivi7iding-up  resolution'\. 

And  at  tbe  sd  meeting  C,  of ,  was  duly  appointed  liqr  for  tbe 

purposes  of  tbe  sd  winding-up. 

8.  Since  tbe  passing  of  tbe  sd  resolution  your  petr  bas  made  several 
applicons  to  tbe  coy  and  tbe  sd  liqr  for  payment  of  tbe  principal  moneys 
and  interest  secured  by  tbe  sd  promissory  note.  Tbe  sd  liqr  bas 
admitted  tbat  sucb  principal  moneys  and  interest  are  justly  due  from 
tbe  coy  to  your  petr,  but  be  bas  not  pd  tbe  same. 

9.  Tbe  assets  of  tbe  coy  consist  (1)  of  uncalled  capital  to  tbe  extent 
of  G,000^.  or  tbercabouts,  (2)  of  a  freebold  colliery,  and  (3)  of  otber 
items  of  inconsiderable  value. 

10.  No  call  bas  been  made  by  tbe  sd  liqr  upon  tbe  members  of  tbe 
coy,  and  tbe  coy's  colliery  bas  not  been  sold. 

II .  A  j)urcbaser  of  tbe  sd  colliery  could  readily  be  found,  but  your 
petr  is  informed  and  believes  that  tbe  sd  liqr  intends  to  retain  tbe  sd 
colliery  until  a  revival  in  trade  sball  render  it  more  valuable  tban  at 
present.     lie  recently  refused  an  offer  of 1,  for  tbe  sd  colliery. 

12.  Your  petr  has  on  several  occasions  urged  the  sd  liqr  to  provide 
the  funds  to  pay  off  the  coy's  creditors,  either  by  sale  of  the  coy's  ppty 
or  by  calling  up  the  uncalled  capital,  but  without  success. 

13.  The  debts  of  the  coy  amount  to  1,  or  thbts,  and  the  coy  is 

unable  to  pay  the  same, 
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1-^1.  The  majority  of  the  coy's  creditors  desire  that  an  order  should 
be  made  for  continuing  the  voluntary  winding-up  under  the  supervision 
of  the  Ct,  and,  unless  such  an  order  is  made,  the  interests  of  the  coy's 
creditors  will  bo  seriously  prejudiced  by  the  voluntary  winding-up  of 
the  coy. 

Your  pctr  therefore  humbly  prays  : 

1 .  That  an  order  may  be  made  directing  that  the  voluntary  winding- 
up  of  the  coy  bo  continued,  but  subject  to  the  supervision  of 
the  Ct. 
[2.  Or,  in  the  alternative,  that  the  coy  may  be  wound  up  by  the  Cfc 

under  the  provisions  of  the  Cos  Acts,  1862  to  1890.] 
3.  Or  that  such  other  order  may  be  made  in  the  premises  as  shall 

be  just. 
And  your  petr  will  ever  pray,  &c. 

Note. — It  is  intended  to  serve  this  peton  on  the  above-named  coy, 
and  on  0.  the  liqr  thof. 

WrNDING-TJP   UNDEB   THE    SUPERVISION   OF  THE   CoURT. 

Sect.  147  of  1862. — When  a  resolution  has  been  passed  by  a  company  to  wind  up 
Toluntai'ily,  the  Court  may  make  an  order  directing  that  the  voltmtary  winding-up 
should  continue,  but  subject  to  siich  supervision  of  the  Court,  and  -with  such  liberty 
for  creditors,  contributories,  or  others,  to  apply  to  the  Coiirt,  and  generally  upon 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just. 

As  to  the  meaning,  now,  of  "the  Coiu-t,"  see  Chap.  I. 

The  power  to  make  a  supervision  order  is  given  by  sect.  147  of  1862,  supra. 
Sect.  82  of  1862  applies,  and  accordingly  the  order  may  be  made  on  the  petition  of 
the  company,  a  creditor,  or  a  contributory.  Fen-y-  Tan  Co.,  6  G.  D.  477.  The 
liquidator  can,  under  sects.  133  and  95,  present  a  petition  in  the  company's  name. 
Hooker's  CreamMilk  Co.,  M.  E.,  23  S.  J.  231 ;  and  Walmsley  Le  Tavcrnier,  Pearson,  J., 
10th  May,  1884.  Where  a  supervision  order  is  desired,  it  will  often  be  found  best 
to  apply  alternatively  for  a  supervision  or  compulsory  order  as  in  the  above  form, 
or  reversing  the  order  of  the  first  two  prayers.  One  object  of  presenting  a  petition 
in  this  form  is  that  the  expense  and  delay  of  inserting  a  second  or  amended  adver- 
tisement of  the  petition  may  be  avoided.  See  2}ost,  Chap.  IV.  Sect.  149  provides 
that  the  wishes  of  the  creditors  and  contributories  are  to  be  regarded.  An  order 
will  readily  be  made  where  the  liquidator  desires  it  for  the  protection  of  the  assets 
{Zoedone  Co.,  53  L.  J.  Ch.  312) ;  or  where  the  sanction  of  the  Court  to  a  sale  under 
sect.  161  is  required  [Neiv  Flagstaff  Co.,  W.  N.  (1889)  123  ;  and  see  Part  I.,  p.  92); 
or  where  it  is  considered  just  that  the  creditors  should  have  access  to  the  Court,  and 
thus  obtain  some  control  over  the  liquidators  ;  or  where  it  appears  that  the  voluntary 
winding-up  has  been  unduly  delayed  :  or  where  the  results  of  the  winding-up  are 
unsatisfactory,  and  it  is  considered  that  creditors  ought  to  have  an  opportunity 
for  investigation.  Where  the  petitioner  for  a  compulsory  order  only  asks  for  a 
supervision  order,  the  Court  cannot  make  a  compulsory  order.  Fer  North,  J., 
Chepstoiv  Bobbin  Mills  Co.,  36  C.  D.  563. 

Asking  for  a  supervision  order  is  not  a  "  withdi-awal"  of  a  petition  within  the 
Rules  of  March,  1893,  in  Appendix. 

A  great  many  supervision  orders  are  made  every  year,  but  the  majority  are  made 
on  petitions  for  compulsory  orders.     Thus,  where  a  company  gets  into  difficulties, 
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the  directors  very  commonly  present  a  petition  in  the  company's  name,  or  get  a 
friendly  creditor  to  present  a  petition,  for  a  compulsory  order,  and  at  the  same  time 
convene  a  meeting  to  pass  an  extraordinary  or  special  resolution  to  wind  up.  Upon 
the  presentation  of  the  petition,  actions  and  proceedings  can  be  restrained  or  stayed 
Tinder  sect.  85  of  1862,  and  a  provisional  liquidator  appointed.  If  the  winding-up 
resolution  is  passed,  before  the  hearing  of  the  petition,  evidence  of  the  fact  is  adduced, 
and  the  Court  is  asked  to  make  a  supervision  order.  If  the  resolution  has  not  been 
passed  before  the  hearing,  the  Court  is  sometimes  asked  to  allow  the  petition  to 
stand  over  for  a  week  or  so,  in  order  that  the  resolution  may  be  passed. 

In  United  Bacon  Co.,  "W.  N.  (1890)  74,  North,  J.,  in  making  a  supervision  order 
on  a  petition  for  a  compulsory  order,  reqiiired  the  jjetition  to  be  amended  by  stating 
the  voluntary  winding-up,  and  this  dex^arture  from  the  usual  practice  has  since 
been  followed. 

Again,  where  a  petition  for  a  compulsory  order  is  presented  by  a  creditor,  it  is 
not  uncommon  forthwith  to  pass  resolutions  to  wind  up  voluntarily ;  and  then  at 
the  hearing,  with  the  support  if  possible  of  some  other  creditors,  to  resist  a  com- 
pulsory order,  but  to  offer  to  submit  to  a  supervision  order.  Although,  as  between 
the  company  and  an  unpaid  creditor,  he  is  entitled  to  a  compulsory  order,  yet,  as 
between  such  creditor  and  the  company's  other  creditors,  the  wishes  of  the  majority 
will  be  consulted  by  the  Court,  and  accordingly  if  they  wish  for  a  supervision  order, 
the  Court  will  make  one.      West  Hartlepool  IroincorJcs  Co.,  10  Ch.  618. 

So,  too,  where  a  voluntary  winding-up  has  commenced,  and  a  petition  for  a  com- 
pulsory order  is  presented  by  a  creditor  or  contributory,  who  would  seem  likely  to 
get  an  order,  it  is  sometimes  arranged,  by  way  of  compromise,  at  or  before  the 
hearing,  that  a  supervision  order  shall  be  made. 

Moreover,  when  there  is  a  petition  for  a  compulsory  order,  and  a  subsequent 
resolution  to  wind  up  voluntarily,  and  the  Court  is  prepared  to  make  a  supervision 
order,  the  creditor  is  not  entitled  to  claim  a  compulsory  order  merely  because  it  will 
carry  back  the  winding-up  ;  he  must  show  that  he  will  be  prejudiced.  New  York 
Exchange,  39  C.  D.  415  ;  60  L.  T.  66  ;  Electrical  Engineering  Co.,  64  L.  T.  658. 

See  further,  as  to  winding-up  under  supervision,  Section  III. 


Form  32. 

Petition  to 
Lancaster 
Palatine 
Court. 


In  tlie  Chancery  of  tlie  County  Palatine  of  Lancaster. 
[Manchester]  District. 

In  the  matter  of  the  Companies  Acts,  1862  to  1890, 

and 

In  the  matter  of  the  Chancery  of  Lancaster  Acts,  1850  to  1890, 

and 

In  the  matter  of  the Company,  Limited. 

To  the  Eight  Honorable  the  Chancellor  of  the  Duchy  and  County 
Palatine  of  Lancaster. 

The  humble  peton  of of . 

\_IIerc  set  out  the,  facts  as  in  a  pcton  to  the  High  Courtr^ 
Your  petr  therefore  humbly  prays  : 
1.-  That  [asinPorm  18]. 

2.  Or  that  such  other  order  may  be  made  in  the  premises  as  to  your 
honor  shall  seem  moot. 

And  your  petr  will  ever  pray,  &c. 
Note. — [As  in  Form  18.] 
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Prior  to  the  Act  of  1890,  the  jurisdiction  of  the  Court  was  roguhitcd  hy  13  &  14 
Vict.  c.  43,  and  17  &  18  Vict.  c.  82,  and  the  Chancery  of  Lancaster  Act,  1890,  and 
winding-up  orders  were  frequently  made  in  the  case  of  companies  having  their 
registered  offices  within  the  jurisdiction.  As  to  enforcing  orders  of  the  Palatine 
Court,  see  the  above-mentioned  Acts.  Longdendalc  Cotton  Co.,  8  C.  D.  150;  Dan. 
Forms,  p.  772  ;  Snow  &  Winstanley's  Chancery  Practice,  Lancaster.  As  to  appeals, 
see  Manchester  Economic,  24  C.  Div.  488.  Under  sect.  1  of  1890,  the  Court  obtains 
special  jurisdiction,  which  is  enlarged  by  the  Industrial  and  Provident  Societies 
Act,  1893,  s.  68,  and  the  Building  Societies  Act,  1894,  s.  8.  As  to  the  title  of  the 
petition  in  the  case  of  these  societies,  see  Forms  1  and  5. 

In  the  Cliancery  of  tlie  County  Palatine  of  Durham.  Form  33. 


Durham 
Palatine 


In  the  matter  of  the  Companies  Acts,  1862  to  1890  Petition  to 

and 
In  the  matter  of  the Company,  Limited.  Court 

To  the  Eight  Honorable  the  Chancellor  of  the  County  Palatine  of 

Durham  and  Sadberge. 
[^For  the  rest,  see  lastfoi-m.~\ 

As  to  Durham  Palatine  Court,  see  52  &  53  Vict.  c.  47,  and  rules  made  pursuant 
thereto,  the  Act  of  1890,  ss.  1,  8  (9),  26  (5),  32  (2)  and  (3),  the  Industrial  and  Pro- 
vident Societies  Act,  1893,  s.  58,  and  the  Building  Societies  Act,  1894,  s.  8.  As  to 
the  title  of  the  petition  in  the  case  of  these  societies,  see  Form  1 . 

In  the  County  Court  of  Cornwall,  holden  at  Truro.  Form  34. 

(Stannaries  Jurisdiction.)  _,  ,.,. 

^  '  Petition  to 

In  the  matter  of  the  Companies  Acts,  1862  to  1890,  County 

,  Court 

'^^^  (Stannaries 

In  the  matter  of  the Company,  Limited,  case). 

and 

To  the  County  Court  of  Cornwall,  holden  at  Truro. 

The  humhle  peton  [«s  informs  above~\. 

As  from  Jan.   1,   1897,   the  Court  of  the  Vice-Warden  of  the  Stannaries  has  Abolition  of 
ceased  to  exist,  except  as  regards  pending  proceedings,  and  its  jurisdiction  and  Stannaries 
powers  are  vested  in  such  of  the  County  Courts  as  the  Lord  Chancellor  by  order  Court, 
directs,  to  "be  exercised  subject  to  and  in  accordance  with  Rules  of  Court  for 
regulating  the  procedure  in  County  Courts."     Stannaries  Court  (Abolition)  Act, 
1896,  59  &  60  Vict.  c.  44  ;  Order  of  L.  C,  16th  Dec,  1896.     As  to  the  practice,  see 
County  Court  (Stannaries  Jurisdiction)  Rules,  1897,  r.  10  of  which  prescribes  the 
form  of  title. 

In  the  County  Court  of holden  at  .  Form  '?'> 

\_Title  as  in  Form  4.]  

To  the  County  Court  of holden  at .  Count^  *° 

The  humble  peton  [«s  informs  ahove^.  Court 

(other  cases). 

Under  the  Act  of  1862,  the  County  Court  had  no  jurisdiction  to  wind  up.     Under 
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Building  and 

industrial 

societies. 


sects.  41 — 46  of  1867  (repealed  by  the  Act  of  1890),  power  was  given  to  transfer  a 
winding-up  to  a  County  Court. 

As  to  the  original  winding-iip  jurisdiction  given  to  the  County  Court  ty  sect.  1 
of  1890,  in  cases  of  companies  in  general  with  a  capital  not  exceeding  10,000;.,  see 
supra,  Chap.  I. 

The  County  Court  has  no  longer  exclusive  jurisdiction  to  wind  up  industrial  and 
provident  societies  and  building  societies.  Whether  the  County  Court  or  some 
other  Court  has  jurisdiction  depends  on  the  situation  of  the  registered  office  and  the 
amount  of  paid-up  capital.  See  Industrial  and  Provident  Societies  Act,  1893,  s.  58, 
and  Building  Societies  Act,  1894,  s.  8.  As  to  the  title  of  the  petition  in  these  cases, 
see  Form  4,  p.  21. 

As  to  the  jurisdiction  with  reference  to  companies  formerly  within  the  jurisdiction 
of  the  Stannaries  Court,  see  the  last  Form  and  notes  thereto. 
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CHAPTER  IV. 


ADVERTISEMENT  AND  SERVICE  OF  PETITION. 


Advertisement. 

In  the  High.  Court  of  Justice.      No.  ,   of   189—.      Companies     Form  36. 


(Winding-up).     Mr.  Justice  Vaughan  Williams.  Advertise- 

In  the  matter  of  the  Cos.  Acts,  1862  to  1890,  and  lu  the  matter  of  petition  (for 

the  [^inseri  name  of  coul.  winding-up 

or  supervision 

Notice  is  hereby  given  that  a  petn  for  the  winding  up  of  the  above-  ^  .  ^'     ~ 

named  coy  by  [z/"  the  ivmding-up  is  to  be  subject  to  supervision,  insert  April,  1892. 

instead  of  "  by"  the  ivords  "  subject  to  the  supervision  of  "J  the  High 

Ct  of  Justice  {or  the  County  Ct  of ,  holdeu  at — ,)  [or,  as  the  case 

may  5e],  was,  on  the  day  of  ,  189 — ,  presented  to  the  sd  Ct 

by  the  sd  coy  [or,  as  the  case  may  be~\. 

And  that  the  sd  petn  is  directed  to  be  heard  before  the  Ct  sitting  at 

,  on  the  day  of ,  189 — ,  and  any  creditor  or  contributory 

of  the  sd  coy  desu-ous  to  support  or  oppose  the  making  of  an  order  on 

the  sd  petn  may  appear  at  the  time  of  hearing  by  himself  or  [m  the 

County  Ct  add,  "  his  solicitor  or"]  his  counsel  for  that  purpose  ;  and 

a  copy  of  the  petn  will  be  furnished  to  any  creditor  or  contributory  of 

the  sd  coy  requiring  the  same  by  the  undersigned,  on  payment  of  the 

regulated  charge  for  the  same. 

(Signed)        [to  be  signed  by  the  solicitor  to  the  petr 

or  by  the  petr  if  he  has  no  solicitor. ~\ 

[Name.'] 

[Address.'] 

Note. — Any  person  who  intends  to  appear  on  the  hearing  of  the  sd 
petn  must  serve  on  or  send  by  post  to  the  above-named,  notice  in 
writing  of  his  intention  so  to  do.  The  notice  must  state  the  name  and 
address  of  the  person,  or,  if  a  firm,  the  name  and  address  of  the  firm, 
and  must  be  signed  by  the  person  or  firm,  or  his  or  their  solicitor 
(if  any),  and  must  be  served,  or  if  posted,  must  be  sent  by  post  in 
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Necessity  foi- 
footnote  as  to 
appearing. 


What 
newspapers. 


ErrofH  in 
advert  iao- 
ment. 


sufficient  time  to  reach  the  above-named  not  later  than  six  o'clock  in  the 
afternoon  of  the  ■ of ,  189 — . 

It  is  -usual  to  preface  the  advertisement  with  the  reference  to  the  record  and 
names  of  the  Court  and  Judge  as  ahove,  although  Form  3  of  April,  1892,  does  not 
requii-e  it. 

As  to  stating  date  of  presentation,  and  names  and  addresses  of  petitioner  and 
solicitors,  see  E..  34  of  1890,  infra. 

The  solicitors'  firm  and  description  maybe  given,  e.g.,  thus: — "A.  B.  &  Co., 
1,  Mincing  Lane,  London,  E.C.,  Solicitors  for  the  Petitioner." 

E.  19  of  April,  1892. — Every  advertisement  of  a  petition  shall  contain  a  note  at 
the  foot  thereof  stating  that  any  person  who  intends  to  appear  on  the  hearing  of 
the  petition,  either  to  oppose  or  support,  must  send  notice  of  his  intention  to  the 
petitioner  within  the  time  and  in  the  manner  prescribed  by  the  next  succeeding 
rule ;  and  an  advertisement  of  a  petition  for  the  winding-up  of  a  company  by  the 
Court  which  does  not  contain  such  a  note  shall  be  deemed  iiTegular. 

This  rule  applies  to  all  the  Courts  having  winding-up  jurisdiction  under  the  Act 
of  1890. 

The  foot-note  is  essential,  and  its  omission  will  necessitate  re-advertisement. 
mUc  India  Rubber  Co.,  W.  N.  (1897)  20. 

R.  34  of  1890. — Every  petition  shall  be  advertised  seven  clear  days  before  the 
hearing,  as  follows : 

(1.)  In  the  case  of  a  company  whose  registered  office,  or  if  there  shall  be  no  such 
office,  then  whose  principal  or  last-known  principal  place  of  business  is  or 
was  situate  within  ten  miles  of  the  principal  entrance  of  the  Royal  Courts 
of  Justice,  once  in  the  London  Gazette,  and  once  at  least  in  one  London 
daily  morning  newspaper,  or  in  such  other  newspaper  as  the  Court  directs. 

(2.)  In  the  case  of  any  other  company,  once  in  the  London  Gazette,  and  once  at 
least  in  one  local  newspaper  circulating  in  the  district  where  such  regis- 
tered office  or  principal  or  last-known  place  of  business,  as  the  case  may  be, 
of  such  company  is  or  was  situate. 

There  must  be  seven  clear  days :  if  the  petition  is  advertised  on  a  Friday  for 
healing  on  the  following  Friday,  it  is  irregular.     City  and  County  Bank,  10  Ch.  471. 

The  advertisement  shall  state  the  day  on  which  the  petition  was  presented,  and  the 
name  and  address  of  the  petitioner,  and  of  his  solicitor  and  London  agent  (if  any). 

The  Court  has  power  to  abridge  the  time  (R.  176  of  1890),  and  occasionally  does 
so.  [Land  and  Sea  Telegraph,  18  W.  R.  1150  ;  Maclean  ij  Co.,  W.  N.  (1881)  8.)  And 
it  may  dispense  with  the  advertisement  in  the  local  paper.  JS^eiv  British  Iron  Co., 
3G  S.  J.  GIO. 

For  insertion  in  the  Gazette  the  advertisement  must  be  signed  by  the  solicitor  for  the 
petitioner  and  witnessed,  and  the  petition  with  the  fiat  of  the  Covu't  must  be  produced. 

In  the  absence  of  special  circumstances  petitions  rank  in  the  order  in  which  they 
are  presented.  Building  Societies  Trust,  44  C.  D.  140.  As  to  the  judge's  discre- 
tion, sec  li.  N.  Cunningham  ij-  Co.,  53  L.  J.  Ch.  246. 

Where  the  petition  is  to  be  heard  in  vacation  the  advertisement  will  state  "  that 
the  said  petition  is  directed  to  be  heard  before  the  vacation  judge,  the  Honourable 
,"  &c. 

The  utmost  care  should  be  taken  that  the  advertisement  is  correctly  expressed 
and  duly  advertised. 

Any  error  in  the  title,  name,  day,  or  place  for  licaring,  may  render  the  adver- 
tisement useless.  City  and  County  Jlank,  10  Ch.  477  ;  Marezzo  Marble  Co.,  W.  N. 
(1874)  0  ;  43  L.  J.  Ch.  544  ;  Manure  Co.,  W.  N.  (1876)  234  ;  Army  and  Navy  Hotel 
Co.,  31  C.  D.  644 ;  Newcastle  Co.,  W.  N.  (1888)  246 ;  W.  N.  (1889)  1.    But  a  formal 
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defect,  where  no  one  is  misled,  will  not  invalidate  the  petition.  BroacVs  Patent  Co., 
W.  N.  (1892)  15. 

The  seven  daj's  may  be  counted  in  vacation.  London  India  Itithkr,  14  AV.  R. 
594.  The  insertion  of  the  advertisement  on  the  day  the  petition  is  presented  is  not 
irregular.     Cork  and  Your/hal  Co.,  14  L.  T.  750 ;  W.  N.  (186G)  279. 

The  Court  will  restrain  the  issuing  of  the  advertisements  when  the  petition  is  an 
abuse  of  process.     Ec  A  Company,  (1891)  2  Ch.  349. 

{Full  title.)  Form  37. 

Notice  is  hereby  given  that  the  above  peton  for  the  winding-up  of  ^       T~T 

the  above-named  coy  by  the  High  Ct  of  Justice  directed  to  be  heard  vertisement 

on  2nd  of  March,  1896,  was  adjourned  by  the  Ct,  and  will  be  heard  on  ^l^^*'  ^^P^'^" 
'  -^  d  ^  Vision  order 

Monday,  16th  of  March,  1896,  before  the  Ct  sitting  at  the  Eoyal  Cts  of  asked  for  on 
Justice,  Strand,  London,  when,  in  consequence  of  the  shareholders  of  ""^.^mg-up 
the  coy  having  at  an  extraordinary  general  meeting  held  on  29th  Feb. 
1896,  resolved  that  the  coy  be  wound  up  voluntarily,  and  that  A., 

of ,  and  B.,  of ,  be  appointed  liqrs  of  the  coy,  the  Ct  will  be 

asked  by  the  petr  to  make  an  order  for  the  compulsory  winding-up  of 
the  coy,  or  in  the  alternative  for  an  order  continuing  the  voluntary 
winding-up  of  the  coy  under  the  supervision  of  the  Ct  instead  of 
making  an  order  for  the  winding-up  of  the  coy  by  the  Ct ;  and  any 
creditor  or  contributory  of  the  coy  desirous  to  support  or  oppose  the 
making  of  an  order  on  the  sd  peton,  either  for  continuing  the 
winding-up  of  the  coy  under  the  supervision  of  the  Ct,  or  for  the 
winding-up  by  the  Ct,  may  appear  at  the  time  of  hearing  by  himself  or 
his  counsel  for  that  purpose. 

&  Co.,  London,  E.C.,  solors  for  the  petr. 

Note. — Any  person  who  intends  to  appear  on  the  hearing  of  the  sd 
petons  on  the  16th  March,  1896,  must,  &c.,  as  in  Form  36.  See  New 
Oriental  Bunk,  (1892)  3  Ch.  563. 

Where  a  petition  for  a  compulsory  order  is  presented,  but  at  the  hearing  the  Re-advertise- 
petitioner  asks  for  a  supervision  order  (there  being  at  that  time  a  voluntary  nient. 
winding-up  in  progress),  the  Coiu-t  has  jurisdiction  to  make  a  supervision  order 
without  amendment  or  further  advertisement,  and  until  the  above  case  the  Court 
very  rarely,  if  ever,  requii-ed  any  further  advertisement.  As  a  rule  in  such  cases 
there  must  now  be  a  further  advertisement  [New  Morgan  Co.,  "W.  N.  (1893)  79), 
unless  the  petition  prays  for  a  compulsory  order  or  in  the  alternative  for  a  super- 
vision order,  and  the  original  advertisement  states  this.  And  recently  the  Court 
has  sometimes  dispensed  with  further  advertisement,  e.g.,  where  the  majority  of 
the  creditors  are  represented  at  the  hearing  of  the  petition.  So  where  a  petition 
for  a  supervision  order  is  amended  so  as  to  ask  for  a  compulsory  order,  there  should 
be  a  fresh  advertisement.  National  Tfliolemcal  Co.,  (1891)  2  Ch.  151.  The  fresh 
advei-tisement  should  be  in  the  same  papers  as  the  original  advertisement.  Dombctj 
and  Son,  W.  N.  (1895)  146. 

Service  of  Petition. 

E.  35  of  1890. — Every  petition  shall,  unless  presented  by  the  company,  be  served 
at  the  registered  office,  if  any,  of  the  company,  and  if  there  is  no  registered  office, 
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then  at  the  principal  or  last-known  principal  place  of  business  of  the  company,  if 
any  such  can  be  found,  upon  any  member,  officer,  or  servant  of  the  company  there, 
or  in  case  no  such  member,  officer,  or  servant  can  be  found  there,  then  by  being  left 
at  such  registered  office  {supra,  pp.  6,  7)  or  principal  place  of  business,  or  by  being 
served  on  such  member  or  members  of  the  company  as  the  Coui-t  may  direct ;  and 
every  petition  for  the  winding-up  of  a  company,  subject  to  the  supervision  of  the 
Court,  shaU  also  be  served  upon  the  liquidator  (if  any)  appointed  for  the  purpose  of 
winding  up  the  affairs  of  the  company. 
As  to  "registered  office,"  see  sect.  32,  sub-sect.  3,  of  1890,  supra,  p.  7. 


Form  38. 

Affidavit  of 
service  of 
petition  on 
members, 
officers,  or 
servants. 
Form  14  of 
1890. 


I, 


of 


(Tiile.) 
In  the  matter  of  a  peton  dated 
— ,  make  oath  and  say : — 


1.  [/?i  the  case  of  service  of  peton  on  a  member,  officer,  or  servant  at 
the  registered  office,  or  if  no  registered  office  at  the  principal  or  last-hioivn 
pirincipal  place  ofhusiness  of  the  coy^ 

That  I  did  on  day,  the day  of ,  189 — ,  serve  \jiame 

and  description^,  a  member  {or  officer)  (or  servant)  of  the  sd  coy  with 
a  copy  of  the  above-mentioned  peton,  duly  sealed  with  the  seal  of  the 

Ct,  by  dehvering  the  same  personally  to  the  sd at  \office  or  place 

ofhusiness  as  afsd\  before  the  hour  of in  the noon. 

2.  \In  the  case  of  no  member,  officer,  or  servant  of  the  cog  being  found 
at  the  registered  offices  or  place  of  business.~\ 

That  I  did  on day,  the day  of ,  189 — ,  having  failed 

to  find  any  member,  officer,  or  servant  of  the  above-named  coy  at  [^here 
state  registered  office  or  place  of  business^,  leave  there  a  copy  of  the 
above-mentioned  peton,  duly  sealed  with  the  seal  of  the  Ct,  before  the 

hour  of in  the noon  \^add  icith  ivliom  such  sealed  copy  teas  left,  or 

where,  e.  g.,  affixed  to  door  of  offices,  or  placed  in  letter  box  or  otherivise.^ 

3.  \_In  the  case  of  directions  by  the  Ct  as  to  the  member  or  members  of 
the  coy  to  be  served.~\ 

That  I  did  on day,  the day  of ,  189 — ,  serve  [_name  or 

names  and  description^  with  a  copy  of  the  above-mentioned  peton, 
duly  sealed  with  the  seal  of  the  Ct,  by  delivering  the  same  personally 
to  the  said ,  at  \^place'],  before  the  hour  of in  the noon. 

[4.  A  sealed  copy  of  the  sd  peton  is  hereunto  annexed.~\ 

Sworn  at,  «&c. 

Tlio  "sealed  copy"  of  the  petition  is  the  one  served,  and  cannot  be  annexed. 
Substitute,  therefore,  for  the  words  in  italics  in  par.  4  the  words,  "The  said 
original  petition  is  now  produced  and  shown  to  me  marked  A." 

Other  examples  :  "by  affixing  the  same  to  the  outer  door  of  the  said  office,  or  by 
pushing  the  same  iindcr  the  door  of  the  said  office,  o?'by  placing  the  same  in  the  letter 
box  of  B.,  the  secretary  and  auditor  of  the  said  company  at aforesaid." 

If  under  R.  LO  of  Ap.  1892  [supra,  p.  44),  the  time  for  hearing  the  petition  has  been 
alUTcd,  tlio  affidavit  must  show  that  the  sealed  coiiy  had  on  it  true  copies  of  the 
indorHcmentH  fixing  the  time  for  hearing.  (Sec  W.  Buckridge,  Limited  (00130  of 
1«92),  30  S.  J.  830  ;  and  F<jrni  4S.  infra.) 
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Form  39. 


{Title.) 


In  the  matter  of  a  petuii,  dated ,  for  winding-up  the  above  coy  Affidavit  of 

under  the  supervision  of  the  Ct.  petition  on 

I, ,  of ,  make  oath  and  say  : —  liquidator 

That  I  did,  on day,  the day  of ,  189 — ,  servo  [jiiame  or^grf^^"^  ^ 

and  descn'p(io>i,']  the  liqr  of  the  above-named  coy  with  a  copy  of  the  Form  15  of 
above-mentioned  peton,    duly    sealed  with  the    seal   of   the    Ct,    by 

delivering  the  same  personally  to  the  said at  [^place^,  before  the 

hour  of in  the noon. 

A  sealed  copy  of  the  sd  peton  is  hereunto  annexed. 

Sworn  at,  &c. 

See  note  to  Form  38  as  to  altering  the  words  in  italics. 

If  it  becomes  necessary  to  apply  to  the  Court  for  an  order  as  to  service,  the  appli- 
cation should  be  made  by  summons  ex  parte,  supported  by  an  affidavit  as  to  the 
facts.  Under  the  old  practice  the  application  was  usually  by  motion  ex  parte. 
Fortune  Co.,  10  Eq.  390;  Manchester  Co.,  9  Eq.  644;  Vron  State  Co.,  W.  N. 
(1878),  70. 

W^here  a  special  order  as  to  service  has  been  made,  the  form  of  affidavit  must  bo 
varied  accordingly.     (See  Form  48.) 


The  following  is  an  example  of  an  ex  parte  summons  for  a  special  order  for 
service : — 


{Title.)  Form  40. 


Let  all  parties  concerned  attend,  &c.,  on  the  hearing  of  an  applieon  Ex  parte 
on  the  part  of  the  petrs  (The Corporation,  Limtd),  that  service  of  summons  for 

11-  11  p  Ti  r       1  1  •         special  order 

the  peton  presented  herein  on  the  oth  day  oi  Marcli,  1892,  by  sending  for  service. 
a  copy  of  the  sd  peton,  together  with  a  copy  of  the  order  to  be  made 
hereon,  through  the  post,  prepaid,  in  an  envelope  addressed  to  the 

above-named ,  Limtd,  at  [address  of  recjd  oJfice~\,  and  by  sending 

another  copy  of  the  sd  peton  and  order  in  a  similar  manner  addressed 

to   the  sd  ,   Limtd,   to   the   care  of   Z.,    the   secretary  thof,   at 

No.  — ,  Street,  in  the  City  of  London,  may  be  deemed  good 

service  of  the  sd  peton  upon  the  sd ,  Limtd. 


In  the  matter  of  the  Companies  Acts,  1862  to  1890,  Form  41. 

_  Affidavit  in 

In  the  matter  of  Geo.  N.  &  Co.,  Limtd.  support  of 

I,  A.  B.  of,  &c.,  clerk  to  Messrs.  P.  &  Co.  of  the  same  place,  sobs  J^tituted''' 

for  the  petr  in  this  matter,  make  oath,  (fcc.  service. 

1.  A  peton  to  wind  up  the  above-named  coy  was  presented  to  this  Ct 

on  the  24th  day  of  Oct.,  1892.     Such  peton  is  now  produced  and  shown 

to  me  and  marked,  tS:c. 

p.  -  w 
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2.  On  Wed.  the,  &c.,  I  attended  at tlio  regd  office  of  the  sd  coy, 

No. , Street,  in  the  City  of  London,  for  the  purpose  of  serving 

such  peton,  but  found  the  sd  office  had  been  pulled  down,  and  after 
extensive  inquiry  I  have  been  unable  to  find  any  office  or  place  of 
business  of  the  sd  coy. 

3.  On  Friday  the,  &e.,  I  attended  at  the  office  of  the  Eegr  of  Joint 
Stock  Cos  at  Somerset  House,  and  searched  the  file  of  the  above-named 
coy,  and  found  from  the  last  annual  return  of  members  that  G.  N.  of  &c., 
"was  on  the of the  reg-d  holder  of  shares  in  the  above- 


is  now  or  was  until  recently  secretary  to 


named  coy,  and of  ■ 

the  sd  coy. 

The  affidavit  shoiild  sliow  that  an  attempt  has  heen  made  to  serve  the  petition  in 
the  ordinary  "way,  and  state  the  facts  which  show  that  ordinary  service  is  impossible 
or  difficult.  The  affidavit  should  also  point  out  some  person  connected  with  the 
company  upon  whom  service  may  be  made,  with  the  probable  result  that  the  com- 
pany's officers  will  obtain  knowledge  that  a  winding'-up  petition  has  been  presented. 
But  if  this  is  not  practicable,  an  order  as  in  Form  46  may  be  asked  for. 


Form  42. 

Order  for 
service  (office 
closed). 


"Dj)on  the  applicon  of  &c.,  the  petr  named  in  the  peton  in  this  matter 
preferred  unto  this  Ct  on  the  19th  of  Oct.,  1892,  and  upon  hearing 
counsel  for  the  applicant,  and  upon  reading  the  sd  peton  and  the  two 
several  affts  of  &c.  It  is  ordered  that  service  of  the  sd  peton  having 
the  order  of  the  Ct  thereon,  that  all  parties  should  attend  the  Ct  on  the 
sd  peton  on  the  9th  day  of  Nov.,  1892,  by  leaving  a  copy  (duly  sealed 
with  the  seal  of  the  Ct)  of  the  sd  peton,  together  with  a  copy  of 

this  order,  at &:g.,  the  regd  office  of  the  above-named  syndicate, 

and  by  delivering  a  sealed  copy  of  the  sd  peton  together  with  a  copy 

of  this  order  to  Baron at  &c.,  in  the  City  of  London,  or  to  his 

secretary,  at  that  address,  be  deemed  good  service  of  the  sd  peton  on 
the  sd  coy.      The  Jones  Syndicate^  Limtd.     2  Nov.,  1892,     Eegr, 


Form  43. 

Special  order. 
Office  closed. 


The  following  are  some  examples  of  special  orders  as  to  service  : — 

Upon  motion,  &c.,  for  H.,  who  alleged  that  the  sd  H.  on  23rd  May, 
1878,  preferred  his  peton  in  these  matters  to  this  Ct  for  the  winding- 
up  the  above-named  co}',  and  that  the  registered  office  of  the  sd  coy 
was  closed,  as  by  a  joint  afft  of  B.  and  P.,  filed,  &c.,  a2:)pears,  and 
upon  reading  the  sd  afft,  &c.  Order  that  service  of  a  copy  of  the  sd 
peton,  having  this  Ct's  order  thereon  that  all  parties  concerned  should 
attend  this  Ct  on  the  sd  peton  on  7th  June,  1878,  together  with  a  copy 
of  this  order  on  S.  and  B.,  two  of  the  directors  of  the  sd  coy,  be  deemed 
good  service  of  the  sd  peton  on  the  sd  coy.  Star  RolUmj  Mills  Co., 
Mulins,  V,-C.,  30th  May,  1878,     917  B, 

Tlio  above  is  the  form  in  which  the  order  is  very  commonly  made,  but  according 
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to  the  form  given  in  Seton,  p.  1624,  it  should  run: — "That  service  of  the  said 
petition  having,  &c.,  by  delivering  a  copy  thereof,  together  with  a  copy  of  this 

order  to at ,  be  deemed,  &c.,"  and  this  seems  to  be  the  form  more  recently 

adopted. 

Upon  tlie  applicon  of  A.  B.,  the  petr  named  in  tlio  poton  presented     Form  44. 
unto  this  Ct  in  the  above  matter  on  the  5th  of  Marcli,  1892,  by  sum-    7    77 
mons  dated  this  day,  and  upon  liearing  the  solors  for  the  applicant  and  Special  order 
reading-  the  sd  peton,  an  affdt  of,  &c.,  It  is  ordered  that  service  of  the  f'^L*^.^^"^!'^^  ^v 
sd  peton,*  by  sending  a  copy  thof,  together  with  a  copy  of  this  order, 
through  the  post  prepaid,  in  an  envelope  addressed  to  the  above- 
named  coy  at  No.  — , ,   in  the  City  of  London,   and  by 

sending  another  copj  of  the  sd  peton  and  order  through  the  post 
prepaid,  in  an  envelope  addressed  to  the  sd  coy,  to  the  care  of  J.  [_the 

secretary^,  at  No.  — , Street,  in  the  City  of  London,  be  deemed 

good  service  of  the  sd  peton  upon  the  sd  coy.  Louis  S.  Cohen^  Ld.. 
1892,  L.  088,  Kekewich,  J.,  7th  March,  1892.     B.  218. 

*  This  Form  is  defective  in  not  referring  to  the  indorsement.     See  note  to  last 
Form. 

Upon  motion,  &c.,  and  it  appearing  that  the  registered  office  of  coy,      Form  45. 
which  was  situate  at,  &c.,  has  been  pulled  down,  Order  that  service  7    IT 
of  the  sd  j)eton  on  the  sd  coy  by  serving  a  copy  of  the  same  together  Office 

with  a  copy  of  this  order  on  B.,  the  secretary  of  the  sd  coy  at ,  <iemohshed. 

and  on  one  of  the  firm  of  Messrs.  M.  &  M.  of  the  same  place,  the  solors 
of  the  sd  coy,  be  deemed  good  service  of  the  sd  peton.     Vron  Slate  Co.^ 
M.E.,  27th  Feb.,  1878,  B.  341  ;  W.  N.  (1878),  70. 
.    See  note  to  last  Form. 

Upon  motion,  &c.,  Order  that  service  of  the  sd  petn  be  effected  by  Form  46. 
leaving  a  copy  thof  at  the  last  registered  office  of  coy,  and  if  such  office 
be  closed,  then  by  advertising  the  same  in  the  London  Gazette  and  two 
London  daily  morning  newspapers  [as  provided  by  the  General  Order 
of  11th  Nov.,  1862,  made  in  pursuance  of  the  Cos  Act,  1862],  be 
deemed  good  service  of  the  sd  peton  on  the  sd  coy.  Investors'  Trust 
Co.,  Lopes,  J.,  for  M.  E.,  16th  Aug.,  1877.     A.  1735. 

Upon  motion,  <S:c.,  Order  that  service  of  the  peton  on  3rd  Dec,  1880,      Form  47. 
preferred  unto  this  Ct  by  the  sd  E.,  having  the  order  of  the  Ct  thereon  Another 
that  all  parties  should  attend  this  Ct  on  the  sd  peton  on  15th  Dec, 
1883,  by  delivering  a  copy  thof  together  with  a  copy  of  this  order  to  L., 

one  of  the  directors  of  the  coy,  and  also  to  Messrs. ,  of ,  the 

solors  of  the  sd  coy,  be  deemed  good  service  of  the  sd  peton  on  the  sd 
coy,  the  respondents  in  the  sd  peton  named.  /.  B.  Rogers  Electric  Co., 
Bacon,  V.-C,  11th  Dec,  1883.     A.  1758. 

f2 


Same. 
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Form  48. 

Affidavit  of 
service  pur- 
suant to 
special  order. 


{Title.) 
I,  T.  E.  E.,  of  &c.,  managing  clerk  to  Messrs.  P.  &  L.,  of  the  same 
place,  solors  for  the  X.  Corporation,  the  petrs  in  these  matters,  make 
oath,  &c. : 

1 .  That  pursuant  to  the  order  for  substituted  service  made  in  these 
matters,  dated  the  7th  of  March,  1892,  I  did,  on  Thursday,  the  10th 
day  of  March,  1892,  at  a  quarter  past  three  of  the  clock  in  the  after- 
noon of  that  day,  serve  the  above-named  "  L.  &  Co.,  Limtd,"  with  the 
peton  preferred  in  these  matters  by  the  sd  X.  Corporation  on  the  5th 
of  March,  1892,  to  the  High  Court  of  Justice,  by  enclosing  a  true  copy 
thof,  duly  sealed  with  the  seal  of  the  Ct,  and  having  the  Ct's  order 

thereon,  as  to   attending  the   Ct   on  the  day  of  ,   189 — , 

and  also  a  true  copy  of  the  sd  order  for  substituted  service  in  an 
envelope  duly  addressed  to  Messrs.  L.  &  Co.,  Limtd,  at  No. —  in  the 
City  of  London  (being  their  registered  office),  and  putting  the  same 
into  the  General  Post  Office  situate  at  St.  Martin's-le-Grand,  in  the 
City  of  London,  and  by  putting  into  the  sd  Post  Office  at  the  same  time 
another  envelope  containing  a  true  copy  of  the  sd  peton,  duly  sealed 
as  afsd,  and  of  the  sd  order  duly  addressed  to  Messrs.  L.  &  Co.,  Limtd, 
to  the  care  of  Z.,  Esq.,  at  No.  — ,  Street,  in  the  City  of  London. 

2.  At  the  time  of  being  posted  as  afsd,  each  of  such  envelopes  was 
duly  fastened  down,  and  had  proper  postage  stamps  affixed  thereto  as 
prepaid  letters.  The  original  of  the  sd  peton  is  now  produced  and 
shown  to  me  and  marked  A.,  and  the  duplicate  of  the  sd  order  is  now 
produced  and  shown  to  me  and  marked  B. 

3.  \_The  name  and  address  of  Messrs.  P.  8f  L.  [petrs'  solors]  icas 
endorsed  on  each  copy  of  the  sd  peton  at  the  time  of  service  thof  as  afsd, 
but  neither  copy  thof  has  been  returned  to  them  through  the  Dead  Letter 
Office  or  othericise.'\ 

Sworn,  &c. 


The  above  is  the  form  approved  in  the  registrar's  office.     Par.  3  may  probably 
be  omitted. 
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CHAPTER  V. 

EVIDENCE  ON  PETITION. 

{Title.)  Form  49. 


I,  A.  B.,  of,  <S:c.,  make  oatli  and  say,  that  such  of  tlie  statements  in  Affidavit 
the  peton  now  produced  and  shown  to  me,  and  marked  with  the  letter  veritymg' 

^  ^  '  petition. 

A,  as  relate  to  my  own  acts  and  deeds  are  true,  and  such  of  the  sd  Form  17  of 

statements  as  relate  to  the  acts  and  deeds  of  any  other  person  or  persons  ^^^^• 

I  believe  to  be  true. 

Sworn,  (Src. 

This  form  is  the  same  as  that  under  the  Rules  of  18G2. 

R.  36  of  1890. — Ever}'  petition  for  the  winding-up  of  any  company  by  the  Court,   Affidavit 
or  subject  to  the  supervision  of  the  Court,  shall  be  verified  by  an  affidavit  referring  ^°  suj)port. 
thereto.     Such  affidavit  shall  be  made  by  the  petitioner,  or  by  one  of  the  petitioners, 
if  more  than  one,  or,  in  case  the  petition  is  presented  by   a  company,  by    some 
director,  secretary,  or  other  principal  officer  thereof,  and  shall  be  sworn  after  and 
filed  within  four  days  after  the  petition  is  presented,  and  such  affidavit  shall  be   Prima  facie 
sufficient  prima  facie  evidence  of  the  statements  in  the  petition.  evidence. 

The  statutory  affidavit  [Form  49,  supra']  must  be  duly  sworn  and  filed  within  the 
time  limited  by  Rule  36,  as  above,  and  notice  of  the  filing  must  be  given  to  the 
company.  Neiv  Weighing  Machine  Co.,  W.  N.  (1896)  48.  Assuming  that  a  proper 
case  has  been  alleged  in  the  petition,  this  affidavit  will  be  sufficient  prima  facie 
evidence.  Where  it  is  uncertain  whether  there  will  or  will  not  be  opposition,  it  is 
not  usual  to  file  further  evidence,  but  as  soon  as  evidence  in  opposition  is  filed,  it  is 
generally  necessary  or  expedient  to  fortify  the  petitioner's  case  by  filing  further 
evidence,  and  in  some  cases  it  is  desirable  to  cross-examine  the  deponents  who  have 
made  affidavits  in  opposition.  The  cross-examination  is  generally  directed  to  take 
place  before  the  judge  at  the  hearing  of  the  petition.  Occasionally,  too,  it  is  neces- 
sary to  examine  before  one  of  the  examiners  of  the  Court,  or  a  special  examiner,  a 
■witness  whose  evidence  is  desired,  but  who  declines  to  make  an  affidavit.  The 
nature  of  the  further  evidence  in  support  must,  of  course,  depend  on  the  case 
alleged,  and  on  the  opposition  affidavits  ;  but,  where  the  case  is  inability  to  pay 
debts,  it  is  important  to  prove  any  further  facts  showing  that  the  company  is  in 
difficulties,  and  to  show,  if  possible,  that  a  majority,  or  a  large  number  of  creditors, 
support  the  petition.  It  must  be  borne  in  mind  that  the  prima  facie  evidence 
afforded  by  the  statutory  affidavit  is  very  readily  displaced  {Gold  Hill  Mines,  23 
C.  Div.  210),  especially  when  fraud  is  alleged  in  the  petition. 

As  to  liquidator  and  manager  under  receiver  being  a  "  principal  officer,"  see 
Review  Publishing  Co.,  W.  N.  (1893)  5. 

Where  the  petitioners  were  absent  on  the  continent  of  Europe,  the  affidavit  was 
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allowed  tu  be  made  by  a  clerk  to  the  solicitors  acting  for  tliora,  who  had  full 
knowledge  of  the  proceedings  to  obtain  judgment  for  the  debt  on  which  the  petition 
was  founded,     Carrara  Marble  Co.,  "W.  N.  (1896)  87. 


Form  49a. 

Another, 
"where  peti- 
tioner is  a 
company. 


I,  A.  B.,  of,  &c.,  manager  [or  secretary]  of  the  X.  Bank,  Ld,  the 
petrs  in  this  matter,  make  oath  and  say, — 

1.  That  I  am  duly  authorized  by  the  sd  petrs  to  make  this  aift  on 
their  hehalf. 

2.  That  such  of  the  statements  in  the  petition  now  produced  and 
shown  to  me,  and  marked  with  the  letter  A,  as  relate  to  the  acts  and 
deeds  of  the  sd  petrs,  or  to  my  own  acts  and  deeds,  are  true,  and  such 
of  the  statements  in  the  sd  petn  as  relate  to  the  acts  and  deeds  of  any 
other  corporation,  person  or  persons,  I  believe  to  be  true. 

The  above  form  is  recojmised  in  the  registrar's  office. 


Form  49b.  Upon  the  applicon,  &c.,  Order  that  the  sd  C.  E.,  the  manager  of  the 
petr,  be  deemed  a  sufficient  a£ft  for  the  verification  of  the  above- 
mentd  peton.      Chemists'  Association.     Eeg.  14  May,  1896. 

In  the  above  case  petitioner  in  America  on  business. 


Evidence  in  Opposition  and  Eeply. 

Time  for  ^-  1  of  March,  1893.— («.)  Affidavits  in  opposition  to  a  petition  that  a  company 

filing.  may  be  wound  up  under  the  order  or  subject  to  the  supervision  of  the  Court  shall 

be  filed  within  seven  days  of  the  date  on  which  the  affidavit  verifying  the  petition 
is  filed,  and  notice  of  the  filing  of  every  affidavit  in  opposition  to  such  a  petition 
shall  be  given  to  the  petitioner  or  his  solicitor,  {b.)  An  affidavit  in  reply  to  an 
affidavit  filed  in  opposition  to  a  petition  shall  be  filed  within  three  days  of  the  date 
on  which  notice  of  such  affidavit  is  received  by  the  petitioner  or  his  solicitor. 

Affidavits  should  be  made,  if  possible,  disproving  the  petitioner's  case.  It  may 
bo  desirable  to  cross-examine  the  petitioner,  and  to  cross-examine  any  other 
persons  who  give  evidence  in  support  of  the  petition  ;  and  it  may  also  be  desirable 
to  examine  before  an  examiner  any  persons  who  can  give  evidence,  but  decline  to 
make  affidavits. 

Evidence  may  also  be  adduced  that  the  majority  of  the  creditors  or  contributories 
arc  against  the  petitioner,  and  that  the  company  is  about  to  wind  up  voluntarily. 

Those  who  oppose  should  disclose  all  material  facts.    Me  Evans,  W.  N.  (1892)  126. 

The  Court  can  extend  the  time,  but  is  reluctant  to  do  so.  Ui/iq'da,  ^r.  Limtd.,  40 
S.  J.  621. 


Iiifni-mafion 
and  belief. 


Evidence  generally. 

Vivd  voce  evidence  at  the  hearing  is  sometimes  permitted.  In  such  cases  tho 
Court  usually  fixes  a  day  for  the  hearing.     See  Form  52. 

1 1  ."-hould  be  borne  in  mind  that  upon  a  winding-up  petition  evidence  of  infor- 
mation and  belief  is  not  [except  as  regards  the  statutory  affidavit]  admissible 
(Gilbert  v.  Endean,  9  C.  D.  259 ;  New  Callao,  22  C.  Div.  484) ;  for  the  application 
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is  not  interlocutory  within  the  meaning  of  Ord.  XXXVIII.  r.  3.  It  often  happens 
that  part  of  the  evidence  in  support  of  or  opposition  to  a  petition  is  rendered  useless 
by  non- attention  to  this  rule. 

As  to  whether  affidavit  or  oral  evidence  is  to  be  used  in  winding-up  petitions  in 
the  County  Court,  seeR.  178  of  1890,  and  note  thereon,  Chap.  LIII.,  infra. 

Filing  Evidence  out  of  Time. 
Practice  Direction. — Wlien  an  affidavit  is  presented  for  filing  out  of  time,  such 
affidavit  is  only  to  be  received  on  the  undertaking  of  the  solicitor,  to  abide  by  the 
order  of  the  Court  as  to  the  costs  of  any  adjournment  occasioned  thereby,  and  as  to 
the  solicitor's  right  to  charge  any  such  costs  against  his  client. 

Upon,  &c.,  for  A.,  wlio  alleged  that  the  sd  A.,  on  1st  April,  1876,     Form  50. 
presented  his  peton  in  these  matters  to  this  Ct,  but  omitted  to  file  his  ^~7     TTTa. 
afltt  in  support  of  such  peton  within  the  time  limtd  in  that  behalf  by  ing  time  to 
the  general  order  of  this  Ct,  and  upon  reading  an  afft  of  E.  L.,  filed  ^"^  affidavit, 
the  11th  Oct.  1876,   Order  that  the  sd  A.  be  at  liberty  to  file  his  afft 
in  support  of  the  sd  peton  notwithstanding  the  time  limtd  for  that 
purpose  has  expired.      Civil,  ^'•c.  Supply  Association,  M.  E.,  11th  April, 
1876.     A.  723. 

The  four  days  limited  by  Rule  36  [supra]  for  filing  the  affidavit  verifying  the  petition 
may,  under  Rule  176  of  1890,  be  extended  by  the  Court,  as  it  might  under  Rule  73 
of  1862.  Patent  Screwed  Boot  and  Shoe  Co.,  32  Beav.  142  ;  JFestern  Benefit  Soc.,  33 
Beav.  368  ;  Fortune  Copper,  10  Eq.  390. 

The  application  should  be  by  summons,  but  no  affidavit  need  be  filed  showing 
why  it  is  not  practicable  to  comply  with  the  rule. 

The  order  was,  under  the  old  practice,  commonly  obtained  on  motion,  ex  parte, 
before  the  hearing,  and  veiy  commonly  without  any  sworn  evidence  being  required. 
Under  the  old  practice  there  was  no  necessity  to  draw  up  the  order,  but  notice  was 
given  to  the  respondents:  see  R.  S.  C.  1883,  Ord.  LII.  r.  14  ;  and  under  the  new 
practice,  before  Vaughan  "Williams,  J.,  notwithstanding  R.  10  of  1892  {supra, 
p.  30),  the  order  is  not  drawn  up,  but  merely  indorsed  on  the  summons. 

The  summons  may  be  served  on  the  day  previous  to  the  return  thereof  :  R.  S.  C. 
1883,  Ord.  LIV.,  r.  4e. 

As  already  stated,  the  time  limited  for  filing  evidence  by  Ride  1  of  March,  1893, 
may  be  extended.      Uniquia,  ^-c.  Limtd.,  40  S.  J.  621. 

Upon  motion  for  coy  and  upon  hearing  counsel  for  D.,  the  petr,  &c.,      Form  51. 

and  upon  reading  affts  of  D.,  W.  and  C.     Order  that  the  sd  deponents  T" — i 

Order  for 
D.,  W.  and  C.  do  attend  before  one  of  the  examiners  of  this  Ct  for  cross- 

the  purpose  of  being  cross-examined  upon  their  sd  affts.     And  order  examination. 

that  any  party  be  at  liberty  to  read  and  give  the  depositions  so  to  be 

taken  in  evidence  on  the  hearing  of  the  petons  of  the  sd  D.  and  C, 

saving  all  just  exceptions.     And  let  the  petons  stand  over  until  the 

depositions  so  to  be  taken  shall  have  been  filed.     Ramsgate  Tramways 

Co.,  Kay,  J.,  28th  March,  1884.     B.  228.     See  Form  59. 

Since  the  Supreme  Court  Rules  of  May,  1884,  it  is  necessary  to  obtain  an  order. 
See  further,  as  to  examination  and  cross-examination,  infra.  Chapter  XII. 
See  Form  119a  for  order  for  cross-examination  at  hearing  of  petition. 
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Form  52. 

Order  for 
witnesses  to 
attend  in 
Court. 


Applicon  that  petrs  attend  to  be  cross-examined  before  examiner. 
No  order  thereon,  but  order  that  the  further  cross-examination  of  the 
sd  H.  on  his  afft,  filed  8th  Jan.  1883,  in  the  above  matter,  and  the 
cross-examination  and  re- examination  of  F.  and  R.  on  their  aflfts, 
filed,  &c.,  be  taken  in  Ct  on  the  hearing  of  the  sd  peton  in  lieu  of 
being  taken  before  Mr.  N.,  the  special  examiner  appointed  by  the  sd 
order,  and  let  the  sd  F.,  E.,  and  H.  attend  accordingly  on  the  hearing 
of  the  sd  peton  to  be  cross-examined  on  their  sd  affts.  And  order 
that  the  deposition  of  the  sd  H.  taken  on  his  afft,  so  far  as  such  cross- 
examination  has  already  proceeded,  be  formally  completed  and  filed 
with  the  [masters  of  the  Supreme  Ct].  Costs  of  both  parties  reserved 
to  be  dealt  with  on  the  hearing  of  the  peton.  Hoover  Hill  Co.^ 
Chitty,  J.,  9th  March,  1883.     A.  387. 

Sometimes — e.g.,  where  the  Court  has  reason  to  think  that  the  proceedings  before 
the  examiner  are  being  oppressively  or  otherwise  improperly  conducted — an  order  is 
made  as  above. 


73 


CHAPTER  VI. 

AMENDMENT  ;    SECURITY  FOR  COSTS. 


Amendment. 

R.  177  (1)  of  1890. — No  proceeding  under  the  Acts  shall  be  invalidated  by  any  Formal 
formal  defect  or  by  any  iiTcgularity,  unless  the  Court  before  which  an  objection  is  defects 
made  to  the  proceeding  is  of  opinion  that  substantial  injustice  has  been  caused  by  "^'^'itenal. 
the  defect  or  iiTegularity,  and  that  the  injustice  cannot  be  remedied  by  any  order  of 
that  Court. 

Under  R.  S.  C.  1883,  Ord.  XXVII.  r.  6,  the  Court  may  give  liberty  to  amend 
any  pleading  (which  includes  a  x'ctition,  Judicature  Act,  1873,  s.  100). 

And  where  any  trifling  slip  has  been  made,  amendment  is  permitted  as  of  course, 
but  liberty  to  amend  is  sometimes  given,  even  where  the  petition  is  demuiTable. 
See  Rica  Gold  Co.,  11  C.  Div.  42  ;  White  Star  Co.,  48  L.  T.  815.  Under  the  general 
practice  of  the  High  Court  there  is  no  need  to  draw  up  the  order.  (R.  S.  C. 
1883,  Ord.  LII.  r.  14.) 

But  in  cases  before  Vaughan  "WiUiams,  J.,  every  order  is  to  be  drawn  up  unless  Drawin"- 
the  judge  or  registrar  making  the  order  otherwise  directs.     (See  R.  10  of  Ap.  1892.)   up  order. 

An  amendment  has  been  allowed  even  of  a  "  sketchy"  petition,  which  contained 
blanks  as  to  date  of  incorporation,  amount  of  capital,  number  of  shares,  nominal 
value  of  each  share,  sum  paid  up,  and  objects  of  company.  Standard  Contract,  <^-c. 
Corporation,  8  T.  L.  R.  485. 

R.  S.  C.  1883,  0.  XXVIII.  r.  11. — Clerical  mistakes  in  judgments  or  orders,  or  Slip  order, 
errors  arising  therein  from  any  accidental  slip  or  omission,  may  at  any  time  be 
corrected  by  the  Court  or  a  judge  on  motion  or  summons  without  an  appeal.     (See 
An.  Pr.  1897,  p.  608.) 


Upon  motion,  &c.     Order  that  the  i)etr  he  at  liberty  to  amend  the     Form  53. 
sd  peton  as  he  may  he  advised  :  And  order  that  the  sd  petr  do  have  Order  "-ivino- 
four  days  from  the  date  of  this  order  within  which  to  file  his  a£Pt  lil^crty  to 
verifying  the  statements  in  the  amended  peton.     Home  v.  Foreign  Gas  ^™®°  * 


Co.,    4th  Jnly,    1877.     A.    1297.     And  see  Anglo- Galician  Syndicate, 
Eeg.  25th  Nov.  1893.     00323  of  1893. 


Upon  the  peton  of  L.,  &c.     Order  that  the  peton  stand  over  until     Form  54. 
the  17th  May,   1878,  and  let  the  petr  be  at  liberty  to  amend  the  sd  Xnoth 
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peton  generally  as  he  may  be  advised.    General  Meat,  S^c.  Co.,  Malins, 
Y.-C,  10th  May,  1878.     A.  940. 


Security  for  Costs. 

AMiere  the  petitioner  is  out  of  the  jurisdiction,  security  for  costs  may  be  ordered. 
Some  Assurance  Co.,  12  Eq.  112;  East  Llangymg  Co.,  W.  N.  (1875)  81.  Except 
where  sect.  69  of  the  Act  of  1862  applies,  insolvency  of  the  petitioner  is  not  a  ground 
for  requiring  security  for  costs.  Cowell  v.  Taylor,  31  C.  D.  34  ;  Elwdes  v.  Dawson, 
16  Q.  B.  D.  548  ;  Carta  Tara  Co.,  19  C.  D.  457,  overruled.  But  where  the  petitioner 
is  a  limited  company,  sect.  69  of  1862  applies. 

Sect.  69  of  1862. — Where  a  limited  company  is  plaintiff  or  pursuer  in  any  action 
or  other  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it  appears 
by  any  credible  testimony  that  there  is  reason  to  believe  that  if  the  defendant  be 
successful  in  his  defence  the  assets  of  the  company  will  be  insufficient  to  pay  his 
costs,  require  sufficient  security  to  be  given  for  such  costs,  and  may  stay  all  pro- 
ceedings until  such  security  is  given. 

The  fact  that  a  company  is  in  voluntary  liquidation  ib  prima  facie  evidence  of 
insolvency.  Northam2)ton  v.  Midland  Co.,  7  C.  D.  500  ;  Fare  Spirit  Co.  v.  Fowler,  25 
Q.  B.  D.  235. 

A  petitioner  out  of  the  jurisdiction  will  not  be  ordered  to  give  security  when  he 
is  the  holder  of  an  unsatisfied  judgment  against  the  company,  or  of  an  undisputed 
debt  of  sufficient  amount.  Contract  and  Af/ciicy  Co.,  57  L.  J.  Ch.  5  ;  W.  N.  (1887) 
218. 

And  a  shareholder,  residing  out  of  jurisdiction,  opposing  winding'-up,  caimot  be 
ordered  to  give  security.     Fercy  and  Kelly,  ^-c.  Co.,  2  C.  D.  531. 

As  to  security  on  petition  to  wind  up  a  Hfe  assurance  company,  see  notes  to 
Form  22,  p.  49. 

Where  the  company  itself  appeals  from  a  winding-up  order,  security  will  be 
ordered.  Fhotographic  Co.,  23  C.  D.  370;  Strong  v.  Carlyle  Fress  (2),  W.  N. 
(1893)  51. 


Form  55. 

Summons  for 
security  for 
costs. 


On  the  part  of  the  above-named  coy  that  the  petr,  "who  is  resident 

at ,  in  the  kingdom  of ,  out  of  the  jurisdiction  of  the  Ct,  may 

be  ordered  within days  to  give  security  in  the  sum  of 1,  to 

answer  costs  in  these  matters,  and  that  in  the  meantime  all  proceedings 
in  these  matters  may  bo  stayed. 


Form  56. 

Order  for 
security. 


Upon  tlio  applicon  by  summons  of  the  above-named  coy,  &c.  It  is 
ordered  that  the  potr,  A.  ]3.,  do  procure  some  sxifficient  person  on  his 
behalf  to  give  security  according  to  the  course  of  the  Ct  by  bond  in  the 

penalty  of 1.,  conditioned  to  answer  costs  in  case  any  costs  shall 

be  awarded  to  bo  pd  by  the  petr,  and  that  in  the  meantime  until 
Huch  security  is  given  all  further  proceedings  in  the  matter  be 
stayed. 
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UlJon  the  ajDplicon  by  summons,   &c.     It  is  ordered,   pursuant  to    Form  56a. 
sect.  69  of  the  Cos  Act,  1862,  that  the  above-named  coy,  the  Q,.,  &c.  Ord.  r  for 
Coy,  Limtd,  do  procure  some  sufficient  person  on  their  behalf  to  give  seouiity  by 

security  by  bond  to ,  the  respts  to  the  sd  [peton]  in  the  penalty  of  company!" 

1.,  conditioned  to  answer  costs  in  case  any  shall  be  awarded  to  be 

pd  by  the  said  coy  to  the  applicants,  and  that  until  such  security  be 
given  all  further  proceedings  in  the  sd  matter  be  stayed.  Queensport 
Brick  rmd  Tile  Co.,  1892.  Q.  592.  North,  J.,  23rd  March,  1892.  And 
see  iSiroiiff  v.  Carhjle  Press  (2),  W.  N.  (1893)  51. 


Another. 


Upon  the  applicon  of  the  above-named  eo}',  the  respts  to  the  peton  Form  56b. 
of  La  Compagnie  Gonerale,  &c.,  on  the  7th  of  June,  1893,  presented  to 
this  Ct,  and  upon  hearing  the  solors,  &c.,  and  upon  reading  the  sd 
peton  and  an  afit,  &c.  This  Ct  doth  order  that  the  petrs  La  Com- 
pagnie, &c.,  do  procure  some  sufficient  person  on  their  behalf  to  give 
security  according  to  the  course  of  this  Ct,  by  bond,  to  the  applicants 
in  the  penal  sum  of  50/.,  conditioned  to  answer  costs  in  case  any  shall 
be  awarded  to  be  pd  by  the  sd  petrs  to  the  applicants.  But  the  sd 
petrs  are  to  be  at  liberty,  instead  of  giving  such  security,  to  lodge  in 
Ct,  as  directed  in  the  schedule,  the  sum  of  50/.  And  it  is  ordered  that, 
until  such  security  is  given  or  lodgment  made,  and  notice  thof  given  to 
the  applicants'  solors,  the  petrs  do  not  take  any  further  proceedings  in 
this  matter.  And  this  order  is  to  be  without  prejudice  to  the  right  of 
the  applicants  to  apply  hereafter  for  further  security  as  they  may  be 
advised.  Carenero  Railway  mid  Navigation  Co.  00169  of  1893.  Eeg. 
loth  June,  1893. 


Upon  the  applicon  by  summons  dated,  &c.,   of  the  above-named    Form  56c. 

coy,  &c.  \_see  lasi/orni],  and  upon  hearing,  &c.,  and  upon  reading  the  r~^ — ~ 

order  made  in  this  matter  dated  15th  June,   1893,  and  the  afft,  &c.  further 
This  Ct  doth  order  that  the  petrs,  &c.  (in  addition  to  the  sum  of  50/.  security  by 
pd  into  Ct  to  the  credit  of  this  matter  as  security  for  costs  of  the  above-  company." 
named  coy,  pursuant  to  the  sd  order  of  the  15th  June,  1893),  do  within 
fourteen   days   from   the   date  hereof   procure,   &c.,  to  give  further 
security,  &c.     But  the  sd  petrs  are  to  be  at  liberty,  &c.  [ws  in  last  form, 
omitting  staging  xcords'\.      And  this  Ct   doth  further  order  that  the 
petrs  do  pay  to  the  applicants  their  costs  of  and  incidental  to  this 
applicon  in  any  event.     And  this  order  is  to  be  without  j^rejudice,  &.c. 
Carenero,  Sfc.  Co.     Stirling,  J.,  for  Vaughan  Williams,  J.,  30th  Nov. 
1893. 


76 


WINDING-UP  BY  THE  COURT.  [ChAP.  VII. 


CHAPTEE  VII. 

COMPLIANCE  ATTENDANCE,  AND  NOTICES  AND  LIST  OF  APPEARANCE. 


Memorandum 
(Form  17). 


Attendance 

before 

reeristrar. 


Form  57. 

Notice  of 
intention  to 
apprar  on 
]M,-tition. 
J'V)rm  2  of 
Ap.  1S92. 


Compliance  Attendance. 

In  London  cases  in  the  High  Court,  the  memorandum  (Form  1 7,  supra)  must  he 
filled  up  and  signed  by  the  petitioner  or  his  solicitor,  and  must  be  produced,  together 
\Yith  the  original  petition,  the  newspapers,  and  affidavits  or  affidavit  referred  to  in 
it,  to  the  Registrar,  at  the  Companies  Winding-up  Office,  Room  66,  Bankruptcy 
Buildings,  Carey  Street,  W.C.,  not  later  than  two  clear  days  before  the  day  of 
hearing. 

E.  18  of  Ap.  1892. — After  a  petition  has  been  presented,  the  petitioner  shall,  on  a 
day  to  be  appointed  by  the  registrar,  not  less  than  tvro  days  before  the  day  appointed 
for  the  hearing  of  the  petition,  attend  before  the  registrar  and  satisfy  him  that  the 
petition  has  been  duly  advertised,  that  the  prescribed  affidavit  verifying  the  state- 
ments therein  and  the  affidavit  of  service  (if  any)  have  been  duly  tiled,  and  that  the 
provisions  of  the  rules  as  to  petitions  for  winding-up  companies  have  been  duly 
complied  with  by  the  petitioner.  No  order  for  the  winding-up  of  a  company  shall 
be  made  on  the  petition  of  any  petitioner  who  has  not,  prior  to  the  hearing  of  the 
petition,  attended  before  the  registrar  at  the  time  appointed  and  satisfied  him  in 
manner  requii'ed  by  this  rule. 

This  rule  applies  to  all  coui-ts  having  winding-up  jurisdiction. 

E.  177  of  1890  {supra,  p.  73)  should  be  borne  in  mind.  And  see  /.  Lang  ^-  Co., 
36  S.  J.  271.  Even  where  R.  18  of  April,  1892,  has  apparently  not  been  complied 
with,  the  practice  is  to  place  the  petition  in  the  paper  for  hearing,  the  registrar's 
clerk  in  attendance  calling  the  attention  of  the  judge  to  any  defects. 

Notices  of  Appearance. 

In  the  matter  of  tlie  Companies  Acts,  1862  to  1890, 

and 
In  the  matter  of  the  \_ins('rt  name  of  company~\  Company. 
Take  notice  that  A.  B.  \_stulc  fall  name,  or  if  a  firm,  the  name  of  the 

firm~\,  a  creditor  for /.  of  {or  contributory  holding shares  in) 

the  above  coy  intends  to  appear  on  the  hearing  of  the  peton  advertised 

to  be  heard  on  the day  of ,  189 — ,  and  to  support  {or  opi^ose) 

such  peton. 

(Signed)     [2'o  he  nujned  hy  the  person  or  his  solor.'] 
[^Naine  of  persoji  or  firm. ~\ 
To .  [^Address.'] 

R.  20  of  Ap.  1892.-  Fverj*  person  who  intends  to  appear  on  the  hearing  of  a 
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petition  shall  serve  on,  or  send  by  post,  notice  in  -writing  of  lii.s  intention  to  the 
petitioner  at  the  address  stated  in  the  advertisement  of  the  petition.  The  notice 
shall  be  signed  by  such  person,  or  his  solicitor,  and  sliall  be  served,  or  if  sent  by 
post  shall  be  posted  in  such  time  as  in  ordinary  course  of  post  to  reach  the  address 
not  later  than  six  o'clock  in  the  afternoon  of  the  day  previous  to  the  day  appointed 
for  the  hearing  of  the  petition.  The  notice  may  be  in  Form  2,  with  such  variations 
as  circumstances  may  require.  A  person  who  has  failed  to  comply  with  this  rule 
shall  not,  without  the  special  leave  of  the.Court,  be  allowed  to  appear  on  the  hearing 
of  the  petition. 

See  the  note  at  the  foot  of  Form  36,  and  R.  19  of  April,  1892,  supra,  Chap.  IV. 

But  where  a  second  petition  had  been  prcp;ircd  and  presented  in  ignorance  of  the 
first,  both  petitions  being  answered  for  the  same  day,  the  second  petitioner  was 
allowed  to  support  the  first  petition,  and  allowed  his  costs,  although  he  had  given 
no  notice  within  R.  20. 

A  notice  on  behalf  of  six  members,  acting  as  a  creditors'  committee,  was  treated 
as  given  solely  on  behalf  of  the  six  persons  :  Mid-Kent  Fruit  Factory,  W.  N.  (1892) 
65.  Costs  will  only  be  given  to  creditors,  &c.,  giving  notice  of  intention  to 
support  an  application  for  the  order  afterwards  made.  Woodrow,  Hooper  ^-  Co., 
W.  N.  (1893)  38. 


List  of  Appearances. 

\_Title.'] 


Form  58. 


List  of  parties 
attending  the 
The  following  are  the  names  of  those  who  have  given  notice  of  their  hearing  of  a 

intention  to  attend  the  hearing  of  the  peton  herein  on  the day  P^t^it^o^ 


of 


189- 


Name. 


Address. 


Name  and  Address  of 

Solicitor  of  party  who 

has  given  notice. 


Creditors. 

Amount  of 

Debt. 


CONTRIBUTORIES. 

Number  of 
Shares. 


Opposing, 


Support- 


Form  4  of 
Ap.  1892. 


E.  21  of  Ap.  1892. — The  petitioner  shall  prepare  a  list  of  the  names  and  addresses  of 
the  persons  who  have  given  notice  of  their  intention  to  appear  on  the  hearing  of  the 
petition,  and  of  their  respective  solicitors,  which  shall  be  in  Form  4  [see  Form  58]. 
A  fair  copy  of  the  list  shall,  on  the  day  appointed  for  hearing  the  petition,  be 
handed  by  the  petitioner  into  Court  prior  to  the  hearing  of  the  petition. 

The  above  form  is  the  one  actually  used.  The  column  containing  the  names  and 
addresses  of  the  solicitors  is  an  addition  to  the  form  given  in  the  schedule  to  the 
Rides  of  1892,  but  it  is  required  by  R.  21. 

Where  no  notice  has  been  received,  a  "negative  "  certificate  should  be  filed,  i.e., 
stating  the  fact. 
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CHAPTEE  VIII. 

HEARING  OF  PETITION,  CALLING  MEETINGS,  STANDING  OVER, 
WITHDRAWAL,  DISMISSAL,  REVIVOR. 


Course  to  be 
piirsued. 

Wishes  of 
creditors  and 
contribu- 
tories. 


SiibHtituting 
potitiontT. 


Pcrw)iiH 
fii titled  to 
appear. 

UnoppoHcd 
petitiouH. 


Hearing. 

Sect.  86  of  1862. — Upon  hearing  the  petition  the  Court  may  dismiss  the  same 
■with  or  -nithout  costs,  may  adjourn  the  hearing  conditionally  or  unconditionally, 
and  may  make  an  interim  order,  or  any  other  order  that  it  deems  just. 

Sect.  91  of  1862. — The  Court  may,  as  to  all  matters  relating  to  the  winding-up, 
have  regard  to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any 
sufficient  evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the 
creditors  or  contributories  to  be  summoned,  held,  and  conducted  in  such  manner  as 
the  Court  directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a 
person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such 
meeting  to  the  Court ;  in  the  case  of  creditors,  regard  is  to  be  had  to  the  value  of 
the  debts  due  to  each  creditor,  and,  in  the  case  of  contributories,  to  the  number  of 
votes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

Sect.  149  of  1862. — The  Court  may,  in  determining  whether  a  company  is  to  be 
wound  up  altogether  by  the  Court  or  subject  to  the  supervision  of  the  Court,  in  the 
appointment  of  liquidator  or  liquidators,  and  in  all  other  matters  relating  to  the 
winding-up  subject  to  supervision,  have  regard  to  the  wishes  of  the  creditors  or 
contributories  as  proved  to  it  by  any  sufficient  evidence,  and  may  direct  meetings 
of  the  creditors  or  contributories  to  be  summoned,  held,  and  regiilated  in  such 
maini(-r  as  the  Court  directs,  for  the  pvirpose  of  ascertaining  their  wishes,  and  may 
appoint  a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result 
of  such  meeting  to  the  Court :  in  the  case  of  creditors,  regard  shall  be  had  to  the 
value  of'the  debts  due  to  each  creditor,  and  in  the  case  of  contributories  to  the 
number  of  votes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

R.  2  of  Mar.  1893. — When  a  petitioner  consents  to  withdi-aw  his  petition,  or  to 
allow  it  to  be  dismissed  or  the  hearing  adjourned,  the  Court  may,  upon  such  terms 
as  it  may  think  just,  substitute  as  petitioner  any  creditor  or  contributory  who,  in 
the  opinion  of  the  Court,  would  have  a  right  to  present  a  petition,  and  who  is  desi- 
rous of  prosecuting  the  petition. 

As  to  the  notices  required  to  qualify  persons  to  ajjpear  at  the  hearing,  see 
mijird.  Chap.  VII. 

Ah  to  (ho  costs  of  the  appearance  of  a  voluntary  liqiiidator,  see  Mont  do  Piiti  of 
j:,n/hnd,  W.  N.  (1892)  16(). 

If  no  notice  to  appear  and  oppose  hus  been  received,  petitions  arc  taken  as  un- 
oppoHcd  on  the  iirst  calling  of  the  list,  in  accordance  with  the  practice  of  North,  J., 
in  Inman  (J-  Co.,  W.  N.  (1891)  202. 
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Creditors  and  contributories  who  desire  to  appear  by  counsel  at  the  hearing  Appearing  by 
should  give  notice  of  intention  to  appear  (.see  Form  57),  and,  if  they  are  represented  same  solicitor, 
by  the  same  solicitor  as  the  petitioner  or  company  is,  separate  briefs  should  not  be 
delivered  on  their  behalf,  but  their  names  should  be  added  to  the  brief  for  the 
petitioner  or  company  as  the  case  may  be.  If  separate  briefs  are  delivered  by  the 
same  solicitor  only  one  set  of  costs  is  given  between  the  petitioner  or  company,  and 
the  creditors  or  contributories  whom  he  also  represents,  lir'ujhton,  4r.  Co.  W.  N. 
(1897)  12. 

Where  a  company  is  solvent,  the  wishes  of  contributories,  and  where  it  is  insolvent  Calling 
the  wishes  of   creditors,  are   specially  regarded  by  the  Court.     Besides  matters  ™eetmgs. 
arising  after  a  winding-up  order,  the  question  whether  a  winding-up  order  shall  be 
made,  and  whether  the  order  shall  be  compulsory  or  for  supervision,  is  "a  matter 
relating  to  the  winding-up"   within  the  meaning  of  sects.  91  and  149  of  18C2, 
siqjra. 

In  considering  the  wishes  of  any  contributories  or  creditors,  the  Court  will  have 
regard  to  all  the  circumstances  and  to  the  reasons  they  assign  for  their  wishes. 

The  following  are  a  few  of  the  cases  in  which  the  Court  has  acted  tinder  sects.  91 
and  149,  or  one  of  them:  —  Western  of  Canada  Co.,  17  Eq.  1.  Creditor's  petition 
ordered  to  stand  over  at  the  wish  of  the  majority  of  creditors :  Chapel  House  Colliery, 
24  C.  D.  259.  Creditor's  petition  dismissed  at  wish  of  majority  of  creditors  :  West 
Sartlepool  Co.,  uhi  supra.  Supervision  order  made  at  wish  of  majority  of  creditors  : 
New  York  Exchange,  39  C.  D.  415  ;  Electrical  Engineering  Co.,  64  L.  T.  658  ;  Langham 
Skating  liink,  5  C.  Div.  669.  Shareholder's  petition  dismissed  at  wish  of  majority 
of  shareholders.  Middlesbrough  Assembly  Rooms,  14  C.  D.  104 ;  Dore  Gallery, 
W.  N.  (1891)  98  ;  Bock  Investment  Trust,  35  S.  J.  447.  See  German  Date  Coffee  Co., 
20  C.  Div.  169  ;  Haven  Gold  Co.,  20  C.  Div.  151,  and  T.  E.  Brinsmead  and  Sons, 
(1897)  1  Ch.  45,  where  order  made  against  wish  of  majority  of  shareholders  ; 
affirmed,  (1897)  1  Ch.  406. 

It  must  be  borne  in  mind  that,  since  the  transfer  to  Mr.  Justice  Vaughan 
Williams,  a  tendency  has  been  shown  to  make  compulsory  orders  in  cases  where, 
under  the  old  pi'actice,  such  orders  would  not  have  been  made.  See  Krasna- 
polshy  Co.,  (1892)  3  Ch.  174 ;  Neio  Oriental  Bank  Corporation,  (1892)  3  Ch.  563  ; 
J.  H.  Evans  ^  Co.,  W.  N.  (1892)  126  ;  General  Phosphate  Corporation,  W.  N.  (1893) 
142  ;  Be  Medical  Battery  Co.,  (1894)  1  Ch.  444.  But  since  Ex  parte  Barnes,  (1896) 
A.  C.  146,  Vaughan  Williams,  J.,  has  more  than  once  stated  that  the  value  of  a 
compulsory  winding- tip  order  has  been  greatly  lessened. 

For  the  forms  and  other  information  with  reference  to  meetings  of  creditors  and 
contributories,  see  post.  Chap.  XXXVI. 

Adjournments. 

Although  the  Court  sometimes  directs  or  allows  winding-up  petitions  to  stand  "^Tien  ad- 
over,  e.g.,  when  one  of  the  parties  has  not  had  time  to  answer  the  affidavits  of  the  journment 
others,  or  where  it  is  desired  to  cross-examine  persons  who  have  made  affidavits,   directed, 
or  (occasionally)  where  proceedings  for  resolving  on  a  voluntary  winding-up  are 
being  taken,  applications  for  adjournment,  especially  by  consent,  are  now  regarded 
with  great  suspicion.     For  a  petitioner  to  consent  to  adjournment  is  dangerous  (see 
Rule  2  of  March,  1893,  supra),  and  inasmuch  as  there  is  now  a  fixed  time  for  filing 
evidence  in  opposition  or  reply  (see  Rule  1  of  March,  1893),  adjournments  to  answer 
affidavits  are  not  now  allowed  as  a  matter  of  course. 

Sometimes  a  petition  is  ordered  to  stand  over  for  some  months,  in  order  to  give 
the  company  an  opportunity  of  raising  further  funds,  or  making  a  further  attempt 
to  prosecute  its  objects.    See  Form  60. 
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Substitutinc 
petitioner. 


The  Court,  however,  should  not,  except  in  very  special  circumstances,  order  a 
petition  to  stand  over  for  a  lengthened  period.  It  should  either  make  an  order,  or 
dismiss  the  petition ;  for  if,  after  adjovunment,  a  winding-up  order  is  made,  the 
order  would  date  back  to  the  presentation  of  the  petition,  and  avoid,  therefore,  or 
imperil,  anything  that  was  done  by  the  company  in  the  meantime.  Per  Cau-ns,  L.  J., 
Metfopolitan  WareJioiise  Co.,  17  L.  T.  111. 

' '  It  was  lu-ged  that  a  postponement  would  do  no  harm ;  but  it  appears  to  me 
that  it  would  do  very  great  harm,  for  it  would  paralyse  the  company."  Per 
Cotton,  L.  J.,  Chapel  Kouse  Coll.  Co.,  24  C.  Div.  267. 

Cases  occasionally  occur  in  which  it  is  expedient  to  order  a  petition  to  stand 
over,  e.g.,  where  the  petitioner  is  a  judgment  creditor,  but  the  company  desu-es  to 
impeach  the  judgment.  Boues  v.  Hope  Co.,  11  H.  L.  C.  389;  and  see  Forms  59 
and  61,  infra. 

Kule  2  of  March,  1893,  supra,  has  not  worked  very  satisfactorily.  Efforts  to 
evade  it  have  frequently,  and  sometimes  successfully,  been  made.  But  the  Court 
takes  all  reasonable  measures  to  enforce  the  rule,  and  when  the  parties  consent  that 
the  petition  shall  be  vdthdrawn  or  dismissed,  it  is  generally  ordered  to  stand  over 
for  a  week,  in  order  to  give  any  other  creditor  or  contributory  an  opportunity  of 
applying  to  be  substituted  as  petitioner.  For  orders  on  petitions  where  other 
persons  have  been  substituted,  see  International  Commercial  Co.,  9th  March,  1896  ; 
Eichmond  Collotype  Printing  Co.,  21st  July,  1896.  And  see  Inricta  Works,  W.  N. 
(1894)  39.  Romer,  J.,  on  ordering  another  creditor  to  be  substituted  as  petitioner, 
directed  him  to  amend  the  petition,  and  this  was  done  by  making  him  the  petitioner, 
and  stating  his  debt  in  the  place  where  the  original  petitioner's  debt  had  been 
stated.     International  Commercial  Cu.  (00168  of  1895),  March,  1896. 


Form  59. 

Standing 
over  pending 
cross-exami- 
nation. 


Upon  the  peton,  &c..  Order  that  the  hearing  of  the  sd  peton  do 
stand  oyer  until  the  completion  of  the  cross-examination  hnftr  directed, 
and  order  that  the  following  persons  he  resply  cross-examined  before 
one  of  the  examiners  of  the  Ct  upon  their  respve  affts  hnftr  mentd, 
that  is  to  say,  A.  B.  upon  his  affdt,  filed,  &c.  South  Durham  Brewery 
Co.,  Kay,  J.,  26th  June,  1886.     B.  811.     See  Forms  51  and  119a. 

For  order  appointing  provisional  liquidator,  and  petition  to  stand  over,  see 
Form  85. 

For  order  appointing  provisional  liquidator  to  call  meetings  to  consider  the  peti- 
tion and  to  stand  over,  see  Form  86. 

For  order  to  stand  over  to  ascertain  wishes  of  shareholders,  see  General  Phosphate 
Corporation,  0096  of  1893,  Vaughan  Williams,  J.,  18th  May,  1893. 

The  Court  has  a  discretion  as  to  allowing  petition  to  stand  over  for  cross- 
examination.  For  order  to  attend  for  cross-examination  at  hearing,  see  Form  52  ; 
and  see  london  Fish  Market  Co.,  27  S.  J.  600. 


Form  60.  The  poton  of,  &c.,  preferred  unto  this  Ct,  coming  on  this  day  to  be 
Order  to  stand  ^^^ard  before  this  Ct,  and  upon  hearing  counsel  for,  &c.,  opposing  the 
over.  8d  peton,  and  the  coy  by  their  counsel  undertaking  not  to  consent  to  a 

Avindiug-up  order  on  any  other  peton,  and  not  to  wind  up  voluntarily, 
and  to  give  notice  to  the  petr  of  any  other  peton  for  winding-up  the  coy 
which  may  be  served  upon  them,  and  in  the  event  of  any  such  other 
poton  being  served  upon  them  to  consent  to  the  peton  being  restored  to 
the  paper,  and  that  the  applicon  for  a  winding-up  order  by  it  may  be 
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renewed  in  tlie  same  manner  as  if  tlio  peton  had  not  been  ordered  to 
stand  over,  Order  that  the  peton  do  stand  over  [for  six  months].  St. 
Thomas'  Dock  Co.,  M.  R,  11th  Feb.  1876,  2  0.  D.  110;  North- 
Western  of  Monte  Video,  8fc.  Co.,  Hall,V.-C.,  28th  April,  1876,  B.  1377. 
See  also  Western  of  Canada  Co.,  17  Eq.  1;  Joseph  Bidl  Sf  Co.,  36  S.  J. 
556;  Colwijn  Bay  Pier  Co.,  Vaughan  Williams,  J.,  0085  of  1896. 
13th  May,  1896.    See,  however,  Chapel  House  Coll.  Co.,  24  C.  Div.  259. 

An  order  as  above  is  commonly  called  "  a  St.  Thomas'  Dock  oixler."  It  has  been 
made  in  several  cases  where  the  petitioner  was  a  debenture  holder  and  a  large 
majority  of  the  other  debenture  holders  opposed  a  winding-up  order,  and  it  did  not 
appear  that  the  petitioner  would  benefit  by  an  immediate  order. 

As  to  imposing  conditions  on  a  petitioner  who  consents  to  this  order,  see  Scott  and 
JaeUon,  W.  N.  (1893)  184. 

Where,  upon  a  debentiire  holder's  petition,  it  was  alleged  by  the  company  that 
there  were  no  assets  except  those  comprised  in  the  trust  deed,  Pearson,  J.,  appointed 
a  provisional  liquidator,  and  directed  an  inquiry  on  the  subject.  Olathe  Silver 
Minimj  Co.,  27  C.  D.  278. 


Upon  peton  of  A.  B.,  presented,  t&c.,  and  upon  motion  this  day  made  Form  61. 
unto  this  Ct  by  counsel  for  the  resist  coy  that  all  jiroceedings  under  Order  staying 
the  sd  peton  might  be  stayed,  and  that  the  sd  peton  might  be  dis-  petition, 
missed  with  costs,  and  upon  hearing  counsel,  &c.,  and  the  respts  by 
their  counsel  undertaking  within  seven  days  from  the  date  of  this  order 
to  make  the  paymt  into  Ct  as  in  the  lodgment  schedule  hereto,  and 
the  petrs  undertaking  within  seven  days  after  such  paymt  into  Ct  to 
commence  an  action  in  the  Q.  B.  Div.  of  this  Ct  against  the  sd  coy  on 
the  bill,  the  subject  of  the  sd  peton,  this  Ct  doth  order  that  the  respt 
coy  be  at  Hberty  to  make  the  paymt  into  Ct  as  in  the  lodgment  sche- 
dule hereto ;  and  it  is  ordered  that  the  sd  peton  and  motion  do  stand 
over  until  the  sd  action  is  disposed  of,  with  liberty  to  the  petrs  and  the 
respt  coy  to  apply  to  restore  the  sd  peton  and  motion  if  the  sd  sum  of 
600/.  is  not  paid  into  Ct  as  afsd,  and  generally  as  they  may  be  advised. 
Lodgment  schedule.  W.  Barter  8f  Co.,  28th  May,  1892,  Vaughan 
AVilliams,  J.  (0018  of  1892). 

The  above  order  seems  to  be  opposed  to  the  rule,  laid  down  by  the  Court  of  Appeal 
in  Gold  Hill  Mines,  23  C.  Div.  21o,  that  a  petition  by  a  creditor  whose  debt  is 
bona  fide  disputed  ought  to  be  dismissed,  and  not  ordered  to  stand  over.  See,  further, 
infra. 

Dismissal. 

Upon  motion  by  way  of  appeal  from  an  order  dated  21st  Dec.  1882,      Form  62. 


this  day  made  unto  this  Ct  by  counsel  for  the  coy,  and  upon  hearing  Order  on 
counsel  for  B.,  the  petr  named  in  a  peton  presented  on  5th  Dec.  1882,  appeal  dis- 
f  or  the  winding-up  of  the  coy,  and  upon  reading  the  sd  order  and  the  j^^^^  dfsputed. 
certificate  of  the  fund,  Order  that  so  much  of  the  sd  order  as  directed 
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all  further  proceedings  under  the  sd  peton  to  be  stayed,  and  as 
reserved  the  costs  of  the  motion  nntil  after  the  trial  of  the  sd  action, 
be  discharged.  And  order  that  the  sd  peton  do  stand  dismissed  with 
costs.  And  [110^.  cash  in  Ct  to  be  paid  to  coy].  And  order  B.  to 
pay  to  coy  the  costs  of  the  sd  peton,  including  the  costs  of  the  motion 
upon  which  the  sd  order  of  21st  Dec.  1882,  was  made,  and  of  this 
appeal,  such  costs  to  be  taxed  by  the  taxing-master.  Gold  Hill 
3Imes,  Limtd,  Ct  of  App.,  24th  Jan.  1883.     A.  274. 

It  is  well  settled  that  a  petition  for  winding-up  is  not  to  be  made  an  instrument 
of  oppression  for  enforcing  payment  of  a  disputed  debt.  And  when  this  rule  is 
violated,  the  company  can,  on  motion,  obtain  the  dismissal  of  the  petition  with 
costs.     Gold  mil  Mines,  23  C.  Div.  211. 

But  the  Court  must  be  satisfied  that  there  is  a  bond  fide  dispute.  Imperial  Hydro 
Co.,  49  L.  T.  147. 

The  order  in  the  Court  below  in  the  above  case  was  as  follows  : — "Upon  motion 
by  counsel  for  company  that  B.,  the  petitioner  named,  &c.,  might  be  restrained 
from  advertising,  or  causing  to  be  advertised,  the  said  petition,  or  taking  any  pro- 
ceedings under  the  said  petition,  and  that  the  costs  of  the  company  of  and  occa- 
sioned by  the  said  petitions,  and  of  the  said  motion,  might  be  ordered  to  be  paid  by 
the  said  B.,  and  upon  hearing,  Order  company  to  pay  110^.  into  Court,  such  sum  to 
abide  the  result  of  action,  B.  by  his  counsel  undertaking  to  bring  an  action  for  the 
amount  alleged  to  be  due  to  him  from  the  said  company.  And  upon  such  payment 
stay  all  fui-ther  proceedings  under  said  petition  until  after  the  trial  of  said  action. 
Costs  of  motion  reserved  until  after  trial  of  action.  Bacon,  V.-C,  21st  December, 
1882.     A.  4823." 

"When  a  petition  in  respect  of  a  disputed  debt  is  threatened,  an  action  for  an 
injunction  can  be  brought.  Niger  Merchants  v.  Capper,  18  C.  D.  557 ;  Cerele 
Bestaiirant  v.  Lavery,  18  C.  D.  551.  See  Comp.  Prec.  6th  ed.  Part  I.  Form  533. 
But  when  the  petition  has  already  been  presented  it  is  necessary,  regard  being  had 
to  sect.  24  (o)  of  the  Jud.  Act,  1873,  to  apply  in  the  matter  of  the  petition  instead 
of  bringing  an  action. 

Form  63.         Upon  the  peton  of  B.,  of  &c.,  a  creditor  \or  a  contributory]  of  the 

^TT",.  above-named  coy,  on  the  day  of  ,  pi-ef erred  unto  this  Ct 

missing  with  praying  that  the  above-named  coy  might  be  wound  up  by  the  Ct  under 
the  provisions  of  the  above-mentd  Acts,  and  upon  hearing,  &c.,  and 
upon  reading,  &.c.  \_as  in  ivindi^ig-up  order~\,  This  Ct  doth  order  that 
the  sd  peton  do  stand  dismissed  out  of  this  Ct,  with  costs  to  be 
taxed  and  paid  by  the  said  petr  B.  to  the  sd  X.  coy,  and  to  the  sd 
Y.,  the  contributory  opposing  the  peton,  and  to  A.  and  B.,  creditors, 
and  C.  and  D.,  shareholders,  appearing  as  afsd ;  but  only  one  set  of 
costs  is  to  be  allowed  to  the  sd  creditors  and  shareholders  resply ;  and 

order  that ,  the  prov  [off]  li(p  appointed  by  the  sd  order  of  the 

of ,  bo  discharged. 

See  Hoct.  86  of  18C2,  mipra,  as  to  dismissing,  and  K.  2  of  March,  1893,  supra, 
p.  78,  as  to  consenting  to  dismissal. 

Where  the  petition  was  dismissed,  the  old  practice  was  usually  to  order  the  petitioner 
to  pay  tlio  coHtH  of  thf  of)ni])!niy,  to  pay  one  set  of  costs  (nmong  them)  to  the  share- 


costs. 
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holders  opposing  the  petition,  and  one  set  of  costs  (among  them)  to  the  creditors 
opposing.  European  Banh'uuj  Co.,  2  Eq.  521 ;  Diamond  Fuel,  W.  N.  (1878)  11. 
Sometimes,  however,  there  was  no  restriction  as  to  one  set  of  costs.  Anglo-Egyptian 
Co.,  8  Eq.  880  ;  New  Gas  Co.,  5  0.  D.  705.  But  under  the  new  practice  even  one 
set  of  costs  is  not  given  as  a  matter  of  course.  Neiv  British  Iron  Co.,  36  S.  J.  310. 
That  case,  however,  is  not  now  an  authority  for  the  proposition  therein  stated. 

The  circumstances  of  each  case  are  carefully  considered  before  costs  are  given  to 
persons  supporting  or  opposing  a  petition.  And  see  p.  79,  as  to  the  costs  where  the 
same  solicitor  represents  two  or  more  parties. 

Withdrawal. 

Until  quite  recently  the  petitioner,  until  a  winding-up  order  had  been  made,  was 
dom'mus  litis,  and  therefore  could  submit  to  an  order  dismissing,  or  obtain  liberty 
to  withdraw,  his  petition.  Some  Assurance  Assoc,  12  Eq.  59  ;  Times  Life  Assur- 
ance Co.,  9  Eq.  382.  Accordingly,  the  company  very  commonly  came  to  terms 
with  the  petitioner,  e.g.,  that  his  debt  should  be  paid  or  secured,  and  that  he 
should  withdraw  the  petition.  In  such  case  the  company  usually  agreed  to  pay 
the  costs,  and  where  the  petitioner  was  justified  in  presenting  the  petition,  he  was 
entitled  to  require  payment  thereof.  Alliance  Co.,  W.  N.  (1867)  218  ;  Flagstaff  Co., 
20  Eq.  268. 

But  see  now,  R.  2  of  March,  1893,  supra,  p.  78,  as  to  substituting  another  peti- 
tioner, and  the  notes,  supra,  on  this  provision. 

Wliere  a  petition  was  withdrawn  or  dismissed  by  consent,  creditors  and  members 
appearing  and  opposing  were,  under  the  old  practice,  usually  given  costs  from  the 
petitioner:  Xacupai  Co.,  28  C.  D.  60;  Patent  Cocoa  Fibre  Co.,  1  C.  D.  617;  London 
and  Suburban  Bank,  19  W.  R.  88  ;  unless  such  appearance  was  unjustifiable. 
WaWiam  United  Mines,  W.  N.  (1882)  134.  But  even  under  the  old  practice  there 
was  no  fixed  rule,  the  Court  looking  at  the  circumstances  of  the  particular  case. 
Criterion  Gold  Co.,  41  C.  D.  146.  And  there  was  no  right  to  separate  sets  of  costs. 
S.  C. ;  and  Beckham  Tramway  Co.,  explaining  North  Brazilian  Sugar  Co.,  56  L.  T. 
229  ;  W.  N.  (1887)  3.  And  the  rule  that  a  withdrawing  petitioner  must  pay  costs 
was  not  inflexible.     District  Bank,  35  C.  D.  576. 

There  is  no  settled  rule  under  the  new  practice.  The  circumstances  are  con- 
sidered before  giving  costs  in  any  case. 

Accordingly,  where  a  petitioner  agrees  to  withdraw,  he  shoiild  insist  on  being 
indemnified  by  the  company  against  these  costs. 

In  arranging  terms  of  withdrawal,  a  petitioner  should  take  care  that  his  costs  are 
paid  down  or  secured,  and  should  not  submit  to  an  order  merely  dismissing  the 
petition  and  directing  the  company  to  pay  the  costs,  for  in  such  case,  if  the  com- 
pany goes  into  liquidation  before  the  costs  are  paid,  the  petitioner  will  have  to  go 
in  and  prove  for  them,  ranking  as  an  unsecured  creditor.  See,  however.  Ad- 
justable Horseshoe  Co.,  W.  N.  (1890)  157. 

{Title.)  Form  63a. 

upon  the  peton  of  the  C.  Bank,  Limtd,  of,  &c.,  creditors  of  the  Order  to  dis- 
above-named  coy,  on,  &c.,  and  vipon  hearing,  &c.,  and  the  petrs  by  miss  (by  con- 
their  counsel  admitting  that  their  claim  has  been  satisfied,  and  under-  ofVcureV"'^ 
taking  to  hand  over  to  the  trustees  for  the  debenture-holders  all  deeds  creditors, 
in   their  possession   or  control  belonging    to   the   sd   M.    Coy,    and 

Messrs.  ,  the  solors  for  the  sd  M.  Coy,  personally  undertaking 
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through  the  counsel  for  the  sd  coy  to  pay  to  the  sd  petrs  their  costs  of 
the  sd  peton,  and  also  their  proper  costs,  charges  and  expenses  as 
mortgagees  of  the  sd  coy,  subject  to  all  such  costs,  charges  and  ex- 
penses being  taxed,  by  consent,  order  that  the  sd  peton  do  stand 
dismissed  out  of  this  Ct.  And  order  that  the  costs  of  the  petrs  of  the 
sd  peton,  and  also  their  proper  costs,  charges,  and  expenses  as  mort- 
gagees of  the  sd  coy,  be  taxed.  Madras  Electric  Tramioays  Co.  (00139 
of  1895),  Eomer,  J.,  17th  June,  1895. 


Form  64.         Upon  the  peton  of ,  preferred  unto  this  Ct,  praying  that  coy 

might  be  wound  up  under  the  provisions  of  the  above-mentd  Acts,  and 
the  petrs  not  -wishing  to  proceed  with  the  sd  peton,  and  the  coy 
waiving  all  costs.  This  Ct  doth  order  that  the  petrs  be  at  liberty  to 
withdraw  the  sd  peton.  Langham  Skating  Rink  Co.,  Bacon,  V.-C, 
4th  Nov.  1876.     B.  1817. 


Order  giving 
liberty  to 
withdraw. 


Form  65. 

Order  by 
consent  dis- 
missing'. 


Upon  the  peton  of  B.,  of,  &c.,  [ivincling-up  peto7i]  :  And  it  appearing 
that  the  debt  of  the  petr  has  been  provided  for.  Order  that  by  consent 
the  peton  be  dismissed.  And  order  that  the  petr's  costs  of  and 
incident  to  the  sd  peton  be  taxed  by,  &c.,  as  between  solor  and  client, 
and  be  pd  by  the  coy  to  the  petr ;  and  if  such  costs  when  taxed  do  not 
amount  to  100/.,  the  petr  by  his  counsel  undertaking  to  apply  the 
excess  of  the  100/.  already  pd  to  the  petr  towards  satisfaction  of  the 
first  of  the  three  promissory  notes  given  by  the  sd  coy  to  the  petr 
which  shall  become  payable  after  the  taxing-master's  certificate  shall 
have  been  filed.  And  if  such  costs  when  taxed  shall  exceed  the  sd 
sum  of  100/.,  the  balance  of  such  costs  is  to  be  pd  hj  the  sd  coy  to  the 
petr  on  the  loth  of  Dec.  instant.  Government  Security  Fire  Insurance 
Co.,  22nd  June,  1877.     A.  1218. 


Form  65a.        Upon  the  peton,  &c.,  and  upon  hearing,  &c.,  and  upon  reading,  &:c., 
Another.  ^^^  the  petr  not  wishing  to  proceed  with  the  sd  peton,  and  the  sd  coy 

by  their  counsel  undertaking  to  pay  the  costs  of  the  sd  petr,  by  consent 
order  that  the  sd  petr  be  at  liberty  to  withdraw  the  sd  peton.  And 
order  that  costs  of  sd  petr  of  the  sd  peton  be  taxed.  Brunsivick  Cotton 
Spinning  Co.,  Vaughan  Williams,  J.,  19th  Feb.  1896  (0021  of  1896). 
And  see  Barcelona  (Besos)  Waterioorks  Co.,  Vaughan  Williams,  J., 
Gist  Oct.  1894  (0091  of  1894). 


^orm  66.  Upon  tho  peton  of  M.  [/o/-  compulsory  order'],  and  upon  hearing 

Order  tluit  counsel  for  the  petr,  and  for  the  sd  coy,  and  the  petr  by  his  counsel 

rolItTYbt'"^  fidmitting  that  the  claim  of  the  petr  against  the  sd  coy  has  since  the 

paid  bfforc  «tl  peton  WHS  preferred  been  satisfied,  This  Ct  doth  not  think  fit  to 
li',' 


I'.-nnng'. 
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make  any  order  on  the  scl  peton,  but  doth  order  that  the  sd  coy  do  pay 
to  the  petr  his  costs  of  the  sd  peton,  and  such  costs  to  be  taxed,  &c. 
British  Alliance  Corporation,  Malins,  V.-C,  17th  May,  1878.    A.  2124. 

Where  the  petitioner's  debt  is  paid  before  the  hearing-,  but  the  company  will  not 
pay  his  costs,  he  should  apply  for  his  costs  at  the  hearing,  and  an  order  will  be 
made  as  above.  Alliance  Co.,  W.  N.  (18G7)  218  ;  Flagstaff  Co.,  20  Eq.  268  ;  Ifasonic 
Co.,  32  C.  D.  373.  But  before  making'  the  order  the  Court  generally  requires  an 
affidavit  that  the  company  has  no  other  debts  than  that  of  the  petitioner,  or  that  it 
has  sufficient  assets  to  pay  all  its  debts. 

Where  the  company  pays  the  debt  and  costs  before  the  hearing,  and  undertakes 
to  indemnify  the  petitioner  against  claims  for  costs  by  creditors  and  contributories 
who  may  appear,  it  has  been  held  that  the  petitioner  is  not  entitled  to  the  costs  of 
appearing.  Adjustable  Horse  Shoe  Co.,  AV.  N.  (1890)  157.  But  R.  2  of  March,  1893, 
seems  to  justify  his  appearance.     See  p.  78. 

And  sometimes,  when  no  creditor  or  shareholder  appears  except  the  petitioner, 
and  he  is  willing  to  withdraw,  an  adjournment  is  ordered  to  see  whether  anyone 
■wishes  to  be  substituted  as  petitioner. 

Upon  the  peton,  &c.,  and  the  petrs  by  their  counsel  admitting  that     Form  67 
the  debts  and  costs  of  execution  due  from  the  sd  coy  to  the  petrs  had  _^^Qti^gi, 
since  been  pd,  This  Ct  doth  not  think  fit  to  make  any  order  on  the  sd  where  credi- 

peton,  but  doth  order  that  the  sd  coy  do  pay  to  the  petrs  and  to ^^^  oppose. 

and  creditors,  their  costs  of  and  occasioned  by  the  sd  peton  : 

such  costs  to  be  taxed  by  the  taxing-master,  who  is  to  allow  to  the  sd 
creditors  such  costs  only  as  would  properly  have  been  incurred  by 
such  creditors  resply  if  all  such  creditors  had  been  represented  by  the 
same  counsel  and  solors.  Association  of  Land  Financiers,  Malins,  V.-C, 
25th  June,  1878.     B.  1408. 

But  this  rule  cannot  apply  in  all  cases.  Suppose  the  company  is  insolvent,  surely 
in  that  case  the  petitioner  is  not  bound  to  rely  on  the  company's  contract  to  indem- 
nify him  against  the  costs  of  creditors  or  contributories,  which  the  Court,  in  dis- 
missing the  petition,  may,  in  his  absence,  order  him  to  pay.  And  see  now  K.  2  of 
March,  1893,  supra,  p.  78. 

Revivor. 

Upon  motion,  «&c.,  by  counsel  for  "W.  and  F.,  the  exors  of  the  will     Form  68. 
of  C.  F.,  deed,  who  alleged  that  on  the  24th  of  Dec.  1874,  the  sd  jjevivor  on 
C.  F.  presented  his  peton  for  the  winding-up  of  the  sd  coy  under,  &c.,  application  of 
and  that  the  sd  petr  died  on  the  11th  of  May,  1876,  having  by  his  ^^g^utors'^ 
last  will  and  testament  appointed  the  sd  W.  and  F.  exors  thof,  who 
duly  proved  the  same  on  the  3rd  of  June,  1876,  Order  that  the  sd  peton 
and  the  proceedings  thereunder  be  carried  on  and  prosecuted  by  the 
sd  W.  and  F.  in  like  manner  as  the  same  might  have  been  carried  on 
by  the   sd  F.   in  case  he  had  not  died.      Tecoma  Silver  Mining   Co., 
HaU,  V.-C,  26th  July,  1877.     B.  1473. 

See  also  Dijnevor  Collieries  Co.,  W.  N.  (1878)  199,  where  a  similar  order  was  made, 
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tlie  petitioner  having  died  before  the  hearing  of  the  petition.     And  see  Commercial 
Bank  of  London,  W.  N.  (1888)  214. 

See  also  Burn  ^-  Co.,  Kay,  J.,  15th  Nov.  1886  (A.  1530),  vrhere  the  petitioner  had 
died  after  the  winding-up  order. 


Form  69.         Upon  x^eton   of  E.  L.  B.,    »S:c.,    ttis   day  preferred  unto  tliis  Ct, 
■^ho  alleged  that  on  the day  of  Feb.  1891,  M.  L.  and  the  petr 


E.  L.  B.  preferred  a  peton  to  this  Ct  in  the  above-mentd  matter, 


Eevivor  on 

application 

of  petitioner's  j^raying  [winding-iip  petoti]  ;  that  the  sd  M.  L.  died  on  the  20th  day  of 
ra  or.  ^  "x^  1891,  and  that  letters  of  admon  of  the  estate  of  the  sd  M.  L. 
were  on  the  6th  day  of  May,  1891,  granted  to  the  petr  A.  L.,  It  was 
therefore  prayed,  and  is  accordingly  ordered,  that  the  petr  be  at 
liberty  to  continue  and  carry  on  the  sd  peton  in  the  same  manner  as 
the  sd  M.  L.  and  E.  L.  B.  might  have  done  if  the  sd  M.  L.  had  not 
died.     National  Whole  Meal,  S^'c.  Co.,  Kekewich,  J.,  8th  May,  1891. 


Form  70. 

Order 

BtriJring  out 
petitioner's 
name. 


Striking  out  Petitioner's  Name. 

Upon  motion,  &c.,  Order  that  the  name  of  E.  be  struck  out  as  one  of 
the  sd  petrs,  on  the  ground  that  his  name  was  used  without  his 
consent  or  authority.  And  order  the  respts  to  pay  to  the  sd  E,.  his 
costs  of  this  motion,  to  be  taxed  by  the  taxing  master  as  between 
solor  and  client.  Netherthorpe  Freehold,  Chitty,  J.,  7th  Dec.  1883. 
B.  1753. 


CHAPTEE  IX. 

WINDING-UP  ORDERS  AND  NOTICES,  SERVICE  AND  ADVERTISEMENT 

THEREOF. 


Provisional  Orders. 

The  old  practice  of  pronouncing  a  winding-vip  order,  but  directing  that  it  should 
not  be  drawn  up  before  a  certain  day  if  the  company  complied  with  certain  condi- 
tions, e.g.,  paid  the  petitioner's  debt  and  costs  in  the  meantime,  is  not  now  followed. 
^ee  Baker,  Tuckers  ^-  Co.,  W.  N.  (1894)  33.  The  reason  for  tliis  alteration  is  that 
notice  (see  infra)  has  at  once  to  be  given  to  the  official  receiver  on  the  same  day  that 
the  order  is  made.  He  thereupon  becomes  provisional  liquidator  (sect.  4  of  1890) 
and  takes  possession  of  the  assets.     Rules  89 — 91  of  1890. 

When  there  are  sanguine  hopes  of  an  early  settlement,  the  practice  is  now  to 
adjourn  the  petition  to  a  day  named,  with  an  intimation  that  if  the  debt  and  costs 
are  not  paid  in  the  meantime  a  winding-up  order  will  then  be  made  without  hearing 
further  evidence  or  argument ;  but  the  petitioner  must  appear  and  apply  for  the 
order. 

Notice  to  Official  Receiver. 

R.  22  of  April,  1892. — When  an  order  for  the  winding-up  of  a  company  or  for 
the  axjpointment  of  the  official  receiver  as  provisional  liquidator,  prior  to  the 
making  of  an  order  for  the  winding-up  of  the  company,  has  been  pronounced  in 
Court,  the  registrar  shall,  on  the  same  day,  send  to  the  official  receiver  a  notice 
informing  him  that  the  order  has  been  pronounced. 

The  notice  may  bo  in  Forms  5  and  6  resxiectively,  with  such  variations  as 
circumstances  may  require. 

{Title.)  Form  71. 

To  the  Official  Eeceiver  of  the  Court.  ZTT:     : 

Notincation 

{Address.)  to  official 

Orders   pronounced  this   day   by  the  Honorable  Mr.  Justice  orders^ro- 

\or,  as  the  case  may  he']  on  petons  for  winding-up  of  cos  under  the  nounced  on 

Cos  Acts,  1862  to  1890.     [_The  schedule  annexed  contains  three  columns,  ^^in(Ji^^.°^p 

headed   respectively: — "Name  of   Company;"    "Eeg'istered  Office  of  Form  l  9a  of 

Company ; "  "Petitioner's  Solicitor."]  Ap.^isg?'. ^  ""^ 
In  the  High  Court  a  separate  notification  is  given  of  each  compulsory  order. 
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Notification  to 
Central  Office 
of  orders 
pronounced  on 
petitions  for 
Tvinding-up. 


Notice  to  Central  Office. 

Notice  of  the  fact  that  a  winding-up  order  has  been  pronounced  is  also  sent  by 
the  registrar  to  the  Central  Office  of  the  Supreme  Court  of  Judicature,  and  is  in  the 
following  form :  — 

Form  71a.    In  the  High  Ct  of  Justice. 
Cos  (Winding-up). 

To  the  Central  Office,  Royal  Cts  of  Justice,  Strand,  W.C. 
Orders  have  been  to-day  made  for  the  compulsory  winding-up  of  the 
under-mentd  cos  under  the  Cos  Acts,  1862  to  1890  \_here  follow  two 
cohnnns,  headed  respectively  : — "Name  of  Company"  and  "Registered 
Office  of  Company"]. 
Dated  the of . 

Completion  of  Order. 

B.  23  of  April,  1892. — It  shall  be  the  duty  of  the  petitioner,  and  of  all  other 
persons  who  have  appeared  on  the  hearing  of  the  petition,  at  latest  on  the  day 
following  the  day  on  which  an  order  for  the  winding-up  of  a  company  is  pro- 
nounced in  Court,  to  leave  at  the  registrar's  office  all  the  documents  required  for 
the  purpose  of  enabling  the  registrar  to  complete  the  order  forthwith. 

Wliere  the  petitioner  neglected  to  draw  up  the  order,  and  a  debenture  holder's 
action  was  pending  in  wliich  steps  were  being  taken  to  realize  the  assets,  leave  was 
given  to  a  creditor,  who  had  not  appeared  on  the  petition,  to  draw  up  the  order. 
South  MetropoVitan,  %c.  Co.,  W.  N.  (1891)  51.     Eut  see  E.  24  of  April,  1892,  infra. 

K.  24  of  April,  1892. — It  shall  not  be  necessary  for  the  registrar  to  make  an 
appointment  to  settle  the  order,  or  to  give  notice  to  any  of  the  parties  thereto, 
unless  in  any  particular  case  the  special  circumstances  make  an  appointment  or 
notice  necessary. 


Form  72. 

Order  for 
winding-up. 
Form  18  of 
1890. 


{Title) 

Ux^on  the  peton  of  the  above-named  coy  \or  A.  B.,  of  &c.,  a  creditor 

[or  contributory]  of  the  above-named  coy],  on  the day  of , 

189 — ,  preferred  unto  the  Ct,  and  upon  hearing  for  the  petr, 

and for ,  and  upon  reading  the  sd  peton,  an  afft  of  (the  sd 

petr),  filed,  &c.,  verifying  the  sd  peton,  an  alft  of  L.  M.,  filed  the 

day  of ,  189 — ,  the  London  Gazette  oi  the day  of ,  189 — , 

the newspaper  of  the day  of \_enter  any  other  papers], 

each  containing  an  advertisement  of   the  sd  peton   \_enter  any  other 

evidence],  this  Ct  doth  order  that  the  sd Coy  be  wound  up  by  this 

Ct  under  tlio  provisions  of  the  Cos  Acts,  1862  to  1890,  and  that  [_name 
"f  "if  fecr],  tlie  off  recr  attached  to  this  Ct,  be  constituted  prov 
liq  of  the  ail'airs  of  the  coy. 

Note. — A.  B.,  being  a of  the  coy,  is  hereby  required  to  attend 

at  tho  office  of  the  off  recr  at  \insert  the  place  at  tvhich  attendance  is 
required]. 

Tlio  off  rccr's  offices  are  open  every  weekday  from  10  a.m.  to 
4  p.m.,  except days,  wlion  they  close  at  —  p.m. 

llic  name  of  tlio  official  receiver  is  not  now  inserted.     See  Form  72a, 
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{Title.)  Form  72a. 

Upon  the  petou  of  ["tlie  above-mcntd  coy,"  or  A.  B.,  of  &c.],  a  Order  for 

["creditor"  or  "contributory"]  of  tho  above-mentd  coy  on  the windmg-up. 

day  of ,  189 — ,  preferred  unto  this  Ct,  and  upon  hearing  counsel 

for  the  petr,  for  the  above-mentd  coy  [  Where  the  coy  does  not  appear, 
the  following  tvords  must  be  substituted  for  those  in  italics,  viz.,  "  and  no 
one  appearing-  for  the  above-named  coy,  although  duly  served  with 
the  sd  peton,  as  appears  by  the  afEt  of  C.  D.,  filed,"  (fcc],  and  for  the 
several  persons  named  in  the  first  schedule  hereto,  creditors  support- 
ing the  sd  peton,  for  the  several  persons  named  in  the  second  schedule 
hereto,  creditors  opposing  the  sd  peton,  and  for  the  several  persons 
named  in  the  third  schedule  hereto,  contributories  supporting  the  sd 
peton,  &c.,  and  upon  reading  the  sd  peton,  an  afft  of  ["the  sd  petr  "] 

filed  the day  of -,  189 —  (verifying  the  sd  peton),  the  London 

Gazette,  dated  the day  of ,  189 — ,  and  the  Times  and  Standard 

and  Daily  News  newspapers,  all  dated  the day  of  ,  189 — , 

and  each  containing  an  advertisement  of  the  sd  peton,  an  afft  of , 

filed  the day  of ,  a  joint  afft  of and ,  filed  the 

day  of  ,  &c.,  and  the  several  exhibits  in  the  sd  affts  referred  to 

l^enter  any  other  document  or  other  evidence,  e.g.,  "  and  the  order,  dated 
&c."  (appointing prov  liq),  or  "and  upon  hearing  the  evidence  of  T., 
taken  upon  his  oral  examination  before  this  Ct"J. 

This  Ct  doth  order  that  the  sd  \jiame  of  coy  infull'\  be  wound  up  by 
this  Ct  under  the  provisions  of  the  Cos  Acts,  1862  to  1890. 

And  it  is  ordered  that  one  of  the  off  recrs  attached  to  this  Ct  be 
constituted  prov  Kqr  of  the  affairs  of  the  sd  coy. 

And  it  is  ordered  that  the  costs  of  the  petr  and  of  the  sd  coy  [and  of 
the  creditors  and  contributories  supporting  the  peton]  be  taxed  and 
paid  out  of  the  assets  of  the  sd  coy  [but  that  on  such  taxation  only 
one  set  of  costs  is  to  be  allowed  to  the  creditors  supporting  the  peton, 
and  one  set  of  costs  to  the  contributories  supporting  the  peton]. 

Note. — It  will  be  the  duty  of  the  person  who  is  the  secretary  or 
chief  officer  of  the  coy,  and  such  of  the  persons  who  are  liable  to  make 
out  or  concur  in  making  out  the  coy's  statement  of  affairs  as  the  off 
recr  may  require  him  or  them,  to  attend  on  the  off  recr  forthwith  on 
the  service  of  this  order. 

The  off  recr's  offices,  33,  Carey  Street,  London,  W.C,  are  open 
every  week-day  from  ten  a.m.  to  four  p.m.,  except  on  Saturdays,  when 
they  close  at  two  p.m. 

The  above  form  is  the  one  now  actually  used,  and  is  based  on  Form  18  of  1890. 
Form  72,  supra. 

As  TO  Costs. 

Under  the  old  practice,  the  usual  order  as  to  costs  where  a  winding-up  order  was 
made  was  to  give  the  petitioner  and  the  company,  and  the  contributories  and  creditors 
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Interim 

(jrovisioiial 
iiiuulator. 


supporting  the  petition,  their  costs,  but  only  one  set  among  the  contributories,  and 
one  among  the  creditors.  Hiimbcr  Ironworks  Co.,  2  Eq.  15  ;  35  Beav.  34G  ;  European 
Banking  Co.,  2  Eq.  521 ;  35  L.  J.  Ch.  690 ;  Feckham  Trams,  57  L.  J.  Ch.  4G2.  And  this 
order  has  often  been  made  under  the  new  practice,  but  there  is  no  hard-and-fast 
rule. 

As  to  <nving  one  set  of  costs  only  where  the  same  solicitor  appears  for  two  or 
more  parties,  see  supra,  Chap.  VIII.  p.  79. 

If  the  petition  makes  personal  charges  against  any  du'ector  or  member,  e.g.,  of 
fraud  or  misconduct,  such  director  or  member  may  appear  separately,  and  if  the 
petition  is  dismissed,  or  the  charge  is  disposed  of,  the  Court  may  order  the  peti- 
tioner to  pay  the  costs  of  such  separate  appearances.     Anglo-Greek  Co.,  2  Eq.  11. 

As  to  the  costs  of  a  voluntary  liquidator  appearing  at  the  hearing,  see  A.  IF.  Hall 
Si  Co.,  W.  N.  (1885)  190  ;  Mont  de  Fiete  of  England,  W.  N.  (1892)  166. 

As  to  costs  of  concurrent  petitions,  see  infra,  note  to  Form  76. 

Under  the  old  practice,  the  order,  where  a  provisional  liquidator  had  been 
appointed,  usually  provided  for  ' '  the  costs   of  and  relating  to  the  said  petition 

including  the  costs  of  and  consequent  upon  the  appointment  of  the  said  as 

provisional  liquidator,"  and  it  may  be  proper  to  follow  this  practice.  And  where 
a  person  other  than  the  official  receiver  has  been  already  appointed  provisional 
liquidator,  it  may  be  necessary  to  insert,  before  the  foot-note,  the  foUovring  words : — 
"And  H.,  who  was  by  the  said  order,  dated,  &:c.,  appointed  provisional  liquidator 
of  the  said  company,  is  to  be  at  liberty  to  apply  in  chambers  as  to  passing  his 
accounts,  and  for  his  costs  and  remuneration."  Unionist  Chth,  Ziintd.,  U.  0126  of 
1891.  But  the  official  receiver  is  the  only  person  now  usually  appointed  as  interim 
provisional  hquidator. 

As  TO  Note. 

E.  38  of  1890. — An  order  to  wind  up  a  company  shall  contain  at  the  foot 
thereof  a  notice  stating  that  it  will  be  the  duty  of  the  person  who  is  at  the  time 
secretary  or  chief  officer  of  the  company,  and  of  such  of  the  persons  who  are  liable 
to  make  out  or  concur  in  making  out  the  company's  statement  of  affairs  as  the 
official  receiver  may  requii-e,  to  attend  on  the  official  receiver  forthwith  on  the 
service  thereof  at  the  place  mentioned  therein. 

The  note  at  the  foot  of  the  order  has  been  substituted  for  the  original  note  in 
Form  18  of  1890. 

The  substituted  footnote  is  more  in  accordance  with  Rule  38  of  1890. 

Having  regard  to  sect.  4  of  1890,  and  the  decision  in  North  TFaks  Gunpoivder  Co., 
(1892)  2  Q.  B.  220,  the  words  in  the  order  constituting  the  official  receiver  provisional 
liquidator  are  surplusage.  After  the  number  of  official  receivers  attached  to  the 
High  Court  was  increased,  the  practice  of  stating  the  receiver's  christian  name  and 
surname  was  discontinued.     See  note  to  Form  76b. 

Whore  an  interim  provisional  liquidator  had  been  appointed,  the  following  words 

were  inserted  in  the  winding-up  order:    "And  it  is  ordered  that  Mr.  ,  the 

off  recr  attached  to  this  Ct,  bo  continued  prov  liqr  of  the  affairs  of  the  sd  coy, 
but  with  the  limitations  and  restrictions  imposed  by  the  sd  order  dated,"  &c.  Com- 
vicrcial  Banking  Co.  ofSi/dnrg,  00M2  of  1893,  Vaughan  Williams,  J.,  7th  June,  1893. 
And  tlii.s  practice  is  still  followed. 


Form  72b.        And  it  is  oidorcd  that  no  stops  or  proceedings  are  to  be  taken  under 
Iic»triclioii        ^^""  ord(!r  williout  the  sanction  of  tliis  Court.      Qucciisland  National 
Jiank,  ()()i;38  andOOMl  of  1893,  Vaughan  Williams,  J.,  8th  July,  1893. 

lu  the  case  of  foreign  coinpauicB,  such  restrictions  are  not  uncommon.    Commercial 
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Bank  of  South  Australia,  33  C.  D.  174  ;  Federal  Bank  of  Australia,  W.  N.  (1893)  46, 
77  ;  Standard  Bank  of  Australia,  00125  of  1893  ;  Nalional  Bank  of  Australia,  00126 
of  1893  ;   Commercial  Bank  of  Australia,  00174  of  1896,  5th  Aug.  1896. 


And  the  Ct  doth  hby  limit  and  restrict  the  powers  of  the  sd  prov  liqr  Form  72c. 
to  the  following  acts,  viz.,  to  take  possession  of  and  collect  and  protect 
the  assets  of  the  coy,  but  not  to  distribute  or  part  with  the  same  until 
further  order,  and  the  off  recr  as  such  prov  liqr  is  to  be  at  liberty  to 
employ  the  London  manager  of  the  sd  coy  to  do  such  things  as  the  off 
recr  may  consider  necessary.  Commercial  Bank  of  Australia,  0094  of 
1893,  Vaughan  Williams,  J.,  18th  May,  1893. 


Another. 


And  it  is  ordered  that  the  sd  C.   do  pass  his  account  and  be  dis-     Form  73. 
charged,  and  his  recognizance  and  bond,  dated,  &c.,  be  vacated,  and    '        '. 
that  the  sd  C.  is  to  be  at  liberty  to  apply  for  any  balance  due  to  him  winding-up 
on  such  account.     National  Wholemeal  Co.,  41  of  1891,  Kekewich,  J.,  °^^'^\'  ^^ter 
Mi  May,  1891.  S^Zlr' 

But  it  is  not  now  the  practice  to  appoint  an  outside  provisional  liquidator.  liquidator 

And  it  is  ordered  that  the  sd  N.,  who  by  the  sd  order  of  the of     Form  74. 

,  was  appointed  prov  liqr  of  the  sd  coy,  do  pass  his  account  as  ^^o^j^gj. 

prov  liqr,  and  do  pay  to  the  off  recr  and  prov  liqr  the  balance,  if  any, 
found  due  from  him  as  such  prov  liqr,  within  seven  days  after  the 
passing  of  such  account,  and  upon  such  payment  being  made,  or  upon 
its  being  certified  that  there  is  no  balance  due  from  him,  it  is  ordered 

that  the  recognizance  of  the  sd ,  and  the  joint  and  several  bond 

of  the  sd  ,   and  the  Society,  Limtd,  dated  resply,  «&c.,  be 

vacated,  and  in  the  event  of  a  balance  being  found  due  to  the  sd 

on  the  said  account,  it  is  ordered  that  he  be  at  liberty  to  apply  for 
payment  of  such  balance. 

Upon  the  peton  of  E.  W.  S.,  of ,  a  creditor  of  the  above-named     Form  75. 

coy,  on  the  day  of  preferred  unto  this  Ct,  and  upon  the  „^.   ,. 

peton  of  E.  P.,  of ,  another  creditor  of  the  above-named  coy,  on  order  on  two 

the day  of preferred  unto  this  Ct,  and  upon  hearing  counsel  Petitions. 

for  the  respective  petrs  for  the  above-named  coy,  and  for  L.  C.  A.,  a 
creditor,  and  upon  reading  the  sd  petons  resply,  an  afft  of  the  said 

E.  W.  S.,  filed  the day  of ,  verifying  the  first-mentd  peton, 

and  an  afft  of  the  sd  E.  P.,  verifying  the  secondly-mentd  peton,  the 
London  Gazette^   the  Times  newspaper,  and  the  Standard  newspaper, 

all  of  the  day  of ,  each  containing  an  advertisement  of  the 

first-mentd  peton,  and  the  London  Gazette,  &c.,  each  containing  an 
advertisement  of  the  secondly-mentd  peton,  an  afft  of  E.  W.  S.,  filed 
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the day  of ,  an  afft,  &c.,  a  joint  afft  of  A.  A.  E.  and  J.  C.  W., 

filed,  &c.,  and  t-vro  several  affts  of  the  sd  L.  C.  A.,  filed  resply,  &c. 
This  Ct  doth  order  that  the  B.  &c.  Coy,  Limtd,  be  wound  up  by 
this  Ct  under  the  provisions  of  the  Cos  Acts,  [1862  to  1890].  And 
order  that  the  petrs  resjily,  and  the  said  coy,  and  the  said  L.  C.  A.,  be 
allowed  their  costs  of  or  relating  to  the  sd  petons  resply,  out  of  the 
assets  of  the  said  coy,  such  costs  to  be  taxed  by  the  taxing  officer. 
British  Guardian  Life  Assur.  Co.,  Hall,  V.-C,  2nd  May,  1876.    A.  951. 


Form  76. 

Order  allow- 
ing costs  of 
second 
petition. 


Upon  the  peton  of  H.  and  M.  on  the  31st  Jan.,  1879,  preferred 
\_wincUng-up  peton^,  and  upon  hearing  counsel  for  the  petrs,  and  for  S., 
a  creditor,  and  upon  reading  the  sd  peton,  and  it  being  alleged  that 
an  order  dated  10th  Feb.,  1879,  has  been  made  for  the  compulsory 
winding-up  of  the  sd  coy,  and  upon  reading  the  sd  order :  This  Ct  doth 
not  think  fit  to  make  any  order  on  this  peton,  but  doth  order  that  the 
costs  of  the  sd  petrs,  and  of  the  sd  S.  of  this  applicon,  be  costs  in  the 
winding-up  of  the  sd  coy.  Medium  for  Sales  and  Exchanges,  Hall, 
V.-C,  14th  Feb.,  1879.  B.  427.  And  see  Mynyddgorddhn  Co.,  Bacon, 
V.-C,  13th  Feb.,  1883.     B.  269. 


Costs  of  Conctjreent  Petitions. 

When  one  petition  has  been  presented  and  is  pending,  the  presentation  of  a 
second  -^eiiiion  is,  prima  facie,  unjustifiable.  It  may,  however,  be  justified  if  the 
petition  alleges  that  the  first  is  collusive,  or  not  presented  bond  fide ;  but  the  facts 
alleged  must  be  proved  {Building  Societies'  Trust,  44  C.  D.  140),  and  if  they  are 
proved,  the  first  petitions  will  probably  be  dismissed  and  the  order  made  on  the 
second.  But,  until  notice  of  the  presentation  of  a  prior  petition,  steps  may  be  taken 
with  a  view  to  petitioning,  and  the  Coui-t  may  allow  the  costs  up  to  the  time  when 
notice  is  received  of  the  prior  petition — i.  e.,  generally,  the  time  when  the  second 
petition  is  presented.  General  Financial  Bank,  20  C.  D.  276;  SJierinaham  Der.  Co., 
W.  N.  (1893)  5  ;  Scott  and  Jackson,  W.  N.  (1893)  184.     And  see  note  to  Form  24. 


Copies  for 
offifinl 


Copy  for 
joint  Htock 
registrar. 


Notir:*!  to 
rejfiMtnir  of 
buil'Iing 
BocibticH. 


Copies  and  Service  of  Order. 

E.  39  of  1890. — Three  copies  of  eveiy  order  to  wind  up  a  company,  and  order  for 
tlic  appointiuent  of  the  official  receiver  as  provisional  liquidator  of  a  company, 
sealed  with  the  seal  of  the  Court,  shall  forthwith  be  sent  by  post  or  otherwise  by  the 
registrar  to  the  official  receiver.     [Two  copies  only  are  now  sent.] 

Sect  88  of  1862. — When  an  order  has  been  made  for  winding  up  a  company  under 
tluH  Act,  a  copy  of  such  order  shall  forthwith  be  forwarded  by  the  company  to  the 
Registrar  of  Joint  Stock  Companies,  who  shall  make  a  minute  thereof  in  his  books 
relating  to  the  company. 

Sect.  32  of  Building  Societies  Act,  1874.— Notice  of  the  commencement  and 
t(rmination  of  every  dissolution  or  winding-up  [of  a  registered  building  society] 
ahull  bo  Hcnt  to  the  registrar,  and  registered  by  him.  The  Building  Societies  Act, 
1891,  contains  nothing  to  the  contrary. 

Tho  notice  must  be  in  duplicate  and  according  to  Treasury  Reg.  1895  and 
Fonri  AB. 
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R.  40  of  1890. — The  oflBcial  receiver  shall  caiise  a  copy  of  the  order  to  wind  up  Service  on 
the  company  scaled  Avith  the  seal  of  the  Court  to  be  served  upon  the  secretary  or  company, 
other  chief  officer  of  the  company  at  the  registei'ed  office  of  the  company,  or  upon 
such  other  person  or  persons,  or  in  such  other  manner  as  the  Court  may  direct. 

Orders  for  substituted  service  of  winding-up  orders  will  be  in  much  the  same 
form  as  special  orders  for  service  of  petitions,  as  to  which  see  Chap.  IV. 

Supervision  orders  "shall  bo  served  upon  such  persons  (if  any)  and  in  such  Supervision 
manner  as  the  Court  shall  direct."     See  R.  G  of  18G2.  orders. 


Return  to  be  made  by  the  off  reer  immediately  upon  his  receiving    Form  76a 

notice  of  the  making  of  orders  or  provisional  orders  for  winding  up  ■ — 

COS.     [A  schedule   follows,   with  five  columns,   headed   respectively,  Boar™of" 
'' Name  of  coy,"  "No.  of  matter,"   "Date  of  order  \if  a  provisional  Trade. 
order,  off  recr  should  state  so~\,''^   "  Name  of  petr's  solor,"    "Name  of     '     °'      ' 
o£f  recr  to  whom  it  is  projiosed  case  should  be  assigned  [««y  special 
reason  for  appointing   an  off  recr  out  of  the  usual  rotation  should  be 
stated^J^     The  form  is  addressed  "To  the  Inspector-General  in  Cos 
Liqdn,"  and  is  signed  by  one  of  the  off  recrs.] 

The  following  order  is  then  issued  by  the  Board  of  Trade : — 

{Title.)  Form  76b. 

By  virtue  of  the  powers  conferred  by  the  Cos  ("Winding-up)  Act,  ~Z~: 

1890,  the  Board  of  Trade  appoints  IMr.  ,  one  of  the  off  recrs  in  pointing 

bankruptcy  attached  to  the  Ct,  to  be  off  reer  of  the  coy  for  all  purposes  '^fficial 
under  the  sd  Act. 

Dated  this day  of ,  1894. 

By  the  Board,  John  Smith, 

Inspector-General  in  Cos  Liqn,  duly  authorised  in  that  behalf 
by  the  President  of  the  Board  of  Trade. 

Up  to  July,  1893,  there  was  only  one  official  receiver,  Mr.  C.  J.  Stewart,  attached 
to  the  High  Court,  but  two  more,  Mr.  G.  Stapylton  Barnes  and  Mr.  Wheeler, 
having  been  appointed,  orders  as  above  became  necessary.  Mr.  Stewart  resigned 
on  March  31,  1896,  and  no  other  official  receiver  has  been  appointed. 

Except  under  special  circumstances,  the  cases  are  allotted  in  strict  rotation  to  the 
two  official  receivers. 

Notices,  Gazetliny,  ^'c. 

Supervision  orders  must  still,  unless  the  advertisement  is  dispensed  with,  within  Supcrvi'^ion 
twelve  days  after  the  date  thereof,  be  advertised  by  the  petitioner  once  in  the  London  orders. 
Gazette  and  in  such  other  newspapers  as  may  be  directed.     See  Rs.  6  and  53  of 
1862. 

As  to  notices  for  gazetting,  in  case  of  a  compidsory  winding-up  order,  see  the 
following  rule. 

B.  41  of  1890. — When  an  order  to  wind  up  a  company  is  made,  the  official  Notice  to 
receiver  shall  forthwith  give  notice  thereof  to  the  Board  of  Trade,  Avho  shall  forth-  Board  of 
with  cause  such  notice  to  be  gazetted.  Trade. 
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Form  77.  The  appropriate  form  of  notice  for  the  Gazette  is  prescribed  by  tbe  Board  of  Trade 

order  of  13tli  February,  1891.     See  Form  15. 

As  actually  used  it  is  intituled  in  the  Act  of  1890,  and  contains  six  vertical  columns, 
headed  respectively  : — (1)  Name  of  company  ;  (2)  Address  of  registered  offices  ; 
(3)  Court ;  (4)  Number  of  matter ;  (5)  Date  of  order ;  (6)  Date  of  presentation  of 
petition. 

It  is  signed  and  dated  by  the  official  receiver,  and  addressed — To  the  Inspector- 
General  in  Companies'  Liquidation,  Board  of  Trade,  4,  Whitehall  Yard. 


Gazette 
notice  of 
■winding-up 
order. 

Form  86  of 
1890. 


Form  78. 

Notice  of 
order  to  wind 
up  for  local 
paper. 
Form  20  of 
1890  (as  now 
altered) . 


Form  79. 

Notice  by 

official 

receiver  of 

winding-up 

order 

(general). 


The  Companies  Acts,  1862  to  1890. 

In  the  matter  of  the  \insert  full  title  of  coy~\  Company,  Limited. 

Notice  is  hereby  given  that  by  an  order  made  by  [insert  name  of  Ct 
which  made  the  order,  e.g.,  "the  High  Court  of  Justice"]  in  the  above 
matter,  dated  the  3rd  day  of  Sept.  1895,  on  the  peton  of  the  above- 
named  coy  [or  A.  B.,  of  No.  3, Street,  in  the  City  of  London, 

merchant,  and  C.  D.,  of  ,  in  the  County  of  ,  respectively 

shareholders],  It  was  ordered  that,  &:c.  [as  iji  order,  e.g.,  "the  sd  coy 
be  wound  up  by  this  Ct  under  the  provisions  of  the  Cos  Acts,  1862  to 
1890  "]  :  Notice  is  also  hereby  given  that  the  Board  of  Trade  has,  by 
virtue  of  the  powers  conferred  by  the  Cos  (Winding-up)  Act,  1890, 
appointed  Mr.  George  Stapylton  Barnes  to  be  the  off  recr  of  the  coy  for 
all  purposes  under  the  sd  Act,  and  that  the  first  meeting  of  creditors 
will  be  held  at  [33,  Carey  Street,  Lincoln's  Inn,  "W.C],  on  the  — th 
day  of  Oct.  189 — ,  at  11  o'clock,  and  the  first  meeting  of  contributories 
will  be  held  at  [the  same  place]  on  the  same  day,  at  1 2  o'clock. 

Dated  this  — th  day  of 189—. 

G.  S.  B.,  off  recr  and  prov  liqr. 

The  official  receiver  shall  forthwith  send  notice  thereof  [i.e.,  of  a  compulsory 
•winding-up  order)  to  such  local  paper  as  the  Board  of  Trade  may  from  time  to  time 
du-ect,  or,  in  default  of  such  direction,  as  he  may  select.     (R.  41,  cl.  2,  of  1890.) 

A  winding-up  order  is  not  a  judgment  in  rem,  and  if  improperly  made  is  not 
binding  on  strangers.     Boidlng  ^-  WeJbi/s  Contract,  (1895)  1  Ch.  663. 

\_Please  address  all  commtmications  respecting  this  matter 
to  the  OJicial  Receiver  in  Companies'  Liquidation,  and 
quote  the  name  and  number  of  the  matter.[\ 
{Full  Title.) 
Board  of  Trade. 

Department  of  the  Official  Eeceiver  in  Companies'  Liquidation, 
33,  Carey  Street,  Lincoln's  Inn, 

London,  W.C. 189—. 

I  hereby  give  you  notice  that  a  winding-up  order  was,  on  the day 

of ,  189 — ,  made  by  the  High  Ct  of  Justice  in  the  matter  of  the 

above-named  coy,  by  which  order  I  am  constituted  prov  liqr  of  the  sd 
coy. 

I  am,  your  obedient  servant, 

,  off  recr  and  jfrov  liqr. 

To . 
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The  official  receiver  uses  a  fonn  as  above,  and  ho  sends  special  forms  of  notices  to 
the  company's  bankers  and  to  collectors  of  rates  and  taxes.  Each  of  these  notices, 
in  the  iirst  place,  states  that  a  winding-up  order  was  made  on  a  date  named,  and 
the  notice  to  the  collector  also  states  where  the  company  was  carrying  on  business. 

The  notice  to  the  banker  then  concludes  as  follows :  — 

"I  will  thank  you,  in  acknowledging  the  receipt  of  this  notice,  to  state  the 
amount  of  the  balance  standing  in  your  books  to  the  credit  of  the  company,  and,  if 
the  same  is  available,  to  forward  a  cheque  for  such  amount.  If  the  pass  book  be 
with  you,  please  cause  it  to  be  written  up  and  forwarded  to  me." 

The  notice  to  the  collector  concludes  as  follows  : — 

"  Any  claim  you  may  have  against  the  company  for in  respect  of  the  pre- 
mises situate  at  aforesaid,  should  be  proved  in  the  ordinary  way,  and  should 

there  be  sufficient  funds  for  the  purpose  you  will  be  entitled  to  payment  in  priority 
to  the  extent  mentioned  in  sect.  1  of  the  Preferential  Payments  in  Bankruptcy  Act, 
1888.  Should  any  proceedings  have  been  commenced  by  you  for  the  recovery  of 
the  said  claim,  such  proceedings  must  be  discontinued  forthwith,  pursuant  to  sect.  87 
of  the  Companies  Act,  1862." 


{Title.)  Form  79a. 

Upon  motion  on  tlie  23rd  April,  1896,  made  unto  tliis  Ct  by  B.  of,  '^^^. 
&c.,  and  J.  of,  &c.,  being  resply  the  directors  and  also  contributories  of  discharging 
the  above-named  coy,  and  upon  bearing  counsel  for  the  ajiplicants  and  o^^gp^""""^ 
G.  S.  B.,  tbe  off  recr  and  prov  liqr  of  tlie  above-named  coy  in  person, 
and  upon  reading  tbe  order  to  wind  up  the  above-named  coy,  dated 
1st  April,  1896,  the  affidavit  of,  &c.,  and  the  exhibit  X.  therein  referred 
to  (being  the  consent  of  all  the  shareholders  of  the  above-named  coy 
to  the  stay  of  all  proceedings  imder  the  sd  order  of  1st  April,  1896), 
order  that  upon  payment  by  the  above-named  coy  to  the  sd  G.  S.  B., 
as  such  off  recr  and  prov  liqr  as  afsd,  of  the  sum  of  10/.   10s.  for 
his  fees  and  expenses  as  such  prov  licp,  all  further  proceedings  imder 
the  sd  order,  dated  1st  April,  1890,  be  stayed,  and  that  the  sd  order 
be    discharged.      Gresham  Investment    Co.   (0058  of    1890),  Vaughan 
WiUiams,  J.,  12th  May,  1896. 

See  order  to  discharge  in  Towcester  Co.,  Jessel,  M.  R.,  30  May,  1878,  B.  1185, 
Order  recited  that  petitioner  paid,  that  order  not  advertised,  that  other  creditors 
who  appeared  consented.  Query  ultra  vires.  See  also  Aston  Co.,  45  L.  T.  676,  and 
R.  S.  C.  1883,  Ord.  XXVII.  r.  15.  Is  not  the  proper  course  merely  to  stay  proceed- 
ings under  sect.  89  of  1862,  and  not  discharge  order? 
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CHAPTEE  X. 


PKOVISIONAL    LIQUIDATORS. 


Power  to 
appoint  in- 
tei'im  provi- 
sional liqui- 
dator. 


Official  re- 
ceiver becomes 
provisional 
liquidator  on 
winding-up 
order. 


And  may  Lo 


Sect.  85  of  1862  — The  Court  may  also  at  any  time  after  the  presentation  of  such 
petition  [?.«.,  "for  winding-up  a  company  under  this  Act"],  and  before  the  first 
appointment  of  liquidators,  appoint  provisionally  an  official  liquidator  of  the  estate 
and  effects  of  the  company. 

Sect.  92  of  1862. — For  the  purpose  of  conducting  the  proceedings  in  winding  up 
a  company,  and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or 
persons  to  be  called  an  official  liquidator  or  official  liquidators  ;  and  the  Court  having 
jurisdiction  may  appoint  such  person  or  persons,  either  provisionally  or  otherwise, 
as  it  thinks  fit,  to  the  office  of  official  liquidator  or  official  liquidators  ;  in  all  cases  if 
more  persons  than  one  are  appointed  to  the  office  of  official  liquidator,  the  Court 
shall  declare  whether  any  act  hereby  required  or  authorized  to  be  done  by  the  official 
liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such  persons. 

As  to  omitting  the  use  of  the  word  "  official,"  see  sect.  4  (3)  of  1890,  infra. 

This  power  to  appoint  an  interim  provisional  liquidator  still  subsists,  and  may 
be  exercised  at  any  time  before  a  compulsory  winding-up  order  is  made,  notwith- 
standing the  enactments  following : — 

Sect.  4  of  1890. — (1)  On  an  order  being  made  by  the  Court  for  winding  up  a 
company  the  officer  hereinafter  mentioned  shall,  by  virtue  of  his  office,  become  the 
provisional  liquidator  of  the  company,  and  shall  continue  to  act  as  such  until  he  or 
another  person  becomes  liquidator  and  is  capable  of  acting  as  such. 

(2)  The  said  officer  shall  be  the  official  receiver,  if  any,  attached  to  the  Court  for 
bankruptcy  purposes,  or  if  there  is  more  than  one  such  official  receiver,  then  such 
one  of  them  as  the  Board  of  Trade  may  appoint,  or,  if  there  is  no  such  official 
receiver,  then  an  officer  appointed  for  the  pxu-pose  by  the  Board  of  Trade.  Any 
such  officer  shall  for  the  purpose  of  his  duties  under  this  Act  be  styled  the  official 
receiver. 

(3)  When  a  person  other  than  the  official  receiver  is  appointed  liquidator  of  a 
company  ho  shall  be  styled  liquidator  and  not  official  liquidator  of  the  company, 
and  the  provisions  of  the  Companies  Acts  relating  to  the  official  liquidator  shall, 
in  their  application  to  him,  bo  construed  as  if  the  word  "official"  were  omitted 
therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator  until  he  has 
notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies,  and  given 
B<;curity  in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of  Trade.  He 
Hhall  give  the  official  receiver  such  information,  and  such  access  to  and  facilities 
for  inspecting  the  books  and  documents  of  the  company,  and  generally  such  aid, 
as  may  be  requisite  for  enabling  that  officer  to  perform  his  duties  under  this  Act. 

(4)  If  any  vacancy  occurs  in  the  office  of  liquidator  of  a  company,  the  official 
receiver  sliall,  by  virtue  of  his  office,  be  the  liquidator  during  the  vacancy. 

(o)  The  official  receiver  may  be  appointed  by  the  Court  provisional  liquidator  of 
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the  company  at   any  time  after  tlie   presentation   of   the  petition  and  before  a  previously 
"winding-up  order  has  been  made.  appomted. 

Sect.  85  of  1SG2  is  not  rciDcaled  by  the  Act  of  1890,  and  the  express  authority  to  Outside 
appoint  the  official  receiver  to  be  provisional  liquidator  is  not  to  be  regarded  as  an  interim 
implied  repeal  of  that  section,  or  as  precluding  the  Court  from  appointing  any  one  P''^^i*^iona'i 
but  the  official  receiver  as  provisional  liquidator  before  a  wiudiug-up  order. 

"  I  do  not  think  that  it  was  the  intention  of  the  legislature  [by  sect.  4  (5),  supra\ 
to  enact  that  the  official  receiver  should  in  all  cases  be  provisional  liquidator  before 
a  winding-up  order  is  made.     It  is  to  enable  the  Court,  if  it  thinks  fit,  to  appoint 

the  official  receiver Under    ordinary  circumstances,  the    Court   would 

not  think  of  appointing  [another  person]  provisional  liquidator,  because  if  they 
did  he  would  only  have  to  act  for  a  very  short  time;  but  in  case  of  need  it  might  he 
done:''  per  Lindley,  L.  J.,  North  Wales,  tf-c.  Co.,  (1892)  2  Q.  B.  220. 

And  the  power  has  been  exercised  in  various  cases,  e.g.,  by  Chitty,  J.,  in  Unionist 
Club,  W.  N.  (1891)  64  ;  and  see  Form  86,  infra.  The  invariable  practice  now  is  to 
appoint  one  of  the  official  receivers,  with,  if  deemed  necessary,  liberty  to  him  to 
apply  for  the  appointment  of  a  special  manager,  and  subject  to  such  restrictions  as 
may  be  thought  expedient.     See  Forms  81,  83,  85,  85a. 

But  when  a  winding-up  order  has  been  made  the  Court  has  no  longer  any  power 
in  the  matter,  for  thereupon  the  official  receiver  becomes,  by  virtue  of  his  office, 
provisional  liquidator.     Sect.  4  of  the  Act  of  1890. 

"The  language  is  no  longer  optional.  It  is  no  longer  optional  to  have  a  pro- 
visional liquidator  appointed  after  the  winding-tq).  There  are  officials  of  the  Court, 
called  the  official  receivers,  and  they  are  .  .  .  persons  who  under  the  Act  are  to  be 
provisional  liquidators  after  the  winding-up  order,  and  they  are  to  remain  so  until 
other  persons  are  appointed."  North  Wales  Gunpoioder  Co.,  (1892)  2  Q.  B.  220,  per 
Lindley,  L.J. 

E.  32  of  1890, — -(1)  After  the  presentation  of  a  petition,  upon  the  application  of  a  Form  of 
creditor,  or  of  a  contributory,  or  of  the  company,  and  upon  proof  by  affidavit  of  application 
sufficient  grounds  for  the  appointment  of  the  official  receiver  as  provisional  liqui- 
dator, the  Coui't  may,  if  it  thinks  fit,  and  iipon  such  terms  as  may  be  just,  make 
such  appointment. 

(2)  An  order  appointing  the  official  receiver  to  be  provisional  liquidator  prior  to 
the  making  of  a  winding-up  order,  shall  bear  the  number  of  the  petition  in  respect 
of  which  it  is  made,  and  shall  state  the  nature  and  short  description  of  the  property 
of  which  the  official  receiver  is  ordered  to  take  possession. 

Formerly,  and  even  since  the  Act  of  1890,  the  application  to  appoint  a  provi- 
sional liquidator  was  commonly  made  by  motion  {see  Mercantile  Bank  of  Australia, 
(1892)  2  Ch.  204).  But  the  practice  now  is  to  apply  to  the  registrar  by  summons, 
which  will,  if  necessary,  be  adjourned  to  the  judge. 

It  is  usual  to  apply  for  the  appointment  of  some  person  by  name,  and  the  appli- 
cation should  be  supported  by  an  affidavit  as  to  the  circumstances  which  render  the 
appointment  desirable,  and,  where  any  person  other  than  the  official  receiver  is  to 
be  appointed,  as  to  the  fitness  of  the  proposed  liquidator. 

If  the  company  makes,  consents  to,  or  is  shown  not  to  oppose,  the  application, 
the  appointment  is  almost  a  matter  of  course  when  it  is  asked  that  the  official 
receiver  may  be  appointed,  but  if  the  company  opposes,  special  cii-cumstances  must 
be  shown,  e.g.,  insolvency  or  danger  to  assets.  Cilfoden  Benefit  Building  Society,  3 
Ch.  462  ;  Emmersoii's  case,  2  Eq.  231  ;  1  Ch.  433  ;  35  L.  J.  Ch.  652  ;  35  Beav.  518  ; 
Marseilles  Extension  Co.,  W.  N.  (1867)  G8  ;  Hammersmith  Town  Hall  Co.,  6  C.  D. 
112.  Very  special  circumstances  must  also  be  showTi  where  the  application  is  for 
the  appointment  of  any  person  other  than  the  official  receiver.     See  supra. 

Where  the  application  is  not  made  by  or  with  the  approval  of  the  company, 
P.  H 
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the  summons  should  be  served  on  the  company.  If  the  matter  is  urgent,  liberty  to 
serve  short  notice  of  motion  can  be  obtained.  Occasionally  a  provisional  liquidator 
is  appointed  ex  parte. 

As  to  the  application  where  the  appointment  of  the  official  receiver  is  sought, 
see  notes  to  Form  96. 

Sect.  96  of  1862. — The  Court  .  .  .  where  [an  official]  liquidator  is  provisionally 
appointed,  may  limit  and  restrict  his  powers  by  the  order  appointing  him. 
This  power  is  generally  exercised. 

If  the  provisional  liquidator  (not  being  the  official  receiver)  is  to  carry  on  the 
company's  business,  evidence  should  be  forthcoming  to  show  that  it  is  desirable  so 
to  do.  The  fact  that  there  are  contracts  on  hand,  or  that  the  company's  difficulties 
are  only  temporary,  and  that  serious  loss  would  be  caused  by  stopping  the  business, 
or  that  the  goodwill  is  valuable,  and  woidd  be  lost  by  stopping,  afford  ground  for 
authorizing  the  liquidator  to  carry  on  the  business,  at  any  rate  to  some  extent. 

If  the  provisional  liquidator  (not  being  the  official  receiver)  is  authorized  to  carry 
on  the  business,  it  may  be  desirable  to  obtain  liberty  to  open  an  account  with  a 
local  bank  where  the  business  is  in  the  country.     See  Forms  90  and  91. 

'WTiere  application  is  made  for  liberty  to  carry  on  the  business  or  to  expend 
money  on  the  assets,  it  must  be  shown  that  the  assets  are  not  mortgaged,  e.g.,  to 
debenture  holders,  or,  if  they  are,  that  they  largely  exceed  in  value  the  mortgage 
debt ;  for  the  Court  will  not  allow  the  free  assets  to  be  spent  in  preserving  or 
improving  the  mortgagee's  security. 

As  to  application  by  official  receiver  for  appointment  of  a  special  manager,  see 
Chap.  XI. 

As  to  remuneration  of  the  official  receiver  as  provisional  liquidator,  see  the  Order 
as  to  Fees  of  December,  1891,  and  [1892]  2  Ch.  210. 

AVhere  a  person  other  than  the  official  receiver  was  appointed,  his  remuneration 
was  fixed  by  the  judge.     See  Unionist  Club  Limited  (U.  0126  of  1891). 

As  to  security  of  provisional  liquidator  :  when  the  official  receiver  is  appointed  he 
will  not  be  ordered  to  give  security,  but  when  some  other  person  is  appointed  the 
matter  stands  differently.  Sect.  33  of  1890  repeals  the  words  in  sect.  92  of  1862 
empowering  the  Court  to  ' '  determine  whether  any  and  what  security  is  to  be  given 
by  the  [official]  liquidator  on  his  appointment,"  nevertheless,  it  is  not  considered 
that  sect.  4  (3)  of  1890,  which  provides  that  "such  a  person  shall  not  be  capable  of 
acting  as  liquidator  until  he  has  notified  his  appointment  to  the  Registrar  of  Joint 
Stock  Companies,  and  has  given  security  in  the  manner  prescribed,  to  the  satistaction 
of  the  Board  of  Trade,"  applies  to  a  provisional  liquidator.  "I  do  not  think 
'liquidator'  there  does  apply  to  a  provisional  liquidator,  although  he  would 
probably  have  to  give  seciuity  if  he  were  appointed  before  the  winding-up,  unless 
security  was  specially  dispensed  with."  Per  Lindley,  L.J.,  North  Wales  Gunpowder 
Co.,  (1892)  2  Q.  B.  223. 

There  appears  to  be  nothing  to  compel  the  Court  to  exact  security ;  nor,  on  the 
other  hand,  would  it  seem  reasonable  to  hold  that  the  repeal  of  the  words  in  sect.  92 
prevents  the  Court  from  making  an  appointment  upon  the  undertaking  of  the 
appointee  to  f;ive  security,  or  of  the  petitioner  to  be  liable,  or  conditionally  on  the 
np[)ointeo  giving  security. 

Tlie  Court  has,  in  some  cases,  ordered  the  provisional  liquidator  to  give  security 
in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of  Trade,  and  when  such 
an  order  is  made,  the  Board  of  Trade  can  approve  the  security  imdcr  R.  67  of  1890, 
p.  I'JK,  infra.  Mercantile  Bank  of  Australia,  (1892)  2  Ch.  204.  In  that  case, 
Nortli,  J.,  had  made  such  un  order,  but  ihc  Board  of  Trade  objected  that  the  rule 
only  aiijiliod  nfler  ii  winding-up  order;  the  learned  judge,  however,  thought 
difforeutly. 
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On  the  part  of  A.,  the  petr  in  this  naatter  [or,  of  the  above-named     Form  80. 
coy,  or,  in  case  the  applicon  is  for  the  appointment  of  the  off  recr,  "  of  g         ^^ 
A.  B.  of  &c.,  a  creditor,"  or  contributory  of  the  above-named  coy],  notice  of 

that  B.,  of ,  or  some  other  fit  and  proper  person  may  be  appointed  ^ro^J^s^gnal 

prov  lifjr  of  the  above-named  coy  \Jiere  mention  any  special  j^oivers  and  liquidator. 
directions,  e.g.,  icith  poiver  to  tahe possession  of  and  protect  the  assets  of 
the  coy,  and  carry  on  the  business  of  the  coy  until  further  order  ;  and  for 

that  purpose  to  open  an  account  with  the Bank  situate  at ,  and 

to  pay  all  moneys,  bills,  and  notes  received  into  such  bank,  and  to  draw  on 
such  account^,  and  with  such  other  powers  and  directions  as  to  the  Ct 
may  seem  fit. 


the day  of ,  189—.         Form  81. 


{Title.)  Order 

appointing 
Upon  the  applicon,  &c.,  and  upon  reading,  &c.,  the  Ct  doth  hereby  official 

appoint  Mr.  ,  the  off  recr  attached  to  the  Ct,  to  be  prov  liqr  of  the  "q^^^j^Joj^I 

above-named  coy.     And  the   Ct  doth   hereby  limit   and  restrict  the  liquidator 

powers  of  the  sd  off  recr  as  prov  liqr  to  the  following  acts,  that  is  to  ^  .^^'  P^^'^^^" 

say  [^describe  the  acts  ivhich  the  prov  liqr  is  to  be  authorised  to  do  and  the  petition,  and 

ppty  of  ivhich  he  is  to  take  possession'].  before  order 

See  note  to  Form  85.  ^°™  21  of 


Upon  motion  this  day  made  to  the  Ct  by  counsel  for  A.,  of  &c.,  and     Form  82. 
B.,  of  &c.,  the  petrs  named  in  the  peton  on  the  23rd  July,  1892.     And  Appointment 
upon  hearing  counsel  for  the  sd  A.  and  B.,  and  for  the  above-named  of  official 
coy.    And  upon  reading,  &c.,  both  filed  this  day.    This  Ct  doth  hereby  ^"^.yvj^^oj^ii 
appoint  Mr.  C.  J.  S.,  the  off  recr  attached  to  this  Ct,  to  be  prov  liqr  of  liquidator 
the  above-named  coy.    Thomas  Daniel  Sf^  Co.,  0085  of  1892  ;  A.  L.  Smith,  ^i,*°clions 
L.  J.,  for  V.  Williams,  J.,  28th  July,  1892. 

Such  an  order  as  this  is  now  rarely,  if  ever,  made. 


Upon  motion  this  day  made  unto  this  Ct  bj^  counsel  for  E.  of,  &c.,     Form  83. 
the  petr  named  in  the  peton  preferred  this  day  unto  this  Ct,  and  upon  Appointment 
hearing  counsel  for  the  above-named  coy,  and  upon  reading  the  said  of  official 
peton,  an  afft  of,  &c.,  filed  this  day.      The  Ct  doth  hereby  appoint  provisional 
[i¥r.  C.  J.  S.,  the  off  recr  attached   to  this  Ct,  prov  liqr  of  the  above-  liquidator  to 
named  coy].     And  the  Ct  doth  hereby  limit  and  restrict  the  powers  of  gpecM 
the  said  off  recr  as  prov  liqr  to  the  following  acts,  that  is  to  say,  to  manager, 
apply  for  the  appointment  of  A.,  of,  &c.,  chartered  accountant,  as  special 
manager,  with  power  to  the  »sd  A.  to  sell  the  i^pty  and  assets  of  the  sd 

h2 


100 


WINDING-UP  BY  THE  COURT.  [ChAP.  X. 


coy.     Liberty  to  tlie  prov  liqr  to  apply  before  the  hearing  of  the  sd 
peton  if  necessary. 

London  Co-operative  Supply  Stores,  007  of  1893,  Bruce,  J.,  at  Cham- 
bers, 5th  Jan.  1893. 

As  to  tlie  words  in  italics,  see  next  form  and  notes. 

This  kind  of  order  is  now  very  commonly  made.     Bound  S;  Co.,  W.  N.  (1893)  21. 
And  see  note  to  Form  85. 

As  to  special  managers,  see  Chap.  XI.,  and  sect.  5  of  1890. 


Form  83a. 

Another. 
Appointment 
of  official 
receiver  as 
provisional 
liquidator. 


{Title.) 

U2)on  motion  this  day  made  unto  this  Ct  by  counsel  on  behalf  of  C, 
the  petr  named  in  the  peton  in  this  matter  on  the  17th  Dec,  1895, 
preferred  unto  this  Ct,  and  upon  reading  the  sd  peton  and  the  affdt  of, 
&c.  This  Ct  doth  hereby  appoint  one  of  the  off  recrs  attached  to  this 
Ct  to  be  prov  liqr  of  the  above-named  coy  until  the  hearing  of  the  sd 
peton  or  until  further  order.  And  the  Ct  doth  hereby  limit,  &c.  \_as 
above~\,  To  take  possession  of,  collect,  and  protect  the  assets  of  the  above- 
named  coy,  but  not  to  distribute  or  part  with  the  same  until  further 
order.  Queen's  Hotel  Co.  (00293  of  1895),  Vaughan  Williams,  J.,  20th 
Dec,  1895. 

As  stated  above,  the  application  is  now  usually  by  summons.  No  particular 
official  receiver  is  appointed  by  the  Court ;  the  Board  of  Trade  nominating  the 
persons  to  act  in  rotation.     See  Form  76b,  and  notes  thereto. 


Form  84. 

Notification 
to  official 
receiver  of 
order  pro- 
nounced for 
appointment 
of  official 
receiver  as 

f>roviHional 
iquidator 
prior  to 
■winding-up 
order  being 
made. 
Form  C  of 
1892. 


{Title.) 
To  the  Off  Eecr  of  the  Ct. 
{Address.) 
Orders  pronounced  this  day  by  the  Honorable  Mr.  Justice 


for, 


as  the  case  may  be~\   for  the  appointment  of  the  off  recr  as  prov  liqr 
prior  to  any  winding-up  order  being  made. 


R.  22  of  April,  1892. — When  an  oi'der  for  ...  .  the  appointment  of  the  official 
receiver  aw  ])iovisif)iijil  liquidator,  prior  to  the  making  of  an  order  for  the  winding- 
up  of  the  company,  lias  been  pronounced  in  Court,  the  registrar  shall,  on  the  same 
day,  send  to  the  official  receiver  a  notice  informing  him  that  the  order  has  been 
pronounced. 

The  notice  may  be  in  I'^orm  ....  6,  with  such  variations  as  circumstances  may 
recjuiro. 
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Upon  tlio  pcton  of  G.,  of ,  &c.,  and  upon  tlie  adjournod  motion      Form  85. 

this  day  made  unto  tliis  Ct  by  counsel  for  the  sd  peton  for  the  appoint-  Appointment 
ment  of  a  prov  liqr  of  the  sd  coy,  and  upon  hearing  counsel,  &c.    This  '^f  official 
Ct  doth  order  that  the  sd  peton  do  stand  over  until  Easter  sittings  provisional 
next.     And  it  is  ordered  that  tlie  off  veer  bo  appointed  prov  liqr  of  the  liqui'lator, 
sd  Mercantile  Bank  of  Australia  Limtd.     And  this  Ct  doth  hereby  ^j^^g 
limit  and  restrict  the  powers  of  the  sd  off  rocr  as  such  prov  liqr  to  the 
following  acts,  that  is  to  say  : — 

(1.)  To  take  possession  of,  collect,  and  protect  the  assets  of  the  sd 
coy,  but  not  to  distribute  or  part  with  the  same  until  further  order. 

(2.)  To  discharge  rent,  salaries,  and  other  current  expenses. 

(3.)  To  give  notice  to  determine  employment  of  clerks  and  other 
employees  of  the  sd  coy. 

And  Q-Tiy  of  the  parties  are  to  be  at  liberty  to  apply  as  to  the  bill  of 
exchange  for  40,000^.  drawn  by  the  Commercial  Bank  of  AustraKa  on 
the  London  Branch  of  the  same  bank,  and  accepted  by  such  branch, 
payable  on  the  9th  of  May,  1892. 

And  it  is  ordered  that  the  costs  of  the  petr  and  of  the  sd  coy  of  and 
incidental  to  the  sd  motion  be  costs  in  the  winding  up  of  the  sd  coy. 

Mercmitile  Bank  of  Australia  (1892,  M.  089),  North,  J.,  22nd  March, 
1892.     B.  302;  (1892)  2  Ch.  204. 

In  the  High  Court  it  was  formerly  sometimes  stated  which  of  the  three  official 
receivers  was  appointed,  e.  g.,  ''  the  senior  official  receiver  attached  to  this  Court." 
Foel  Chjnnog  Co.,  00248  of  1893,  Wright,  J.,  6th  Sept.  1893  ;  H.  Meijcr  ^-  Co.,  00243 
of  1893,  Wright,  J.,  30th  Aug.  1893.  But  this  practice  is  not  now  followed,  the 
order  in  this  respect  following  Forms  72a  and  S3a. 


Appoint  C.  J.  S.,  the  off  recr  attached  to  the  Ct,  to  be  prov  liqr  of  the     Form  85a. 
above-named  coy.     [Limit  powers  "  of  the  sd  off  recr  as  prov  liqr."]       Another 

1.  To  taking  possession  of  and  protecting  the  assets  of  the  coy. 

2.  To  carrying  on  the  business  of  the  coy  till  further  order. 

3.  To  receiving  and  collecting  the  debts  due  to  the  coy,  and  generally 
to  the  doing  of  such  things  as  may  be  necessary  for  carrying  on  the 
business  of  the  coy  without  the  sanction  of  the  judge.  Carlyle  Press 
Ltd.,  00133  of  1892,  Barnes,  J.,  10th  Oct.  1892. 

As  to  the  words  in  italics,  see  Forms  83a  and  85,  and  notes. 


Upon  motion,  &c.,  of  A.  and  B.,  of,  «&c.,  the  petrs  named  in  the  peton     Form  86. 
on  the  19th  Feb.   1891,  preferred,   &c.,   and  upon  hearing,   &c.,  and  7      T"       T 
upon  reading  (peton  and  affts) :  of  provit-ional 

And  the  coy  by  their  counsel  consenting,  and  the  petrs  by  their  !^*^|r'\^'!f^" 
counsel  undertaking,  to  be   liable  for  the  receipts   of  the  prov  liqr,  official 
hereby  appointed  until  he  shall  have  given  security,    This  Ct   doth  receiver)  with 
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powei"  to 
gummon  ; 
meeting. 


hereby  appoint  C,  of  «S:c.,  prov  liqr  of  the  above-named  coy ;  and  it  is 

ordered  that  the  sd  C.  do,  on  or  before  the  ,  &c.,  give  security  to 

be  approved  by  the  judge  : 

And  this  Ct  doth  hereby  limit  and  restrict  the  powers  of  the  sd  prov 
Uqr  to  the  following  acts,  and  to  the  following  matters,  that  is  to  say 
[carry  on  business,  and  draiv  100^.,  SfcJ]  : 

And  to  call  a  meeting  to  be  held  on  the  earliest  convenient  day  to 
consider  the  following  questions  : — 

1.  "Whether  the  coy  shall  continue  its  business. 

2.  Whether  the  coy  should  be  wound  up,  whether  voluntarily,  and  with 

or  without  the  supervision  of  the  Ct,  or  whether  compulsorily. 
And  it  is  ordered  that  the  said  C.  act  as  chairman  of  the  sd  meeting. 
National  Wholemeal  Co.,  Kekewich,  J.,  24  Mar.  1891. 

In  Portsmouth  and  Southsea  Army  and  Navy  Stores  (00244  of  1893),  Wright,  J.,  as 
vacation  judge,  appointed  a  person  other  than  the  oflBcial  receiver  as  interim  pro- 
visional liquidator,  on  the  undertaking  of  the  petitioner's  solicitor  "  to  be  responsible 

for  the  acts  and  defaults  and  receipts  of  the  said ,  as  provisional  liquidator, 

until  he  shall  have  given  security  as  hereinafter  mentioned."  The  provisional 
liquidator  was  ordered  to  give  security  for  1000?.  "  to  the  satisfaction  of  the  Board 
of  Trade."    But,  as  stated  above,  the  official  receiver  is  now  invariably  appointed. 


Form  87.         Upon  the  applicon,  &c.,  the  Ct  doth  hereby  appoint  H.  of 


Order  for 
provisional 
liquidator, 
and  as  to 
security  and 
accounts. 


prov  liqr  of  the  above-named  coy,  he  undertaking  [see  supra,  p.  98] 
forthwith  to  give  security  to  the  satisfaction  of  the  Court,  and  having 
signed  the  registrar's  book  accordingly,  and  the  petr  undertaking  by 
his  counsel  to  be  liable  for  the  receipts  of  the  sd  prov  liqr  until  he 
shall  have  given  security,  it  is  ordered  that  the  said  H.  do  account  in 
such  manner  as  the  Ct  shall  direct,  and  that  he  do  forthwith  pay 
all  moneys  secured  by  him  as  such  prov  liqr  into  Ct ;  and  this  Ct  doth 
limit,  &c. 

Where  a  person  other  than  the  official  receiver  is  appointed  provisional  liquidator, 
it  would  seem  proper  to  insert  in  the  order  a  direction  that  all  moneys  received  by 
him  be  paid  into  Court,  or  into  a  special  banking  account,  unless  he  will  require 
Buch  moneys  for  the  purposes  of  the  order  (e.y.,  to  carry  on  the  business);  for 
sect.  11  (2)  of  1890,  which  requires  liquidators  to  pay  into  the  companies'  liquidation 
account,  only  applies  to  "a  company  which  is  being  wound  up  by  order  of  the 
Court,"  and,  therefore,  does  not  operate  until  after  a  winding-up  order.  Accord- 
ingly some  of  the  provisions  as  to  payment  in,  contained  in  orders  under  the  old 
practice,  may  be  adapted.     See  Forms  88  and  90. 


Form  88. 

OrdfT  on 

motion 

aiipoiiitiii^ 

provinional 

liqmdtttor. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  M.  and  C,  the 
potrs  named  in  the  poton,  on,  &c.,  preferred  unto  this  Ct,  and  the  petrs 
})y  tlieir  (;ouiisol  [appointment  nf  prov  off  liqr'\  undertaking  to  be  answer- 
abl(3  for  the  receipts  of  W.,  hnftr  named,  until  he  shall  have  given 
security  as  hnftr  directed,  this  Ct  doth  by  consent  appoint  W.  provi- 
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sionally  off  recr  of  the  aLove-named  corporation.     And  it  is  ordered 

that  the  sd  TV.  do  on  or  before  the day  of ,  give  security  to 

be  approved  by  the  judge.     And  it  is  ordered  that  the  said  W.  do, 

on  the  day  of ,  and  day  of  ,   and  on  the  same 

days  in  each  succeeding  year,  leave  his  accounts  at  the  Chambers  of 
the  judge.  And  it  is  ordered  that  all  moneys  to  be  received  by  the 
sd  W.  as  such  prov  off  liqr  bo  pd  by  him  into  the  Bank  of  England  to 
the  credit  of  the  account  of  the  prov  off  liqr  of  the  said  corporation. 
And  this  Ct  doth  hereby  limit  and  restrict  the  powers  of  the  sd  AV. 
as  such  prov  liqr  to  the  following  acts,  that  is  to  say,  to  take  posses- 
sion of  and  protect  the  assets  of  the  said  corporation,  but  not  to  dis- 
tribute the  same  until  further  order.  Oriental  Ba7ik  Corporation, 
Chitty,  J.,  3rd  May,  1884.     B.  510. 


Limit  powers  to  take  possession  of  all  the  ppty  of  the  coy  in  England,      Form  89. 
and  to  take  all  steps  necessary  for  the  protection  of  the  coy's  assets  in   7     ~  ' 

France,    including    proceedings   for  prosecuting   the   coy's   claim    in  Limitation  of 
the  bankruptcy  of  S.   Phillipart,  contributory  of  the  sd  coy.     Faiire  powers. 
Electric  Co.,  Pearson,  J.,  4th  June,  1884.     A.  782. 


^^Appointment  o/prov  [q^]  liqr,  limit,  ^'c. — ]  Form  90. 

1.  To  taking  possession  of  and  protecting  the  assets  of  the  coy.  — — 

2.  To  carrying  on  the  business  of  the  coy  until  further  order.  liberty'^to    ° 

3.  And  to  drawing  and  indorsing  bills,  and  to  advancing  money  to  cany  on 
customers,  and  to  do  such  other  things  as  may  be  necessary  for  carry- 
ing on  the  business,  without  the  sanction  of  the  judge. 

Order  that  the  sd  N.,  as  such  prov  [off]  liqr,  be  at  liberty  to  open 
an  account  at  the Bank  for  the  purposes  of  the  coy. 

And  order  that  all  moneys  which  may  be  received  by  him  as  such 
prov  [off]  liqr  be  paid  into  such  account,  and  that  he  be  at  liberty  to 
draw  on  such  account  for  all  moneys  required  for  carrying  on  the  sd 
business. 

And  order  that  if  and  whenever  the  balance  at  the  sd  bank  exceeds 
500/.,  the  excess  shall  forthwith  be  pd  by  the  sd  N.  into  the  Bank  of 
England  to  the  credit  of  the  prov  [off]  liqr  of  the  coy.  Sotith  Eastern 
Warehouse  Co.,  Chitty,  J.,  7  Aug.  1882. 


Upon  the  applieon  of  the  prov  [off]  liqr  of  the  above-named  cor-     Form  91. 
poration,  and  hearing  the  solors  for  the  applicant  and  for  the  corjDora-  X^T       ~.      ' 
tion,  &c.,  Order  that  the  applicant  be  at  liberty  to  open  at  the  Bank  of  libertyto 
England  a  drawing  account  for  current  expenses  and  petty  disburse-  °P'|°  P^^^y 
ments  as  such  prov  [off]  liqr  to  the  amount  of  1,500/.,  and  that,  for  account, 
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that  puipose,  he  bo  at  liberty  to  pay  into  such  account  the  sum  of 
1,000/.,  together  with  the  sd  sum  of  500/.  retained  as  afsd.  And  order 
that  the  applicant  be  at  liberty  to  draw  upon  such  account  for  all 
moneys  required  for  necessary  and  proper  payments  to  be  made  by 
him  as  such  prov  [off]  liqr,  and  to  account  for  the  same  on  passing 
his  accounts.  The  Oriental  Bank  Corporation,  Chitty,  J.,  12th  May, 
1884.     B.  562. 

In  the  case  of  BarnecVs  Banking  Co.  a  similar  order  was  made  in  favour  of  the 
official  liquidator.  The  account  was  to  be  at  the  Liverpool  Branch  of  the  Bank  of 
England.     Similar  orders  have  been  made  in  other  cases. 


Form  92. 

Direction  as 
to  accounts, 
costs,  and 
remuneration 
of  provisional 
liquidator  (in 
winding-up 
order) . 


And  H.,  who  was  by  the  sd  order,  dated,  &c.,  appointed  prov  liqr 
of  the  sd  coy,  is  to  be  at  liberty  to  apply  in  chambers  as  to  passing  his 
accounts,  and  for  his  costs  and  remuneration.  Unionist  Club,  Limtd, 
Chitty,  J.  (U.  0126  of  1891). 

For  subsequent  order  in  the  same  case  fixing  the  remuneration,  ordering  taxation 
and  payment  of  the  costs,  and  declaring  the  priority  in  which  these  and  other  pay- 
ments were  to  be  made,  see  Form  659,  Chap.  XL VIII. 


Form  93. 

Order  for 
taxation  of 
provisional 
hquidator's 
costs. 


Upon  the  applicon  of  the  prov  [off]  liqr,  &c.,  Order  that  H.  be 
discharged  from  the  office  of  prov  [off]  Hqr  of  the  sd  coy,  and  that 

his  sd  bond,  dated,  &c.,  entered  into  by  him,  together  with  the 

Coy,  Limtd,  as  his  sureties,  be  vacated ;  And  order  that  it  be  referred 
to  the  [taxing-master]  to  tax  the  costs  of  the  sd  prov  [off]  liqr,  and 
let  him  be  at  liberty  to  apply  for  payment  thereof  when  any  funds  are 
available  for  that  purpose.  General  Machinery  Purchase  Co.,  4th  June, 
1877.     A.  1034. 

If  no  winding-up  order  is  made,  the  provisional  liquidator  (other  than  the  official 
receiver)  must,  it  seems,  account  as  the  Court  directs  ;  for  by  sect.  20  of  1890,  a 
liquidator  is  only  to  account  to  the  Board  of  Trade  when  he  is  "  liquidator  of  a 
company  which  is  being  wound  up  by  order  of  the  Court ; "  but  see  note  to  Form  86, 
p.  lOI. 

On  the  making  of  the  winding-up  order,  the  powers  of  the  provit>ional  liquidator 
come  to  an  end.  Unless  he  is  the  official  receiver,  he  ceases  to  be  provisional 
liquidator,  and  must  apply  to  the  Court  for  his  discharge,  and  that  he  may  be 
released  from  his  security.  If  one  of  the  official  receivers  has  been  appointed 
interim  provisional  receiver,  on  the  winding-up  order  being  made  the  Board  of 
Trade  usually  again  nominates  him  as  provisional  liquidator. 


Form  94.         TJjion  the  applicon,  &c.,  Order  that  the  costs  of  the  sd  prov  [off] 
Another  ^'^1^  '"'^  uh-eady  taxed  and   allowed,   be  taxed  as  between  solor  and 

Further  taxa-  client    from   the   tJTuo   of   his   sd   appointment   up   to    and   including 

the of ,  1881,  bo  taxed  on  the  higher  scale  by  the  [taxing- 

mabtor],  and  that  such  costs  when  taxed  bo  pd  out  of  the  assets  of 
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the   corporation.      Oriental  Bank    Corporation,    Chittj",    J.,    10th  July, 
1884.     B.  1024.     British  Farmers'  Co.,  8th  May,  1876.     A.  803. 


Ulion  the  applicon  of  C,  the  prov  [off]  liqr  of  the  ahove-named     Form  95. 
coy,   and   upon   hearing   the    solors   for   the    applicant  and   for   the  Another 
[off]  liqr  of  sd  coy,  and  upon  reading,  &c.,  an  afft  of  the  applicant,  Onler  for 
filed,   &c.,  whereby  it  appears  that  the  applicant  has  not  received  or 
pd  any  sum  or  sums  of  money  as  such  prov  [off]   liqr,  [Order  dis- 
charge, and  recognizance,  ^c,  to  he  vacated~\  ;  and  order  that  the  [taxing- 
master]  do  tax  the  costs,  charges,  and  expenses  of  the  applicant  as 
prov  [off]  liqr  properly  incurred  from  the  date  of  his  appointment  up 
to  and  including  this   order,    and  also  the  costs  of  the  potr  of  the 
applicon  to  appoint  the   sd  prov  [off]  liqr  and  consequent  thereon; 
and  order  that  such  costs,  charges  and  expenses  be  paid  out  of  the 
assets  of  the  said  coy  as  and  when  the  judge  shall  direct.     National 
Funds  Assurance  Co.,  Bacon,  V.-C,  21st  Ajn-il,  1877.     B.  928. 


Upon  the  applicon  of  W.,  late  prov  [off]  liqr  of  coy,  and  upon     Form  96. 

hearing  the  solors  for  the  applicant  and  for  C,  the  liqr  of  the  sd  coy,  ^  ,     -  , 

and  upon  reading  the  order  dated  5th  June,  1877,  the  office  copy  of  ment  to  late 

the  recognizance  hnftr  mentd,  the  chief  clerk's  certificate,  dated  8th  P^'oyisioual 

^  liquidator  of 

Aug.    1877,  Order  that  the  sd  C,  the  liqr  of  the  sd  coy,  out  of  the  certified 

assets  of  the  sd  coy,  pay  to  the  sd  W.  the  sum  of  53/.  19s.  \d.,  the  t)alance. 

balance  by  the  sd  certificate  certified  to  be  due  to  him  as  prov  [off] 

liqr  of  the  sd  coy.      \_Avd  order  recognizances  to  be  vacated.^     Lgttle's 

Iron  Agency,  Limited,  9th  Aug,  1877.     B.  1488. 

In  the  above  case  a  supervision  order  had  been  made  after  the  appointment  of  a 
provisional  liquidator. 


The  Duties  of  Interim  Provisional  Liquidator. 

The  duties  of  an  interhn  provisional  liquidator,  that  is  to  say,  of  a  provisional 
liquidator  appointed  after  the  presentation  of  the  petition,  but  before  a  winding-up 
order,  depend  on  the  order  appointing  him.  Very  commonly  his  powers  are 
restricted  to  taking  possession  of  and  protecting  the  assets  of  the  company,  and  this 
was  the  usual  course  under  the  old  practice  (and  see  Form  83a).  Sometimes, 
however,  his  powers  are  limited  to  taking  possession  and  to  carrying  on  the 
business  of  the  company  and  for  that  purpose  to  borrowing  a  specified  sum  of 
money  on  the  assets.  See  Chap.  XXVIII.  Sometimes,  too,  where  the  official 
receiver  is  appointed  interim  provisional  liquidator,  his  powers  are  restricted  to 
applying  for  the  appointment  of  a  special  manager.  See  Bonnd  df-  Co.,  W.  N. 
(1893)  21,  and  Form  83.  Occasionally  the  powers  of  the  interim  provisional 
liquidator  are  limited  to  calling  meetings  of  the  members  or  creditors  of  the 
company  and  reporting  the  result  thereof  to  the  Coui-t.  Whatever  powers  are 
by  the   order   given    to    the    interim    provisional    liquidator,     he   is    no    doubt 
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intended  to  exercise  those  po-wers,  and  should  exercise  them  accordingly.  Thus,  if 
his  powers  are  restricted  to  carrying  on  the  business,  he  should  carry  on  the 
business,  and  must  not  consider  that  he  has  a  discretion  to  stop  the  business  ;  but 
he  can,  of  course,  apply  to  the  Court  for  directions  if  he  finds  that  it  is  expedient 
to  stop.  So  where  his  power  is  restricted  to  taking  possession  of  and  protecting 
the  assets,  it  becomes  his  duty  to  take  possession  of  and  protect  the  assets 
accordingly,  and  he  should  therefore  at  once  take  possession  by  himself  or  his 
agents  and  do  all  that  is  necessary  to  protect ;  e.g.,  he  should  give  notice  of  his 
appointment  and  should  take  steps  to  stop  executions  and  the  removal  of  any  goods 
and  trespasses,  and  he  should  see  to  the  insiu-ance  of  the  property  of  the  company, 
and  should  of  course  take  special  care  to  secure  the  books  of  the  company,  and 
should  communicate  mth  the  bankers  of  the  company.  If  the  interim  provisional 
liquidator  finds  that  his  powers  are  not  sufficiently  wide,  e.g.,  if  he  is  appointed 
merely  to  take  possession  of  and  protect  the  assets,  and  he  finds  that  there  is  a 
going  business  which  could  be  sold  if  continued,  or  which  would  suffer  irreparable 
damage  if  discontinued  at  once,  he  can  apply  to  the  Court  for  liberty  to  carry  it  on 
with  consequential  directions,  and  so  in  regard  to  other  matters.  He  can, 
moreover,  no  doubt  appoint  a  solicitor,  and  within  the  scope  of  the  order  take  all 
necessary  and  legal  proceedings  to  protect  the  assets,  and  his  legal  expenses  will  no 
doubt  be  allowed. 

The  above  observations  apply  whether  the  official  receiver  or  some  other  person 
is  appointed  to  be  interim  provisional  liquidator.  In  London  cases,  where  appli- 
cation is  made  for  the  appointment  of  an  interim  provisional  liquidator,  the  Court 
is  strongly  disposed  to  appoint  the  official  receiver  rather  than  an  outsider, 
although,  as  appears  above,  there  is  clearly  jurisdiction  to  appoint  an  outsider. 
Where  there  is  an  important  business  to  cany  on,  which  can  only  be  effectually 
carried  on  by  an  expert,  it  certainly  seems  a  more  rational  course  to  appoint  an 
expert  at  once  to  be  interim  provisional  liquidator,  but  in  several  cases  the  Court 
has  preferred  to  appoint  the  official  receiver  with  liberty  for  him  to  apply  for  a 
special  manager.  This  involves  additional  expense  and  delay,  for  the  special 
manager  has  to  give  security  to  the  satisfaction  of  the  Board  of  Trade,  and  probably 
cannot  act  imtil  he  has  given  security  (see  sect.  4  (3)  of  1890) ;  whereas  if  an  expert 
is  at  once  appointed  by  the  Court  as  interim  provisional  liquidator,  the  Court  can 
take  proper  seciu-ity  and  allow  him  to  act  at  once.     See  Forms  86 — 88. 

But  the  Court,  on  appointing  the  official  receiver  to  be  provisional  liquidator  for 
the  purpose  of  applying  for  a  special  manager,  sometimes  gives  leave  for  the  latter 
to  act  at  once. 


107 


CHAPTEE  XI. 

SPECIAL     MANAGER. 

Sect.   5  of  1890. — (1)  "Where  tlie  official  receiver  becomes  the  liquidator  of  a  Wlien  official 
company,  whether  provisionally  or  otherwise,  he  may,  if  satisfied  that  the  nature  receiver  may 
of  the  estate  or  business  of  the  company,  or  the  interests  of  the  creditors  or  con-  ^PPv  • 
tributories  generally,  require  the  appointment  of  a  special  manager  of  the  estate  or 
business  of  the  company  other  than  hunself ,  apply  to  the  Court  to,  and  the  Court 
may  on  such  application,  appoint  a  special  manager  thereof  during  such  time  as  the 
Court  may  direct,  with  such  powers,  including  any  of  the  powers  of  a  receiver  or 
manager,  as  may  be  entrusted  to  him  by  the  Court : 

(2)  The  special  manager  shall  give  such  security  and  account  in  such  manner  as  Security  and 
the  Board  of  Trade  direct  [see  Chap.  XIX.]  :  remuneration. 

(3)  The  special  manager  shall  receive  such  remuneration  as  may  be  fixed  by  the 
Court. 

An  application  under  this  section  can  only  be  made  by  the  official  receiver.  See 
Form  83. 

So,  also,  sect.  12  of  the  Bankruptcy  Act,  1883,  empowers  the  official  receiver,  on 
the  application  of  a  creditor,  if  "satisfied,"  &c.  (as  above),  to  appoint  a  manager, 
and  if  he  refuses  to  make  such  an  appointment,  the  Court  cannot  interfere.  Re 
Whittaker,  50  L.  T.  510. 

The  official  receiver  is  often  appointed  provisional  liquidator  for  the  sole  purpose 
of  applying  for  the  appointment  of  a  special  manager.  Bound  ^-  Co.,  W.  N.  (1893) 
21  ;  and  see  Form  83. 

R.  42  of  1890. — (1)  An  application  by  the  official  receiver  for  the  appointment  of  Report  on 
a  special  manager  shall  be  supported  by  a  report  of  the  official  receivei-,  which  shall  applying  for. 
be  placed  on  the  file  of  proceedings,  and  in  which  shall  be  stated  the  amount  of 
remuneration  which,  in  the  opinion  of  the  official  receiver,  ought  to  be  allowed  to 
the  special  manager.     No  affidavit  by  the  official  receiver  in  support  of  such  an 
application  shall  be  required  : 

(2)  The  remuneration  of  the  special  manager  shall,  unless  the  judge  otherwise  in 
any  special  case  directs,  be  stated  in  the  order  appointing  him  : 

(3)  A  copy  of  the  order  appointing  a  special  manager  shall  be  transmitted  to  the 
Board  of  Trade  by  the  official  receiver. 

See  form  of  report.  Form  96a. 

The  application  may  be  made  by  summons,  which,  at  any  rate  if  the  application  Summons, 
is  before  a  winding-up  order  has  been  made,  should  be  sei^ved  on  the  company. 
See  Form  97. 

{Title.)  Form  96a. 


The  senior  off  recr  reports  to  the  Ct  as  follows  : — By  an  order  of  the  Report  by 

Ct  made  in  the  above  matter  on  the  9th   September,   189G,  he  was  ^    ^■ 

■1-  '  '  receiver 

appointed  prov  liqr  with  power  {inter  alia)  to  apply  for  the  appoint-  supporting 
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application 
for  special 
manager. 


ment  of  a  special  manager,  if  necessary.  Under  a  i^eton  to  wind  up 
presented  against  the  coy  in  January,  1895,  the  off  recr  became  the 
prov  liqr  and  subsequently  the  liqr.  Under  this  peton  Mr.  X.  Y.  was 
appointed  special  manager  upon  the  applicon  of  the  off  recr,  such 
appointment  being  then  considered  necessary  by  reason  of  the  special 
nature  of  the  coy's  business,  and  the  varied  questions  which  were 
arising  from  time  to  time  as  to  the  mode  of  dealing  with  goods  in 
course  of  shipment,  bills  of  lading,  claims  for  freight,  claims  of 
stoppage  in  transit,  and  other  matters.  The  nature  of  the  coy's 
business  has  in  no  way  changed  since  1895,  and  the  off  recr  is  there- 
fore of  opinion  that  it  is  necessary,  in  the  interests  of  the  creditors 
generally,  that  a  special  manager  of  the  estate  and  business  of  the  coy 
other  than  himself  should  be  appointed,  and  that  in  his  opinion 
Mr.  X.  Y.,  of,  &c.,  should  be  so  appointed.  The  off  recr  understands 
that  Mr.   X.   Y.  has  consented  to  accept   that   appointment  upon  a 

remuneration  of  1,  a  week,  which,  in  his  oj)iniou,   ought  to  be 

allowed. 

Dated  this  2nd  day  of  October,  1896. 

(Signed)        Q.  T., 

Assistcmt  Official  Receiver. 

The  above  is  taken  from  a  form  recently  used. 


Form  97. 

Order 
appointing 
special 
manager. 


Upon  the  applicon  of  the  off  recr  and  liqr,  and  hearing  the  solors  for 
the  applicant  and  for  the  coy,  and  upon  reading  the  order  dated  the 
26th  Jan.  1891,  and  the  afft  of  W.  S.  filed  the  26th  Feb.  1891,  it  is 
ordered  thatM.,  of,  <S:c.,  in  the  City  of  London,  chartered  accountant,  be 
appointed  special  manager  of  the  estate  and  business  of  the  sd  coy 
until  tlie  peton  in  this  matter  shall  be  heard  and  disposed  of,  or  a  liqr 
of  the  sd  coy  be  duly  appointed  thereunder,  or  until  further  order,  on 
his  giving  security  to  the  satisfaction  of  the  Board  of  Trade,  and  that 
the  powers  and  duties  of  the  sd  special  manager  be  limited  to  carrying 
on  under  the  supervision  and  control  of  the  off  recr  or  liqr,  so  far  as 
may  be  requisite  to  give  effect  to  existing  contracts  and  sales,  of  the 
timber  business  and  taking  possession  of  the  goods,  moneys,  and  docu- 
ments of  the  coy ;  and  it  is  ordered  that  the  remuneration  of  the  sd 
special  manager  be  fixed  after  the  duties  of  the  special  manager  shall 
have  ceased ;  and  it  is  ordered  that  the  sd  special  manager  do  pay  over 
to  the  off  recr  all  moneys  belonging  to  the  estate  or  business  of  the  sd 
coy  wliich  may  come  to  his  hands,  of  which  money  a  statement  is  to  be 
brought  in  to  the  off  recr  by  the  sd  special  manager  weekly;  any  moneys 
required  for  current  expenditure  and  disbursements  are  to  be  pd  out 
of  moneys  to  be  provided  from  time  to  time  by  the  off  recr,  not  exceed- 
ing the  amount  so  pd  in  by  t]io  special  manager  as  afsd,  and  available 
for  such  purjjoso,  and  an  account  of  such  expenditure,  together  with 
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the  voucliers,  is  to  be  delivered  weekly  to  the  off  recr  ;  and  it  is  ordered 
that  the  accounts  of  the  sd  special  manager  be  verified  by  afft  as  and 
when  required  by  the  off  recr.  Simson  and  Mason,  Limtd,  Keko- 
wich,  J.,  30  Jan.  1891. 


Upon  the  applicon  by  summons  dated,  &c.,  of  the  off  recr  and  prov  lirxr  Form  98. 
of  the  above-named  coy,  and  upon  hearing  the  solors  for  the  applicant,  for  ^^^^j^^j, 
the  coy,  and  for  S.,  the  petr  named  in  the  peton  preferred  unto  this  Ct 
the  5th  Dec.  1892,  and  upon  reading  the  order  dated  the  10th  Dec. 
1892,  and  the  report  of  the  off  recr  dated,  &c.,  the  Ct  doth  hereby 
appoint  N.  of,  &c.,  special  manager,  with  power  to  carry  on  the  busi- 
ness of  the  sd  coy  as  from  the  10th  Dec.  1892,  and  to  pay  current 
expenses  out  of  any  moneys  in  his  hands,  and  out  of  any  moneys  to  be 
reed  by  him,  the  remuneration  of  the  sd  N.  to  be  the  same  as  he  had 
hitherto  reed  from  the  sd  coy ;  and  it  is  ordered  that  the  sd  N.  do 
within  twenty-one  days  give  secy  to  the  satisfaction  of  the  Board  of 
Trade ;  and  it  is  ordered  that  the  sd  N.  do  account  to  the  off  recr  as 
and  when  directed  by  him.  Queen  Anne's,  &,'c.  Mansions,  Limtd,  00179 
of  1892,  l4thDec.  1892. 


Upon,  &c.,  the  Ct  doth  hereby  appoint  T.  F.  A.  special  manager  Form  98a. 
of  the  business  of  the  sd  coy  until  the  hearing  of  the  sd  petition,  or 
until  further  order,  the  sd  T.  F.  A.  to  be  at  liberty  to  sell  the  ppty 
and  assets  of  the  sd  coy ;  and  it  is  ordered  that  the  sd  T.  F.  A.  do 
within  fourteen  days  give  security  to  the  Board  of  Trade,  pursuant  to 
the  Cos  Winding-up  Rules,  1890  ;  and  it  is  ordered  that  the  sd 
T.  F.  A.  do  account  to  the  off  recr  as  and  when  directed  by  him  ;  and 
the  question  as  to  the  remuneration  of  the  sd  T.  F.  A.  is  adjourned. 
Liberty  to  apply.  London  Co-operative  Supply  Stores,  007  of  1893, 
20  Jan.  1893. 


Another. 


Upon  the  applicon  of  the  oft'  recr  and  liqr,  and  upon  reading  his    Form  98b. 

report  dated  the day  of ,  189 — ,  that  the  nature  of  the  estate  Qp^g^-^i  fQpj^ 

and  business  of  the  coy  requires  the  appointment  of  a  special  manager  of  order 
of  the  estate  and  business  of  the  coy  other  than  himself,  it  is  hby 

ordered  that ,  of ,  be  appointed  special  manager  of  the  estate 

and  business  of  the  sd  coy  until  ,  on  his  giving  security  to  the 

satisfaction  of  the  Board  of  Trade.     And  it  is  further  ordered  that  the 

remuneration  of  the  sd  special  manager  be .     And  it  is  further 

ordered  that  the  sd  special  manager  shall,  unless  otherwise  directed  by 
the  Ct,  act  under  the  directions  of  the  oft'  recr,  and  shall  pay  over  to 
the  off  recr  all  moneys  belonging  to  the  estate  or  business  of  the  sd 
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coy  "svliicli  may  come  to  his  hands,  of  which  moneys  a  statement  shall 
be  brought  in  to  the  o££  recr  by  the  sd  special  manager  weekly,  and 
that  any  moneys  which  may  be  required  for  current  expenditure  and 
disbursements  shall  be  pd  out  of  moneys  to  be  provided  from  time  to 
time  by  the  off  recr,  not  exceeding  the  amount  so  pd  in  by  the  special 
manager  as  afsd  and  available  for  such  j:»urpose,  and  an  account  of  such 
exi^enditure,  together  with  the  vouchers,  shall  be  delivered  weekly  to  the 
off  recr.  And  it  is  further  ordered  that  the  accounts  of  the  sd  special 
manager  shall  be  verified  by  afft  as  and  when  required  by  the  off  recr. 
Dated  this day  of ,  189 — . 

Security  and  Account. 

Rr.  67  and  68  of  1890,  apply  botli  to  special  managers  and  liquidators  (other  than 
the  official  receiver).  They  point  out  to  whom,  how,  and  at  whose  cost,  the 
security  is  to  be  given,  and  what  is  to  be  done  in  case  of  failure  to  give  or  keep  up 
the  required  security,  and  are  printed  in  extenso  in  Chap.  XIX. 

The  form  of  certificate  of  the  Board  of  Trade  that  security  has  been  given  will  be 
found  in  the  same  Chapter. 

R.  172  of  1890. — Every  special  manager  shall  account  to  the  official  receiver,  and 
such  special  manager's  accounts  shall  be  verified  by  affidavit,  and,  when  approved 
by  the  official  receiver,  the  totals  of  the  receipts  and  payments  shall  be  added  to  the 
official  receiver's  accounts. 

Form  99.  {Title.) 

r^.,    TT-,  I> of ,  make  oath  and  say  as  follows : — 

Affidavit  by 

special  1  •  The  account  hereunto  annexed  marked  with  the  letter  A,  produced 

manager  ^j^d  shown  to  me  at  the  time  of  swearing  this  my  afft,  and  purporting 

account."  to  be  my  account  as  sj)ecial  manager  of  the  estate  or  business  of  the 

Form  85  of       above-named  coy,  contains  a  true  account  of  all  and  every  sums  and 

sum  of  money  reed  by  me  or  by  any  other  person  or  persons  by  my 

order  or  to  my  knowledge  or  belief  for  my  use  on  account  or  in  respect 

of  the  sd  estate  or  business. 

2.  The  several  sums  of  money  mentd  in  the  sd  account  hereby  verified 
to  have  been  pd  or  allowed  have  been  actually  and  truly  so  pd  and 
allowed  for  the  several  pui'poses  in  the  sd  account  mentd. 

3,  The  sd  account  is  just  and  true  in  all  and  every  the  items  and 
particulars  therein  contained,  according  to  the  best  of  my  knowledge 
and  belief. 

Sworn,  &c. 


Ill 


CHAPTER  XII. 


EVIDENCE. 


The  Books,  and  Inspection  thereof. 

S.  154  of  1862. — Where  auy  company  is  being  wound  up,  all  books,  accounts,  and 
documents  of  the  company  and  of  the  liquidators  shall,  as  between  the  contribu- 
tories  and  the  company,  he  prima  facie  evidence  of  the  truth  of  all  matters  purport- 
ing to  be  therein  recorded. 

Accordingly,  it  was  under  the  old  practice  generally  deemed  expedient,  in  the 
case  of  a  compulsory  winding-up,  to  put  the  books  in  evidence  at  an  early  period, 
and  at  any  rate  before  proceedings  were  taken  to  settle  the  list  of  contributories. 
And  it  would  seem  convenient  to  follow  this  practice.  The  following  shows  the 
form  of  affidavit  commonly  used :  — 

Formal  parts  :  see  Form  1 1 .  Form  100. 

1 .  I  was  appointed  liqr  of  the  coy  on  tlie day  of .  .„,    .     . 

2.  I  "believe  that  the  books  now  shown  to  me  at  the  time  of  swear-  liquidator  as 
ing   this   my  afft,   and  severally  marked  1,  2,   3,  &c.,  are  resply  the  to  books, 
ledger,  journal,  cash-book,  allotment-book,  register  of  transfers,  guard 

book  of  transfer  deeds,  share-ledger,  directors'  minute-book,  com- 
mittee minute-book,  certificate-book,  guard  book  of  share  applicons, 
book  of  receipts  for  deposits,  and  guard  book  of  all  letters  belonging 
to  the  sd  coy. 

3.  The  books  hinbefore  referred  to,  and  marked  as  hinbefore  mentd, 
were  handed  to  me  by  S.  the  off  recr  when  I  was  appointed  liqr  thof. 
And  my  belief  afsd  is  grounded  on  information  furnished  me  by  the 
sd  off  recr  and  the  secretary  and  managing  director  of  the  sd  coy  and 
on  the  contents  of  the  sd  books. 


1.  I  was  the  secretary  of  the  above-named  coy  from until  the    Form  101. 

sd  coy  was  ordered  to  be  wound  up  on .  Affid~^~b 

2.  The  books  which  are  produced  to  me,  and  marked  resply  A  to  secretary  as 
N,  are  the  books  of  the  sd  coy,  and  used  by  the  sd  coy  during  the  time  *°  "ooks. 

it  carried  on  business  wp  to  the  date  of  its  being  wound  up  as  afsd, 
and  are  resply  distinguished  with  their  marks  and  numbers  in  the 
schedule  to  this  my  afft. 

One  column  of  the  Schedule  will  be  headed  "  Marks,"  and  the  other  "  Descrip- 
tion of  Book,"  a  book  being  described,  c.ff.  thus — "  Ledger  from  1st  July,  1895,  to 
December  31st,  1895." 
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Inspectio7i  tinder  Sect.  156  of  1862. 

S.  156  of  1862.— TtTiere  an  order  has  been  made  for  -winding  up  a  company  by 
the  Court,  or  subject  to  the  supervision  of  the  Court,  the  Court  may  make  such 
order  for  the  inspection  by  the  creditors  and  contributories  of  the  company  of  its 
books  and  papers  as  the  Court  thinks  just,  and  any  books  and  papers  in  the  posses- 
sion of  the  company  may  be  inspected  by  creditors  or  contributories,  in  conformity 
•n-ith  the  order  of  the  Court,  but  not  further  or  otherwise.  See  E.r  parte  Buchanan, 
15  W.  R.  99,  as  to  calling  in  accountant. 

This  clause  given  in  effect  determines  the  right  to  inspect  the  registers  of  members 

and  mortgages  conferred  by  sects.   32  and  13  of  1862.     Somerset  v.  Land  Securities 

Co.,  W.  N.  (1897)  17. 
Orders  are  frequently  made  under  sect.  15G  for  the  inspection  of  books  and  papers 

of  the  company  by  contributories  and  creditors.     See  Credit  Co.,   11  CD.   256  ; 

Goocli's  case,  ubi  supra;   Yorkshire  Fibre  Co.,  9  Eq.   950  ;  Imperial  Land  Co.,  "W.  N. 

(1882)  173;  49  L.  T.  147. 

But  the  section  does  not  enable  the  Court  to  make  orders  against  a  person  not 
in  possession  of  the  documents.    North  Brazilian  Co.,  37  C.  Div.  87. 

A  right  to  inspect  includes  the  right  to  take  copies.  Nelson  v.  Anglo-American, 
S;c.  Agencij  Co.,  (1897)  1  Ch.  130.     And  see  forms,  iiifra. 

A  summons  is  the  proper  form  of  application. 


Form  102. 

Order  for 
inspection 
under 
^oct.  156  of 
1SG2. 


Upon  the  applicon  of  B.,  a  director  and  contributory,  order  tliat  the 
applicant,  his  solors  or  agents,  be  at  liberty  at  all  reasonable  times 
to  inspect  the  books,  papers,  and  documents  of  the  coy,  and  to  take 
copies  and  abstracts  thof,  and  extracts  therefrom,  as  the  applicant  may 
be  advised,  at  his  expense.  And  it  is  ordered  that  the  sd  [off]  liqr  do 
produce  such  books  and  do  act  accordingly.  And  order  that  the  costs  of 
the  sd  [off]  liqr  of  this  applicon  be  costs  in  the  winding-up,  and  that  the 
applicant  do  pay  to  the  sd  [off]  liqr,  or  his  solors,  the  costs  of  such  in- 
spection or  production.  Devon  and  Cornivall  Co.,  Fry,  J.,  16th  March, 
1883.     A.  368. 


Form  103. 
Another. 


Upon  the  applicon  of  H.,  a  contributory  of  the  above-named  coy, 
and  upon  hearing  the  solors  for  A.,  the  liqr  of  sd  coy,  and  for  the 
applicant,  and  upon  reading  an  order  dated  21st  March,  1877,  Order 
that  the  sd  H.,  his  solor  or  agent,  be  at  liberty  at  all  reasonable  times, 
upon  giving  reasonable  notice,  to  inspect  and  peruse  at  the  office  of 

the  sd  A.,  situate  at ,  the  several  books,  deeds  and  writings  of  the 

8d  coy,  and  the  depositions  of  witnesses  taken  in  these  matters,  in  the 
possession,  custody,  or  power  of  the  sd  W.  as  liqr  of  the  sd  coy, 
or  his  Bolors  or  agents.  And  order  that  the  sd  H.,  his  solors  or 
agents,  be  at  liberty  to  take  notes  therefrom,  or  abstracts  thof, 
or  extracts  tlierefrom,  as  he  may  be  advised,  at  his  own  expense. 
And  order  tliat  the  sd  W.,  upon  reasonable  notice,  produce  the  sd 
})()oks,  deeds,  writings,  and  depositions  on  the  examination  at  the 
ni)[ilicant'8  iustanco  of  any  Avitnessos  in  these  matters,  and  at  any 
hf-ariiig  before  tlio  Ct  in  llu'so  matters  at  the  instance  of  the  applicant 
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as  the  sd  applicant  shall  require.  Aud  order  that  the  costs  of  the  pro- 
duction by  the  sd  liqr  of  the  sd  books,  &c.,  in  pursuance  of  this  order 
be  reserved.  Planet,  8^-c.  Co.,  Malins,  V.-C,  27th  June,  1878.  B. 
1286. 

Upon  the  applicon  by  summons  dated,  &c.  of  C.  H.,  A.  L.,  &c.  share-    Form  104. 
holders  in  the  above-named  coy,  and  upon  hearing  the  solors  for  the  Another  order 
aj)plicants,  and  G.  S.  B.,  the  off  recr  and  liqr  of  the  above-named  coy  to  inspect, 
appearing  in  person,  and  upon  reading  the  order  to  wind  up  the  sd 
coy  dated,  &c.,  It  is  ordered  that  the  sd  Q-.  S.  B.  do  at  all  reasonable 
times,  upon  reasonable  notice,  produce  to  the  appKcants  or  to  their 
solors,  at  the  office  of  the  Off  Eecr  in  Companies  Liquidation,  situate  at 
33,  Carey  Street,  Lincoln's  Inn,  all  books  and  documents  in  his  posses- 
sion or  power  relating  to  the  above-named  coy  prior  to  the  date  of  the 
winding-up  order  herein.     And  it  is  ordered  that  the  applicants  and 
their  solors  be  at  liberty  to  inspect  and  peruse  the  documents  so  pro- 
duced and  to  take  copies  and  abstracts  thof,  and  extracts  therefrom, 
as   the   applicants  may  be  advised,  at  their  own   expense.      Stamp 
Distribution  {Parent)  Co.  (0044  of  1895).     Hope,  Eeg.,  4th  May,  1896. 
See  Mutual  Society,  22  C.  D.  714. 

Upon  the  applicon  of  A.  E.,  liqr  appointed,  &c.,  Order  that  the    Form  105. 
Birmingham   Banking   Coy  do   produce   to   the   said  A.  E.,   at   the  Oi-der  on  bank 
j^remises  of  the  bank,  all  books,  papers,  writings,  or  other  documents  to  permit 
in  their  custody  or  possession,  relating  to  the  Birmingham  Brewery  conananv^s°^ 
Coy,  and  particularly  the  several  books  containing  entries  of  moneys  books,  &c. 
paid  into  the  sd  bank  by  the  above  coy,  or  by  the  late  liqrs  thof,  or 
either  of  them,  to  any  credit  on  account  of  the  above  coy,  or  of  the 
liqrs  thof,  or  of  moneys  paid  out  by  the  sd  bank  to  the  order  of  the 
directors  of  the  sd  coy,  or  of  the  sd  late  liqrs,  or  either  of  them,  on 
such  account,  out  of  such  credit.    And  order  that  A.  E.,  on  pajTnent  of 
costs  of  inspection,  be  at  liberty  to  inspect,  at  the  premises  of  the 
bank,  all  such  books,  &c.,  and  to  take  copies  of,  and  extracts  from,  all 
such  entries  as  he  may  be  advised.     Birmingham  Brewery  Co.,  Kay,  J., 
12th  Nov.  1883.     A.  1903. 

Inspection  of  File  of  Proceedings. 

R.  11  of  Ap.  1892. — All  petitions,  affidavits,  summonses,  orders,  proofs,  notices,  High  Court, 
depositions,  bills  of  costs,  and  other  proceedings  in  the  High  Coui-t  in  a  winding-up 
matter  to  which  these  rules  apply  shall  be  kept  and  remain  of  record  in.  the  office  of 
the  registrar  in  one  continuous  file,  and  no  proceeding  in  any  winding-up  matter  to 
which  these  rules  apply  shall,  from  and  after  the  commencement  of  these  ndcs,  be 
filed  in  the  Central  Office. 

As  to  the  file  of  proceedings  retained  in  the  Chancery  Division  under  R.  1  of  April,    (Retained 
1892,  and  inspecting  and  taking  copies  thereof,  see  E.  146  of  1890.  cases.) 

P,  I 
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Other  Coiirts. 


Who  may 

inspect. 


Restriction  on 
inspection. 


B.  31  of  Ap.  1892. — In  Courts  other  than  the  High  Court  a  file  of  proceedings  in 
every  winding-up  matter  shall  be  kept  on  which  all  petitions,  affidavits,  summonses, 
orders,  proofs,  notices,  depositions,  and  other  proceedings  in  the  matter  shall  be 
placed  and  remain  of  record  as  far  as  possible  in  continuous  order. 

E.  32  of  Ap.  1892. — Eveiy  person  who  has  been  a  director  or  officer  of  a  company 
which  is  being  wound  up,  and  every  duly  authorized  officer  of  the  Board  of  Trade, 
shall  be  entitled,  free  of  charge,  and  every  contributory  and  every  creditor. whose 
claim  or  proof  has  been  admitted,  shall  be  entitled  on  payment  of  a  fee  of  one 
shilling,  at  all  reasonable  times,  to  inspect  the  file  of  proceedings  (whether  in  the 
High  Court  or  any  other  Court),  and  to  take  copies  or  extracts  from  any  documents 
therein,  or  to  be  furnished  with  such  copies  or  extracts  at  a  rate  not  exceeding 
fourpence  per  folio  of  seventy-two  words. 

E.  1  of  26  Nov.  1895. — Notwithstanding  anything  contained  in  the  Companies 
(Winding-Up)  Rules,  1890 — 1892,  the  notes  of  the  depositions  of  a  person  examined 
under  sect.  115  of  the  Companies  Act,  1862,  or  under  any  order  of  the  Court  before 
the  Court,  or  before  any  officer  of  the  Court,  or  person  appointed  to  take  such  an 
examination  (other  than  the  notes  of  the  depositions  of  a  person  examined  at  a 
public  examination  Tinder  sect.  8  of  the  Companies  (Winding-Up)  Act,  1890),  shall 
not  be  placed  on  the  file  of  proceedings,  or  be  open  to  the  inspection  of  any  creditor, 
contributory,  or  other  person,  except  the  official  receiver  or  liquidator,  unless  and 
until  the  Coui't  shall  so  dii'ect,  and  the  Coiu-t  may  from  time  to  time  give  such 
general  or  special  directions  as  it  shall  think  expedient  as  to  the  custody  and  inspec- 
tion of  such  notes,  and  the  furnishing  of  copies  of  or  of  extracts  therefrom. 

The  above  rule  was  adopted  in  consequence  of  the  decision  in  Standard  Gold 
Mining  Co.,  (1895)  2  Ch,  545. 


Form  106. 

Summons  for 
affidavit  of 
documents 
and  inspec- 
tion. 


Discovery  arid  Inspection  generally. 

On  tlie  part  of  the  [off]  liqr  of  the  above-named  coy  that  A.  B.,  who 
claims  to  be  a  creditor  [or  C.  D.,  a  contributory]  of  the  sd  coy,  may 
be  ordered  within  (seven)  days  after  service  to  make  and  file  a  full  and 
sufficient  afft  stating  whether  he  has  or  has  had  in  his  possession  or 
power  any,  and  if  any  what,  documents  relating  to  the  matters  in 
question  in  the  summons  in  these  matters  dated,  &c.,  and  accounting 
for  the  same.  And  that  the  sd  A.  B.  [or  as  the  case  may  le']  may  be 
ordered  at  all  reasonable  times,  upon  reasonable  notice,  to  produce  at 

the  office  of  Mr. ,  his  solor,  situate  at,  &c.,  the  documents  which 

by  such  afft  shall  appear  to  be  in  his  possession  or  power,  except  such 
of  the  same  (if  any)  as  he  may  by  such  afft  object  to  produce.  And 
that  the  applicant,  his  solors  and  agents,  may  be  at  liberty  to  inspect 
and  peruse  the  documents  so  produced,  and  to  take  copies  and  abstracts 
thof,  and  extracts  therefrom,  as  the  applicant  shall  be  advised,  at  his 
expense ;  and  that  the  sd  documents  may  be  produced  upon  any 
examination  of  witnesses  in  these  matters  and  at  the  hearing  of  the 
ed  summons,  as  the  applicant  shall  require.  And  that  the  applicant 
may  bo  at  liberty  to  make  sucli  further  applicon  as  to  aU  or  any  of  the 
documents  montd  in  such  afTt  as  ho  may  be  advised. 

Ah  to  tho  application  of  the  general  practice  "  whoro  no  other  provision  is  mado 
by  tho  Acts  or  those  rules,"  see  R.  178  of  1890. 
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Where  proceedings  are  pending  in  the  •winding-up  between  tlie  liquidator  therein, 
and  any  alleged  contributory  or  debtor  or  any  claimant,  dipcoveiy  and  inspection 
of  documcntH  is  usually  ordered  on  the  application  of  either  party.  To  obtain 
discovery  and  inspection  a  summons  should  be  taken  out  as  above.  See  further  as 
to  the  practice,  Scton,  45 — 87;  Daniel's  Forms,  pp.  799  et  scq.;  Ann.  Pr.  1897, 
p.  G16,  Ord.  XXXI.  An  atfidavit  in  suppoi-t  of  the  summons  is  not  generally 
requisite.     The  order  foUows  the  terms  of  the  summons.     See  infra. 

As  to  deposit  before  application  for  discovery,  see  Ord.  XXXI.  r.  26. 


Upon  the  applicon  of  A.,  B.,  and  C,  resply  contributories  of  the    Form  107. 
above-named  coy,  and  upon  hearing  the  solors  for  the  apphcants  and  ~r~     ~ 
for  the  [off]  liqr  of  coy,  Order  that  S.,  the  off  Hqr  of  sd  coy,  do  within  affidavit  and 
seven  days  after  service  of  this  order  make  and  file  a  full  and  sufficient  iiispection. 
afft  stating  whether  he  has  or  has  had  in  his  possession  or  power  any, 
and  if  any  what,  documents  relating  to  the  matters  in  question  in 
these  matters,  so  far  as  regards  the  summons  dated  4th  June,  1878, 
and  the  relief  thereby  sought  against  the  apphcants,  and  accounting 
for  the  same.     And  [^jjroducfion,  inspection,  &c.].     Blae7i   Caelan  Co., 
M.  E.,  15th  July,  1878.     A.  1504. 

The  folloTving  are  other  examples  :   "  Relating  to  the  matters  in  question  in  the 

summons  issued  by  the  said  liquidator  against  the  said  A.  and  others  on  the 

and  returnable  on  the day  of 1880,"  and  "relating  to  the  two  pending 

summonses  issued  by  the  said  official  liqiiidator,  and  another  against  the  directors 
of  the  company,  dated  respectively,  &c." 

As  to  discovery  from  liquidator,  see  Contract  Corporation,  2  Ch.  350  ;  GooeK's  case, 
7  Ch.  207;  Mutual  Societij,  22  C.  Div.  71-4.  According  to  the  case  last  cited  the 
liquidator  will  only  be  ordered  to  make  an  affidavit  of  documents  in  very  special 
circumstances  :  he  will  be  ordered  to  permit  inspection . 

For  affidavit  as  to  documents,  see  Form  8,  in.  App.  B.,  E.  S.  C,  1883 ;  Aim.  Pr. 
(1897)  Vol.  2,  30. 

Production  of  depositions  imder  sect.  115  refused  inaction.  North  Brit.  Co.  v. 
GoUshorouyh  ^  Co.,  (1893)  2  Ch.  381. 


[^By  a  respt  to  an  applicon  hj  the  off  recr.'\     That  C.  J.  S.,  the  off    Form  108. 

recr  and  Hqr  herein,  may  be  ordered  within  ten  days  to  file  an  afft  ~ 

IT  T         J  .,.  .  Summons 

stating  what  documents  are  or  have  been  m  his  possession,  custody,  or  against 

power,  relating  to  the  matters  in  question  herein,  &c.  official 


receiver  for 
discoveiy  of 
documents. 


Upon  the  applicon  of  the  off  liqr,  &c.,  and  upon  hearing  the  solors    Form  109. 
for  the  apphcant  and  for  M.  hnftr  named.  Order  that  M.,  an  alleged 


Order  on 

contributory  of  the  sd  coy,  do  within  seven  days  after  service  of  this  alleged  con- 
order  make  and  file  a  full  and  sufficient  afft  stating  whether  he  has  or  tributory  for 
has  had  in  his  custody  or  power  any,  and  (if  any)  what,  documents  documents, 
relating  to  the  matters  in  question  in  this  matter,  and  his  liability  to 
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be  placed  on  the  list  of  contributories  and  accounting  for  the  same. 
And  \iisual  order  for  lii'oduction  and  inspection,  and  also  for  jjroduction^ 
upon  any  examination  of  witnesses  in  these  matters  and  at  the  hearing 
of  the  applicon  to  place  the  sd  M.  on  the  list  of  contributories  of  the 
sd  coy  as  the  applicant  shall  require,  &c.  British  Fire  Office^  M.  R., 
2iid  Aug.  1878.     A.  1864. 


Form  109a.       Upon  the  applicon  of   T.,  the  applicant  named  in  the  notice  of 

~Z~^  ~    motion  in  the  above  matters,  dated  the  28th  Nov.   1890,  and  upon 

Order  on  ^  pit 

company  to      hearing  the  solors  for  the  applicant,  and  for  the  P.  &c.  Co.,  and  upon 

produce  books  reading:  the  sd  notice  of  motion,  and  the  sd.  P.  &c.  Co.  by  their  solors 
for  inspection.  i  i        i  •        i     •  . 

admitting  that  they  have  in  their  possession  or  power  the  books  and 

documents  hnftr  mentd,  and  undertaking  to  produce  the  same  pursuant 
to  this  Order,  It  is  ordered  that  the  sd  coy  do  at  all  seasonable  times 
upon  reasonable  notice  produce  at  the  office  of  Mr.  N.,  their  solor, 
situate  at ,  in  the  city  of  London,  the  following  books  and  docu- 
ments, namely,  the  minute  book  and  register  of  shareholders  of  the 
sd  coy,  and  the  report  of  K.,  a  director  of  the  sd  coy,  on  the  ppty  of 
such  coy,  and  dated  &c.,  and  that  the  sd  T.,  his  solors  and  agents,  be 
at  liberty  to  inspect  and  peruse  the  sd  books  and  documents  when  so 
produced,  and  to  take  copies  and  abstracts  thof  and  extracts  therefrom 
as  the  applicant  shall  be  advised  at  his  expense.  But  previous  to  the 
sd  inspection  the  sd  coy  are  to  be  at  liberty  to  seal  up  such  parts  of 
the  sd  minute  book,  and  the  sd  report  as,  according  to  an  afOt  to  be 
made  (if  required)  by  the  coy  by  its  proper  oflB.cer,  do  not  relate  to  the 
matters  in  question  raised  "by  the  sd  notice  of  motion.  And  it  is 
ordered  that  the  sd  coy  do  produce  the  sd  books  and  documents  on 
any  examination  of  witnesses  in  this  matter,  and  at  the  hearing  of  the 
sd  motion,  as  the  applicant  shall  require,  and  the  applicant  is  to  be  at 
liberty  to  make  such  further  applicon  as  to  all  or  any  of  the  sd  books 
and  documents  as  he  may  be  advised. — Paszoiva  {Galician)  Petroleum 
Co.,  Chitty,  J.,  16th  Feb.  1891.     B.  107. 


Oral  Evidence. 

In  ■winding-up  proceedings,  occasion  sometimes  arises  for  obtaining  the  oral 
evidenco  of  witnesses.  Thus,  upon  a  winding-up  petition  the  petitioner  or  respon- 
dents may  require  to  obtain  the  evidence  of  some  person  who  declines  to  make  an 
aflidavit ;  and,  in  proceedings  after  the  winding-up  order,  a  creditor  whose  claim 
JH  dinputc'd,  or  an  alleged  contributory,  may  desire  to  obtain  such  evidence.  In 
Huch  cases  the  Court  will  give  liberty  to  examine  the  witness  before  an  examiner 
of  the  Court  or  special  examiner,  pursuant  to  Ord.  XXXVII.  r.  5,  i)ifra,  or  before 
the  registrar.  Ite  S'priiiffa!/,  W.  N.  (1875)  225.  As  to  special  examiners,  see  Ann. 
Pr.  (1897),  743,  744.  But  where  a  liquidator  wants  such  evidence,  he  can  very 
comiuouly  obtuiu  it  under  sect.  115  of  the  Act  of  1SC2.     Sec  Chapter  XLIII. 
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K.  S.  C,  0.  XXXVII.  r.  5.— The  Court  or  a  judge  may,  in  any  cause  or  matter  Depositions 
where  it  shall  appear  necessary  for  the  purposes  of  justice,  make  any  order  for  the  ?^  .^''•P 
examination  upon  oath  before  the  Court  or  judge  or  any  officer  of  the  Court,  or  any 
other  person,  and  at  any  place,  of  any  witness  or  person,  and  may  empower  any 
party  to  any  such  cause  or  matter  to  give  such  deposition  in  evidence  therein  on 
euch  terms  (if  any)  as  the  Court  or  a  judge  may  direct. 

Formerly,  a  witness  could  be  examined  or  cross-examined  before  an  examiner 
under  15  &  16  Vict.  c.  86,  s.  40,  but  this  section  has  been  repealed  by  46  &  47  Vict. 
0.  49  (a.  3),  except  so  far  as  applied  by  Order  in  Council  to  the  Lancaster  Palatine 
Court,  or  to  any  inferior  Court  of  civil  jurisdiction  (sect.  7). 

Formerly,  the  witness  could  be  served  with  a  subpoena  to  attend  before  the 
examiner  without  any  order,  but  under  the  present  practice  an  order  must  first  be 
obtained  directing  the  examination  to  be  had  before  one  of  the  examiners  of  the 
Court,  or,  as  is  more  usual  in  winding-up,  before  the  registrar.  See  R.  S.  C,  Ord. 
XXXVII.  rr.  39—52;  Ann.  Pr.  (1897)  763—766.  The  examination  having  been 
referred  to  an  examiner  or  registrar,  and  an  appointment  obtained  in  accordance 
with  the  rules  above  referred  to,  the  subpoena  can  be  served. 

The  order  is  to  be  obtained  on  summons.     See  infra,  as  to  special  examiners. 

All  viva  voce  evidence  addiiced  before  the  registrar  has  to  be  taken  down  in  short- 
hand.    See  Practice  Directions  in  Appendix. 

As  to  documents  to  be  left  with  the  examiner,  see  Ord.  XXXVII.  r.  10. 

In  the  High  Court  of  Justice.  [^Reference  to  Record.~\    Form  110. 

Companies  (Winding-up).  Precipe  for 

Mr.  Justice  Vaughan  Williams.  subpoena. 

In  the  matter  of  the  Companies  Acts,  1862  to  1890, 

and 

In  the  matter  of  the  — —  Company,  Limited. 

Seal  writ  of  subpoena  ad  testificandum  [or  duces  tecimi],  on  behalf 

of  [e.y.,  the  off  recr  and  liqr  of  the  above-named  coy],  directed  to 

\_state  names  of  tvitness  or  ivitnesses~\,  returnable  the . 

Dated  the day  of  -^ — ,  189—. 

\_Name  and  address  of  solor.~\ 

Solor  for  the  sd  off  recr  and  liqr. 

R.  S.  C,  0.  XXXVII.  r.  20. — Any  party  in  any  cause  or  matter  may  by  subpoena  Attendance  of 
ad  testificandum  or  duces  tecum  require  the  attendance  of  any  witness  before  an  officer  witness  under 
of  the  Court,  or  other  person  appointed  to  take  the  examination,  for  the  purpose  of  subpoena, 
using  his  evidence  upon  any  proceeding  in  the  cause  or  matter  in  like  manner  as 
such  witness  would  be  bound  to  attend  and  be  examined  at  the  hearing  or  trial ; 
and  any  party  or  witness  having  made  an  affidavit  to  be  used  or  which  shall  be 
used  on  any  proceeding  in  the  cause  or  matter  shall  be  bound,  on  being  served  with 
such  subpoena,  to  attend  before  such  officer  or  person  for  cross-examination. 

A  subpoena  may  be  issued  at  any  stage  of  the  proceedings  without  leave,  although  Abuse  of 
the  Court  on  his  attendance  can  say  that  he  shall  not  be  examined,  or  shall  be  process, 
examined  in  open  Court.     Eaynwnd  v.  Tapsoti,  22  C.  Div.  430. 

And  a  subpoena  to  a  witness  to  attend  before  an  examiner  is  issued  without  order.  Before 
Ann.  Pr.  (1897)  757.  examiner. 

E.  S.  C,  0.  XXXVII.  rr.  26—34.— 

26.  Where  it  is  intended  to  sue  out  a  subpoena,  a  prfecipe  for  that  purpose,  in  the  Praecipe  for 
Form  No.  21  in  Appendix  G.  [altered  as  above  in  winding-up'],  and  containing  the  subpoena. 
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Form  of 
subpoena. 


Subpoena  for 
attendance  in 
Chambers. 


Number  of 
persons  in  a 
subpoena. 


Correcting 
errors. 


Service. 


Form  111. 

Subpoena  ad 
testificandum 
or  duces 
tecum. 


name  or  firm  and  the  place  of  business  or  residence  of  the  solicitor  intending  to  sue 
out  the  same,  and,  where  such  solicitor  is  agent  only,  then  also  the  name  or  firm 
and  place  of  business  or  residence  of  the  principal  solicitor,  shall  in  all  cases  be 
delivered  and  filed  at  the  Central  Office.  [/«  wbidinff-np  the  2»'cecipe  is  placed  on  the 
file  at  the  Eegistrar's  Chambers.'] 

27.  A  writ  of  subpoena  shall  be  in  one  of  the  Forms  1  to  7  in  Appendix  J.  [to 
R.  S.  C.  1883],  with  such  variations  as  circumstances  may  reqmre.  [Form  111, 
i/ifra.  is  used  in  winding-up.] 

28.  Where  a  subpoena  is  requii-ed  for  the  attendance  of  a  witness  for  the  purpose 
of  proceedings  in  Chambers,  such  subpoena  shall  issue  from  the  Central  Office  \in 
winding-up,  the  Eegistrar's  Chambers']  upon  a  note  from  the  judge.  [5«i  see  supra, 
as  to  attendance  before  examiiiers.'] 

29.  Every  subpoena  other  than  a  subpoena  duces  tecum  shall  contain  three  names 
where  necessary  or  required,  but  may  contain  any  larger  number  of  names. 

30.  No  more  than  three  persons  shall  be  included  in  one  subpoena  duces  tecum  and 
the  party  suing  out  the  same  shall  be  at  liberty  to  sue  out  a  subpcena  for  each  person 
if  it  shall  be  deemed  necessary  or  desirable. 

31.  In  the  interval  between  the  suing  out  and  service  of  any  subpoena  the  party 
suing  out  the  same  may  correct  any  error  in  the  names  of  parties  or  witnesses,  and 
may  have  the  writ  re-sealed  upon  leaving  a  corrected  praecipe  of  such  subpoena 
marked  with  the  words  "altered  and  re-sealed,"  and  signed  with  the  name  and 
addi'ess  of  the  solicitor  suing  out  the  same.     [And  see  infra.] 

32.  The  service  of  a  subpoena  shall  be  effected  by  delivering  a  copy  of  the  wi'it, 
and  of  the  indorsement  thereon,  and  at  the  same  time  producing  the  original  writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  a  subpoena  upon  any 
defendant  must  state  when,  where,  and  how,  and  by  whom,  such  service  was 
effected. 

34.  The  service  of  any  subpoena  shall  be  of  no  validity  if  not  made  within  twelve 
weeks  after  the  teste  of  the  writ. 

As  to  amending  the  date  of  return,  and  otherwise  as  to  the  above  rules,  Ann.  Pr. 
(1897)  760—762. 

The  subpoena  will  be  as  follows: — 

{Title  as  in  Form  110.) 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  \Jiere  insert  name  or  names  of  the  tvitness  or  tvitnesses~\  greeting  : 

We  command  you  [ichere  several,  and  every  of  you]  to  attend  before 

Esq.,  one  of  the  examiners  of  witnesses  in  our  High  Court  of 

Justice,  at  [his  Chambers  situate  at  No.  — ,  New  Square,  Lincoln's 
Inn,  in  the  County  of  Middlesex,  or  at  the  Chambers  of  the  Registrar 
Companies  Winding-up,  Bankruptcy  Buildings,  Carey  Street,  London], 

on day,  the day  of ,  at  the  hour  of in  the noon 

and  80  from  day  to  day  until  your  evidence  shall  have  been  taken,  to 
give  evidence  on  behalf  of  [the  off  recr  and  hqr  of  the  above-named  coy]. 

Witness. —  Lord  High  Chancellor  of  Great  Britain,  the 

day  of  ,  in  tlio  year  of  our  Lord  one  thousand  eight  hundred 

un<l . 

In  tlio  case  of  a  Kubpoona  duces  tecum,  the  words  "and  also  to  bring  with  you 
and  produce  ut  tho  timo  and  place  aforesaid  "  [specify  documents  to  be  produced], 
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Bhould  bo  inserted  in  the  above  form  before  the  word  "  -witncKS."  A  subpoena  duces 
tecum  should  specify  the  documents  requii'cd,  so  that  the  witness  may  be  able  to 
identify  them.  Kcwland  v.  Steere,  13  TV.  R.  1014.  But  a  witness  served  with  a 
subpoena  in  a  general  form,  who  admits  that  the  documents  are  in  his  possession, 
must  produce  them,  lee  v.  Angas,  2  Eq.  59.  "Wliere  the  witness  is  to  be  cross- 
examined  the  requisite  modifications  must  be  made,  e.g.,  instead  of  "to  give  evi- 
dence," say  "  to  be  cross-examined  on  your  affidavit  filed  in  this  matter  on,  &c." 

A  liquidator  in  a  compulsory  winding-up,  who  has  been  ordered  to  bo  cross- 
examined,  need  not  be  subpoenaed.     General  Financial  Banh,  TV.  N.  (1888)  47. 


Tliis  writ  was  issued  by  A.  B.,  of  ,   »S:c.,  whoso  address  for    Form  112. 

service  is  at  the  office  of  Mr. ,  No.  — ,  Coleman  Street,   in  the  indorsement 

City  of  London  [agent  for  .  of,  &e.],  sol  or  for  the  liqr  of  the  0°  ^"t  where 

,  ,  ■  issued  by 

above-named  coy.  solicitor. 

An  indorsement  as  above  shovild  be  placed  on  a  subpoena  and  the  copy  served. 
Consolidated  Ord.  III.  rr.  2  and  5,  required  it,  and  see  Ord.  XXXVII.  r.  32. 
Ord.  XXXVII.  also  requires  the  particulars  to  be  inserted  in  the  pra3cipe.  See 
Rule  26  supra,  and  see  Dan.  Ch.  Forms,  pp.  2,  303. 


{Title.)  Form  113. 


Take  notice  that  you  are  required  to  attend  under  the  accompanying-  Notice  to 

subpoena  before ,  one  of  the  examiners  of  witnesses  in  the  High  ^;*°^|^/^ 

Ct  of  Justice,  at  his  chambers,  No.  — ,  New  Square,  Lincoln's  Inn,  examiner  or 
London   [or,   as    the   case   may    be,  before   the   Registrar,   Companies  registrar. 
Winding-up,  Bankruptcy  Buildings,   Carey  Street,   London,   "NV.C], 

on  the  day  of  ,  at   of  the   clock   in  the  fore[noon] 

of  that  day,  and  so  from  day  to  day  until  your  [examination]  shall  be 
comj)leted. 

Dated  this day  of  ■ . 

E.B.,  0/ , 

Solor  for . 

To  \_msert  names  and  place  of 
residence  of  person  to  he  served~\. 


Should  be  obtained  as  follows : 

{Title.)  J1QJ.JJJ  114_ 

I  certify  that  an  appointment  was  made  with  me  for  the  day  Examiner's"" 

of ,  to  take  the  examination  \or  cross-examination]  of  C.  D.,  pur-  certificate  of 

non-attend- 


suant  to  the  order  made  in  this  matter  on  the day  of ,  and  ance  of 

that  no  person  of  the  name  and  description  of  C.  D.  [^address  and  descrip- 

tio7i]  attended  to  be  cross-examined  before  me  on  that  day  [or  that , 

of ,  attended  before  me  on  that  day  and  refused  to  be  sworn  and 
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Refusal  to 
attend  or  be 
sworn. 


examined  as  a  witness  in  this  matter  [or  cross-examined  on  his  af£t 

referred  to  in  the  sd  order]. 

Dated  this day  of . 

,  Examiner. 

E.  S.  C,  0.  XXXVII.  r.  13. — If  any  person  duly  summoned  by  subpoena  to  attend 
for  examination  shall  refuse  to  attend,  or  if,  having  attended,  he  shall  refuse  to  be 
sworn  or  to  answer  any  lawful  question,  a  certificate  of  such  refusal,  signed  by  the 
exanuner,  shall  be  filed  at  the  [Registrar's  Chambers],  and  thereupon  the  party 
requiring  the  attendance  of  the  witness  may  apply  to  the  Court  or  a  judge  ex  parte 
or  on  notice  for  an  order  directing  the  -witness  to  attend,  or  to  be  sworn,  or  to  answer 
any  question,  as  the  case  may  be. 

Where  the  -witness  attends,  but  refuses  to  produce  documents,  the  certificate  will 
of  course  be  varied.    See  Form  in  Chap.  5LIII. 


Form  115. 

Notice  of 
motion  that 
an  objecting 
witness  do 
attend  the 
examiner. 


Objection  by 
■witness  to 
questions. 


Costs  occa- 
sion cd  by 
rcfuHu)  or  ob- 
jection under 
rr.  13,  11. 


On  obtaining  this  certificate  a  notice  of  motion  or  summons  may  be  served  as 
follows  : 

On  the  part  of  [A.  B.,  the  oS  recr  and  liqr  of  the  above-named  coy], 

that  N.,  of ,  a  witness  sworn  and  examined  in  this  matter  on  behalf 

of  the  applicant  on  the day  of ,  before  M.,  Esq.,  one  of  the 

examiners  of  this  Ct  [or  the  examiner  specially  appointed  for  that 
purpose]  may  be  ordered  to  attend  at  his  o-wn  expense  before  the  sd 
examiner,  at  such  time  and  place  as  the  sd  examiner  shall  appoint,  to 
be  further  examined  on  behalf  of  the  applicant,  and  [if  so,  add,  that 
the  sd  N.  may  be  ordered  then  and  there  to  answer  the  questions 

which  he  objected  to  answer  upon  his  afsd  examination  on  the 

day  of ,  that  is  to  say  [s2)ecify  the  questions^  ;  and]  that  the  sd  N. 

may  be  ordered  to  pay  the  costs  of  and  occasioned  by  his  sd  demurrer 
or  objection  [or  of  the  day  of  the  proceedings  had  before  the  sd 
examiner]  and  of  and  consequent  upon  this  applicon. 

R.  S.  C,  0.  XXXVII.  rr.  14,  15,  are  as  follows  :— 

14.  If  any  witness  shall  object  to  any  question  which  may  be  put  to  him  before 
an  examiner,  the  question  so  put,  and  the  objection  of  the  witness  thereto,  shall  be 
taken  down  by  the  examiner,  and  transmitted  by  him  to  the  Central  Ofiice  to  be 
there  filed,  and  the  validity  of  the  objection  shall  be  decided  by  the  Court  or  a  judge. 

15.  In  any  case  under  the  two  last  preceding  rules,  the  Court  or  a  judge  shall 
have  power  to  order  the  witness  to  pay  any  costs  occasioned  by  his  refusal  or 
objection. 

As  to  a  witness  being  ordered  to  attend  at  his  own  expense,  see  Stuart  v.  Bcdkis  Co., 
wfra,  in  note  to  Form  128. 

The  above  form  can  readily  bo  varied  to  suit  the  circumstances.  The  application 
ehould  be  supported  by  an  afiidavit  of  service  of  the  subpoena  and  non-attendance, 
or  as  the  case  may  be.  Also  by  an  office  copy  of  the  examiner's  certificate  of  non- 
attendaucr'.     Dan.  Forms,  310. 


Form  lie. 

AfiBrlavit  of 
Hervicc  of 


1.   On  tli'^ 


day  of 


I  served  M.,  the  person  named  in  the 


Hubpoona  next  hnftr  mentd,  with  a  subpoena  issued  out  of  and  under 
the  seal  of  this  Ct,  by  delivering  to  and  leaving  with  the  sd  M.  per- 
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sonally  at ,  in  the  county  of ,  a  true  copy  of  sucli  subpoena  subpoBna  and 

and  of  the  indorsement  thereon,  and  I  at  the  same  time  showed  the  sd  ^*^^i^^- 
subpoena  so  under  seal  as  afsd  to  the  sd  M. 

2.  By   the   sd   subpoena    the   sd    M.    was   commanded    to    attend 

before  ,  Esq.,  one  of  the  examiners  in  the  High  Ct  of  Justice 

\_ follow  the  words,  e.g.,  at  such  time  and  place  as  the  bearer  thof 
should  by  notice  in  writing  appoint],  and  so  from  day  to  day  until  the 
examination  should  be  completed,  to  be  cross-examined  on  his  afit  filed 
the day  of in  this  matter. 

3.  At  the  time  of  the  afsd  service  of  the  sd  subpoena  I  delivered  to 
and  left  with  the  sd  M.  a  notice  in  writing  intituled  in  this  matter 
addressed  to  the  sd  M.,  and  purporting  that  the  sd  M.  was  required 
to  attend  \_set  out  notice  m/ull^. 

Instead  of  reciting  the  subpoena,  it  can  be  referred  to  as  an  exhibit. 

The  form  of  order  for  attendance  can  readily  be  framed  from  Form  115. 

The  order  should  be  served  personally  with  an  indorsement,  in  accordance  with 
Ord.  XLI.  r.  5.  Disobedience  is  a  contempt  of  Com-t  (Ord.  XXXVII.  r.  8),  and  a 
motion  to  commit  can  accordingly  be  made. 

As  to  subpoena  duces  tecum,  see  Ord.  XXXVII.  r.  20,  supra ;  An.  Pr.  (1897) 
756  ;  and  as  to  order  in  Ueu  thereof,  see  Ord.  XXXVII.  r.  7  ;  In  re  Smith,  W.  N. 
(1890)  230  ;  and  Ann.  Pr.  (1897)  749. 

As  to  filing  depositions,  see  infra. 

• 
Affidavit  Evidence  {High  Court). 

E.  S.  C,  0.  XXXVIII.  r.  1. — Upon  any  motion,  petition,  or  summons,  evidence  When 
may  be  given  by  affidavit ;  but  the  Court  or  a  judge  may,  on  the  application  of  allowed, 
either  party,  order  the  attendance  for  cross-examination  of  the  person  making  any 
such  affidavit. 

See  further,  as  to  evidence  in  support  of  petition,  Chap.  V. 

As  to  cross-examination,  see  infra. 

Every  affidavit  is  to  be  intituled  in  the  cause  or  matter  in  which  it  is  swom.  Title. 
Ord.  XXXVIII.  r.  2. 

Affidavits  are  to  be  confined  to  such  facts  as  the  witness  is  able  of  his  own  Information 
knowledge  to  prove,  except  on  interlocutory  motions  [=  applications,  Kcw  Callao,  and  belief. 
22  C.  Div.  484],  on  which  statements  as  to  his  belief,  with  the  grounds  thereof, 
may  be  admitted.  Ord.  XXXVIII.  r.  3.  An  affidavit  of  facts  to  the  best  of  the 
defendant's  knowledge,  information  and  belief,  without  stating  the  grounds,  is 
worthless.  Quartz  HiU  Co.  v.  Bcall,  20  C.  Div.  508  ;  51  L.  J.  Ch.  874  ;  46  L.  T. 
746  ;  30  W.  R.  583.  And  an  affidavit  deposing  positively  to  a  fact  not  likely 
to  be  within  the  personal  knowledge  of  the  deponent,  is  worthless,  unless  it  shows 
deponent's  means  of  knowledge.  Bidder  v.  Bridges,  26  C.  Div.  1.  Evidence  on 
information  and  belief  is  not  admissible  on  applications  which  finally  settle  the 
rights  of  the  parties.  Gilbert  v.  Endean,  9  C.  D.  259.  But  as  to  the  statutory 
affidavit  in  support  of  a  winding-up  petition,  see  Chap.  V. 

Every  affidavit  is  to  be  drawn  in  the  first  person,  and  is  to  be  divided  into  Formalities, 
paragraphs,  numbered  consecutively,  and  as  nearly  as  may,  each  to  be  confined  to  a 
distinct  portion  of  the  subject.     Every  affidavit  is  to  be  written  or  printed  bookwise. 
Ord.  XXXVIII.  r.  7.     As  to  stitching  margins,  see  supra,  p.  22. 

Every  affidavit  is  to  state  the  description  and  true  place  of  abode  of  the  deponent,   Filing. 
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Ofl&ce  copies. 


Notice  of 
filing,  Sec. 


and  should  be  filed  in  tie  registrar's  office.  Ord.  XXXVIII.  rr.  8,  10  ;  R.  11  of 
AprH,  1892. 

As  to  alterations,  see  Ord.  XXXVIII.  r.  12. 

As  to  use  of  original  affidavits  and  office  copies,  see  Ord.  XXXVIII.  r.  15. 

E.  12  of  April,  1892. — [In  proceedings  before  Vauglian  Williams,  J.] — All  office 
copies  of  affidavits,  dei30sitions,  papers,  and  writings,  or  any  parts  thereof,  required 
by  any  liquidator,  contributory,  creditor,  officer  of  a  company,  or  other  person 
entitled  thereto,  shall  be  provided  by  the  registrar,  and  shall,  except  as  to  figures, 
be  fairly  -written  out  at  length,  and  be  sealed  and  delivered  out  without  any 
unnecessary  delay  and  in  the  order  in  which  they  shall  have  been  bespoken. 

As  to  swearing  before  solicitor  in  cause  or  matter,  see  Ord.  XXXVIII.  rr.  16,  17. 
And  as  to  swearing  affidavits  of  proof  of  debt,  see  Order  of  3rd  Dec.  1892,  in  Appen- 
dix B. 

The  party  intending  to  use  any  affidavit  in  support  of  any  application  made  by 
liim  in  Chambers  in  the  Chancery  Division  is  to  give  notice  to  the  other  parties 
concerned  of  his  intention  in  that  behalf.  Ord.  XXXVIII.  r.  20.  See  further  as 
to  notice  of  intention  to  use  affidavits.  Chap.  V.,  supra,  and  see  infra,  p.  927. 

All  affidavits  which  have  been  previously  made  and  read  in  Court  upon  any  pro- 
ceeding in  a  cause  or  matter,  may  be  used  before  the  judge  in  Chambers. 
Ord.  XXXVIII.  r.  21. 

Every  certificate  on  an  exhibit  referred  to  in  an  affidavit,  signed  by  the  com- 
missioner or  officer  before  whom  the  affidavit  is  sworn,  is  to  be  marked  with  the 
short  title  of  the  cause  or  matter.     Ord.  XXXVIII.  r.  24. 

And  see  also,  as  to  affidavits,  Chap.  II.,  p.  29. 

For  forms  of  affidavit,  see  Forms  11  and  12,  supra. 


Cross-examination  on  Affidavits. 

The  Court  has  a  discretion  as  to  ordering  a  cross-examination  under  Ord. 
XXXVIII.  r.  1,  siipra.     La  Trinidad  y.  Broivne,  36  W.  R.  138. 

Under  Ord.  XXXVII.  r.  20,  supra,  any  party  or  witness  having  made  an  affi- 
davit, is  bound  on  being  served  with  a  subpoena  to  attend  before  the  examiner, 
or  other  officer  of  the  Court,  or  a  special  examiner,  for  cross-examination.  Rule  19 
of  General  Order  of  5th  Eebruaiy,  1861,  imposed  on  the  party  who  filed  the 
affidavit  the  onus  of  producing  the  deponent  for  cross-examination,  but  required 
notice  of  the  intention  to  cross-examine  to  be  given  within  fom'teen  days  after 
the  filing  of  the  affidavit,  and  forty-eight  hours'  notice  to  produce ;  but  this  rule 
does  not  appear  in  the  Rules  of  1883.  See  supra,  r.  28  of  Ord.  XXXIII.,  which 
would  seem  to  apply.     Co7inell  v.  Balcer,  29  C.  D.  711,  and  r.  178  of  1890. 

A  subpa3na  cannot  issue  under  r.  20  until  an  order  has  been  obtained  for  the 
examination  of  the  witness.  Ann.  Pr.  (1897)  756.  And  Ord.  XXXVIII.  expressly 
requires  an  order  for  cross-examination.  Where  the  witness  does  not  attend,  an 
order  should  be  obtained.     See  infra,  Form  128,  and  case  last  mentioned. 

Ah  to  subpoena,  see  supra,  and  Raymond  v.  Tapson,  22  C.  Div.  43-i  ;  and  as  to  old 
practice,  In  re  Knight,  25  C.  D.  297. 

Ah  to  expenses  of  witness,  see  irork'mg  Men'' s  Mutual  Society,  21  C.  D.  831.  An 
affidavit  once  filed  cannot  be  withdrawn  so  as  to  avoid  cross-examination.  Quartz 
mil  Co.,  Kv parte  Young,  21  0.  Div.  643. 

Under  the  new  practice  the  order  for  cross-examination  refers  it  to  the  examiner 
in  rotation  or  the  registrar  to  take  the  cross-examination  [or  appoints  a  special 
examiner],  and  the  attendance  of  the  witness  must  bo  enforced  by  subpoena.  Ord. 
XXXVII.  r.  20. 

If  (lio  witncHH  docs  not  attend  on  the  subpoena,  or  refuses  to  answer,  the  proper 
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course  is  to  ajDply  for  an  order  to  attend  under  Ord.  XXXVII.  r.  13,  siqrra.  Back- 
house V.  Alcock,  28  C.  D.  669 ;  and  Connell  v.  Baker,  ubi  supra.  If  he  docs  not  comply 
he  can  bo  committed;  costs  in  the  discretion  of  the  judge.  Ord.  XXXVII.  r.  15. 
See  further  the  preceding-  section  of  tliis  chapter  and  Ord.  XXXVII.,  infra. 

As  to  cross-examination  and  evidence  of  witnesses  on  "winding-up  petitions,  see 
further,  Forms  51  and  52,  supra. 

Cross-examinations  are  usually  taken  before  the  registrar. 


\_By  a  rcspt  to  an  applicon  of  off  recr7\ — That  ho  may  liave  ono    Form  117. 
month's  time  to  file  his  evidence  in  answer  to  the  evidence  filed  on 


Summons 
behalf  of  the  off  recr.  against  official 

\_Suhsequent  summons.'\ — That  he  may  have  one   month's   further  furtheTtime 

time  to  file,  &c.  to  file , 

evidence. 

Filing  of  Evidence. 

Practice  Directions,  2nd  June,  1892. — On  all  applications  by  summons,  the  e\i-  Qn  summons, 
dence  in  support  must  be  filed,  and  notice  of  such  filing  must  be  served  on  the 
opposite  party  at  the  time  of  the  service  of  the  summons.  The  opposite  party 
must  file  his  evidence  in  answer  within  eight  days  of  the  service  of  the  summons 
and  the  said  notice,  and  the  applicant's  evidence  in  reply  must  be  filed  within  three 
days  from  such  last-mentioned  time. 

As  to  time  for  filing  affidavits  in  opposition  to  petition,  and  in  reply,  see  p.  6-1,   On  petition. 
supra. 

As  to  the  undertaking  to  be  given  on  filmg  affidavits  out  of  time,  see  Practice 
Directions  in  Appendix. 

Ord.  XXXVII.,  r.  12. — The  depositions  taken  before  an  officer  of  the  Court,  or  Depositions  to 
before  any  other  person  appointed  to  take  the  examination,  shall  be  taken  down  in  ^^  taken  down 
writing  by  or  in  the  presence  of  the  examiner,  not  ordinarily  by  question  and  °' 

answer,  but  so  as  to  represent  as  nearly  as  may  be  the  statement  of  the  witness,  and 
when  completed  shall  be  read  over  to  the  witness  and  signed  by  him  in  the  presence 
of  the  parties,  or  such  of  them  as  may  think  fit  to  attend.  If  the  witness  shall 
refuse  to  sign  the  depositions,  the  examiner  shall  sign  the  same.  The  examiner 
may  put  down  any  particular  question  or  answer  if  there  should  appear  any  special 
reason  for  doing  so,  and  may  put  any  question  to  the  witness  as  to  the  meaning  of 
any  answer,  or  as  to  any  matter  arising  in  the  course  of  the  examination.  Any 
questions  which  may  be  objected  to  shall  be  taken  down  by  the  examiner  in  the 
depositions,  and  he  shall  state  his  opinion  thereon  to  the  counsel,  solicitors,  or 
parties,  and  shall  refer  to  such  statement  in  the  depositions,  but  he  shall  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of  any  question. 

All  viva  voce  evidence  taken  before  the  registrar  is  taken  down  in  shorthand.    See   Shorthand 
Practice  Directions,  Appendix  C.  notes. 

But  shorthand  notes  are  not  allowed  before  an  examiner.  See  Ann.  Pr.  (1897)  753. 

Ord.  XXXVII.,  r.  16. — T\Tien  the  examination  of  any  witness  before  any  examiner  Depositions, 
shall  have  been  concluded,  the  original  depositions,  authenticated  by  the  signature 
of  the  examiner,  shall  be  transmitted  by  him  to  the  Central  Office  (see  infra)  and 
there  filed. 

It  was  the  practice  in  winding  up,  prior  to  April,  1892,  to  file  the  depositions  in 
the  Central  Office,  but  by  rule  11  of  April,  1892,  all  depositions  were  to  be  filed  in 
the  office  of  the  registrar  (Bankruptcy  Buildings),  but  by  rule  1  of  November,  1895, 
depositions  (except  on  a  public  examination)  are  not  to  be  placed  on  the  file,  or  be 
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open  to  inspection  (except  as  therein  mentioned)  unless  and  until  the  Court  shall  bo 
direct. 


Form  118.        I^et  all  parties   concerned   attend   at   the   office   of  tlie   registrar, 

Bankruptcy  Buildings,   Carey  Street,  London,  on day  the 

(Jay  of ,  upon  the  hearing  of  an  applicon  on  the  part  of  the  off 

recr  and  liqr,  that  A.  B.  and  C.  D.  do  attend  and  be  cross-examined  in 
[open]  Ct  upon  the  afltts  filed  herein  by  them  resply. 


Summons  for 
order  for 
cross-exami- 
nation. 


Form  119. 

Summons 
for  cross- 
examination 
of  official 
receiver. 

Form  119a. 

Order  to  cross- 
examine  in 
Court  on 
hearing  of 
petition. 


That  the  sd  C.  J.  S.,  W.  B.,  and  W.,  do  attend  before  the  registrar, 
or  one  of  the  examiners  of  the  Ct,  for  the  purpose  of  being  cross- 
examined  ou  his  a££t  filed  herein  on  the day  of . 


Upon  the  applicon  by  summons  dated  &c.,  of  G.,  the  respt  to  the 
peton  of  M.,  preferred  in  this  Ct  on  the  &c.,  and  upon  hearing  the 
solors  for  the  applicant  and  for  the  respt  the  sd  M.,  and  upon  reading 
the  eight  several  affts  of  the  sd  M.,  filed  &e.,  S.,  filed  &c.,  It  is  ordered 
that  the  applicant,  the  sd  G.,  be  at  liberty  to  cross-examine  the  sd 
M.  &c.,  upon  their  sd  several  affts  filed  in  this  matter  on  behalf  of  the 
sd  petr,  and  that  such  cross-examination  be  taken  in  open  Ct  on  the 
hearing  of  the  sd  peton  ;  And  it  is  ordered  that  unless  the  sd  M.  &c., 
appear  for  the  purpose  of  such  cross-examination  the  sd  petr  M.  shall 
not  be  at  liberty  to  read  or  use  the  sd  affts,  or  the  affts  of  such  of  the 
sd  persons  as  shall  not  appear  as  evidence  in  this  matter  -without  the 
special  leave  of  the  Ct.  Neio  Pari  of  Mines  (00237  of  1895),  North,  J., 
for  Yaughan  WiUiams,  J.,  27th  April,  1896. 


Order  for 

cross-exami- 
nation, with 
restrictions  as 
to  use  of 
affidavits. 


Form  120.  Upon  the  applicon  of  the  [off]  liqr,  of  &c.,  and  upon  hearing,  &c.,  it 
is  ordered  that  the  sd  [off]  liqr  be  at  liberty  to  cross-examine  H.  B. 
and  S.  upon  the  afft  made  by  them  in  this  matter,  and  filed,  &c.,  in 
support  of  the  claim  of  the  sd  W.  against  the  sd  coy ;  And  it  is 
ordered  that  such  cross-examination  bo  taken  before  one  of  the 
examiners  of  the  Ct,  at  such  time  and  place  as  the  sd  examiner  may 
appoint;  And  it  is  ordered  that  unless  the  sd  H.  B.  and  S.  appear 
accordingly  tlio  sd  "W.  bo  not  at  liberty  to  read  or  use  the  sd  afft  as 
evidence  in  tliis  matter  witliout  special  leave  of  the  Ct;  And  it  is 
ordered  that  in  the  first  instance  the  sd  H.  only  be  so  cross-examined, 
but  if  the  sd  [off]  liqr,  after  such  cross-examination  is  concluded,  shall 
doBiro  to  croKH-cxamino  the  other  three  deponents,  or  any  one  or  more 
of  them,  ho  is  to  be  at  liberty  to  do  so,  on  giving  notice  thof .  {Lactinay 
^•c.  Co.,  Toarson,  J.,  .5  March,  1886.) 
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TJpon  the  applicon  of  L.,  a  creditor  of  the  coy,  and  upon  hearing    Form  121. 
the   solors  for  the  applicant  and  for  the  [off]  liqr,  and  upon  reading,   Order  for 
&c.,  Order  that  each  of  the  sd  A.,  B.  and  C.  do  rosply  attend  Lefore  cross-exami- 
one  of  the  examiners  of  the  Ct,  to  be  cross-examined  on  their  resp  affts  examiner, 
filed  herein.     Carta  Para,  &;c.  Co.,  Pearson,  J.,  19th  May,  1884.     A. 
704. 

Ifc  is  not  usual  to  make  the  order  until  the  evidence  is  complete,     lie  Uavies,  44 
C.  Div.  2,53. 

Upon  the  applicon  of  W.,  one  of  the  respondents  to  a  summons    Form  122. 
issued  by  the  [off]  liqr,  and  dated  26th  Nov.,  1883,  and  upon  hearing  Order  for 
the  solors  for  the  applicants  and  for  the  [off]  liqr,  and  upon  reading  cross-exami- 
the  afft  of  B.,  the  [off]  liqr,  filed  18th  Feb.  1884,  Order  that  the  sd  li^^^^l,.  ^^ 
W.  be   at  liberty  to   cross-examine  the  sd  B.,  [off]  liqr,  upon  his  sd  application  of 
afft,  filed  18th  Feb.  1884,  and  that  such  cross-examination  be  taken  ^^espondent. 
before  the  examiner  in  the  manner  provided  by  the  statute  the  loth 
and  16th  Vict.  c.  86  ;  and  that  the  sd  B.  do  appear  for  cross-examina- 
tion before  the  examiner  accordingly,  at  such  time  and  place  as  the 
examiner  may  appoint,  and  that,  unless  the  saidB.  appear  accordingl}', 
the  sd  B.  shall  not  be  at  liberty  to  read  or  use  the  sd  afft  as  evidence 
in  these  matters  without  special  leave  of  the  Ct.     French  Date  Coffee, 
Chitty,  J.,  27th  March,  1884.     A.  940. 

Upon  the  applicon  of  E.,  a  contributory  of,  &c.,  Order  that  the  sd    Form  123. 
F.  be  at  liberty  to  cross-examine  viva  voce  in  Ct  the  sd  H.  on  his  two  -j^.,     ,     , 
several  affts,  filed,  &c.     And  order  that  the  summons  issued  on  the  cross-examine 
6th  and  returnable  on  the   13th  Dec.  1882,  be  placed  in  the  list  of  i'l  Court, 
[actions  with  witnesses]  ;  and  costs  of  this  applicon  to  be  disposed  of 
on  the  hearing  of  the  sd  summons.    Cape  Breto7i  Co.,  Fry,  J.,  19th  Feb. 
1883.     A,  522. 

Upon  the  applicon  of  B.,  &c.,  Order  that  upon  the  hearing  in  Ct  of    Form  124. 
the  summons  issued  on  the  6th  and  returnable  on  the  13th  of  Dee.  further  order 
1882,  which  by  the  sd  order  of  19th  Feb.  1883,  was  directed  to  be  put  following  the 
in  the  list  of  actions  with  witnesses,  the  applicant  be  at  liberty  to  ^  °^'^* 
cross-examine  the  sd and  on  their  respve  aifts  and  deposi- 
tions ;  and  that  the  applicant  may  also  be  at  Uberty  to  subpoena  for 
attendance  in  Ct  on  the  hearing  of  such  summons  the  two  persons 

following,  namely  and  ;  and  the  costs  of  ai)plicon  to  be 

costs  of  sd  summons.      Cape  Breton   Co.,  Fry,  J.,    5th  March,    1883. 
A.  502. 

Special  Examiners. 
A  special  examiner  is  now  rarely  appointed. 
The  application  for  the  appointment  of  a  special  examiner  ia  usually  made  by 
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stumnons,  and  should  be  supported  hj  an  affidavit  as  to  the  circumstances,  and  that 
the  proposed  examiner  is  a  fit  person,  and  has  no  interest  in  the  matters  in  question. 
See  further  as  to  the  practice,  Dan.  Forms,  pp.  286  et  scq. ;  Ord.  XXXVII.  r.  5, 
supra,  and  Ann.  Pr.  (1897)  743  H  scq. 


Appointment 
of  district 
registrar  to 
be  special 
examiner. 


Form  125.  Upon  tlie  applicon  of  H.,  liqr  of  coy,  by  summons  dated  21st  July, 
1883,  and  upon  hearing  the  solors  for  the  applicant  and  for  S.  S.  and 
B.,  and  upon  reading  the  afft  of  E.,  filed  2nd  Aug.  1883,  of  service  of 
the  summons,  and  the  afft  of  H.,  filed  25th  July,  1883,  Order  that  M., 
of  Leeds,  in  the  County  of  York,  the  registrar  of  the  County  Court  of 
Yorkshire,  holden  at  Leeds,  and  of  the  Leeds  District  Registry  of  this 
Honble  Ct,  be  appointed  special  examiner,  for  the  purpose  of  taking 

the  examination  of  the  following  persons ;  that  is  to  say,  ,  of 

Leeds,  &e.,  concerning  the  knowledge  of  the  trade  dealings  and  estate 
and  effects  of  the  sd  coy.  And  order  that  the  sd  several  persons  do 
attend  such  special  examiner  on  21st  Nov.  1883,  at  11  o'clock  in  the 
forenoon,  and  at  such  other  times  as  he  shall  direct,  for  the  purpose  of 
being  examined  accordingly.  Leeds  Estate  Co.,  Kay,  J.,  15th  Nov. 
1883.     B.  1458. 


Form  126. 

Appointment 
of  special 
examiner  in 
general  terms. 


Upon  the  applicon  of  L.,  the  [off]  liqr  of  the  coy,  for  a  special 
examiner  to  be  appointed  to  take  the  evidence  of  witnesses  in  these 
matters,  and  upon  hearing  the  solor  for  the  applicant,  and  upon 
reading,  &c..  Order  that  Y.,  Esq.,  barrister-at-law  (he  consenting),  be 
appointed  special  examiner  for  the  purpose  of  taking  the  evidence  of 
witnesses  in  these  matters.  And  order  that  the  depositions,  &c. 
Saturn,  Sfc.  Co.,  12th  May,  1877.     B.  893. 


Form  127. 

Apijointment . 
with  pro- 
vision as  to 
interpreter. 


Upon  the  applicon  of  the  [off]  liqr  of  the  coj,  &c.,  Order  that  A., 
of  ,  be  appointed  examiner  for  pur2:)ose  of  taking  the  cross- 
examination  of  the  sd  P.  on  his  sd  alft,  filed,  &c.,  and  the  examination 
and  cross-examination  of  other  witnesses  in  these  matters,  And  order 

that  the  sd  [off]  liqr  be  at  liberty  to  employ  J.,  of ,  interj)reter 

and  translator  of  the  Portuguese,  French  and  other  languages,  to  act 
as  interpreter  and  translator  into  English  of  the  vivd  voce  evidence  to 
be  given  in  the  French  language  by  the  sd  P.  before  the  sd  examiner. 
And  cjrdor  that  the  translation  of  such  evidence  Avhich  is  to  be  made 
by  the  sd  J.  be  adopted  and  filed  as  truly  representing  the  vivd  voce 
examination  or  deposition  of  the  sd  P.  Portuguese  Contract  Co.,  10th 
Juno,  1870.     ]\ralins,  V.-C. 


Form  128. 

Order  that 


Upon  motion,  &c.,  Order  that  P,  do   attend,  at  his  oivn   expense, 
before  tho  special  examiner  appointed  in  the  above  matter,  at  such 
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time  and  place  as  tlie  sd  examiner  sliall  appoint,  to  answer  such  ques-  "witness  attend 
tions  as  may  be  properly  put  to  him,  including  the  questions  which  he  questk)riT'^ 

refused  to  answer  on  the day  of ,  and  do  produce  before  the  ol^jected  to. 

sd  special  examiner  all  books,  papers  and  documents  in  his  possession 
or  power  relating  to  the  above  coy,  and  in  particular,  &c.  And  order 
P.  to  pay  to  the  liqr  his  costs  of  sd  motion,  to  be  taxed.  East  Van  Co., 
Kay,  J.,  6th  Dec.  1883.     A.  1753. 

Wliere  a  witness  does  not  attend  the  pi-oper  coui'se  is  to  serve  him  -with  subpoena, 
and  then  if  he  fails  to  attend,  move  for  order  to  attend  at  his  own  expense.  Stuart 
V.  Balk  cj-  Co.,  32  W.  R.  67G.  As  to  committal  for  contempt  in  not  answering-,  see 
Cutler  V.  Wright,  W.  N.  (1890),  28. 


Upon  motion  this  day  made  unto  this  Ct  by  K.,  the  off  liqr  of  the    Form  129. 
above-named  coy,  and  upon  reading  the  order  to  wind  up  the  sd  coy,  (J3    ^ 
dated  23rd  April,  186G,  and  the  order  appointing  the  off  liqr,  dated  examination 
25th  May,  186G,  and  an  affidavit  of  K.,   filed  19th  June,   1877,  this  ScoSd°^ '"^ 
Ct  doth  order  that  the  sheriff  of  the  county  of  Inverness,  Scotland,  (under  s.  127 
do  summon  C.  S.  and  W.  T.  E.,  or  either,  or  if  necessary  both  of  them,  °^  ^^^~)- 
the  managers  or  agents  of  The  National  Bank  of  Scotland  at  Inverness, 
afsd,  to  attend  before  the  sd  sheriff  at  such  time  and  place  as  he  shall 
appoint,  as  witnesses  and  havers  to  be  examined  upon  oath  on  behalf 
of  the  sd  off  liqr  with  reference  to  the  estate,  dealings  and  affairs  of 
the  coy,  and  also  in  reference  to  the  estate,  dealings  and  affairs  of 
a  contributory  or  alleged  contributory  of  the  coy,  and  to  produce  all 
deeds,  books  and  documents  called  for  which  may  be  in  their  or  either 
of  their  possession  or  power,  and  that  the  sd  sheriff  do  take  such 
examination  orally,  and  authenticate  such  examination  in  writing  by 
his  signature,  and  forward  the  same  to  the  [Record  and  "Writ  Clerks' 
Office,  Chancery  Lane,  in  the  county  of  Middlesex],  to  be  filed  in  the 
above  matters   in   due   course,    and   do   transmit  with  such  written 
examination  the  books,  papers,  deeds  and  documents  produced  before 
him,  or  such  copies  thof  or  extract  therefrom  as  may  be  necessary ;  and 
it  is  ordered  that  in  case  the  persons  so  summoned  fail  to  appear  at 
the  time  and  place  specified,  or  appearing  refuse  to  be  examined  or  to 
make  the  production  required,  then  that  he,  the  sd  sheriff,  do  proceed 
against  such  persons  as  a  witness  or  haver  duly  cited  and  failing  to 
appear,   or  refusing  to  give  evidence,  or  make  production  according 
to  the  law  of  Scotland ;  and  it  is  ordered  that  the  sd  sheriff  be  entitled 
to  such  and  the  like  fees,  and  the  witnesses  to  such  and  the  like 
allowances  as  sheriffs  when  acting  as  commissioners  under  appoint- 
ment from  the  Ct  of  Session,  and  as  witnesses  and  havers  are  entitled 
to  in  the  Kke  case,  according  to  the  law  of  Scotland ;  and  that  if  any 
objection  is  stated  to  the  sd  sheriff,  and  by  any  witness,  either  on  the 
ground  of  his  incompetency  as  a  witness,  or  as  to  the  production 
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Form  130. 

Notice  to 
produce  at 
hearing  of 
petition. 


required  to  be  made,  or  on  any  other  ground  whatever,  the  sd  sheriff 
is  to  be  at  liberty  to  report  such  objection  to  this  Ct,  and  suspend  the 
examination  of  such  witness  until  the  objections  have  been  disposed 
of ;  and  this  Ct  doth  order  that  the  sd  sheriff  do  have  and  exercise  all 
the  powers  and  privileges  vested  in  him  for  the  purposes  of  or  in 
relation  to  such  examination  as  afsd  by  the  Cos  Acts,  1862  to  1867. 
Contract  Corp.,  Lintel,  M.  E.,  20  Nov.  1877.  A.  1113. 
Made  under  sect.  127  of  the  Companies  Act,  1862.     See  end  of  Chap.  XLIII. 


Notices  to  produce  and  admit  Documents. 
In  the  matter,  «S:c. 
Take  notice  that  you  are  hby  required  to  produce  to  the  Ct,  at  the 
hearing  of  the  peton  in  these  matters,  all  books,  joapers,  coj)ies  of 
letters,  and  other  writings  and  documents  in  your  custody,  possession, 
or  power  containing  any  entry,  memorandum,  or  minute  relating  to 
the  matters  in  question  in  these  matters  or  any  of  them,  and  particu- 
larly those  specified  in  the  schedule  hereto. 
Dated,  <S:c. 

P.  Q.,  Solor  to  the  ahove-named  Coy 
[or  as  the  case  may  be']. 
To  Mr. and  Messrs. ,  his  solors 


\_or  as  the  case  may  be~\. 


SCHEDITLE. 


Dates  of  Documents. 


Form  131. 

Notice  to 
admit. 


The  notice  will  be  as  follows : 

In  the  matter,  &c. 
Take  notice  that  upon  the  hearing  of  [the  summons  issued,  &c.,  or 
as  the  case  may  be]  the  [off  (recr  and)  liqr  of  the  above-named  coy]  pro- 
poses to  adduce  in  evidence  the  several  documents  hereunder  specified, 
and  that  the  same  may  be  inspected  by  the  [respt  to  the  sd  summons], 

his  solor  or  agent,  at ,  on ,  between  the  hours  of ,  and 

the  [sd  respt]  is  hby  required,  within  forty-eight  hours  from  the  last- 
mentd  hour,  to  admit  that  such  of  the  sd  documents  as  are  specified  to 
be  originals  were  resply  written,  signed,  or  executed  as  they  purport 
resply  to  have  been,  that  such  as  are  specified  as  copies  are  true 
copies,  and  such  documents  as  arc  stated  to  have  been  served  were  so 
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served,  sent,   or  delivered  resply,   saving  all  just  exceptions  to  the 
admissibility  of  all  such  documents  as  evidence  in  this  cause. 

Dated,  &c.  (Signed)         Gr.  H., 

Solor  [or  agent]  for  the  sd  \_off  rccr  and]  I'lqr. 

To  E.  F.,  solor  [or  aijent]for  the  sd . 


Originals. 


Doscz'iption  of  Documents. 


Dates. 


Copies. 


Description  of  Documents. 


Original  or  Duplicate  served,  sent,  or  delivered, 
when,  how,  and  by  whom. 


This  form  can  readily  be  altered  to  suit  the  case  of  a  motion  or  summons. 

Notice  to  produce  documents  at  the  hearing  of  a  petition,  motion,  or  summons, 
or  at  examination  of  witnesses,  is  frequently  given.  See  Dan.  Forms,  pp.  450, 
808  ;  and  R.  S.  C.  1883,  Ord.  XXXI.  ;  An.  Pr.  (1897)  656,  657. 

Notice  to  produce  is  generally  given  by  either  side  in  the  case  of  a  winding-up 
petition.  As  to  giving  notice  to  produce,  and  enforcing  production  of,  documents 
referred  to  in  pleadings  or  affidavits,  see  Ord.  XXXI.  rr.  14,  15  et  seq. ;  Credit  Co., 
11  0.  D.  256  ;  National  Funds  Assurance  Co.,  24  W.  E.  774 ;  Ilobcrts  v.  Oppcnlieim, 
26  C.  Div.  724. 

R.  S.  C,  0.  XXXII.  r.  2. — Either  pai*ty  may  caU  upon  the  other  party  to  admit 
any  document,  saving  all  just  exceptions  ;  and  in  case  of  refusal  or  neglect  to  admit, 
after  such  notice,  the  costs  of  proving  any  such  document  shall  be  paid  by  the  party 
so  neglecting  or  refusing,  whatever  the  result  of  the  cause  or  matter  may  be,  unless 
at  the  trial  or  hearing  the  Court  or  a  judge  shall  certify  that  the  refusal  to  admit 
was  reasonable  ;  and  no  costs  of  proving  any  document  shall  be  allowed  unless  such 
notice  be  given,  except  where  the  omission  to  give  the  notice  is,  in  the  opinion  of 
the  taxing  officer,  a  saving  of  expense. 

R,  S.  C,  0.  XXXII.  r.  3. — A  notice  to  admit  documents  shall  be  in  the  Form 
No.  11  in  Appendix  B.,  with  such  variations  as  cii'cumstances  may  rccxuire.  And 
see  An.  Pr.  (1897)  666,  667. 

P.  K 
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Proceedings  of  Board  of  Trade. 

Sect.  30  of  1890. — (1)  All  documents  purporting  to  be  orders  or  certificates  made 
or  issued  by  the  Board  of  Trade  and  to  be  sealed  with  the  seal  of  the  Board,  or  to 
be  signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any  person  autho- 
rized in  that  behalf  by  the  President  of  the  Board,  shall  be  received  in  evidence  and 
deemed  to  be  such  orders  or  certificates  without  further  proof  unless  the  contrary  is 
shown. 

(2)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of  the  Board  of 
Trade,  shall  be  conclusive  evidence  of  the  fact  so  certified. 
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CHAPTER  XIII. 

SERVICE    OF    PROCESS. 


Within  the  Jurisdiction. 

Eule  21  of  1890. — All  notices  and  other  docmnents,  for  the  service  of  which  no 
special  mode  is  directed,  may  be  sent  by  prepaid  post  letter  to  the  last-known 
address  of  the  person  to  be  served  therewith  ;  and  the  notice  or  document  shall  be 
considered  as  served  at  the  time  that  the  same  ought  to  be  delivered  in  the  due 
course  of  post  by  the  post  office,  and  notwithstanding  the  same  may  be  returned 
by  the  post  office. 

As  to  service  of  process  by  the  high  bailiff  in  County  Coui't  cases,  see  E.  20  of 
1890,  infra,  Chap.  LIII. 

See  E,.  178  of  1890  as  to  the  application  of  the  general  practice  of  the  Courts 
"  where  no  other  provision  is  made  by  the  Act  or  these  rules." 

For  affidavit  of  service  by  post,  see  infra,  Form  503. 

For  affidavits  of  personal  service,  see  supra.  Forms  38,  39. 

As  to  substituted  service,  see  p.  66,  and  Forms  138  ct  seq. 

The  following  rule  must  be  borne  in  mind  : — • 

R.  S.  C.  1883,  0.  XLI,  r.  5. — Every  judgment  or  order  made  in  any  cause  or 
matter  requiring  any  person  to  do  an  act  thereby  ordered,  shall  state  the  time,  or 
the  time  after  service  of  the  judgment  or  order,  within  which  the  act  is  to  be  done, 
and  upon  the  copy  of  the  judgment  or  order,  which  shall  be  served  vipon  the  person 
required  to  obey  the  same,  there  shall  be  indorsed  a  memorandum  in  the  words,  or 
to  the  effect  following,  viz. :  — 

"  If  you,  the  within-named  A.  B.,  neglect  to  obey  this  judgment  \_or  order]  by 
the  time  therein  limited,  you  will  be  liable  to  process  of  execution  for  the  purpose 
of  compelling  you  to  obey  the  same  judgment  [or  order]." 

This  rule  is  not  confined  to  cases  in  which  the  service  of  the  order  is  personal.  It 
applies  in  all  cases.  Sampden  v.  Wallis,  26  C.  Div.  740.  The  old  form  of  indorse- 
ment may  be  sufficient.     Treherne  v.  Bale,  27  C.  Div.  66. 

Out  of  the  Jurisdiction. 

There  is  no  express  provision  in  the  Companies  Act,  1862,  or  in  the  Act  of  1890, 
or  in  the  rules  thereunder,  as  to  the  service  of  notices  or  orders  out  of  the  jui-isdic- 
tion.  In  the  Joint  Stock  Companies  (Winding-up)  Act,  1848,  11  &  12  Vict.  c.  4o, 
there  was  a  provision  (sect.  108)  that  every  summons,  notice,  &c.,  mig'ht  be  served 
upon  any  party  by  being  sent  by  the  post,  although  any  such  party  might  be  out 
of  the  jurisdiction  of  the  Coiu-t ;  but  the  Act  of  1862  repealed  that  Act,  and  with  it 
the  provision  referred  to.  It  appears,  however,  to  have  been  considered  that  the 
power  of  authorizing  service  out  of  the  jurisdiction  was  i)-eserved  by  sect.  170  of 
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the  Act  of  1862,  or  that  the  Coiirt  had  inherent  jurisdiction  to  authorize  service  out 
of  the  jui'isdiction  in  a  winding-up  where  I'equisite,  and  for  at  any  rate  ten  or 
fifteen  years  before  1886,  it  was  usual,  where  there  were  contributories  and  creditors 
out  of  the  jurisdiction,  to  obtain  a  general  order  for  service  as  above.     Hundreds  of 
such  orders  were  made  by  Jessel,  M.  R.,  by  Hall,  V.-C,  by  Fry,  J.,  by  Chitty,  J., 
and  by  other  eminent  judges.     However,  in  1887,  it  was  held  in  Anglo- African  Co., 
32  C.  D.  348,  that  this  practice  was  wrong,  and  that  as  Order  XI.  of  the  Rules  of 
the  Supreme  Court  does  not  authorize  service  out  of  the  jurisdiction  in  such  cases, 
there  was  no  power  in  the  Court  to  authorize  service  out  of  the  jurisdiction  of 
any  notice,  or  summons,  or  order  intended  to  be  the  foundation  of  proceedings  sub- 
stituted for  an  action,  as,  for  example,  an  order  for  a  call.     This  decision  was  in 
accordance  with  the  principles  laid  down  in  Ee  Busfield,  32  C.  Div.  123.     "  Service 
out  of  the   jurisdiction  is  an  interference  with  the  ordinary  course  of  law,  for 
generally  Courts  exercise  jurisdiction  only  over  persons  who  are  within  the  territorial 
limits  of  their  jurisdiction.     If  an  Act  of  Parliament  gives  them  jurisdiction  over 
British  subjects  wherever  they  may  be,  such  jurisdiction  is  valid,  but  apart  from 
statute  a  Court  has  no  power  to  exercise  jurisdiction  over  anyone  beyond  its  limits." 
Per  Cotton,  L.  J.     (See  also  In  re  Pearson,  (1892)  2  Q.  B.  263,  and  Russell  v.  Cambe- 
fort,  23  Q.  B.  D.  526.)     "  A  person  resident  abroad,  still  more  ordinarily  resident 
and  domiciled  abroad,  and  not  brought  by  special  statute  or  legislation  vsdthin  the 
jiu'isdiction,  is  prinid  facie  not  subject  to  the  process  of  a  foreign  court ;  he  must 
be  found  within  the  jurisdiction  to  be  bound  by  it."     Per  Lord  Selbome,  L.  C, 
BerMey  v.  Thompson,  10  App.  Cas.  49. 

However,    it    was    subsequently    held    in    Nathan   Newman  ^-   Co.,   35  C.  Div. 
p.  1,  that   notwithstanding   the    decision    in  Anglo-African   Co.,    above  referred 
to,    a  notice   of  an  appointment  to   settle   the  list   of    contributories  of   a  com- 
pany might  be  served  out  of  the  jurisdiction  in  manner  provided  by  R.  60  of  the 
General  Orders  of  November  11th,   1862.     (See  now  R.  21  of  1890.)     This  was 
decided  on  the  ground  that  the  notice  was  not  intended  to  be  the  foundation  of  any 
proceedings  against  the  person  on  whom  it  was  served.    The  liquidator  is  only  per- 
forming the  duty  cast  upon  him  by  the  Companies  Acts  of  giving  certain  informa- 
tion to  persons  whom  it  is  proposed  to  place  on  the  list   of  contributories.     A 
foreigner  may  be  on  the  list,  and  all  that  has  to  be  done  is  to  give  him  notice 
that  it  is  intended  to  place  him  on  the  list.     So  also  notice  may  no  doubt  be  given 
to  a  credito:^  abroad  to  come  in  and  prove,  or  be  excluded.     See  further  as  to  giving 
notice.  In  re  King  %  Co.'s  Trade  Mark,  (1892)  2  Ch.  462.    The  result  of  the  decisions 
is,  that  although  notice  to  settle  the  list  of  contributories  may  be  served  out  of  the 
jurisdiction,   an  order  can  no  longer  be  obtained  here,  unless,  indeed,    the   con- 
tributory has  become  bound  by  special  provisions  in  the  articles  of  association.    (See 
Copin  v.  Adamson,  1  Ex.  Div.  17.)   And  where  it  is  necessary  to  recover  calls  from  a 
contributory  abroad,  an  action  must  be  brought,  so  that  Order  XI.  of  the  Rules  of 
the  Supreme  Court  may  be  utilised,  and  hberty  to  serve  the  writ  out  of  the  juris- 
diction may  be  obtained.     It  would  seem  desirable  to  make  a  new  rule  extending 
Order  XL,  so  as  to  permit  the  service  of  summons  and  orders  against  contributories 
out  of  the  jurisdiction  ;  they  arc  not  in  the  position  of  a  mere  foreigner,  seeing  that 
they  are  members  of  a  corporation  within  the  jurisdiction.     The  authority  to  make 
rules  for  service  out  of  the  jurisdiction  is  clear,  see  Dr/aiunond  v.  Dr/aiunond,  2  Ch. 
32.     Jud.  Act,  1875,  8.  24 ;  Jud,  Act,  1881,  s.  19. 

Form  132.  Upon  tho  applicon  of  T.  A.  W.,  tlio  off  llqr  of  tlie  above-named 
General  ordiT  corporation,  and  ]iearing  tlio  solors  for  tlio  applicant,  and  upon 
forBor\icu  out  reading,  &c.,  It  is  urdorod  that  service  of  any  notice,  summons,  order, 
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or  other  procoodiug  in  these  matters,  not  requiring  personal  service,  f*/  jurisdic- 

uj)on  such  of  the  contributorios  whoso  respective  last-known  addresses 

or  places  of  abode  are  situate  out  of  England,  and  on  whoso  behalf 

resply  no  appearance  has  been  entered  pursuant  to  the   62nd  Eide 

of  the  General  Orders  and  Eules  of  this  Court  of  the  11th  Nov.,  1862, 

be  effected  by  notice,  copy  of  summons,  order,  or  other  proceeding, 

together  with  a  copy  of  this  order,  as  a  prepaid  letter  into  any  post 

office  receiving-house  in  England  duly  addressed  to  them  resply  to 

their  respective  last-known  addresses  or  places  of  abode,  in  the  same 

manner  as  service  as  afsd  may  be  effected  upon  the  other  contributories 

of  the  sd  corporation  whose  last-known  addresses  or  places  of  abode 

are  situate  in  England,  and  on  whose  behalf  resply  no  appearance 

shall  have  been  entered  as  afsd.    Oriental  Bank  Corporation^  Chitty,  J., 

5th  June,  1878;    Government  Security  Fire  Insurance  Co.^  Limtd^  Hall, 

V.-C,  5th  June,    1878.     A.   1130;   Milan   Tramioays  Co.^  17th  April, 

1877.  B.  834;   Kennoor  Fisheries  Co.,  9th  July,  1877.     A.  1623. 

The  above  is  merely  given  by  Wcay  of  illustration  of  the  practice  which  prevailed 
prior  to  1887.     See  also  the  three  following  orders. 

Upon  the  applicon  of and ,  the  liqrs  of  coy  under  the  supervision  of  this     J^  Orm  loo, 

Ct,  and  upon  reading,  &c.,  Order  that  the  sd  liqrs  be  at  liberty  to  serve  a  copy  of  Libertv  to 
the  summons  dated,  &c.,  issued  in  these  matters  from  and  under  the  seal  of  the  serve  sum- 
Chambers  of  the  judge  at  the  instance  of  the  sd  applicants,  together  with  a  copy  of  mens  out  of 
this  order,  upon  W.,  of  Bombay,  in  the  Empire  of  India,  at  Bombay  or  elsewhere  in  Jurisdiction, 
the  Empire  of  India.     Overend,  Gurney  %  Co.,  Limtd,  Malins,  V.-C,   22nd  Aug. 

1878.  B. 1502. 

Upon  the  applicon  of  the  off  liqrs,  &c..  Order  that  the  applicants  be  at  liberty  to     Form  134. 
serve  all  summonses,  orders,  notices,  and  proceedings  in  these  matters,  not  requiring  y  .,      ,     7~ 
personal  service,  upon  the  several  persons   named  in  the   second  column  of  the  serve  out  of 
schedule  hereto,  being  resply  contributories  of  the  sd  coy,  by  sending  copies  of  this  jurisdiction, 
order  and  of  such  summonses,  ordei's,  notices,  and  proceedings  in  this  matter  tlu'ough 
the  general  post-office,  properly  addressed  to  such  persons  resply  at  the  places  set 
opposite  to  their  respve  names  in  the  third  column  of  the  sd  schedule,  and  being  resply 
places  in  the  kingdom  of  Holland  out  of  the  jurisdiction  of  this  Ct,  until  the  appli- 
cants receive  proper  notice  of  any  change  of  residence  of  such  contributories.     And 
order  that  fourteen  days  from  the  date  of  such  service  be  the  time  for  the  sd  persons 
to  appear  or  do  any  act  referred  to  in  such  siunmonses,  &c.  resply.     Add  schedule 
with  three  columns  showing  (1)  Serial  No.;   (2)  Name;   (3)  Address.     Thomas  TV. 
Booker  ^-  Co.,  Fry,  J.,  20th  March,  1879.     B.  562. 

Upon  the  applicon  [as  above],  and  that  the  times  resply  to  be  fixed  in  and  by  such     Form  135. 
summonses,  orders,  and  notices,  be  the  times  resply  for  the  sd  persons  to  appear,  or  T     ~j 
to  do  any  act  referred  to  in  such  summonses,  &c,  resply.      Indian  Co-operative, 
Chitty,  J.,  19th  Dec.  1883.     A.  1826. 

Upon  the  applicon  of  the  liqrs  of  coy,  Oi'der  that  the  sd  liqrs  be  at    Form  136. 
liberty  to  serve  the  several  persons  whose  names  are  set  forth  in  the  second  -j^.^^^,    , 
column  of  the  schedule  hereto  who  resply  claim  to  be  creditors  of  the  sd  serve  credi- 
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tors  out  of  coy,  and  wlio  reside  out  of  the  jurisdiction  of  this  Ct,  with  notices  to  prove 
with  peremp-  their  respre  claims  or  the  unadmitted  parts  thof  resply  against  the  sd 
tory  notice  to    coy,  and  to  file  their  affts  in  support  thof,  and  to  give  notice  thof  to 

Messrs. ,  the  solors  for  the  liqrs  of  the  sd  coy,  on  or  before  2nd 

May,  1877,  and  to  attend  at  the  Chambers  of  the  Master  of  the  Rolls 
in  the  EoUs  Yard,  Chancery  Lane,  in  the  county  of  Middlesex,  England, 
on  Saturday,  5th  May,  1877,  at  11.30  of  the  clock  in  the  forenoon, 
being  the  time  appointed  for  hearing  and  adjudicating  on  the  sd  claims 
resply,  by  sending  such  notices,  together  with  a  copy  of  this  order,  by 
post  in  a  prepaid  letter  addressed  to  the  sd  several  persons  resply,  ac- 
cording to  their  respve  addresses  as  appearing  opposite  their  names 
resply  in  the  third  column  of  the  sd  schedule,  such  notice  to  be  posted 
on  or  before  the  20th  April,  1877.  And  order  that  such  service  be 
deemed  good  service  upon  such  persons  resply. 


No.  on  List  of  Claims. 

Name  of  Creditor. 

Address  and  Description. 

2 
5 

&c. 

A.  B. 
CD. 

&c. 

Augsburg,  Germany. 
No.  — ,  Eue,  &c.  Paris. 
&c. 

Stviss  Times  Co.,  Jessel,  M.  E.,  16th  AiDril,  1877.  B.  649.  And  see 
similar  order,  Oriental  Telegram  Agency,  Jessel,  M.  E.,  22nd  June, 
1877.     B.  1118. 


Form  137.        Upon  the  applicon  of  the  off  liqr,  &c.,  Order  that  the  applicant  be 
Annthr-r  ^^  liberty  to  serve  by  post  out  of  the  jurisdiction  of  this  honourable 

Ct  the  several  persons  mentd  in  the  schedule  hereto  with  notice  that 
unless  they  do  resply  produce  to  the  applicant  or  to  this  Ct  the  secu- 
rities on  which  they  claim  to  be  creditors  of  the  sd  coy,  their  claims 
resply  will  be  disallowed,  and  they  will  be  excluded  from  all  dividends 
declared  or  to  be  declared,  and  the  assets  of  the  coy  will  be  forthwith 
distributed  without  further  notice.  And  order  that  a  coj)y  of  this  order 
be  also  served  in  like  manner  upon  the  sd  claimants  named  in  the 
schedule  with  the  sd  notice. 

SCHEDULE. 


Name. 


Addi'css. 


Amoimt  claimed. 


Berlin  Great  Market,  8fc.  Co.,  M.  B.,  2nd  Juno,  1877.     A.  1063. 
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For  order  giving  liberty  to  serve,  out  of  the  jurisdiction,  summons  for  delivering 
up  to  liquidator  a  messuage  situate  in  Dublin,  see  Iniernational  Talent  Tulp  Co., 
18tli  June,  1877.     A.  1142. 

For  order  giving  liberty  to  serve  summons  for  call  in  Gruemsey  and  Ireland,  see 
TcignmoiUh,  ^-c.  Co.,  M.R.,  21st  June,  1878.     B.  1207. 

For  order  giving  liberty  to  serve  all  summonses,  orders,  &c.  on  two  contributorics 
resident  in  Belgium  and  Scotland,  see  Tinfoil  Decorative  Co.,  Bacon,  V.-C,  12tli 
June,  1877.     B.  1122. 

Suhstituted  Service. 

R.  S.  C.  1883,  0.  LXVII.  r.  6. — Where  personal  service  of  any  writ,  notice, 
pleading,  summons,  order,  warrant,  or  other  document,  proceeding,  or  written 
communication,  is  required  by  these  rules  or  otherwise,  and  it  is  made  to  appear  to 
the  Court  or  a  Judge  that  prompt  personal  service  cannot  be  effected,  the  Court 
or  judge  may  make  such  order  for  substituted  or  other  service,  or  for  the  substitu- 
tion of  notice  for  service  by  letter,  public  advertisement,  or  otherwise,  as  may  be 
just.  And  see  Seton  on  Decrees,  5th  ed.  pp.  9  ct  scq.  for  various  forms  including 
advertisement. 

Applications  for  orders  for  substituted  service  must  be  supported  by  affidavit, 
setting  forth  the  grounds  on  -which  the  application  is  made.  R.  S.  C.  1883, 
Ord.  X. 

Upon  the  applicon  of  tlie  liqrs,  &c.,  Order  that  service  of  this  order    Form  138. 
and  of  a  copy  of  the  summons  issued  in  these  matters,  dated  the  17th  Order  for 
April,  1878,  by  leaving  a  copy  of  such  summons  and  of  this  order  at  substituted 

-TT       T       •  T  1  -TT       1        "        J  service  01 

the Hotel,  situate  ,  and  at  the  Hotel,   situate  ,  summons. 

addressed  to  J.  in  the  sd  summons  named,  be  good  and  sufficient 
service  of  the  sd  summons  upon  the  sd  J.  Forest  of  Dean,  Sfc.  Co.., 
M.  E.,  30th  April,  1878.     A.  763. 


Upon  the  applicon  of ,  off  liqr,  &:c.,  and  upon  reading,  &c.,  It    Form  139. 

is  ordered  that  service  of  the  sd  orders  dated,  &c.,  upon  M.,  of  &c.,  a  q  ^    T 
contributory  of  the  above-named  coy,   by  sending  copies  of  the  sd  substituted 
orders   resply,   together  with  a  copy  of   this  order,   enclosed   in   an  ^^^^'^^^  °* 
envelope  addi-essed  to  the  sd  M.  at  the  address  afsd,  with  the  proper  contributory. 
postage  stamps  affijsed  thereto  as  a  prepaid  letter,  and  duly  registered, 
be  deemed  good  and  sufficient  service  of  the  sd  orders  resply  upon  the 
sd  M.     Patent  TuniielUng,  S^-c.  Co.,  Chitty,  J.,  1st  Feb.  1886.     B.  66. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  K.,  who    Form  140. 
alleged  that  on  the  4th  Dec.  1878,  the  sd  K.  presented  a  peton  unto  Order  for 
this  Ct  praying  that  J.  might  be  removed  from  his  office  of  off  liqr  of  substituted 
coy,  and  might  be  ordered  to  deliver  up  all  the  property,  cash,  books  pg^Jf^jj^ 
of  accounts,  and  papers,  in  his  possession  or  control  belonging  to  the 
sd   coy,   and  file  proper  accounts  forthwith,   and  that   a   liqr   might 
be  appointed  in  the  place  of  the  sd  J.,  and  that  all  necessary  and 
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proper  dii'ections  might  be  given  for  tliat  purpose,  or  that  such  further 
or  other  order  might  he  made  as  the  nature  of  the  case  might  requii-e ; 
and  that  the  sd  petrs  have  been  unable  to  serve  the  sd  peton  on  the 
sd  J.,  as  by  an  afft  of  the  sd  petrs,  filed  6th  Dec.  1878,  appears,  and 
upon  reading  the  sd  peton  and  afft,  Order  that  service  of  a  copy  of  the 
sd  peton  (having  this  Ct's  indorsement  that  all  parties  do  attend  hereon 
on  13th  Dee.  1878),  together  with  a  copy  of  this  order,  upon  F.,  of 
Manchester,  be  deemed  good  service  of  the  sd  peton  upon  the  sd  J. 
Ilain  Prmtmg,  Sfc.  Co.,  Hall,  V.-C,  6th  Dec.  1878.     B.  2011. 


Form  141. 

Another : 
order  for 
substituted 
service  of 
summons. 


Upon  the  applicon  of  S.,  the  off  liqr  of  the  coy,  and  upon  hearing 
the  sob'  for  the  applicant,  and  upon  reading  an  afft,  &c..  It  is  ordered 
that  service  of  the  summons  dated  10th  Jan.  1880,  issued  from  and 
imder  the  seal  of  the  Chambers  of  the  sd  Master  of  the  Eolls,  requiring 
all  parties  concerned  to  attend  at  the  Chambers  of  the  sd  judge  in, 
«S:c.,  on  Monday,  19th  Jan.  1880,  at  11.30  of  the  clock  in  the  forenoon, 
upon  the  hearing  of  an  applicon  on  the  part  of  S.,  the  off  liqr,  that 

B.,  of ,  the  late  off  liqr,  might  be  ordered,  within  four  days  after 

service  of  the  order  to  be  made  thereon,  to  leave  his  accounts  of  his 
receij)ts  and  payments  at  the  Chambers  of  the  judge,  and  to  pay  the 
balance  as  might  appear  due  from  him  on  the  sd  account  forthwith  to 
the  Bank  of  England  to  the  account  of  the  off  liqr  of  the  coy ;  and 
that  the  costs  might  be  costs  in  the  winding-up.  And  of  the  two 
indorsements  on  the  sd  summons,  the  first  of  which  is  in  the  words 
and  figures  following: — "The  1st  day  of  March  next,  at  11.30  of  the 
clock  in  the  forenoon,  is  appointed  for  the  sd  W.  B.  to  attend  at  my 
Chambers  as  within  mentd,  dated  this  19th  day  of  Feb.  1880.  George 
Jessel,  Master  of  the  Eolls " ;  and  the  second  of  which  is,  &c., 
together  with  a  copy  of  their  order  upon  kS.,  the  trustee  in  banki'uptcy 
of  the  sd  W.  B.,  be  deemed  good  service  on  the  sd  W.  B.  Nevj 
Amicable  Life,  M.  E.,  28th  Feb.  1880.     B.  571. 


Form  141a.       On  the  part  of  the  liqr,  kc,  that  service  of  the  summons  issued  in 
this  matter  on  the  day  of  ,  by  \Jiere  specify  mode  of  service 


Sununons. 


j)roposed,  e.y.,  serving  a  copy  thof  together  with  a  copy  of  the  order 

to  bo  made  hereon,  on  N.,  of ],  may  be  deemed  good  and  sufiicient 

service  on  A.,  of ,  a  respt  in  the  sd  summons  named. 
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CHAPTER  XIY. 

PROCEEDINGS   AND    ATTENDANCES    IN    CHAMBERS  AFTER  WINDING-UP 

ORDERS. 


Directions. 

See  Er.  23  and  24  of  April  1892  (Chap.  IX.)  aa  to  leaving  documents  for  com-    Completing 
pletion  of  and  settling  the  winding-up  order.  order. 

The  practice  of  leaving  a  copy  of  the  winding-up  order  at  Chambers  and  taking 
out  a  summons  to  proceed  is  abrogated  by  the  Rules  of  1890. 

But  "  the  liquidator  "—a  term  which,  under  sect.  4  and  R.  2  of  1890  includes  the  Directions, 
official  receiver  when  acting  as  liquidator — "may  apply  to  the  Court  in  manner 
prescribed  for  directions  in  relation  to  any  particular  matter  arising  under  the 
winding-up."     Sect.  23  (3)  of  1890. 

R.  174  of  1890. — Where  the  attendance  of  the  liquidator's  solicitor  is  required  on  Attendance 
any  proceeding  in  Coui-t  or  Chambers,  the  liquidator  need  not  attend  in  person,    °^  liquidator, 
except  in  cases  where  his  presence  is  necessary  in  addition  to  that  of  his  solicitor, 
or  the  Court  dii'ects  him  to  attend. 

Attenda7ice  atid  Appeat-ance  of  Parties. 

R,  173  of  1890. — Every  person  for  the  time  being  on  the  list  of  contributories  of  Creditors  and 
the  company,  and  every  person  whose  proof  has  been  admitted,  shall  be  at  liberty,  contributories 
at  his  own  expense,  to  attend  proceedings,  and  shall  be  entitled,  upon  payment  of 
the  costs  occasioned  thereby,  to  have  notice  of  all  such  proceedings  as  he  shall  by 
written  request  desu'e  to  have  notice  of ;  but  if  the  Court  shall  be  of  opinion 
that  the  attendance  of  any  such  person  upon  any  proceedings  has  occasioned  any 
additional  costs  which  ought  not  to  be  borne  by  the  funds  of  the  company,  he  may 
direct  such  costs,  or  a  gross  sum  in  lieu  thereof,  to  be  paid  by  such  person ;  and 
such  jDerson  shall  not  be  entitled  to  attend  any  further  proceedings  until  he  has 
paid  the  same. 

R.  173a  of  1890.— (19th  May,  1896.)— (1.)  No  creditor  or  contributory  shall  be  Appearance 
entitled  to  attend  any  proceedings  in  Chambers,  unless  and  until  he  has  entered  in  book. 
a  book,  to  be  kept  by  the  registrar  for  that  purpose,  his  name  and  address,  and  the 
name  and  address  of  his  solicitor  (if  any),  and  upon  any  change  of  his  address  or  of 
his  solicitor,  his  new  address,  and  the  name  and  address  of  his  new  solicitor. 
(2.)  This  nde  shall  come  into  operation  on  the  1st  day  of  June,  1896,  and  may  be 
cited  with  the  Companies  (Winding-up)  Rules,  1890,  as  R.  173a. 

This  rule  is  taken  from  R.  62  of  the  General  Order  of  Nov.  1862. 

As  to  rights  of  persons  entitled  to  attend,  see  Brampton  Hailwai/  Co.,  11  Eq.  428  ; 
in  which  case  Bacon,  V.-C,  said  :   "  Having  under  the  rule  the  right  to  attend  the 
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proceedings,  they  have,  as  I  read  it,  equal  rights  with  those  which  a  party  to  a  suit 
woidd  have,  and  those  rights  would  include  the  right  to  cross-examine." 

But  it  does  not  follow  that  the  Court  is  bound  to  hear  all  who  attend.  Thus  in 
Anglo- Indian  Co.,  Grei/s  case  (W.  N.  (88)  137;  59  L.  T.  208),  Kay,  J.,  refused  to 
hear  a  creditor  as  well  as  the  liquidator.  And  an  examination  under  sect.  115  is 
not  to  be  considered  part  of  the  proceedings.  Grcy''s  Brcxcer]]  Co.,  25  C.  D.  400  ; 
Norwich  Equitable,  27  Ch.  D.  515. 


Form  142.        Upon  the  applicon  of  B.  and  S.,  trading,  &c.,  of 


Liberty  to 
creditors  to 
attend. 


"Whether 
order  neces- 
sary. 


-,  wlio  have 

been  admitted  as  creditors  of  the  above-named  coy,  and  upon  hearing 
the  solors  for  the  applicants  and  for  the  liqr  of  sd  coy,  and  npon  read- 
ing an  order  dated  1st  July,  1874,  and  an  order  dated  2nd  Aug.  1877, 
Order  that  the  said  B.  and  S.  be  at  liberty  at  their  own  expense  to 
attend  the  proceedings  before  the  judge  under  the  sd  order  dated 
1st  July,  1874,  and  upon  the  terms  and  conditions  mentd  in  the  [60th 
Euleof  the  Orders  of  Court,  dated  11th  Nov.  1862,  71010  "E.  173  of 
the  Cos  Winding-up  Eules,  1890  "].  And  order  the  sd  B.  and  S.  to 
pay  to  the  sd  A.,  the  liqr,  one  guinea  for  the  costs  of  this  applicon. 
Norwich  Provident  Co.,  Bacon,  V.-C,  21st  May,  1878.     B.  1241. 

Even  under  the  old  practice,  although  it  was  not  unusual  to  make  an  order  as 
above,  no  such  order  seemed  necessary.  R.  60  of  1862  gave  liberty  to  attend 
(subject  to  R.  62),  and  accordingly  some  of  the  chief  clerks  declined  to  make  orders 
as  above.     A  similar  liberty  is  given  by  E.  173  of  1890,  supra. 

For  order  in  favour  of  a  person  claiming  to  be  a  creditor,  see  Harwich  Sarhoitr 
Co.,  HaU,  V.-C,  6th  May,  1878.     A.  867. 


Form  143.        Upon  the  applicon  of  W.,  of  ,  a  contributory,  &c.,  Order  that 

the  sd  "W.  be  at  liberty  at  his  own  expense  to  attend  the  jDroceedings 
before  the  judge  in  these  matters.  And  order  that  the  sd  "VV.,  upon 
payment  of  the  costs  occasioned  thereby,  have  notice  of  all  such  pro- 
ceedings as  he  shall  by  written  request  desire  to  have  notice  of.  Cape 
Breto7i  Co.,  Malins,  V.-C,  9th  March,  1878.     A.  423. 


Libei'ty  to 
contributory 
to  attend. 


Form  144. 

Liberty  to 
debenture 
holders  to 
attend. 


Executors 
of  creditor. 


Upon  the  applicon  of  W.  H.  and  B.  L.  resply,  as  holders  of  A 
dobontm-es  of  the  above-named  coy,  &c..  Order  that  the  applicants  be 
at  liberty  to  attend  all  proceedings  in  the  winding-up  of  the  sd  coy 
relating  to  the  sale  and  disposition  of  the  assets  of  the  sd  coy  com- 
prised in  the  indenture  of  14th  Dec.  1875,  and  all  proceedings  relating 
to  the  pajTnont  or  other  dealing  with  the  proceeds  thof.  And  order 
that  the  costs  of  such  attendances,  including  the  costs  of  both  the  sd 
applicons,  bo  added  to  the  applicants'  securities,  and  the  ppal  and 
interest  duo  on  their  debentures.  Hooper'' s  Telegraph  Works,  M.  E., 
14th  Juno,  1877.     A.  1171. 

For  order  giving  executors  of  wiU  of  creditor  liberty  to  attend  proceedings 
relating  to  sale  of  assets,  see  Central  American  File  Co.,  Hall,  V.-C,  21st  May, 


PROCEEDINGS,  ETC.  IN  CHAMBERS.  I'iO 

1878.     A.  1851.     As  to  impropriety  of  giving  dobcnturo-liolders  liberty  to  attend 
at  company's  expense,  see  Hamilton's  Winchor  Iromoorks,  27  W.  R.  827. 

R.  61  of  1862,  which  empowered  the  judge  to  appoint  a  contributories',  or 
creditors'  representative,  at  the  expense  of  the  company,  is  now  annulled,  so  far  as 
regards  compulsory  winding-up,  and  there  is  no  similar  provision  in  the  Rules  of 
1890,  the  supervision  of  the  committee  of  inspection  and  of  the  contributories  and 
creditors  in  general  meeting,  being,  presumably,  considered  sufficient.  But  it  must 
be  remembered  that,  under  R.  178  of  1890,  where  no  other  provision  is  made  by  the 
Acts  or  Rules,  the  existing  procedure  applies,  and  R.  S.  C,  1883,  0.  XVI.  r.  9, 
and  0.  LV.  rr.  40 — 43,  seem  to  provide  adequate  macliinery  for  appointing  con- 
tributories' or  creditors'  representatives.  And  for  a  representation  order  made  since 
the  Act  of  1890  came  into  operation,  see  Form  145. 

For  order  appointing  committee  of  contributories  to  attend  at  expense  of  com-  Committees 
pany,  see  International  Life  Assurance  Society,  Malins,  V.-C,  29th  Nov.,  1873,  A. 
2983.  For  appointment  of  consultative  committee  of  creditors,  see  Oriental  Bank 
Corporation,  Cliitty,  J.,  21st  Jrdy,  1884,  B.  927.  For  order  as  to  remuneration  of 
covtamtiee,  seo  Overend  Gurneij  1^- Co.,  \?>tla.A^Tt:i\,  1877.  B.  705.  See,  for  appointment 
of  committee  (for  special  pui*poses)  of  contributories.  Copper  Miners''  Co.,  Malins, 
V.-C,  15th  March,  1875.  A.  2078;  of  creditors,  Cornish  Consolidated,  ^e.,  Corporation, 
MaHns,  V.-C,  11th  April,  1878.    A.  724. 

Even  under  the  old  practice,  a  creditor's  representative  was  very  rarely  appointed, 
except  for  some  limited  purpose.  See  Maclver's  Claim,  5  Ch.  424  ;  23  L.  T.  38  ;  18 
W.  R.  794. 


Upon  the  applicon  of ,  claiming-  to  be  unsecured  creditors  of  tlie    Form  145. 

coy,  by  summons  dated,   &g.,  And  upon  bearing  the  solors  for  the  Re  r  s  nta- 
applicants  and  for  A.  and  C.  J.  S.,  the  liqrs  of  the  above-named  coy,  tion  order. 
and  counsel  for  the  D.  Corporation,  Lmtd.,  And  upon  reading  an 
order,  &c., 

It  is  ordered  that  the  sd  E.  be  appointed  to  represent  the  unsecured 
creditors  of  the  sd  Hansard  Publishing  Union,  Limtd,  under  E.  61  of 
the  General  Rules  of  1862,  on  the  hearing  of  the  motion  by  the  sd 
D.  Corporation,  Limtd,  against  the  above-named  Hansard  Publishing 
Union,  Limtd,  herein,  notice  of  which  is  dated  the  1st  June,  1891. 

And  it  is  ordered  that  the  costs  of  this  apx^licon  be  reserved.  IIcoi- 
sard  Puhlishinrj  Union  (1891,  H.  057),  Chitty,  J.,  2nd  Nov.,  1891. 

For  order  giving  liberty  to  attend  a  taxation  as  representative  of  a  class,  see 
Form  660,  Chap.  XL VIII. 


140 


WINDING-UP  BY  THE  COURT.  [ChAP.  XV. 


CHAPTEE  XV. 


OFFICIAL     RECEIVERS. 


Official 

receiver 

becomes 

provisional 

liquidator 

on  order  to 

wind  up. 


Is  liquidator 
during 
vacancy. 
Interim 
provisional 
liquidator. 
May  be  re- 
ceiver in 
debenture 
action. 
Is  liquidator 
■when  no  other 
appointed. 


Remuneration 
of  official 
receiver  and 
others. 


S.  4  of  1890. — (1.)  On  an  order  being  made  by  the  Court  for  winding-up  a  com- 
pany the  officer  hereinafter  mentioned  shall,  by  virtue  of  his  office,  become  the 
provisional  liquidator  of  the  company,  and  shall  continue  to  act  as  such  until  he  or 
another  person  becomes  liquidator  and  is  capable  of  acting  as  such. 

(2.)  The  said  officer  shaU  be  the  official  receiver,  if  any,  attached  to  the  Court  for 
bankruptcy  purposes,  or  if  there  is  more  than  one  such  official  receiver,  then  such 
one  of  them  as  the  Board  of  Trade  may  appoint,  or,  if  there  is  no  such  official 
receiver,  then  an  officer  appointed  for  the  purpose  by  the  Board  of  Trade.  Any 
such  officer  shall,  for  the  purpose  of  his  duties  under  this  Act,  be  styled  the  official 
receiver. 

(3.)  When  a  person  other  than  the  official  receiver  is  appointed  liquidator  of  a 
company  he  shall  be  styled  liquidator,  and  not  official  liquidator  of  the  company, 
and  the  provisions  of  the  Companies  Acts  relating  to  the  official  liquidator  shall,  in 
their  application  to  him,  be  construed  as  if  the  word  ' '  official ' '  were  omitted  there- 
from. Such  a  person  shall  not  be  capable  of  acting  as  liquidator  until  he  has 
notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies  and  given  security 
in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of  Trade.  He  shall  give 
the  official  receiver  such  information  and  such  access  to  and  facilities  for  inspecting 
the  books  and  documents  of  the  company,  and  generally  such  aid,  as  may  be 
requisite  for  enabling  that  officer  to  perfoi'm  his  duties  under  tliis  Act. 

(4.)  If  any  vacancy  occurs  in  the  office  of  liquidator  of  a  company,  the  official 
receiver  shall,  by  virtue  of  his  office,  be  the  liquidator  dui'ing  the  vacancy. 

(5.)  The  official  receiver  may  be  appointed  by  the  Court  provisional  liquidator 
of  the  company  at  any  time  after  the  presentation  of  the  petition  and  before  a 
winding-up  order  has  been  made. 

(G.)  Where  an  application  is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of 
the  debenture  holders  or  other  creditors  of  a  company  the  official  receiver  may  be  so 
appointed. 

S.  6  (3)  of  1890. — In  case  a  liquidator  is  not  appointed  by  the  Court,  the  official 
receiver  shall  be  the  liquidator  of  the  company. 

S.  27  of  1890. — (1.)  The  Board  of  Trade  may,  with  the  approval  of  the  Treasury, 
apjtoiiit  such  additional  officers  as  may  be  required  by  the  Boai-d  for  the  execution 
of  this  Act,  and  may  dismiss  any  person  so  appointed.  [See  Board  of  Trade  Orders 
under  this  section,  Appendix.  Originally  only  one  official  receiver  was  attached  to 
the  High  Court  of  Justice,  but  in  1893  two  others  were  appomted.  There  are  now 
only  two.] 

(2.)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  bo  allowed  to  any  officer  of,  or  person 
attached  to,  tlio  Board  of  Trade,  performing  any  duties  under  this  Act,  and  may 
vary,  increase,  or  diminish  such  remuneration  as  they  may  think  fit. 
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(3.)  The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  person  (other  than  an 
officer  of  the  Board  of  Trade)  performing  any  duties  {e.g.,  as  provisional  liquidator 
or  as  official  receiver  and  liquidator']  under  this  Act,  and  may  vary,  increase  or  diminish 
such  remuneration  as  he  may  think  fit. 

R.  2  of  1890. — In  these  Rules,  unless  the  context  or  subject-matter  otherwise  Meaning  of 
requires,    .  .  .   "official  receiver"  includes  any  officer  appointed  by  the  Board  of   "official 
Trade  to  discharge  the  duties  of  official  receiver  under  the  Acts.  .  .   "Liquidator"     ^*^^^^^^- 
includes  an  official  receiver  when  acting  as  liqmdator. 

Er.  161—170  of  1890  are  as  follows  :  — 

161.— (1.)  Wlien  a  liquidator  is  appointed  by  the  Court,  the  official  receiver  shall  Official  re- 
forthwith  put  the  liquidator  into  possession  of  all  property  of  the  company  of  which  receiver  to 
the  official  receiver  may  have  custody;  provided  that  such  liquidator  shall  have,   g^i^'o  posses- 
before  the  assets  are  handed  over  to  him  by  the  official  receiver,  discharged  any  licjui(Jator 
balance  due  to  the  official  receiver  on  account  of  fees,  costs  and  charges  properly 
incurred  by  him,  and  on  account  of  any  advances  properly  made  by  him  in  respect 
of  the  company,  together  with  interest  on  such  advances  at  the  rate  of  four  pounds 
per  centum  per  annum  ;  and  the  liquidator  shall  pay  all  fees,  costs,  and  charges  of  Fees. 
the  official  receiver  which  may  not  have  been  discharged  by  the  liquidator  before 
being  put  into  possession  of  the  property  of  the  company,  and  whether  incurred 
before  or  after  he  has  been  put  into  possession. 

(2.)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  the  company's  Lien. 
assets  until  such  balance  shall  have  been  paid,  and  the  other  liabilities  shall  have 
been  discharged. 

(3.)  It  shall  be  the  duty  of  the  official  receiver,  if  so  requested  by  the  liquidator,   Infonnation. 
to  communicate  to  the  liquidator  all  such  information  respecting  the  estate  and 
affairs  of  the  company  as  may  be  necessary  or  conducive  to  the  duties  of  the  liqui- 
dator.    [Compare  s.  4  (3)  of  1890.] 

R.  163  of  1890. — (1.)  Judicial  notice  shall  be  taken  of  the  appointment  of  the  Deputy  offi- 
official  receivers  appointed  by  the  Board  of  Trade.  cial  receiver. 

(2.)  When  the  Board  of  Trade  appoints  any  officer  to  act  as  deputy  for  or  in  the 
place  of  an  official  receiver,  notice  thereof  shall  be  given  by  letter  to  the  Court  to 
which  such  official  receiver  is  or  was  attached.  The  letter  shall  specify  the  dura- 
tion of  such  acting  appointment. 

(3.)  Any  person  so  appointed  shall,  during  his  tenure  of  office,  have  all  the  status, 
rights,  and  powers,  and  be  subject  to  all  the  liabilities  of  an  official  receiver. 

For  order  of  the  Board  of  Trade  appointing  official  receiver  in  the  High  Court,   List  of  official 
the  two  Palatine  Courts,  the  Stannaries  Court,  and  the  County  Coiu'ts,  see  Order  receivers, 
of  1st  Jan.  1891,  in  the  Appendix,  where  also  is  the  list  of  such  official  receivers, 
with  their  addresses,  &c.     See  also  Stannaries  Court  (Abolition)  Act,  1896. 

See  also  the  Order  of  the  Board  of  Trade  of  16th  Sept.  1892  (in  Appendix),  ap- 
pointing official  receivers  for  the  purposes  of  the  Building  Societies  Act,  1874,  and 
the  Industrial  and  Provident  Societies  Act,  1876. 

163. — Where  an  official  receiver  is  removed  from  his  office  by  the  Board  of  Trade,  Notice  of 
notice  of  the  order  removing  him  shall  be  communicated  by  letter  to  the  Court  to  removal, 
which  the  official  receiver  was  attached. 

164. — The  Board  of  Trade  may,  by  general  or  special  directions,  determine  what  Board  of 
acts  or  duties  of  the  official  receiver  in  relation  to  the  winding-up  of  companies  are  Trade  may 
to  be  performed  by  him  in  person,  and  in  what  cases  he  may  discharge  his  functions  |^PPortion 
through  the  agency  of  his  clerks  or  other  persons  in  his  regular  employ,  or  imder 
his  official  control. 

165. — An  assistant  official  receiver,  appointed  by  the  Board  of  Trade,  shall  be  an  Official 
officer  of  the  Court,  lihe  the  official  receiver  to  ichom  he  is  assiitaut,  and,  subject  I'eceiver  la 
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officer  of 
the  Court. 


Persons  who 
may  act  in 
absence  of 
official 
receiver. 

Company 

Avithout 

assets. 

Accoimts. 


Acting  as 
committee. 


Appeals. 


Provisional 
liquidator. 


When 
■winding-up 
order  made. 


Notice  of 
order. 


to  the  directions  of  the  Board  of  Trade,  he  may  represent  the  official  receiver  in  all 
proceedings  in  Court,  or  in  any  administrative  or  other  matter.  Judicial  notice 
shall  be  taken  of  the  appointment  of  an  assistant  official  receiver,  and  he  may  be 
removed  in  the  same  manner  as  is  provided  in  the  case  of  an  official  receiver. 

[As  to  the  official  receivers  themselves  beingofficersof  theCourt,  seeW.  N.  (1894)  44.] 

166. — In  the  absence  of  the  official  receiver,  any  officer  of  the  Board  of  Trade  duly 
authorized  for  the  purpose  by  the  Board  of  Trade,  and  any  clerk  of  the  official 
receiver  duly  authorized  by  him  in  writing,  may  by  leave  of  the  Court  act  on  behalf 
of  the  official  receiver,  and  take  part  for  him  in  any  public  or  other  examination  and 
in  any  unopposed  application  to  the  Court. 

167. — Where  a  company  against  whom  a  winding-up  order  has  been  made  has  no 
available  assets,  the  official  receiver  shall  not  be  required  to  incur  any  expense  in 
relation  to  the  winding-up  without  the  express  directions  of  the  Board  of  Trade. 

168.— (1.)  Where  a  liqmdator  is  appointed  by  the  Court,  the  official  receiver  shall 
account  to  the  liquidator. 

(2.)  If  the  liquidator  is  dissatisfied  with  the  account  or  any  part  thereof,  he  may 
report  the  matter  to  the  Board  of  Trade,  who  shall  take  such  action  (if  any)  thereon 
as  it  may  deem  expedient. 

(3.)  The  provisions  of  these  rules  as  to  liquidators  and  their  accounts  shall  not 
apply  to  the  official  receiver  when  he  is  liquidator,  but  he  shall  account  in  such 
manner  as  the  Board  of  Trade  may  from  time  to  time  direct. 

169. — When  there  is  no  committee  of  inspection  any  functions  of  the  committee  of 
inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to  the  directions  of  the 
Board,  be  exercised  by  the  official  receiver. 

170. — An  appeal  in  the  High  Court  against  a  decision  of  the  Board  of  Trade,  or 
any  appeal  to  the  Court  from  an  act  or  decision  of  the  official  receiver,  shall  be 
brought  within  twenty-one  days  from  the  time  when  the  decision  or  act  appealed 
against  is  done,  j)ronounced,  or  made. 

First  Intervention  of  Official  Receiver. 

Unless  the  official  receiver  has  been  appointed  interim  provisional  liquidator  (see 
Chap.  X.),  he  first  becomes  concerned  in  a  winding-up  "  on  an  order  being-  made  by 
the  Court  for  the  winding-up  of  [the]  company."  Sect.  4  (1)  of  1890,  supra,  p.  96. 
Upon  the  making  of  that  order  he  becomes,  "  by  virtue  of  his  office,"  provisional 
liquidator  of  the  company,  and  he  is  to  continue  to  act  as  such  until  he  or  another 
person  becomes  Ucxuidator,  and  is  capable  of  acting  as  such.     Sect.  4  (1)  of  1890. 

In  cases  in  the  High  Court  the  Board  of  Trade  nominates  one  of  the  official  re- 
ceivers to  act,  the  two  names  being  generally  taken  in  rotation.     See  Form  76b. 

It  would  seem  that  the  order  is  "made"  when  it  is  pronounced  (see  R.  S.  C, 
0.  LII.  r.  13),  which  provides  that  every  order  if  and  when  drawn  up  shall  be 
dated  the  day  when  the  same  was  made  .  .  .  and  shall  take  effect  accordingly. 
Referring  to  the  old  rule  in  similar  terms  of  the  Court  of  Chancery,  Lord  Wostbury, 
L.  C,  said  in  lihca  Coal  Co.  (10  W.  E.  701),  that  "this  rule  is  in  conformity  with 
the  whole  theory  of  judicial  procedure,  which  is  that  the  binding  effect  of  the  order 
begins  from  the  time  the  order  is  pronounced  by  the  lips  of  the  judge  .... 
that  is,  when  it  is  made."  United  'Telephone  v.  Dale,  25  C.  D.  778;  Holtby  y, 
UoihjHon,  24  Q.  B.  D.  103. 

But  no  doubt  the  order  should  be  drawn  uji  with  all  convenient  speed,  and  if  the 
petitioner  does  not  comply  with  E.  23  of  April,  1892  {supra,  p.  88),  the  registrar 
may  proceed  to  draw  up  the  order  at  once  under  E.  24  of  April,  1892  {supra,  p.  88). 

The  same  day  that  a  winding-up  is  "pronounced  in  Court  ^'  the  official  receiver 
receives  notice  of  the  fact  from  the  registrar.     E.  22  of  April,  1892,  j).  87. 

Notification  of  the  order  having  been  iironounccd  is  quickly  followed  by  the  receipt 
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of  two  of  the  tlirco  sealed  copies  of  tlio  winding-ui3  order,  wliicli  tliG  registrar  was   Copies  of 
required  to  send  to  the  official  receiver  by  R.  39  of  1890.     The  original  order  is  now   ^^'^^^S- 
kept  by  the  registrar  and  placed  on  the  file. 

Of  the  two  orders  so  received,  one  is  for  service  by  the  official  receiver  on  the 
company  (R.  41  of  1890),  and  for  subsequent  filing  with'  the  Registrar  of  Joint 
Stock  Companies  (sect.  88  of  1862)  ;  the  other  is  for  the  official  receiver's  own  use, 
and  as  a  voucher  for  his  authority. 

Another  sealed  copy  is  handed  to  the  petitioner's  solicitor. 

The  notices  required  to  be  sent  by  the  official  receiver  to  the  Board  of  Trade  and  Advertise- 
to  the  local  newspaper  have  already  been  referred  to  in  detail.     See  Chap.  IX.,    nient,  &c. 
which  also  contains  a  statement  of  the  official  receiver's  initial  duties  with  reference 
to  service,  advertisement,  and  notices  of  the  order. 

Powers  and  Duties  as  ex  officio  Provisiotial  Liquidator. 

The  powers  and  duties  of  the  official  receiver  as  provisional  liquidator  are  not 
limited  or  restricted  by  the  Act  or  the  Rules  ;  but  under  sect.  12  (3)  of  1890,  the 
exercise  of  his  powers  may  be  controlled  by  the  Court.  See  also  sects.  23  and 
24  of  1890.  Accordinglj'-,  unless  the  Court  otherwise  directs,  the  official  receiver, 
as  ex  officio  provisional  liquidator,  may  exercise  all  the  powers  of  a  liquidator. 

Thus  he  is  a  liquidator  within  sect.  12  of  1890  ;  but  there  being  no  committee  of  Sanction 
inspection,  those  things  which  the  liquidator  may  do  with  the  sanction  of  the  Court,  ^^quired. 
or  of  the  committee  of  inspection,  he  may  do  with  the  sanction  of  the  Court  or  of 
the  Board  of  Trade.  Sect.  9  (9)  of  1890  ;  R.  1G9  of  1890.  See  also  sect.  13  of  1890, 
and  Rr.  47—57  of  1890,  as  to  calling  meetings  ;  Rr.  83,  88—90  of  1890,  as  to 
settling  list  of  contributories  ;  Rr.  92,  95,  as  to  calls.  That  the  official  receiver 
acting  as  ex  officio  liquidator  may  settle  the  list  of  contributories  was  held  by 
Chitty,  J.,  English  Bank  of  liivcr  Flate,  (1892)  1  Ch.  391. 

See,  further,  as  to  the  powers  and  duties  of  the  official  receiver  acting  as  liqui-  Special 
dator,  Chap.  XXI.,  and  in  particular  as  to  the  following  matters  : — Board  of  Trade,  "-^^i^s,  &c. 
returns  to  ;  Books  to  be  kept ;  Borrowing  ;  Calls  ;  Carrying  on  business  ;  Collec- 
tion of  assets  ;  Compromises;  Contracts  and  conveyances;  Contributories,  settlino- 
list ;  Creditors.  See  also  as  to  Debentures  and  securities.  Chap.  XXXVIII. ; 
Examinations,  Chap.  XXI.  ;  Landlords,  Chap.  XXI. ;  Meetings,  Chap.  XXXVI.  ; 
Misfeasance,  Chap.  XXI. ;  Paying  money  into  bank,  Chap.  XXV. ;  Possession,  as 
to  taking.  Chap.  XXI.  ;  Rates  and  taxes.  Chap.  XXXVII. ;  Restraining  actions 
and  proceedings.  Chap.  XXI. ;  Sales  of  property,  Chap.  XXIX.  ;  Settling  list  of 
contributories,  Chap.  XXI. ;  Solicitor,  Chap.  XX.  ;  Special  manager,  Chap.  XL  ; 
Transfer  of  actions,  Chap.  XLII. 

As  to  the  official  receiver  allowing  proceedings  to  be  taken  in  his  name,  see 
practice  note,  W.  N.  (1894)  166  ;  Anglo- Sardinian  Antimony  Co.,  W.  N.  (1894) 
156.  And  as  to  when  the  sanction  of  the  Court  to  proceedings  is  required,  see 
Neiv  Zealand  Loan,  ^-c.  Co.,  W.  N.  (1894)  92. 

Duties  as  Official  Eeceivee. 

It  must  not  be  supposed  that  while  attending  to  the  above-mentioned  matters  Depaiimental 
there  are  not  other  duties  to  be  performed  by  the  official  receiver  as  such.  He  is  instructions, 
supplied  by  the  Board  of  Trade  with  a  number  of  printed  forms,  and  with  certaia 
departmental  instructions  which  are  of  a  private  nature.  These  instructions  cannot, 
however,  override  the  provisions  of  the  Acts  and  Rules,  and  it  may  therefore  be 
convenient  to  state  or  refer  to  such  of  these  provisions  as  particularly  relate  to 
the  office  of  official  receiver. 
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Company 
■wdthout 

assets. 


Incurring  Expense. 
Where  there  is  reason  to  suppose  that  a  company  ordered  to  be  wound  up  has  no 
available  assets,  the  official  receiver  should  at  once  lay  the  facts  before  the  Board  of 
Trade,  and  apply  for  its  special  instructions.     See  R.  167  of  1890,  supra. 


Books. 

Entries  and  Sect.  21  of  1890  provides   generally  for  liquidators  keeping  "in  manner  pre- 

inspection.  scribed"  proper  books,  making  proper  entries  therein,  and  affording  inspection 
thereof. 

Record  book.  R-  143  of  1890. — The  official  receiver,  until  a  liquidator  is  appointed  by  the 
Court,  and  thereafter  the  liquidator,  shall  keep  a  book  to  be  called  the  "record 
book,"  in  which  he  shall  record  all  minutes,  all  proceedings  had  and  resolutions 
passed  at  any  meeting  of  creditors  or  contributories,  or  of  the  committee  of  inspec- 
tion, and  all  such  matters  as  may  be  necessary  to  give  a  correct  view  of  his 
administration  of  the  company's  affairs,  but  he  shall  not  be  bound  to  insert  in  the 
"record  book"  any  document  of  a  confidential  nature  (such  as  the  opinion  of 
counsel  on  any  matter  affecting  the  interest  of  the  creditors  or  contributories) ,  nor 
need  he  exhibit  such  document  to  any  person  other  than  a  member  of  the  committee 
of  inspection. 

Cash  book.  R.  144  of  1890. — (1)  The  official  receiver,  until  a  liquidator  is  appointed  by  the 

Court,  and  thereafter  the  liquidator  [which  includes  the  official  receiver  if  continued 
as  liquidator],  shall  keep  a  book  to  be  called  the  "cash  book"  (which  shall  be  in 
such  form  as  the  Board  of  Trade  may  from  time  to  time  direct),  in  which  he  shall 
(subject  to  the  provisions  of  these  rules  as  to  trading  accounts)  enter  from  day  to 
day  the  receipts  and  payments  made  by  him. 

(2)  The  liquidator  shall  submit  the  record  book  and  cash  book,  together  with  any 
other  requisite  books  and  vouchers,  to  the  committee  of  inspection  (if  any),  when 
required,  and  not  less  than  once  every  three  months. 

The  "trading  account"  is  to  be  kept  where  the  business  of  the  company  is 
carried  on.     See  R.  137  of  1890,  and  siipra. 

The  cash  book  prescribed  by  the  Board  of  Trade  is  a  most  elaborate  volume.  As 
to  which,  see  Chap.  XXIV. 

Other  books.  Besides  the  above-mentioned  books  the  official  receiver  may  find  it  advisable  to 

keep  a  diary  or  minute  book,  containing  notes  of  his  transactions  and  negotiations 
in  relation  to  the  winding-up  cases  proceeding  under  his  care. 

He  should  also  keep  books  showing  the  dates  at  which  all  notices  to  share- 
holders and  others  are  sent  out  and  posted,  and  by  whom  they  are  posted,  and  such 
last-mentioned  persons  should  initial  the  entries  or  the  summary  thereof,  so  that  if 
it  becomes  necessary  to  make  an  affidavit  as  to  the  service  of  any  notice  or  cu-cular, 
the  person  who  directed  the  notice  and  posted  it  may  be  able  to  swear  to  the  facts 
after  refreshing  his  memory  by  referring  to  the  book. 


Submission  to 
committee. 


Returns. 
The  official  receivers  being  "officers  of  the  Court"  (see  R.  1G5),  must  "make  and 
transmit  to  the  Board  of  Trade  such  extracts  from  their  books,  and  shall  furnish 
the  Board  of  Trade  with  such  information  and  returns  as  the  Board  of  Trade  may 
from  tiiae  to  time  require."     R.  151. 


File  of  Proceedings. 
Tlie  official  receiver,  except  in  retained  cases  (as  to  which  see  R.  145  of  1890  and 
ll.  1  of  Ai)ril,  18D2),  no  longer  keeps  the  file  of  proceedings,  which  is  now  kept  by 
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the  registrar  ;  but  when,  in  the  exercise  of  hi.M  functions  under  the  Acts  or  Rules, 
the  official  receiver  requires  "to  inspect  or  use  the  file  of  proceedings  in  any  matter, 
the  registrar  shall  (unless  the  file  is  at  the  time  required  for  use  in  Court  or  by 
him),  on  request,  transmit  the  file  of  proceedings"  to  him.     R.  33  of  April,  1892. 


Memoranda  of  Advertisements . 

The  liquidator  must  file  a  memorandum  of  every  advertisement  appearing  in  the  Filing. 
Gazette,  and  the  person  inserting  any  advertisement  in  a  local  paper  must  leave  one 
copy  of  such  local  paper  with  the  official  receiver,  who  must  keep  such  copy,  and 
place  on  the  file  a  memorandum  of  such  advertisement.     R.  147  of  1890. 


Statement  of  Affairs. 

It  is  no  longer  absolutely  necessary  that  the  statement  of  affairs  should  be  pre-  Notices  to 
pared  before  the  first  meetings  of  creditors  and  contributories  are  held.     (See  next  submit, 
page.)     Nevertheless,  as  soon  as  possible  after  the  making  of  the  winding-up  order 
the  ofiicial  receiver  must  give  notice  to  the  directors  or  other  persons  mentioned  in 
sect.  7  (2)  of  1890,  as  in  Form  146,  or  the  form  referred  to  in  the  notes  thereto 
(see  Chap.  XVI.),  to  submit  or  concur  in  a  statement  of  affairs.     R.  58  (1)  of  1890. 
He  must  also  hold  personal  interviews  with  such  persons  for  the  purpose  of  investi- 
gating the  company's  aff'airs  (R.   58  (2)),  and  must  see  that  such  statement  in 
duplicate  is  submitted  (one  copy  being  duly  verified)  within  fourteen  days  from  the 
date  of  the  winding-up  order,  or  such  extended  lime  as  he  or  the  Court  may  appoint.   Extension 
Sect.  7  of  1890  ;  R.  58  of  1890.    Extensions  of  time  by  the  certificate  of  the  official  of  time, 
receiver  are  very  common.      See  Form  14  7.     In  case  of  refusal  to  submit  a  state- 
ment of  affairs,  or  otherwise  comply  with  sect.  7  of  1890,  the  official  receiver  must 
report  such  non-compliance  to  the  Court,  and  should  obtain  an  order  (see  Form  148) 
on  the  persons  in  default  to  make  or  submit  the  statement. 

He  must  place  the  verified  statement  on  the  file  of  proceedings  (R.  58),  and  must  Filing,  &o. 
sanction  and  pay  the  costs  and  expenses  of  preparing  and  making  the  statement  of 
affairs. 

After  the  statement  of  affairs  has  been  filed  he  must  question  the  persons  who 
made  it  with  a  view  to  obtaining  further  information  (R.  60) ;  afford  inspection  of 
the  statement  to  creditors  and  contributories  (sect.  7  (6))  ;  and  apply  for  punish- 
ment of  persons  improperly  obtaining  such  inspection.     Sect.  7  (6). 

A  summary  of  the  statement  of  affairs  must  also  be  prepared,  and  is  generally  Summaiy. 
printed,   as  it  has  to  be  forwarded  to  each  creditor,  if  possible,   before  the  first 
meeting.     Sched.  I.  r.   3  to  Act  of  1890.     The  summary,  if  ready,  is  generally 
forwarded  with  the  notice  of  meeting  and  forms  of  proxy,  as  to  which  see  infra. 

For  the  forma  and  further  information  in  relation  to  Statement  of  Affairs,  see 
Chap.  XVI. 


Preliminary  Report  to  Court. 

"As  soon  as  practicable  after  receipt  of  the  statement  of  affairs"  the  official 
receiver  must  submit  a  preliminary  report  to  the  Court  setting  out  the  matters 
mentioned  in  sect.  8  (1)  of  1890,  with  his  opinion  thereon.  (See  R.  69  of 
1890.)  This  report  may  conveniently  be  prepared  when  the  svunmary  of  the  state- 
ment of  affaii's  is  prepared  for  transmission  to  the  creditors  and  contributories,  or  at 
any  rate  after  the  interviews  mentioned  in  R.  60.     See  Form  152. 

r.  L 
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The  Further  B.ej}ort. 
This  is  to  be  made  under  sect.  8  (2)  of  1890,  and  it  is  upon  consideration  of  this 
report  that  the  Court  may  make  an  order  for  public  examination  imder  sect.  8  (3) 
of  1890.     Ex  parte  Barnes,  (1896)  A.  C.  146. 


Purposes  of 
meetings. 


When  held. 


Notices. 


Proxies. 


Special  ar- 
rangements. 


Summo7iing  First  Meetings  of  Creditors  and  Contribntories. 

It  is  now  one  of  the  official  receiver's  earliest  duties  to  sixmmon  the  first  meetings 
of  creditors  and  contributories  to  determine  whether  the  appointment  of  a  liquidator 
in  place  of  the  official  receiver  and  a  committee  of  inspection  shall  be  applied  for, 
and  who  shall  be  members  of  such  committee.     Sect.  6  (1)  of  1890. 

The  time  and  a  convenient  place  of  meeting  are  fixed  by  the  official  receiver. 
Sched.  I.  to  Act  of  1890,  r.  4 ;  E.  44  of  1890. 

If  possible,  the  meetings  are  to  be  held  within  twenty- one  days  from  the  winding- 
up  order,  or,  if  a  special  manager  has  been  appointed,  within  a  month  (Sched.  I., 
r.  1) ;  but  it  is  not  now  necessary  to  delay  the  holding  of  the  meetings  until  the 
statement  of  affairs  has  been  submitted  to  the  official  receiver.  See  E.  1  of  April  2, 
1895,  annulling  R.  45  of  1890. 

The  meetings  are  summoned  by  the  official  receiver  sending  notices  to  the  creditors 
and  contributories,  and  advertising  (through  the  Board  of  Trade)  the  time  and 
place  for  holding  the  meetings.     Sched.  I.,  r.  2  ;  Er.  44,  46  of  1890. 

The  official  receiver  also  gives  notice  to  the  directors  and  other  officers  of  the 
company,  who  may  also  be  reqiiired  by  him  to  attend.  R.  43  of  1890.  And  see 
Form  156. 

With  the  notices  to  creditors  and  contributories  the  official  receiver  must  send 
forms  of  general  and  special  proxy  (taking  care  that  no  name  is  printed  or  inserted 
in  the  body  thereof)  (Sched.  I.,  r.  14),  and,  if  it  is  ready,  a  print  of  the  summary  of 
the  company's  statement  of  affairs.     See  supra. 

For  the  notices,  see  Forms  154,  155  ;  for  the  proxies,  Forms  158  and  159  ;  and 
for  the  summary,  Form  151. 

And  see  generally,  as  to  First  Meetings,  Chap.  XVII. 

In  ordinary  cases  the  first  meetings  are  held,  at  any  rate  in  London,  at  the  official 
receiver's  office,  but  when  a  large  company,  having  many  creditors  or  contributories, 
has  been  ordered  to  be  wound  up,  it  is  necessary  to  hire  some  large  room  capable 
of  accommodating  a  large  number  of  people.  For  instance,  in  the  recent  case  of  the 
Liberator  Benefit  Building  Society,  there  were  probably  over  2,000  persons  present 
at  the  first  meeting  of  creditors,  and  the  room  specially  selected  for  their  accommo- 
dation not  being  larg'e  enough,  an  overflow  meeting  was  held.  With  the  notices  of 
meeting,  &c.,  a  ticket  of  admission  was  sent,  on  which  the  creditor  was  required  to 
state  the  amount  of  his  debt.  Before  entering  the  room,  this  ticket  was  exchanged 
for  voting  papers  (see  Forms  167  and  168),  which  were  distributed  by  clerks  at 
a  number  of  tables,  each  clerk  undertaking  the  distribution  of  papers  to  creditors 
wlioso  names  camo  under  certain  letters  of  the  alphabet,  as  A  to  C,  D  to  G,  &c. 

Special  tickets  were  also  issued  for  the  admission  of  directors,  members  of  the 
press,  &c.,  and  the  doors  were  kept  by  a  large  staff  of  attendants. 

As  there  was  an  overwhelming  majority  in  favour  of  the  resolutions  put  to  the 
meeting,  the  sufficiency  of  the  arrangements  for  taking  a  poll  was  not  put  to  the 
test,  but  the  Avi-itor  was  struck  with  the  excellence  of  the  arrangements  so  far  as 
they  camo  under  his  notice. 

Receiving  Proofs  and  Proxies  before  the  First  Meetings. 
Before  the  first  meetings  are  held  the  official  receiver  must  receive  such  proof  of 
debts  as  are  required  to  be  lodged  with  him  in  order  to  qualify  a  creditor  for  voting 
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at  tho  first  meeting  (Sched.  I.,  r.  G ;  R.  108  of  1890),  and  must  admiuiHter  the 
oath  to  creditors  who  bring  him  affidavits  of  proof  for  that  purpose  (Ord.  of  Dec.  3, 
1892).  He  must  also  receive  such  proxies  as  are  required  to  be  so  lodged  by  creditors 
or  contributorics  to  entitle  them  to  vote  by  proxy.  Sched.  I.,  rr.  12,  17  ;  R.  123  (1) 
of  1890  ;  R.  30  of  April,  1892. 

He  should  also  consider  whether  the  proofs  sent  in  are  in  proper  form,  having 
regard  to  Sched.  I.,  rr.  7 — 9,  and  rr.  96 — 108  of  1890,  in  order  that  he  may  fulfil 
his  duties  as  to  admitting  or  rejecting  proofs  at  the  meeting  under  Sched.  I.,  r.  11. 

He  should  also  consider  whether  the  proxies  are  valid,  having  regard  to  Sched.  I., 
rr.  12,  13,  15—17;  R.  123  (1)  of  1890;  R.  30  of  1892;  Ord.  of  Board  of  Trade, 
Jan.  1892  ;  R.  123  (2)  and  R.  125  of  1890.     See,  further.  Chap.  XXXVII. 

Nominating  Persons  to  act  as  Chairmen  and  use  Official  Receiver's 

Proxies. 

He  must  also  consider  what  course  he  intends  to  pursue  in  acting  on  proxies  given 
to  himself  (Sched.  I.,  r.  19)  ;  and  when  there  is  no  probability  of  his  being  able  to 
attend  the  meeting  he  must  in  writing  depute  some  person  under  his  official  control 
to  use  these  proxies  on  his  behalf,  and  in  such  manner  as  he  may  direct  (R.  124  of 
1890),  and  nominate  some  person  to  be  the  chairman  of  the  meetings.  Sched.  I., 
r.  5. 

Presiding  at  First  Meetings. 

The  official  receiver,  or  some  person  nominated  by  him  as  above  mentioned,  must  Duties  of 
act  as  chairman  of  the  fii-st  meetings  (Sched.  I.,  r.  5) ;  and  admit  or  reject  (pro-   official 
visionally  in  case  of  doubt)  proofs  for  the  purpose  of  voting  (Sched  I.,  r.  11)  ;  and  I'^'^'^i''^^^- 
use  the  proxies  appointing  the  official  receiver  to  act.     Sched.  I.,  r.  19.     He  must 
see  that  there  is  a  proper  quorum  of  creditors  or  contributories,  as  the  case  may  be. 

If  a  poll  is  required,  the  official  receiver  must  bear  in  mind  the  provisions  of  R.  107  Poll,  adjoum- 
of  1890,  with  reference  to  votes,  creditors  proving  in  respect  of  negotiable  instru-  ment,  ^c. 
ments  or  securities.  He  must  also  see  that  the  voting  is  regiilar,  having  regard  to 
the  proxies,  to  Sched.  I.,  r.  24,  to  the  Act  of  1890,  and  to  R.  108  of  1890,  and  that 
the  resolutions  are  duly  passed  in  accordance  with  R.  25  of  April,  1892.  His 
power  to  adjourn,  subject  as  aforesaid,  is  with  the  consent  of  the  meeting.  R.  20 
of  Sched.  I. 

Ajid  see  further,  as  to  Fikst  Meetings,  Chap.  XVII. 

Minutes  and  Peport. 

The  official  receiver  must  cause  minutes  of  the  proceedings  to  be  drawn  up,  entered 
and  signed.     Sched.  I.,  r.  23. 

After  the  meeting  has  been  held,  the  official  receiver,  or  the  chairman  appointed  Report, 
by  him,  must  report  the  resiilt  of  each  meeting  to  the  Court  (R.  63  (1)  of  1890)  ; 
but  in  London,  notwithstanding  R.  54  of  1890,  it  is  not  the  practice  to  file  a  certi- 
fied copy  of  the  resolutions — they  are,  however,  stated  in  the  report.      And  see 
Chap.  XVII. 

Applications  folloiving  First  Meetings. 

If  the  meetings  of  creditors  and  contributories  pass  the  same  resolutions  or  rcso-  Appointment 
lutions  identical  in  effect,  the  official  receiver  must  apply  to  the  Court  to  make  the  of  liquidator, 
necessary  appointments  to  give  effect  to  such  determinations.     R.  63  (2a)  of  1890.  <^c. 
In  any  other  case  he  must  apply  to  the  Court  to  fix  a  day  to  consider  the  resolu- 
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tions  and  determinations,  decide  the  differences  (if  any),  and  make  the  necessary 
appointments  and  orders  (R.  63  (2a) ) ;  and  he  must  advertise  the  day  fixed. 
R.  63  (4) ;  and  see  Forms  172—175. 

B.  2  of  April  2,  1895,  annulled  R.  63  (2)  of  1890,  and  the  decision  as  to  what 
amounts  to  a  "difference"  under  that  rule,  xn.  JoJiannisbcrg  Land  atid  Gold  Trust, 
(1892)  1  Ch.  583,  and  substituted  R.  63  (2a). 

The  official  receiver  will  be  heard  by  the  Court  in  the  consideration  of  the  deter- 
mination of  the  meetings.     R.  63  (4)  of  1890. 

And  see  further,  as  to  the  steps  to  be  taken  in  connection  with  the  appointment 
of  liquidator  and  committee  of  inspection,  Chap.  XVIII. 


Receipt  of 
proofs. 


RUng. 


Dividend. 


Proof  of  Dehts. 

Whether  before  or  after  the  first  meetings  of  creditors  and  contributories,  and 
prior  to  the  liquidator  being  appointed,  the  official  receiver  is  the  proper  person  to 
receive  proofs  of  debts.  R.  97  of  1890.  If  a  liquidator  has  not  previously  been 
appointed,  he  may,  within  twenty- eight  days  after  the  voting,  require  a  secured 
creditor  who  has  estimated  the  value  of  his  security  under  Sched.  I.,  r.  9,  to  give 
up  his  security  on  payment  of  the  estimated  value  plus  20  per  cent.,  as  provided 
by  Sched.  I.,  r.  10. 

See  Sched.  I.  to  Act  of  1890,  as  to  proofs  at  first  meetings,  and,  generally,  Rr.  96 
— 121  of  1S90.  Rr.  97,  107 — 9,  and  115 — 121,  specially  refer  to  the  official  receiver. 
He  has,  before  the  appointment  of  a  liquidator,  all  the  powers  of  a  liquidator 
as  to  examination,  admission  and  rejection  of  proofs,  subject  to  the  like  appeal. 
R.  115. 

When  no  other  liquidator  is  appointed,  he  must,  before  paying  a  dividend,  file  all 
proofs  tendered  with  a  list  mentioned  in  the  rule.     R.  116. 

As  to  filing  proofs  when  there  is  an  appeal,  see  infra.  Subject  to  an  extension 
of  time  by  the  Court,  he  must,  as  liquidator,  not  later  than  fourteen  days  from  the 
latest  date  specified  in  his  notice  of  intention  to  declare  a  dividend  as  the  time  for 
lodging  proofs,  in  writing  admit  or  reject  every  proof  lodg-ed  with  him,  or  require 
further  e-sddence.     R.  29  of  April,  1892. 

See  further,  as  to  proof  of  debts.  Chap.  XXXVII. 


No  other 
liquidator. 

No  committee. 


Advertise- 
ments. 


Vacancy. 


Acting  as  Liquidator  and  Committee  of  Inspection  where  none  appointed, 
or  in  case  of  Vacancy. 

If  no  liquidator  is  appointed  by  the  Court,  "the  official  receiver  shall  be  the 
liquidator  of  the  comimny."     Sect.  6  (3)  of  1890. 

If  there  be  no  committee  of  inspection,  any  act  or  thing,  direction  or  permission 
required  to  be  done  or  given  by  the  committee  may,  subject  to  the  direction  of  the 
Board  of  Trade,  obtained  on  the  application  of  the  liquidator,  be  exercised  by  the 
official  receiver.  Sect.  9  (9)  of  1890,  and  R.  169.  If  there  is  no  liquidator  other 
than  the  official  receiver,  it  is  understood  that  this  official  must  apply  to  the  Board 
of  Trade  for  special  directions  as  to  any  particular  thing  to  be  done.  As  to  acts,  &c. , 
to  be  done  by  the  committee  of  inspection,  sec  Chap.  XXII. 

Every  appointment  of  a  liquidator  or  committee  of  inspection  must  be  immediately 
advertised  by  the  official  receiver  when  he  is  liquidator  (otherwise  by  the  liquidator) 
in  such  manner  as  the  Court  directs.     R.  64  of  1890. 

On  the  death,  removal,  or  resignation  of  a  liquidator,  the  same  performance  must 
bo  ropoatod,  the  meetings  being  again  summoned  by  the  official  receiver  on  the 
requisition  of  not  less  than  ouc-tenth  in  value  of  the  creditors  or  contributories. 
R.  05. 
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Duties  on  another  Person  being  appointed  Liquidator. 

If  a  liquidator  is  appointed,  the  oflScial  receiver  transmits  a  copy  of  the  order  to  Gazetting,  &c. 
the  Board  of  Trade,  which  gazettes  the  order ;  but  the  expense  is  paid  by  the 
liquidator.     R.  63  (5)  of  1890.     As  to  filing  memorandum  of  gazetting,  see  stipra. 

As  to  the  ofiBcial  receiver  accounting  to  a  liquidator  appointed  by  the  Court,  the  Accounts, 
steps  to  be  taken  if  the  liqr  is  dissatisfied  with  the  account,  and  the  manner  in 
which  the  official  receiver  accounts  to  the  Board  of  Trade,  see  R.  168  of  1890,  supra. 

The  ofiBcial  receiver  must  also  give  the  liquidator  possession  of  the  company's  Possession, 
property,  if  the  liquidator  has  rejDaid  him  all  proper  fees,  costs,  charges,  and 
advances,  and  interest  on  advances.  The  liquidator  must  also  pay  the  ofificial 
receiver  all  fees,  &c.,  not  paid  before  the  former  takes  possession,  whether  incurred 
before  or  after  the  liquidator  takes  possession  ;  and  for  all  these  things  the  ofificial 
receiver  has  a  lien  ou  the  assets.     R.  161  (1)  and  (2). 

The  official  receiver  must  also  hand  to  the  liquidator  all  proofs  of  debts,  first 
making  a  list  and  taking  a  receipt.     R.  109. 

If  80  requested,  the  ofificial  receiver  must  give  the  liquidator  all  necessary  infor- 
mation as  to  the  aflPairs  and  estate  of  the  company.     R.  161  (3). 

The  ofificial  receiver  must  also  see  that  every  special  manager  and  liquidator  gives  Special 
in  proper  time,  and  duly  keeps  up  afterwards,  his  security,  and  must  report  any  manager, 
failvire  to  do  either  to  the  Court.     R.  68  of  1890. 


Effect  of  Non-appointment,  or  Vacancy  in  Office,  of  Outside  Liquidator. 

Besides  being  liquidator  where  no  liquidator  is  appointed  {supra),  the  ofificial 
receiver  becomes  liquidator,  by  virtue  of  his  office,  during  any  vacancy  in  the  office 
of  liquidator.     Sect.  4  (4)  of  1890. 

Where  the  official  receiver  is  liquidator,  he  is  styled  ' '  official  receiver  and 
liquidator."     R.  66  of  1890. 

When  acting  as  liquidator,  the  ofificial  receiver  has  certain  powers  and  privileges  Special 
not  otherwise  attaching  to  the  ofifice.  privileges 

(rt)  Whether  provisional  liquidator  or  otherwise,  he  may  apply  for  the  appoint- 
ment of  a  special  manager  (sect.  5  of  18&0),  who  must  account  to  the  official 
receiver.     R.  172. 
(J)  The  rules  as  to  a  liquidator's  giving  security  do  not  apply  to  the  ofificial 

receiver  when  acting  as  such.     R.  67  of  1890. 
(c)  The  provisions  of  the  rules  as  to  liquidators  accounting  do  not  apply  to  the 
ofificial  receiver  when  liquidator,  but  he  accounts  as  the  Board  of  Trade  from 
time  to  time  directs.     R.  168  (3). 
But  in  the   Rules  of  1890,    "unless  the   context  or   subject-matter  otherwise 
requires,  .   .  .   'liquidator'  includes  an  official  receiver  when  acting  as  liquidator." 
R.  2  of  1890. 

As  to  the  powers  and  duties  of  liquidators  generally,  see  infra,  Chap.  XXI. 


of  ofiBcial 


General  Meetings  of  Creditors  and  Contributories. 

Rr.  47 — 57  relate  to  these  meetings,  and  in  some  of  them  the  official  receiver  is 
mentioned.  But  it  would  seem  that  his  duties  or  powers,  as  pointed  out  by  the 
rules  in  which  he  is  mentioned,  only  exist  (a)  with  reference  to  first  meetings,  the 
Rules  of  1890  being  supplementary  in  this  respect  to  the  rules  in  Sched.  I.  of  the 
Act  of  1890  ;  and  (b)  in  cases  where  no  liquidator  has  been  appointed,  or  there  is  a 
vacancy  in  the  office  of  liquidator.     He  seems,  for  instance,  to  have  no  power  to 
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summon  a  general  meeting  (beyond  the  first),  unless  he  is  also  acting  as  liquidator, 
or  is  directed  by  the  Court  to  do  so  ;  but  compare  Rr.  51,  52. 
As  to  resolutions  at  these  meetings,  see  R.  25  of  April,  1892. 

Information  from  Liquidator. 

The  official  receiver,  after  a  liquidator's  appointment,  is  entitled  to  receive  from 

the  latter  information,  access  to  books  and  documents,  and  aid  generally  to  enable 

the  official  receiver  to  perform  his  duties  (sect.  4  (3)  of  1890),  especially  those  in 

relation  to  private  and  public  examinations,  and  taking  proceedings  for  misfeasance. 

Examinations  under  Sect.  115  0/1862. 
The  official  receiver  may,  it  would  appear,  apply  for  persons  to  be  privately 
examined  under  sect.  115  of  1862  (see  Form  42  of  1890)  ;  and  in  such  a  case  the 
provisions  mentioned  below  as  to  appointing  a  shorthand  writer  apply.     See  R.  16 
of  1890.     And  see  Practice  Directions  in  Appendix. 

Public  Examinations. 

The  official  receiver  may  also  make  a  further  report  or  reports  embodying  the 
particulars  mentioned  in  sect.  8  (2)  with  a  view  to  a  public  examination  of  pro- 
moters and  others,  and  these  reports  must  be  considered  and  explained  in  the  same 
manner  as  the  preliminary  report.  Rr.  70,  71.  See  Ex  parte  Barnes,  (1896)  A.  C. 
146. 

If  an  order  for  public  examination  is  made,  the  official  receiver  must  apply  to  the 
Court  to  fix  the  time  (R.  73),  give  notice  to  the  persons  to  be  examined  (R.  74),  and 
(by  advertisement)  to  the  creditors  and  contributories,  and  to  the  Board  of  Trade  to 
be  gazetted.     R.  75. 

The  official  receiver  must,  in  case  before  the  examination  a  person  ordered  to  be 
publicly  examined  absconds,  or  there  is  reason  to  believe  he  will  abscond,  or  in  case 
of  failure  to  attend,  without  due  cause  at  the  examination,  apply  for  a  warrant  of 
arrest.  R.  76.  The  official  receiver  must  also,  where  necessary,  nominate,  and 
apply  for  the  appointment  of,  a  shorthand  writer.     R.  16. 

As  to  costs  of  the  shorthand  notes  being  an  expense  of  realizing,  see  R.  31. 

In  important  matters  the  official  receiver  must  apply  to  the  Board  of  Trade  for 
authority  to  employ  a  solicitor  and  counsel  to  conduct  the  examination,  and  see  that 
they  are  properly  instructed,  or  otherwise  himself  take  part  in  the  examination. 
Sect.  8  (4)  of  1890.     As  to  refusal  to  answer,  see  R.  17. 

As  to  Board  of  Trade  officers,  and  clerks  of  the  official  receiver  taking  part  in 
examinations,  see  R.  166,  supra  ;  and  see  Chap.  XLIV. 

TaMny  Proceedings  for  ^Misfeasance. 
The  official  receiver  may  also,  whether  the  winding-up  is  voluntary,  under  super- 
vision, or  compulsory,  and  whenever  it  commenced,  take  proceedings  against 
promoters,  directors,  &c.,  for  misfeasance.  Sect.  10  of  1890.  His  application  may 
be  supported  by  a  report  (based  on  affidavit  or  other  evidence)  to  the  Court.  R.  78 
of  1890.  As  to  the  application,  and  serving  notices  and  copy  reports  and  affidavits, 
sec  R.  79  of  1890,  and  as  to  using  notes  of  pubKc  examinations,  see  R.  27  of  Ap. 
1892  ;  and  sec  Chap.  XLV. 

Petitioning  for  Compulsory  Winding-tip  Order. 
The  official  receiver  may  also  petition  for  the  compulsoiy  winding-up  of  a  com- 
pany being  wound  up  voluntarily  or  under  suix'rvision.     Sect.  14  of  1890.     And  see 
Chap.  III. 
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Application  to  Ptoiiah  Persons J'or  Contempt. 

The  official  receiver  may  apply  to  the  Court  to  punish  persons  for  contempt  in 

improperly  obtaining  inspection  of  the  statement  of  affairs  (sect.  7  (6)),  or  of  the 
liquidator's  statement  to  the  Registrar  of  Joint  Stock  Companies.  Sect.  15  (1)  of 
1890. 

Removal,  Sfc,  of  Liquidator. 

On  a  liquidator  resigning,  or  being  relieved  or  removed,  he  must,  if  there  is  no 
new  liquidator,  deliver  his  books,  papers,  and  accounts  to  the  official  receiver. 
R.  1-12  of  1890. 

Fees  and  Expenses. 

As  to  the  priority  of  the  official  receiver's  fees  and  expenses,  and  the  order  of 
payment  of  costs  generally,  see  R.  31  of  1890,  and  Chap.  XLVIIT. 


Costs  and  Taxation. 

Where  an  application  for  costs  is  not  made  at  the  time  of  any  particular  pro- 
ceeding, on  any  future  application  as  to  the  costs  incident  thereto,  the  official  re- 
ceiver must  be  served  and  may  appear.     R.  26  of  1890. 

As  to  no  personal  liability  for  costs  of  appeal  from  rejection  of  proof,  see  R.  121 
of  1890. 

Before  taxation  of  the  costs  or  charges  of  any  person  employed  by  the  official 
receiver,  the  official  receiver  must  produce  to  the  taxing  officer  the  certificate,  and 
(in  case  of  solicitor's  costs)  the  copy  of  the  resolution  or  authority  respectively  men- 
tioned in  R.  29  of  1890. 

As  to  notice  to  official  receiver  and  repayment  to  him  on  the  review  of  a  taxation 
by  the  registrar  of  a  Court  other  than  the  High  Coiu-t,  see  R.  30  of  1890. 

The  official  receiver  must  see  that  notice  of  the  appointment  to  tax  all  bills  and 
charges  is  given  to  him,  and  that  the  bills  or  charges,  if  incurred  prior  to  the 
appointment  of  a  liquidator,  are  duly  lodged  with  him,  and  in  the  latter  case  he 
must,  on  receiving  notice  of  taxation,  lodge  the  bills  with  the  taxing  officer. 
Rr.  22—24  of  1890. 

The  official  receiver  is  entitled  to  a  copy  of  the  bill  to  be  taxed  on  payment  of  a 
fee,  and  he  must  point  out  taxable  items  to  the  liquidator,  and  may  attend  or  be 
represented  at  the  taxation.     And  see  Chap.  XLVIII. 

Appeals  from  Official  Receiver. 

An  appeal  lies  from  the  official  receiver  to  the  Court — 

(«)  With  regard  to  the  costs  and  expenses  of  persons  making  and  verifying  the 

statement  of  affaii-s.     Sect.  7  (4)  of  1890. 
(5)  From  his  admission  or  rejection  of  a  proof  for  voting  purposes  at  the  first 

meeting  of  creditors.     Sched.  I.  r.  11  to  Act  of  1890. 
[c]  From  any  act  or  decision  of  his  when  acting  as  liquidator  (sect.  24  of  1890), 
and  in  particular  any  act  or  decision  of  his  in  relation  to  the  examination, 
admission,  and  rejection  of  proofs  before  the  appointment  of  a  liquidator, 
is  subject  to  the  like  appeal.     R.  115  of  1890. 
The  time  for  appealing  is  the  same  when  the  appeal  is  from  his   decision  as 
liquidator  in  respect  of  a  proof.     R.  Ill . 
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In  High  Court : 

In  "retained"  cases  must  be  brouglit  by  notice  of  motion,  pursuant  to  R.  S.  C. 

as  to  motions.     R.  4  of  1890. 
In  cases  before  Vaughan  Williams,  J.,  are  to  the  Court  by  motion  (Rr.  3  and  5 

of  Ap.  1892),  ^'hen  the  official  receiver  is  acting  as  such;  but  when   he  is 

acting  as  liquidator  the  appeal  is  by  summons.     R.  3  (2)  of  1892;  National 

WJiole  Meal  Co.,  (1892)  2  Ch.  457. 

Li  Courts  other  than  Sigh  Court  : 
By  application  in  open  Court.     R.  5  of  1890.     And  see  further,  Chap.  XLIX. 


Forms. 

A  number  of  the  forms  in  use  in  a  liquidation  are  applicable  whether  the  official 
receiver  or  someone  else  is  the  liquidator  of  the  company,  though  many  of  the 
forms  used  by  official  receivers  are  only  applicable  when  they  are  acting  as  such 
and  not  as  liquidators.  Besides  the  forms  set  out  in  this  work,  other  forms  are 
used  by  the  official  receivers.  These  are  of  a  departmental  character,  but  many  of 
them  might  be  adopted  with  great  advantage  by  outside  liquidators. 


loa 


CHAPTER  XVI. 


STATEMENT  OF  AFFAIRS  AND  PRELIMINARY  REPORT. 


Statement  of  Affairs. 

Sect.  7  of  1890. — (1)  Where  the  Court  has  made  an  order  for  -winding-up  a  com-  Submission 
pany,  there  shall  be  made  out  and  submitted  to  the  official  receiver  a  statement  as  ''°  official 
to  the  affairs  of  the  company  in  the  prescribed  form,  verified  by  affidavit,  and 
showing  the  particulars  of  the  assets,  debts,  and  liabilities  of  the  company,  the 
names,  residences,  and  occupations  of  the  creditors  of  the  company,  the  securities 
held  by  them  respectively,  the  dates  when  the  securities  were  respectively  given, 
and  such  further  or  other  information  as  may  be  prescribed  or  as  the  official  receiver 
may  require. 

(2)  The  statement  shall  be  submitted  and  verified  by  one  or  more  of  the  persons  jy  -^hom 
who  are  at  the  time  of  the  winding-up  order  the  directors,  and  by  the  person  who  is 

at  that  time  the  secretary  or  other  chief  officer  of  the  company,  or  by  such  of  the 
persons  being  or  having  been  dii'ectors  or  officers  of  the  company  or  having  taken 
part  in  the  formation  of  the  company  at  any  time  within  one  year  before  the  order 
for  winding-up  the  company,  as  the  official  receiver,  subject  to  the  dii'ection  of  th9 
Court,  may  require  to  submit,  and  verify  the  same. 

(3)  The  statement  shall  be  submitted  within  foiu'teen  days  from  the  date  of  the  "^yhen  made 
order,  or  within  such  extended  time  as  the  official  receiver  or  the  Court  may  for 

special  reasons  appoint. 

(4)  Any  person  making  or  concurring  in  making  the  statement  and  affidavit  Expenses, 
required  by  this  section  shall  be  allowed,  and  shall  be  paid  by  the  official  receiver, 

out  of  the  assets  of  the  company,  such  costs  and  expenses  inciirred  in  and  about  the 
preparation  and  making  of  such  statement  and  affidavit  as  the  official  receiver  may 
consider  reasonable,  subject  to  an  appeal  to  the  Court.  [See  R.  31  of  1890,  and 
Chap.  XLVIII.] 

(5)  If  any  person,  without  reasonable  excuse,  makes  default  in  complying  with  Default 
the  requirements  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding  ten  poimds 

for  every  day  during  which  the  default  continues.     [See  note  to  Form  148.] 

(6)  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of  the   Inspection  of 
company  shall  be  entitled  by  himself  or  by  his  agent  at  aU  reasonable  times,  on  statement, 
payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance  of 

this  section,  and  to  a  copy  thereof  or  extract  therefrom.  But  any  person  untruth- 
fully so  stating  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a  contempt 
of  court  and  shall  be  punishable  accordingly  on  the  application  of  the  liquidator  or 
of  the  official  receiver. 
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Holding  of 
first  meetinE's. 


Instructiona 
and  filinar. 


Attendance 
on  official 
receiver. 


Extending 
time. 


Subsequent 
attendances. 


Expenses. 


E.  1  of  April,  1895.— Rule  45  of  the  Companies  (Winding-up)  Rules,  1890  (pro- 
viding that  the  first  meetings  of  creditors  and  contributories  shall  not  be  held  until 
the  company's  statement  of  affairs  has  been  submitted),  is  hereby  annulled. 

E.  58  of  1890. — (1)  Every  person  who  under  sect.  7  of  the  Companies  (Winding- 
up)  Act,  1890,  has  been  required  by  the  official  receiver  to  submit  and  verify  a 
statement  as  to  the  affairs  of  the  company,  shall  be  furnished  by  the  official  receiver 
with  forms  and  instructions  for  the  preparation  of  the  statement.  The  official 
receiver  shall  place  upon  the  file  of  proceedings  in  the  winding-up  the  verified 
statement  of  affairs.  The  forms  and  instructions  are  supplied  at  the  office  of  the 
official  receiver  on  personal  application  being  made. 

(2)  The  official  receiver  may  from  time  to  time  hold  personal  interviews  with 
such  person  or  persons,  for  the  purpose  of  investigating  the  company's  affairs  ;  and 
it  shall  be  the  duty  of  every  such  person  to  attend  on  the  official  receiver  at  such 
time  and  place  as  the  official  receiver  may  appoint,  and  give  the  official  receiver  all 
information  that  he  may  require. 

R.  59  of  1890. — Where  any  person  requires  any  extension  of  time  for  submitting 
the  statement  of  affairs,  he  shall  apply  to  the  official  receiver,  who  may,  if  he  thinks 
fit,  give  a  written  certificate  extending  the  time,  which  certificate  shall  be  filed 
with  the  proceedings  in  the  winding-up,  and  shall  render  an  application  to  the 
Court  unnecessary. 

It  is  the  practice  for  the  official  receiver  to  extend  the  period  from  time  to  time  if 
an  extension  is  reasonably  required.     See  Form  147. 

R.  60  of  1890. — After  the  statement  of  affairs  of  a  company  has  been  submitted 
to  the  official  receiver  it  shall  be  the  duty  of  each  person  who  has  made  it,  if  and 
when  required,  to  attend  on  the  official  receiver  and  answer  all  such  questions  as 
may  be  put  to  him,  and  give  all  such  further  information  as  may  be  required  of 
him  by  the  official  receiver  in  relation  to  the  statement  of  affairs. 

R.  61  of  1890. — Any  default  in  complying  with  the  requirements  of  sect.  7  of  the 
Companies  (Winding-up)  Act,  1890,  may  be  rejiorted  by  the  official  receiver  to  the 
Court.     [See  notes  to  Form  148,  infra.'] 

R.  62  of  1890. — A  person  who  is  required  to  make  or  concur  in  making  any 
statement  of  affairs  of  a  company  shall  before  incurring  any  costs  or  expenses  in 
and  about  the  preparation  and  making  of  the  statement  apply  to  the  official  receiver 
for  his  sanction,  and  submit  a  statement  of  the  estimated  costs  and  expenses  which 
it  is  intended  to  incur ;  and  no  person  shall  be  allowed  out  of  the  assets  of  the  com- 
pany any  costs  or  expenses  which  have  not  before  being  incurred  been  sanctioned 
by  the  official  receiver. 

As  to  the  priority  of  the  costs  and  expenses  of  persons  making  or  concurring  in 
the  statement  of  affairs,  see  Chap.  XL VIII.,  p.  565. 


Form  146. 

Notice  to 
submit  statc- 
mt'nt  of 
affairH  and 
attend  official 
receiver. 


{Title.) 


To 


Take  notice,  that  a  winding-up  order  in  the  matter  of  the  above- 
named  coy  was  made  on  the day  of ,  and  I  have,  in  pursuance 

of  the  provisions  of  the  Cos  (Winding-up)  Act  and  Kules,  1890,  printed 
at  the  foot  hereof,  to  require  you  to  submit  to  me,  within  fourteen 
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days  of  the  date  of  the  sd  windiug-up  order,  a  statement  of  affairs, 
in  duplicate,  of  the  sd  coy. 

The  Cos  (Winding-up)  Act  and  Eulos,  1890. 

\_Here  are  inserted  sect.  7,  sub-sects.  1 — 5,  of  the  Act  of  1S90  ;  R.  58 
©/"ISBO,  omittiiig  the  tvords  '■'■  under  sect.  7  of  the  Cos  {Windimj-up)  Act, 
1890;"  It.  59,  omittiiiy  the  xvords  from  '^  tvhich  certificate"  to  the  end; 
R.  60;  R.  61,  omitting  the  tvords  '''■of  the  Cos  (Winding-up)  Act,  1890;" 
and  R.  62.] 

Forms  and  instructions  for  the  preparation  of  the  sd  statement  of 
affairs  can  be  obtained  of  me,  ujion  applicon. 

Dated  this day  of ,  189—. 

,  off  recr  and  prov  liqr, 

33,  Carey  Street,  Lincoln's  Inn,  London,  W.C. 


[Address  and  Date.) 

Sir,  Re ,  Ltd.  Form  146a. 

I  am  desired  by  the  off  recr  to  send  herewith  a  notice  requiring  you  Request  to 
to  submit  a  statement  of  affairs  of  this  coy.     Forms  for  this  purpose  concur. 

have  ah'eady  been  supplied  to ,  with  whom  I  am  to  suggest  that 

you  should  at  once  confer  with  a  view  to  having  the  statement  com- 
pleted and  lodged  within  the  statutory  period.  In  the  event  of  your 
being  unable  to  concur  in  the  statement  proposed  to  be  submitted  by 

,  forms  for  enabling  you  to  file  a  separate  statement  can  be  had  on 

your  applying  at  this  department. — I  am,  Sir,  your  obedient  servant. 


(Title.)  Porm  147. 

I, ,  [assistant]  off  recr  under  the  Cos  (Winding-up)  Act,  1890,  Certificate 

do    hby  certify  that  I  have  extended  the   time    for  submitting  the  extending 

statement  of  affairs  of  the  coy  required  of  from  the day  ^^^^  "f  ^  ^  ^' 

of ,  189—,  to  the day  of ,  189—.  affairs. 

Dated  this day  of ,  189—. 

,  off  recr. 

See  sub-sect.  (3)  of  sect.  7  of  the  Act  of  1890. 


Upon  the  applicon  of  X.,  the  off  recr  and  liqr  of  the  above-named    Form  148. 
coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  person,  5^i^7to 


and  no  one  appearing  for  the  several  persons  named  in  the  schedule  submit  or 
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concur  m 
statement  of 
affairs. 


hereto,  resply  respts  to  the  sd  summons,  although  duly  served  with  the 
sd  summons  as  by  af£t  appears ;  and  upon  reading  the  order  to  wind 
up,  dated,  &c.,  and  the  report  of  the  off  recr,  dated,  &c.,  and  filed 
the,  &c.,  It  is  ordered  that  the  persons  named  in  the  schedule  hereto, 
formerly  directors  or  oflB.cers  of  the  coy,  do  within  four  days  after  ser- 
vice of  this  order  upon  them  resply,  submit  and  verify,  or  concur  in 
[making  and  verifying]  a  statement  as  to  the  affairs  of  the  sd  coy, 
pursuant  to  the  provisions  of  sect.  7  of  the  Cos  (Winding-up)  Act,  1890, 
and  to  the  Cos  Winding-up  Rules.  And  it  is  ordered  that  the  sd  several 
persons  named  in  the  schedule  hereto  do  pay  to  the  sd  X.,  the  off  recr 

and  liqr,  the  sum  of /.,  his  out-of-pocket  expenses  with  reference 

to  this  applicon.  Concentrated  Produce  Co.,  0095  of  1893  ;  Eeg.,  19th 
July,  1893. 

And  see  Form  148a. 

Such  an  order  is  made,  under  sect.  7  (2)  of  1890,  where  there  is  a  doubt  as  to  who 
is  the  proper  person  to  make  the  statement,  and  under  sect.  7  (5)  and  E.  61  of  1890 
in  case  of  default  in  complying  with  sect.  7.  But  the  application  must  he  made  in 
each  case  by  summons  (not  ex  parte,  but  served  on  the  persons  required  to  make  the 
statement).  The  application  must  now  be  made  to  the  judge  personally,  and  the 
order  will  not  be  made  unless  he  is  satisfied  that  the  person  required  to  make  the 
statement  had  proper  materials  for  so  doing.     Colnmbian  Gold  Mines,  W.  N.  (1894)  92. 

Sect.  7  (5)  of  1890  has  been  found  insufficient,  whereas  if  an  order  is  obtained  as 
above  the  defaulter  is  liable  to  committal. 


Form.  148a.       Upon  the  two  several  applicons  of  B.,  the  off  recr,  It  is  ordered  that 

;      I         TT  L.  of ,  do,  pursuant  to  Eule  58  of  the  Cos  Winding-up  Exiles, 

Another,  with  -,  ,  -,       m  .  -i     ,-  t       i  i         ^     ^■, 

directions  as      1890,  attend  on  the  sd  off  recr  at  such  time  and  place  as  he  shall 

to  attendance,  appoint  from  time  to  time  by  notice  in  writing  addressed  to  the  sd  L., 

and  served  upon  the  sd  L.,  by  being  sent  by  registered  letter  addressed 

to  the  sd  L.  at afsd,  or  other  the  last-known  address  for  the  time 

being  of  the  sd  L.  And  it  is  also  ordered  that  L.  do  within,  &c.  [_as  hi 
Form  148],  submit  and  verify  or  concur  in  and  verify  a  statement  of 
the  affairs  of  the  above-named  coy,  pursuant  to,  &c.  [os  in  Form  148], 
and  that  the  sd  L.  do  pay  to  the  sd  B.  the  sum  of /.  for  his  ascer- 
tained expenses  of  this  applicon.  \_Adjourn  summons  as  to  other  respts, 
irith  liberty  to  restore.~\  North-West  African  Mineral  Concessions,  00259 
of  1895.     Vaughan  AVilliams,  J.,  18th  Dec.  1895. 
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II. — As  regards  Contrihutories. 


Capital  issued    and  allotted, 
viz. : — 

Founders   Shares  of  £ 

per  share   

Amount  called  up  at  £ 

per  share,  as  per  list 
"L." 

Ordinary   Shares   of  £ 

per  share    

Amount  called  up  at  £ 

per  share,  as  per  list 
"M." 

Preference  Shares  of  £ 

per  share    

Amount  called  up  at  £ 

per  share,  as  per  list 
"N." 

(Add  particulars  of  any- 
other  capital)    

£ 

Less  unpaid  calls  estimated 
to  be  irrecoverable  . . . ,  £ 


Add  deficiency  to  meet  liabilities  as 
above 


Estimated  surplus  as 
above  (if  any)  sub- 
ject to  costs  of 
liquidation 


Total  deficiency  as 
explained  in  State- 
ment "  0."    


I, ,  of ,  make  oath  and  say  that  the  above  statement  and 

the  several  lists  hereunto  annexed  marked are,  to  the  "best  of  my 

knowledge   and  helief,  a  full,  true,   and  complete  statement  of  the 

affairs  of  the  above-named  coy  on  the  day  of ,  189 — ,  the 

date  of  the  winding-up  order. 


Sworn  at 


this 


day  of ,  189—. 

Before  me  — 


Signature 
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Form  150. 

Affidavit  of 
concurrence 
in  statement 
of  afEairs. 


{Title.) 

I,  A.  B.,  of,  &c.  lor  We,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.]  do  hereby 
make  oath  and  say  as  follows  : — 

That  I  [or  "We"]  have  perused  the  statement  of  affairs  lodged  herein 
Ly ,  and  that  to  the  best  of  my  [or  "our"]  information,  know- 
ledge and  belief,  such  statement  contains  a  full  and  accurate  account 
of  the  company's  affairs  [except  paragraph  3,  or  as  the  case  may  be~\. 

'  '  I  (Signature  of  deponent.') 

this  day  of  ''"'^ 

Before  me  — 


— ,  189—.  ) 

a  Commissioner  for  Oaths. 


The  statement  of  affairs  is  verified  by  the  person  or  persons  actually  making  it 
swearing  the  short  affidavit  at  tlie  foot  thereof,  whicli  forms  part  of  Form  149,  supra. 

Summary  of  Statement  of  Affairs. 
Tlie  official  receiver  must  also  prepare  "  a  summary  of  the  company's  statement 
of  affairs,  including  the  causes  of  its  failure,  and  any  observations  thereon  which 
the  official  receiver  may  think  fit  to  make,"  for  transmission  to  the  creditors  and 
contributories — if  possible  before  the  fii'st  meetings.  See  Sched.  I.,  R.  3,  to  Act  of 
1890,  and  infra,  Chap.  XVII. 


Form  151. 

Summary  of 
statement  of 
affairs. 


The  following  is  a  recent  example  of  a  summary  of  the  statement  of  affairs  sent 
by  the  official  receiver  to  the  creditors  and  contributories  ;  but,  except  as  to  the  two 
forms  of  account,  such  statements  differ  widely  according  to  the  circumstances. 

{Full  title  and  reference  to  record.) 

SUMMAEY  OF  THE  STATEMENT  OF  AfFAIRS  SUBMITTED  BY  THE  SECRETARY 

AJSTD  Directors. 
On  the day  of ,  189 — ,  the  date  of  the  "Winding-up  Order. 


(I-) 

As  regards  Creditors. 

Gross 
Liabilities. 

Liabilities. 

Expected 
to  rank. 

Assets. 

Estimated 
to  produce. 

£   a.   d. 

Unsecured  creditors  (94) 

Other  liabilities  (2) 

(See  observations.) 
Loans  on  deben- 
ture   bonds   (8) 
deducted  contra  £ 

£   «.    d. 

£    s.    d. 

Other  property 

(See  Observations.) 
Book  debts,  viz. : — 
Good    

Doubtful    £ 

Bad 

Preferential  credi- 
tors (8)  for  rates, 
taxes,  wages,  &c., 
deducted  contra  £ 

£ 

Estimated  to  produce 

Bills  of  exchange  on  hand   

Estimated  total  assets ... 

Deduct  loans  on  debenture  bonds 
secured  on  tlie  assets   of   the 
company  as  per  contra 

Estimated  net  assets 

Deduct  preferential  creditors  as 
per  contra 

Estimated  amount  available   to 
meet  unsecured  creditors,  sub- 

Estiiiiati'd  ilcticiency  of  assets  to 
meet  liabilities  of  the  company, 
subject  to  co.sts  of  liquidation... 

£ 

£ 

£ 

Thoro  is  no  unpaid  cai)ital  liable  to  bo  called  up  to  meet  the  above  deficiency. 
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(II.)  As  regards  Contrihiitorics. 


Capital  issued   and    al- 
lotted, viz.: — 

Ordinary     Shares 

of 1,  per  Share,  of 

which were  issued 

as  fully  paid    to   the 

Vendors 

(12  Shareholders.) 

(£10,000  Shares  cancelled. 

See  Observations.) 

Add  deficiency  to  meet 
liabilities  as  above    . . 


£    ». 


Obseevations. 

The  \dndiiig-up  order  was  made  on  the  peton  of  Mr.  X.,  presented 
on  the ,  &c. 

Mr.  X.  was  the  principal  vendor  to  the  coy,  and  subsequently, 
either  as  "governing"  or  "managing"  director,  has  had  the 
principal  control  of  the  coy's  affairs  throughout.  He  is  now  both 
a  creditor  and  a  shareholder. 

The  statement  of  affairs,  which  should  have  been  lodged,  under  a 

certificate  extending  the  statutory  period,  not  later  than  the  , 

1 8 — ,  was  not  filed  until  the ,  1 8 — ;  an  applicon  by  the  off  recr 

-,  18—.     The 


to  the  Ct  to  enforce  its  submission  was  made  on  the 

statement  is  submitted  by  Mr.  A.,  the  secretary  of  the  coy,  Mr.  X. 

above-mentd,  and  Mr.  W.,  another  director. 

The  coy  was  registered  on  the,  <S:c.,  and  was  formed  for  the  purpose 

of  acquiring  and  carrying  on  the  business  of  a  manufacturer, 

which  had  been,  very  shortly  before,  established  by  Mr.  X.  in ,  in 

conjunction  with  one  P. 

The  business  was  taken   over  as  from,  &c.,  and  has   since   been 
carried  on  at (the  registered  offices),  and  at . 

The  promoters  of  the  coy  were  Mr.  X.  and  Mr.  D.     The  coy  under- 
took to  pay  the  expenses  of  promotion. 

The  ppty  acquired  by  the  coy  consisted  of  a  lease  of  the  premises, 

buildings,  plant,  machinery,  stock,  &c.,  which  were  valued  at  1., 

and  certain  patents  which  were  valued  at  1.     Mr.  X.  has  been 

asked  to  furnish  a  statement  showing  what  had  actually  been  expended 
upon  the  ppties  up  to  that  time,  but  has  not  yet  done  so. 

The  purchase  price  was  fixed  at  the  amount  of  the  valuations,  viz., 

/.,  and  was  satisfied  as  to /.  in  debentures,  and  as  to  1. 

in  fully  paid  shares. 
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The  wliole  of  the  debentures  and  shares  issued  in  satisfaction  of  the 
purchase-money  were  handed  to  Mr.  X.,  with  the  exception  of  500 

fully  pd  shares,  representing  L,  which  were  given  to  Mr.  D.,  in 

satisfaction  of  his  interest. 

Subsequently,  in  ,  189 — ,  the  patents,  which  were  included  at 

the  sum  of 1.,  having  been  ascertained  to  be  of  no  value,  Mr.  X. 

and  Mr.  P.  each  returned  to  the  coy 1,  in  shares  which  had  been 

allotted  to  them ;  but  the  necessary  entries  to  give  effect  to  this  sur- 
render have  not  yet  been  made  in  the  register  of  members,  and  the 

1,  shares  in  question  are  also  included  in  the  present  statement'  of 

affairs. 

Particulars  will  be  found  in  the  following  schedule  as  to  the  persons 
who  have  constituted  the  directorate  of  the  coy,  with  some  particulars 
as  to  their  shareholding,  &:c.  [hei-e  follotvs  a  table]. 

Mr.  W.  has  also  acted  as  solor  for  the  coy  and  for  Mr.  X. 

The  qualification  for  directorship  is  the  holding  of  shares  of  the 
nominal  value  of 1. 

It  will  be  observed  that  Mr.  W.  does  not  hold  the  necessary  quali- 
fying shares,  although  Mr.  X.  states  that  he  transferred  certain  shares 
to  him  some  time  ago.     No  transfer  has  been  registered. 

The  first  secretary  of  the  coy  was  Mr.  F.  On  his  retirement  Mr.  A. 
was  appointed  secretary,  and  continued  to  hold  that  office  until  the 
date  of  the  winding-up  order. 

The  nominal  capital  of  the  coy  is 1.,  divided  into ordinary 

shares  of 1,  each.     The  first  allotment  appears  to  have  taken  place 

on  the ,  when  seven  shares  ( 1.),  were  issued  to  the  signatories 

to  the  memorandum  and  articles  of  association.     On  the , 

shares  ( 1.)  were  issued  as  fully-pd  to  the  vendors,  fifty  shares 

( 1.)  for  cash  to  a  director,   and  one  share  ( 1.)  for  cash  to 

another  person.     On  the  ,    189 — ,  twenty  shares  ( 1.)  were 

issued  to  another  subscriber  for  cash,  and  no  further  issues  have  been 
made.     The  total  issue  thus  amounts  to 1. 

No  shares  have  been  in  the  ordinary  sense  issued  to  the  public,  nor 
do  the  public  appear  to  have  been  actually  invited  to  subscribe  for 
shares. 

In  addition  to  the /.  debentures  issued  to  the  vendor /.  had 

been  issued  to  the  public,  full  cash  consideration  being  received  in 

most  cases  ;  1,  appears  to  have  been  pd  as  commission  on  obtaining 

certain  subscriptions. 

The  debentures  were  offered  to  the  public  by  means  of  a  prospectus, 
and  appear  to  cover  all  tlie  assets  of  the  coy. 

The   /.  held   by  Mr.  X.  have   been   charged  by  him   to   his 

bankers  for  about /.,  and  to  another  person  for  about 1. ;  the 

unissued  debentures  of  the  coy  amounting  to  1,  have  also  been 

placed  in  the  hands  of  Mr.  X.'s  bankers  for  protection  against  issue  to 
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other  persons.     Tlio  bank  recently  commenced  a  debenture  action  for 

tlie  protection  of  their  interests,  with  the  result  that  on  the ,  189 — , 

Mr.  M.,  of  ,  was  appointed  recr  and  manager  on  behalf  of  the 

debenture  holders,  and  immediately  took  possession  of  the  assets, 
which  are  being  duly  administered  by  him.  The  off  recr  is  being 
represented  in  the  debentiu-e  action,  and  active  steps  are  now  being 
taken  with  a  view  to  effecting  a  sale  of  the  ppty.  It  is  impossible  at 
the  present  time  to  state  what  is  likely  to  be  the  ultimate  result,  but 
hopes  are  entertained  by  the  officers  of  the  coy  that  a  sufficient  sum 
will  be  realized  to  leave  a  surplus  available  for  division  amongst  the 
unsecured  creditors. 

The  available  working  capital  possessed  by  the  coy  at  the  date  of 

commencing  business  appears  to  have  been  about 1.,  a  sum  which 

was  obviously  insufficient. 

The  insolvency  of  the  coy  is  attributed  generally  to  the  want  of 
capital,  and  to  pressure  by  trade  creditors ;  but  the  off  recr  is  inclined 
to  think  that  there  has  also  been  some  laxity  in  the  management  of 
the  business.  Some  of  the  items  of  expenditure  {e.g.,  "  salaries  and 
wages")  appear  to  be  exceptionally  heavy  for  the  extent  of  the  coy's 
business. 

The  deficiency  is  explained  in  an  account  of  which  the  following  is 
a  summary : — 

Gross  profit  arising  from  carrying  on  business  from 
date  of  formation  of  company  to  date  of  Wind- 
ing-up Order  (estimated  to  balance)    £ 

Cash  received  for  damag-e  by  fire  from  various  com- 
panies   ■RT-th  wbom  insiu-ances   were    effected, 

November,  1894)     

Deficiency  as  per  statement  of  affau-s .... 

Total  amoxmt  to  be  accounted  for   £ 

Expenses  of  carrying  on  business  from  date  of 
formation  to  date  of  Winding-up  Order,  viz. : — 

Salaries  and  wages,  including  dii'ectors'  remunera- 
tion     , 

Rent,  rates,  and  taxes   

Interest  on  loans 

Miscellaneous  expenses,  including  commissions, 
valuation  charges,  carriage,  advertising,  legal 
expenses,  stationery,  travelling,  insurance,  &c.. 

£ 

Bad  debts 

Difference  between  the  value  of  assets,  as  appear- 
ing in  the  books  and  as  now  estimated  for  realiza- 
tion:— 

Buildings,  Plant,  Tools,  Utensils,  &c £ 

Patents , 

As  above £ 
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The  books  of  account  (apart  from  one  or  two  imperfections  in  detail) 
appear  to  be  of  tbe  usual  and  proper  character,  and  the  recr  and 
manager  for  debenture  holders  has  given  the  off  recr  all  reasonable 
facilities  for  their  inspection,  but  as  some  of  the  books  have  been  in 

more  or  less  constant  requisition  at  the  works  in it  may  bo  stated 

that  the  oil  recr's  examination  of  them  has  up  to  the  present  time  been 
somewhat  limtd. 

There  are creditors, shareholders,  and debtors. 

The  unsecured  indebtedness  includes  1,  owing  to  Mr.  W.,  and 

1,  to  Mr.  X.  for  money  advanced.     The  indebtedness  to  Mr.  X. 

represents  the  sums  borrowed  by  him  from  his  bankers  on  the  security 
of  his  debentures  and  advanced  by  him  in  turn  to  the  coy. 

The  ''other  liabilities"  (not  expected  to  rank  for  dividend)  are  in 
respect  of  damages  for  breach  of  contract  in  two  instances. 

The    "other  property"   includes    the    buildings,    engines,   boiler, 

shafting,  machinery,  tools,  &c.,  at  the  works  in ;  and  the  sum  of 

1,  is  stated  to  have  been  inserted  in  the  statement  of  affairs  as 

their  value  after  consultation  with  independent  persons  competent  to 

give  an  opinion.     1,  represents  the  estimated  value  of  the  ppty,  if 

sold  as  a  going  concern ;  if  sold  at  a  break-up  price,  it  is  estimated 

that  not  less  than /.  would  be  realized.     The  difference  between 

the  present  estimated  values  and  those  fixed  when  the  business  was 
acquired  by  the  coy  will  be  noted. 

The Railway  Coy  have  in  contemplation  an  extension  of  their 

line,  which  may  materially  affect  the  ppty  of  the  coy.  A  bill  has  been 
drawn,  and  will,  in  all  probability,  in  due  course,  come  before  Parlia- 
ment; but  meantime  steps  are  being  taken  to  protect  the  coy's 
interests. 

The  patents  acquired  from  the  vendors  are  still  held  by  the  coy,  but 
as  previously  meutd  they  are  reputed  to  be  of  no  value. 

The  first  meetings  of  creditors  and  shareholders  were  held  at , 

on  ,   189 — ;  the  meeting  in  the  latter  case  being  adjourned  to 

,  189 — ;  in  the  result  the  off  recr  was  continued  in  office  as  liqr 

with  a  committee  of  inspection  consisting  of  the  following  persons  : — 
Messrs.  &c. — all  being  creditors  of  the  coy.  These  appointments  have 
since  been  confirmed  by  the  Ct. 

The  off  recr  is  of  opinion  that  there  are  no  facts  in  the  case  which 
wiU  make  it  necessary  for  him  to  apply  for  an  order  for  the  public 
examination  of  parties. 

G.  S.  B., 

(Date.)  Off  Recr  and  Liqr. 

[Note. — The  sale  of  the  coy's  effects  will  take  place  at ,  on 

tho ,  189 — .     Particulars  of  sale  will  bo  forwarded  in  due  course 

to  tho  principal  creditors,  and  to  any  other  persons  interested  who  will 
make  applicon  to  tho  off  recr.] 
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Preliminary  Report. 

{Full  Title  and  Reference  to  Record.)  Form  152. 

The   off    recr  in   pursuance   of    sub-sect.    1,    sect.    8,    of   tlie   Cos  i>nirmiuary~ 
Winding-up  Act,  1890,  reports  to  the  Ct  as  follows  : —  report. 

Capital. — The  capital  of  the  coy  is /.,  divided  into  8  p.c. 

preference  shares,  and ordinary  shares,  all  of  \l.  each. 

Subscribed  Capital. — The  subscribed  capital  amounts  to 1.,  being 

ordinary  shares  of  \l.  per  share  held  by  twenty-seven  shareholders, 

and preference  shares  of  1/.  each  hold  by shareholders.     The 

whole  of  the  subscribed  capital  has  been  called  up. 

Paid-up  Capital. — The  capital  pd  up  and  considered  as  pd  up 
amounts  to 1. 

Assets. — The  total  assets  of  the  coy  amount,  according  to  the  valua- 
tion of  the  officials  of  the  coy  in  the  statement  of  affairs,  to 1.,  and 

consist  of  furniture,  plant,  machinery,  and  book  debts. 

Unsecured  Creditors. — The  amount  of  the  coy's  indebtedness,  accord- 
ing to  the  statement  of  affairs,  is /. 

Causes  of  Failure. — The  failure  and  insolvency  of  the  coy  are 
attributed  by  its  officials  to  the  following  causes: — want  of  working 
capital ;  the  falling  off  in  speculative  business  and  declining  receipts  ; 
the  markets  going  against  the  business,  and  the  absence  of  the 
managing  director,  Mr.  X.,  who  really  worked  the  business. 

No  ftrther  Inquiry. — The  off  recr  is  of  opinion  that  no  further 
inquiry  is  desii'able  into  matters  connected  with  the  promotion  and 
formation  of  the  coy,  and  conduct  of  its  business. 

\_This  clause  will  be  varied  lolien  it  is  probable  that  an  inqxdry  %oill 
he  necessary .'\ 

Dated  this day  of ,  189—.  S.,  Off  Recr. 

Sect.  8  (1)  of  1890. — Where  the  Court  has  made  an  order  for  winding-up  a 
company,  the  official  receiver  shall,  as  soon  as  practicable  after  receipt  of  the  state- 
ment of  the  company's  affairs,  submit  a  preliminary  report  to  the  Court : — 

(a)  As  to  the  amoimt  of  capital  issued,  subscribed,  and  paid  up,  and  the  estimated 

amount  of  assets  and  liabilities  ;  and 

(b)  If  the  company  has  failed,  as  to  the  causes  of  the  failure  ;  and 

(c)  Whether,    in  his  opinion,  further   inquiiy  is   desirable   as   to   any   matter 

relathig  to  the  promotion,  formation  or  failiu-e  of  the  company,  or  the 
conduct  of  the  business  thereof. 

For  the  rest  of  the  section,  as  to  pvxblic  examination,  see  Chap.  XLIV. 

An  order  for  public  examination  cannot  be  made  on  the  preliminary  report ;  it  is 
made  on  the  further  reiJort  under  sect.  8  (2).  Great  Kruger  Co.,  (1892)  3  Ch.  307 ; 
Bx  parte  Bar)ics,  (1896)  A.  C.  146. 

E.  69  of  1890.— A  report  made  by  the  official  receiver  pursuant  to  sect.  8  of  the 
Companies  (Winding-up)  Act,  1890,  shall  state  in  a  narrative  form  the  facts  and 
matters  which  the  official  receiver  desii'es  to  bring  to  the  notice  of  the  Coiu't,  and 
his  opinion  as  required  by  sect.  8  of  the  Companies  (Winding-up)  Act,  1890. 

It  is  not  the  practice  to  apply  for  a  day  for  consideration  of  the  preliminary 
report,  or  to  attend  the  consideration  of  any  report  under  Er.  70  and  71  of  1890, 
except  a  further  report  preliminary  to  a  public  examination,  as  to  which  see 
Chap.  XlilV. 
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It  is  no  longer  necessary  to  delay  tlie  holding  of  the  first  meetings  until  the 
statement  of  affairs  has  been  submitted  to  the  oflicial  receiver,  R.  45  of  1890 
{infra,  p.  176)  having  been  anniUled  by  E..  1  of  AprU  2,  1895. 

Sect.  6  of  1890. — (1.)  When  the  Court  has  made  an  order  for  winding  up  a  com- 
pany, the  official  receiver  shall  summon  separate  meetings  of  the  creditors  and 
contributories  of  the  company  for  the  purpose  of — 

(«)  Determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for 
appointing  a  hquidator  in  the  place  of  the  official  receiver ;  and 

[h]  Determining  whether  or  not  an  api^lication  is  to  be  made  to  the  Court  for  the 
appointment  of  a  committee  of  inspection  to  act  with  the  liquidator,  and 
who  are  to  be  the  members  of  such  committee  if  appointed. 

The  Court  may  make  any  appointment  and  order  required  to  give  efPect  to  any 
such  determination,  and  if  there  is  a  difference  between  the  determinations  of  the 
meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters  men- 
tioned in  the  foregoing  provisions,  the  Court  shall  decide  the  difference  and  make 
such  order  thereon  as  the  Court  may  think  fit. 

(2.)  The  provisions  of  the  first  schedule  to  this  Act  shall,  subject  to  such  modifi- 
cations as  may  be  made  therein  by  general  rules,  apply  to  any  meeting  summoned 
in  pursuance  of  this  section. 

(3.)  In  case  a  liciuidator  is  not  appointed  by  the  Court,  the  official  receiver  shall 
be  the  liquidator  of  the  company. 

"The  determination  of  the  two  meetings."  On  these  words  Chitty,  J.,  held  in 
Johannisbcrg  Gold,  ^-c.  Co.,  (1892)  1  Ch.  583,  that  having  regard  to  sub-sect.  2  of 
Rule  G3  of  1890,  the  Coiu't  had  a  discretion  to  exercise,  unless  at  any  rate  all  the 
creditors  and  all  the  contributories  at  each  meeting  were  unanimous.  But  see  now 
the  following  rule : — 

R.  2  of  April,  1895.— Sub-sect.  2  of  Rvde  63  of  the  Companies  (Winding-up) 
Rules,  1890,  is  hereby  annulled,  and  instead  thereof  the  following  rule,  which  may 
be  cited  as  Rule  63  (2ff),  shall  have  effect : — 

Upon  the  result  of  the  meetings  of  ci'cditors  and  contributories  being  reported  to 
the  Court,  the  Court  may,  if  the  meeting  of  creditors  and  the  meeting  of  contribu- 
tories have  each  passed  the  same  resolutions,  or  if  the  resolutions  passed  at  the  two 
meetings  are  identical  in  effect,  upon  the  application  of  the  official  receiver,  forth- 
with make  the  apiiointmcnts  necessary  for  giving  effect  to  such  resolutions.  In 
any  other  case  the  Coiu't  shall,  on  the  application  by  the  official  receiver,  fix  a  day 
for  considering  the  resolutions  and  detei'minations  of  the  meetings,  deciding  differ- 
ences (if  any),  and  nialdng  such  appointments  and  orders  as  shall  be  necessary. 

Sched.  I.  to  Act  of  1890  appears  to  apply  only  to  the  first  meetings  of  creditors 
and  contributories  (sec  sect.  2  (6),  supra),  and  is  as  foUows : — 

(1 .)  The  meetings  of  creditors  and  contributories  shall  bo  held  within  twenty-one 
days  after  the  date  of  the  winding-up  order,  or  within  such  further  time  as  the 
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Court  may  fippi'ovc,  unless  a  (special  manaf^er  has  hoen  appointed,  in  which  case 
such  meetings  shall  be  held  -within  ono  month  from  the  date  of  such  order,  or  within 
such  further  time  as  aforesaid. 

(2.)  The  official  receiver  of  the  company  shall  summon  the  meeting  by  giving  not  How  sura- 
less  than  seven  days'  notice  of  the  time  and  place  thereof  in  the  London  Gazette  and  inonea. 
in  a  local  paper.     Notice  of  such  meeting  shall  also  be  sent  by  post  to  every  person 
appearing  by  the  company's  books  to  be  a  creditor  of  the  company  and  to  every 
member  of  the  company. 

A  notice  is  also  very  commonly  inserted  in  the  advertisement  of  the  winding-up 
order,  thus : — 

Notice  is  also  hereby  given  that  the  first  meeting  of  creditors  will  be  held  at  Notice  in 
33,  Carey  Street,  Lincoln's  Inn,  London,  W.C,  on  the  21st  day  of  July,  1892,  at  ^^J,^.^"^""^ 
11  o'clock,  and  the  first  meeting  of  contributories  will  be  held  at  the  same  place  on 
the  same  day,  at  12  o'clock. 

(3.)  The  official  receiver  shall  also,  as  soon  as  practicable,  send  to  each  creditor  Summary  of 
mentioned  in  the  company's  statement  of  affairs,  and  to  each  person  appearing  from  statement  of 
the  company's  books,  or  otherwise,  to  be  a  contributory  of  the  company,  a  summary 
of  the  company's  statement  of  affairs,  including  the  causes  of  its  failure,  and  any 
observations  thereon  which  the  official  receiver  may  think  fit  to  make  ;  bat  the  pro- 
ceedings at  any  such  meeting  shall  not  be  invalidated  by  reason  of  any  summary 
or  notice  required  by  these  rules  not  having  been  sent  or  received  before  the 
meeting. 

(4.)  The  meeting  shall  be  held  at  such  place  as  is,  in  the  opinion  of  the  official  Where  meet- 
receiver,  most  convenient  for  the  majority  of  the  creditors  and  contributories.     [In       •■' 
London  the  place  selected  is  usually  the  office  of  the  official  receiver,   33,  Carey 
Street,  Lincoln's  Inn,  W.C.] 

(5.)  The  official  receiver,  or  some  person  nominated  by  him,  shall  be  the  chairman  Chairman, 
at  the  meetings.     See  Form  162,  infra. 

(6.)  A  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  he  has  duly  proved  Proof  of  debt. 
a  debt  to  be  due  to  him  from  the  company,  and  the  proof  has  been  duly  lodged 
before  the  time  appointed  for  the  meeting. 

As  to  the  mode  of  proving,  see  Chap.  XXXVII. 

(7.)  A  creditor  shall  not  vote  in  respect  of  any  unliquidated  or  contingent  debt, 
or  any  debt  the  value  of  which  is  not  ascertained. 

In  Ex  parte  Ruffle,  8  Ch.  1001,  Mellish,  L.  J.,  was  of  opinion  that  similar  words  Contingent 
in  the  Bankiaiptcy  Act,  1869,  were  to  be  construed  thus:  "a  contingent  debt"  debt, 
refers  to  a  case  where  there  is  a  doubt  if  there  will  be  any  debt  at  all ;  a  debt  "  the 
value  of  which  is  not  ascertained,"  means  a  debt  the  amount  of  which  cannot  bo 
estimated  until  the  happening  of  some  future  event ;  and  an  "unliquidated  debt  " 
means  not  only  aU  cases  of  damages  to  be  ascertained  by  a  jury,  but,  beyond  that, 
extends  to  any  debt  which  the  creditor  fairly  admits  that  he   cannot  state  the 

amount.     But  if  a  creditor  can  swear  that  a  sum  of 1,  at  least  is  due  to  him,  he 

may  be  allowed  to  vote  accordingly.  It  is  not  enough  for  the  creditor  to  swear 
that  he  "estimates"  the  amount  due  at  a  particular  figure.  He  must  swear  that 
at  least  some  certain  sum  is  due.     Per  Meilish,  L.  J.,  ubi  supra,  p.  1000. 

In  Re  Parrott,  63  L.  T.  777,  it  was  held  that  a  surety  who  had  not  paid,  or  been 
called  on  to  pay  anything,  could  not  vote,  and  no  doubt  a  current  policy-holder 
cannot  vote.     See  also  Canadian  Pacific,  S;c.  Co.,  40  W.  R.  40. 

(8.)  For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  surrenders  his  Secured 
security,  state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was  creditors, 
given,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  vote  only  isx 
respect  of  the  balance  (if  any)  due  to  him,  after  deducting  the  value  of  his  seciuity. 
If  he  votes  in  respect  of  his  whole  debt  he  shall  be  deemed  to  have  surrendered  his 
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gecurity,  unless  the  Court  on  application  is  satisfied  that  the  omission  to  value  the 
security  has  arisen  from  inadvertence. 

Where,  however,  a  creditor,  believing  his  security  to  be  a  collateral  one,  did  not 
value  it,  and  proved  for  the  full  amount  of  his  debt,  but  before  the  liquidator  was 
appointed  found  out  his  mistake,  it  was  held  that  this  was  an  "inadvertence,"  and 
that  the  Court  could  allow  the  amendment  on  terms  as  to  costs.  Henry  Lister  ^  Co., 
(1892)  2Ch.  417,  Form  447. 

(9.)  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a  current 
bill  of  exchange  or  promissory  note  held  by  him,  unless  he  is  willing  to  treat  the 
liability  to  him  thereon  of  every  person  who  is  liable  thereon  antecedently  to  the 
company,  and  against  whom  a  receiving  order  in  bankrtiptcy  has  not  been  made,  as 
a  security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for  the  purposes  of 
voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof. 

As  to  production  of  bUl  or  note,  see  R.  107  of  1890. 

(10.)  It  shall  be  competent  to  the  official  receiver,  or  to  the  liquidator,  within 
twenty-one  days  after  a  proof  estimating  the  value  of  a  security  as  aforesaid  had 
been  made  use  of  in  voting  at  any  meeting,  to  require  the  creditor  to  give  up  the 
security  for  the  benefit  of  the  creditors  generally  on  payment  of  the  value  so 
estimated,  with  an  addition  thereto  of  twenty  per  centum.  Provided,  that  where  a 
creditor  has  put  a  value  on  such  security,  he  may,  at  any  time  before  he  has  been 
required  to  give  up  such  security  as  aforesaid,  correct  such  valuation  by  a  new 
proof,  and  deduct  such  new  value  from  his  debt,  but  in  that  case  such  addition  of 
twenty  per  centum  shall  not  be  made  if  the  Uquidator  requires  the  security  to  be 
given  up. 

[See  Re  Ketvton  ;  Ex  parte  National  Provincial  Bank  of  England,  (1896)  2  Q.  B.  403.] 

(11.)  The  chairman  of  the  meeting  shall  have  power  to  admit  or  reject  a  proof 
for  the  purpose  of  voting,  but  liis  decision  shall  be  subject  to  appeal  to  the  Court. 
If  he  is  in  doubt  whether  the  proof  of  a  creditor  should  be  admitted  or  rejected,  he 
shall  mark  the  proof  as  objected  to,  and  shall  allow  the  creditor  to  vote,  subject  to 
the  vote  being  declared  invalid  in  the  event  of  the  objection  being  sustained. 

(12.)  A  creditor  or  a  contributory  may  vote  either  in  person  or  by  proxy. 

This  provision  is  quite  general,  but  it  would  seem  that  the  power  to  vote  by 
proxy  is  qualified  by  the  following  rules,  e.g.,  that  (16)  impliedly  prohibits  a 
creditor  from  giving  a  proxy  to  some  other  creditor  to  vote  generally  as  to  the 
appointment  of  the  liquidator.  Apparently  he  can  only  authorize  a  vote  for  or 
against  the  appointment  or  continuance  of  a  specified  person,  i.e.,  a  person  specified 
by  name  or  description.  This  is  a  great  hardship  on  a  voter  who  may  not  be  able 
to  attend  by  a  person  in  his  regular  employment,  and  may  be  imable  to  vote  in 
favour  of  a  specified  person  (other  than  the  official  liquidator)  from  not  knowing 
who  will  be  proposed  at  the  meeting  for  the  office.  No  doubt  imder  rule  (19)  the 
creditor  or  contributoiy  can  appoint  the  official  receiver  as  his  general  or  special 
proxy,  but  there  is  no  obligation  on  him  to  vote,  and  if  the  appointment  is  general 
it  can  scarcely  be  expected  that  the  official  receiver  will  attend  to  instructions 
requiring  him  to  vote  for  the  appointment  of  some  person  other  than  liimseK  to  be 
liquidator.  It  certainly  seems  very  unreasonable  that  a  voter  should  not  be  at 
liberty  to  authorize  his  proxy  to  attend  and  vote  in  favour  of  the  best  man  proposed 
at  the  meeting. 

(13.)  Every  instrument  of  jiroxy  shall  bo  in  the  prescribed  form,  and  shall  be 
issued  by  an  official  receiver,  or  by  the  liquidator  of  the  company,  and  every  written 
part  thereof  shall  bo  in  the  handwriting  of  the  person  giving  the  proxy  or  of  any 
manager  or  clerk  or  other  person  in  his  regular  employment,  or  of  a  commissioner 
to  administer  oaths  in  the  Supreme  Court  of  Judicature  in  England. 
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(14.)  General  and  Bpccial  forms  of  proxy  shall  bo  sent  to  the  creditors  and  con-   General  and 
tributories  with  the  notice  summoning  the  meeting,  and  neither  the  name  nor  special 
description  of  the  official  receiver  or  of  any  other  person  shall  bo  printed  or  inserted  P^^^^s. 
in  the  body  of  any  instrument  of  proxy  before  it  is  so  sent. 

(15.)  A  creditor  or  a  contributory  may  give  a  general  proxy  to  his  manager  or 
clerk,  or  any  other  person  in  his  regular  employment.  In  such  case  the  instrument 
of  proxy  shall  state  the  relation  in  which  the  person  to  act  thereunder  stands  to  the 
creditor  or  contributory. 

(16.)  A  creditor  or  a  contributory  may  give  a  special  proxy  to  any  person  to  vote 
at  any  specified  meeting,  or  adjournment  thereof — 

(<r)  for    or   against  the  appointment  or  continuance  in  office  of   any  specified 
person  as  liquidator  or  member  of  the  committee  of  inspection,  and 

(b)  on  all  questions  relating  to  any  matter  other  than  those  above  referred  to 
and  arising  at  any  specified  meeting  or  adjournment  thereof. 

(17.)  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official  receiver 
before  the  meeting  at  wliich  it  is  to  be  used. 

(18.)  Where  it  appears  to  the  satisfaction  of  the  Com-t  that  any  solicitation  has  Solicitation, 
been  used  by  or  on  behalf  of  a  liquidator  in  obtaining  proxies  or  in  procuring  the 
appointment  of  liquidator,  except  by  the  direction  of  a  meeting  of  creditors  or  con- 
tributories,  the  Coui-t  shall  have  power,  if  it  think  fit,  to  order  that  no  remunera- 
tion shall  be  allowed  to  the  person  by  whom  or  on  whose  behalf  such  solicitation 
may  have  been  exercised,  notwithstanding  any  resolution  of  the  committee  of 
inspection  or  of  the  creditors  or  contributories  to  the  contrary. 

(19.)  A  creditor  or  a  contributory  may  appoint  the  official  receiver  to  act  in 
manner  prescribed  as  his  general  or  special  jDroxy. 

(20.)  The  chairman  of  the  meeting  may,  with  the  consent  of  the  meeting,  adjourn  Adjournment, 
the  meeting  from  time  to  time  and  from  place  to  place. 

[As  to  the  formalities  in  respect  of  a  resolution  to  adjourn,  in  bankruptcy,  see  £x 
parte  Ord,  6  Ch.  881.] 

(21.)  A  meeting  shall  not  be  competent  to  act  for  any  purpose  except  the  election  Quorum, 
of  a  chaii'man,  the  proving  of  debts,  and  the  adjournment  of  the  meeting,  imless 
there  are  present  or  represented  thereat  at  least  three  creditors  or  contributories,  or 
all  the  creditors  or  contributories  if  their  number  does  not  exceed  thi'ce. 

(22.)  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quomm 
of  creditors  or  contributories  is  not  present  or  represented,  the  meeting  shall  be 
adjourned  to  the  same  day  in  the  following  week  at  the  same  time  and  place,  or  to 
such  other  day  as  the  chauTnan  may  appoint,  not  being  less  than  seven  or  more 
than  twenty-one  days. 

(23.)  The  chairman  of  the  meeting  shall  cause  minutes  of  the  proceedings  at  the  Minutes, 
meeting  to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for  that  piu-pose,  and  the 
minutes  shall  be  signed  by  him  or  by  the  chairman  of  the  next  ensuing  meeting. 

(24.)  No  person  acting  either  iinder  a  general  or  a  special  proxy  shall  vote  in  Interested 
favour  of  any  resolution  which  would  directly  or  indii-ectly  place  himself,  his  proxies, 
partner  or  employer,  in  a  position  to  receive  any  remuneration  out  of  the  estate  of 
the  company  otherwise  than  as  a  creditor  rateably  with  the  other  creditors  of  the 
company:  Provided  that  where  any  person  holds  special  proxies  to  vote  for  an 
application  to  the  Court  in  favour  of  the  appointment  of  himself  as  liquidator  he 
may  use  the  said  proxies  and  vote  accordingly. 

Rr.  43—46  of  1890  are  as  follows  :— 

43.  The  official  receiver  shaU  give  to  each  of  the  directors  and  other  officers  Notice  to 
of  the  company  who  in  his  opinion  ought  to  attend  the  first  meetings  of  creditors  officers, 
and  contributories  seven  days'  notice  of  the  time  and  place  appointed  for  each  meet- 
ing.    The  notice  may  be  either  delivered  personally  or  sent  by  prepaid  post  letter, 
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as  may  be  convenient.     It  shall  be  the  duty  of  every  director  or  officer  who  receives 
notice  of  such  meeting  to  attend  if  so  required  by  the  official  receiver. 

44.  The  official  receiver  shall  fix  the  days  for  the  first  meetings  of  creditors  and 
contributories,  and  shall  forthvs^ith  give  notice  thereof  to  the  Board  of  Trade,  who 
shall  gazette  the  same. 

45.  Where  practicable,  and  unless  the  Court  specially  directs  to  the  contrary,  the  first 
meetings  of  ^-editors  and  contributories  shall  not  be  held  until  after  the  statement  of 
affairs  prescribed  by  section  7  of  the  Companies  (Winding-up)  Act,  1890,  has  been  sub- 
mitted to  the  official  receiver.  If  an  extension  of  time  for  summoning  the  meetings  or 
either  of  them  is  required,  an  application  for  extension  of  time  may  be  made  by  the 
offcial  receiver  ex  parte  on  a  report  without  any  affidavit.  [Annulled  by  E.  1  of 
April  2,  1895.] 

46.  Notice  of  the  first  meeting  of  contributories  shall  be  sent  to  every  person  who 
appears  from  the  company's  books  or  otherwise  to  be  a  contributory  of  the  company. 

R.  60  of  1890. — A  certificate  by  the  official  receiver  or  other  officer  of  the  Court, 
or  by  the  clei'k  of  any  such  person,  or  an  affidavit  by  the  liquidator,  or  his  solicitor, 
or  the  clerk  of  either  of  such  persons,  that  the  notice  of  any  meeting  has  been  duly 
posted,  shall  be  sufficient  evidence  of  such  notice  having  been  duly  sent  to  the  person 
to  whom  the  same  was  addressed. 

K.  54  of  1890. — The  official  receiver,  or,  as  the  case  may  be,  the  liquidator,  shall 
send  in  the  High  Court  to  the  chief  clerk  of  the  judge  to  whom  the  winding-up  of 
the  company  is  assigned,  and  in  any  other  Coiu't  to  the  registrar,  a  copy,  certified 
by  him,  of  every  resolution  of  a  meeting  of  creditors  or  contributories. 

[The  copy  resolutions  must  now  be  sent  to  the  registrar.  (R.  35  of  April,  1892.) 
But  in  practice  the  resolutions  are  stated  in  the  official  receiver's  report,  and  no 
separate  copy  of  them  is  filed.] 


When  resolu- 
tions passed. 


Absence 
of  notice. 


Where  ad- 

jnunjmcnt 
held. 

Quorum. 


Deputy  offi- 
cial receiver. 


Resolutions  of  Creditors  and  Contributories. 

R.  25  of  Ap.  1892. — At  a  meeting  of  creditors  or  contributories  held  in  the 
winding-up  of  a  company  luider  the  Companies  (Winding-up)  Act,  1890,  a  resolu- 
tion shall  be  deemed  to  be  passed  when  at  a  meeting  of  creditors  a  majority  in 
number  and  value  of  the  creditors  present,  personally  or  by  proxy,  and  voting  on 
the  resolution,  have  voted  in  favour  of  the  resolution,  and  at  a  meeting  of  the  con- 
tributories when  a  majority  in  number  and  value  of  the  contributories  present,  per- 
sonally or  by  proxy,  and  voting  on  the  resolution,  have  voted  in  favour  of  the 
resolution,  the  value  of  the  contributories  being  determined  according  to  the 
number  of  votes  conferred  on  each  contributory  by  the  regidations  of  the  company. 

R.  55  of  1890. — Where  a  meeting  of  creditors  or  contributories  is  summoned  by 
notice,  the  proceedings  and  resolutions  at  the  meeting  shall,  unless  the  Court  other- 
wise orders,  be  valid,  notwithstanding  that  some  creditors  or  contributories  may 
not  have  received  the  notice  sent  to  them. 

R.  56  of  1890. — Whore  a  meeting  of  creditors  is  adjourned,  the  adjourned  meeting 
shall  be  held  at  tho  same  place  as  the  original  place  of  meeting,  unless  in  the  resolu- 
tion for  adjournment  another  place  is  specified,  or  unless  the  Court  otherwise  orders. 

R.  57  of  1890. — In  calculating  a  quorum  at  a  creditors'  meeting,  those  persons 
only  who  are  entitled  to  vote  shall  be  reckoned. 

R.  124  of  1890. — Where  an  official  receiver  who  holds  any  proxies  cannot  attend 
the  meeting  fur  which  they  arc  given,  ho  may,  in  writing,  depute  some  person 
under  his  official  control  to  use  the  proxies  on  his  behaK,  and  in  such  manner  as  he 
may  direct. 

[And  see  Sched.  I.  (5)  as  to  tho  official  receiver  nominating  a  substitute  to  act  as 
chairman.] 
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S.  9  (1)  of  1890. — A  committee  of  inspcctiou  aiipoitited  in  pursuance  of  tliis  Act  (^uinmittee  of 
shall  consist  of  persons  being  creditors  or  contributories  of  tlie  company,  or  persons        " 
holding  general  powers  of  attorney  from  such  persons,  in  such  proportions  as  may 
be  agreed  on  by  the  meetings  of  creditors  and  contributories,  or  as,  in  case  of 
difference,  may  be  determined  by  the  Court. 

In  view  of  this,  it  may  be  expedient  at  the  first  meeting  to  specify  the  proportion, 
e.g.,  appoint  A.  and  B.  to  act  jointly  with  three  other  persons  to  be  appointed  by 
the  meeting  of  creditors  as  a  committee  of  inspection. 

This  must  follow  part  2  of  the  form  which  was  substituted  for  Form  86  (annexed     xOrm  IOj. 

to  the  Rules  of  1890)  by  the  Board  of  Trade  Order  of  the  13th  February,  1891,   N^^tj^jeto 

which  will  be  found,  supra,  p.   28.      The  form  must  be  signed  by  the  "official   Board  of 

receiver,"  and  must  be  addressed  to  "The  Inspector- General  in  Companies  Liquida-   Trade  of 

tion.  Board  of  Trade,  4,  Whitehall  Yard,  London,  S.W."    The  foi-m  maybe  obtained  time  of  first 

meetmgs. 
by  official  receivers  from  the  Board  of  Trade.  Form  86  of 

1890. 

{Title.)  Form  154. 

(Under  the  order  for  winding  up  the  above-named  coy,  dated  the  j^o^j^g  ^^ 

day  of ,  189 — .)  creditors  of 

Notice  is  hereby  given  that  the  first  meeting  of  creditors  in  the  above  -p^^^tt  of  ^' 

matter  will  be  held  at ,  on  the day  of ,  189 — ,  at 1890. 

o'clock  in  the noon. 

To  entitle  you  to  vote  thereat  your  proof  must  be  lodged  with  me 

not  later  than o'clock  on  the day  of ,  189 — . 

Forms  of  proof  and  of  general  and  special  proxies  are  enclosed  here- 
with.    Proxies  to  be  used  at  the  meeting  must  be  lodged  with  me  not 

later  than o'clock  on  the day  of ,  189 — . 

Official  Receiver. 
\_Address.~\ 
(The   statement   of  the   coy's   affairs    \Jiere  insert   "has  not  been 
lodged,"  or  "has  been  lodged,  and  summary  is  enclosed"].) 

Note. — At  the  first  meetings  of  the  creditors  and  contributories  they  may, 
amongst  other  things  :  — 

1 .  By  resolution  determine  whether  or  not  an  application  is  to  be  made  to  the 

Court  to  appoint  a  liquidator  in  place  of  the  official  receiver. 

2.  By  resolution  determine  whether  or  not  an  application  shall  be  made  to  the 

Court  for  the  appointment  of  a  committee  of  inspection  to  act  with  the 
liquidator,  and  who  are  to  be  the  members  of  the  committee  if  appointed. 
NoTE.^If  a  liquidator  is  not  appointed  by  the  Court,  the  official  receiver  will  be 
the  liquidator. 

As  to  Proxies,  see  infra,  Forms  lo8,  159. 

Notice  of  such  meeting  shall  also  be  sent  by  post  to  every  person  appearing  by  the 
company's  books  to  be  a  creditor  of  the  company,  and  to  every  member  of  the  com- 
pany.    (Sched.  I.  to  Act  of  1890,  r.  2.) 


The  Cos  Acts,  1862  to  1890, 
In  the  matter  of  the  Cos  Acts,  1862  to  1890,  and  in  the  matter  of  the 


Form  154a. 


Notice  to  cre- 
ditors of  fresh 

S Co.,  Limtd.    Take  notice  that,  pursuant  to  an  order  of  Mr.  Justice  first  meeting. 

p.  X 
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,  dated  the ,  a  new  first  meeting  of  the  creditors  in  the  above 

matter  will  be  held  on the at o'clock,  at ,  for  the 

election  of  members  of  the  committee  of  inspection. 

G.  S.  B., 
Off  Eecr  and  Liqr. 


Form  154b. 

Order  to  hold 
fresh  first 
meeting-. 


As  to  calling  fresh  first  meetings,  see  Charles  Eeynolds  ^  Co.,  "W.  N.  (1895)   11, 
and  the  following  form  : — 

UlDon  the  applicon  of  S.,  the  senior  off  recr  and  prov  liqr  of  the 
above-named   coy,  by  summons   dated,   &c.,   and   upon   hearing   the 

applicant  in  person  and  the  solors  for and  others,  all  creditors, 

and  the  solors  for ,  and  upon  reading  the  order  to  wind  up  the  sd 

coy  dated,  &c.,  the  reports  of  the  assistant  off  recr  of  the  results  of  the 
meetings  of  creditors  and  contributories  of  the  sd  coy  made  to  the  Ct 
and  resply  dated,  &c.,  and  the  memdum  of  advertisement  in  the  Times 
newspaper  of,  &c.  It  is  ordered  that  the  applicant  do  summon  a  new 
meeting  of  the  above-named  coy  for  the  purpose  of  considering 
whether  any  person,  and  if  so  who,  should  be  submitted  to  the  Ct  for 
appointment  as  liqr  of  the  above-named  coy  in  place  of  the  off  recr. 
And  the  further  hearing  of  the  sd  summons  is  adjourned.  Dormant 
Park  Hotel  Syndicate  (00226  of  1895).     Hood,  Eeg.  31st  Dec.  1895. 


Form  155. 

Notice  to 
conti'ibutories 
of  first 
meeting. 
Form  23  of 
1890. 


{Title.) 
Notice  is  hby  given  that  the  first  meeting  of  the  contributories  in 

the  above  matter  will  be  held  on ,  the day  of ,  189 — , 

at o'clock  in  the noon. 

Forms  of  general  and  special  proxies  are  enclosed  herewith.     Proxies 

to  be  used  at  the  meeting  must  bo  lodged  with  me  not  later  than 

o'clock  on  the day  of ,  1 89 — . 

Dated  this day  of ,  189—. 

,  Off  Eecr. 


(The  coy's  statement  of  affairs  \_here  insert  "has  not  been  lodged," 
or  "has  been  lodged,  and  summary  is  enclosed"].) 

Note. —  \_S(n)w  cm  in  Fcrin  154.] 

As  to  the  summary  of  statement  of  affairs,  see  supra,  Chap.  XVI.,  p.  166  ;   and 
as  to  Proxies,  sec  Forms  158,  159,  itifra. 


Form  166. 

Notice  to 
directors  and 
oflicfrH  of 
coinjiftTiy  to 
attend  hint 


(Title.) 
Take  notice  that  the  first  meeting  of  creditors  [_or  contributories] 

will  bo  hold  on  tho day  of ,  189 — ,  at o'clock,  at  \^here 

insert  place  where  meeting  will  be  held'],  and  that  you  are  required  to 
attend  thereat,  and  give  such  information  as  tho  meeting  may  require, 
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pursuant  to  the  provisions  of  Eule  43  of  the  Cos  (Winding-up)  Eules,  meeting  of 

^  °     -^ '  creditors  or 

■^°"      •  contribu- 

Dated  this day  of ,  189 — .  tories 

To  [insert  name  of  person  required  to  attencT]. 


Off  Eecr. 


Form  24  of 
1890. 


\_Acldress.~\ 
{Title.)  Form  157. 


[7m  the  margin  is   a   note   stating   as  foUoivs : — "Note. — The  stamp  must  not  be  Proof  of  debt, 

defaced  by  the  creditor."     There  is  also  a  space  for  the  stamp,  in  which  space  are  General  form. 

the  following  u-ords : — "Where  the  debt  proved  for  exceeds  27.,  a  Is.  Companies  \'^y  Vqqo 

(Winding-up)  stamp  must  be  affixed  here,  or  a  postal  order  for  Is.  be  sent  to  as  varied  for 

the  official  receiver,  as  otherwise  the  proof  cannot  be  admitted.     Bankruptcy  or  use  by  the 

postage  stamps  cannot  be  accepted."]  London  pfR- 

cial  receiver. 

I, ,  of  ,  in  the  county  of  [^/^  in  full  name,  address, 

and  occupation  of  deponent^  make  oath  and  say  : — 

\If  proof  made  hy  creditor  strike  out  clauses  (b)  and  (c).     If  made  hi/ 

clerk   of  creditor   strike  out  (c).      If  by   clerk  or  agent  of  coy  strike 

out  (i).] 

{b)  That  I  am  in  the  employ  of  the  undermentd  creditor,  and  that 

I  am  duly  authorized  by to  make  this  afft,  and  that  it  is  within 

my  own  knowledge  that  the  debt  hnftr  deposed  to  was  incurred  and 
for  the  consideration  stated,  and  that  such  debt,  to  the  best  of  my 
knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 

(c)  That  I  am  duly  authorized,  under  the   seal  of  the  coy  hnftr 
named,  to  make  the  proof  of  debt  on  its  behalf. 

1.  That  the  above-named  coy  was,  at  the  date  of  the  order  for 

winding  up  the  same,  viz.,  the day  of ,  189 — ,  and  still  is,  justly 

and  truly  indebted  to  [insert  ' '  me  and  to  C  D.  and  E.  F.,  my  co-partners 
in  trade,"   if  any,   or,   if  by  clerk  or  agent,   insert  name,   address,  and 

description  of  principar\  [in  the  margin,  debt 1.,  contra 1.,  total 

1.~\  in  the  sum  of pounds,  shillings,  and pence  for 

[Note  this. — State  consideration  as — Goods  sold  and  delivered  hj  me] 
[and  my  sd  partner]  to  the  coy  between  the  dates  of  [or,  moneys 
advanced  by  me  in  respect  of  the  undermentd  bill  of  exchange,  or  as 
the  case  may  be~\,  as  shown  by  the  [strike  out  the  icords  not  ap2ilicable~\ 
[account  endorsed  hereon,  or  account  hereto  annexed  marked  "A."], 
for  which  sum  or  any  part  thereof  I  say  that  I  have  not  nor  hath 
["my  said  partners  or  any  of  them,"  or  "the  above-named  creditor," 
as  the  case  may  he\  or  any  person  by  ["my"  or  "our"  or  "their" 
or  "his,"  as  the  case  may  be']  order  to  my  knowledge  or  belief  for 
["my"  or  "our"  or  "their"  or  "his,"  as  the  case  may  be]  use,  had 
or  received  any  manner  of  satisfaction  or  security  whatsoever,  save 
and  except  the  following  [here  state  the  j}articulars  of  all  securities  held, 
and  where  the  securities  are  on  the  jipty  of  the  coy,  assess  the  value  of  the 

n2  ' 
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same,  and  if  any  hills  or  other  negotiable  securities  be  held,  specify  them 
in  the  Schedule. 

N.B. — Bills  or  other  negotiaMe  securities  must  be  produced  before  the 
proof  can  he  admitted.^ 


Date. 


Drawer. 


Acceptor. 


Amount. 


Due  Date. 


Admitted  to  vote  for 1.,  this 


day  of 


-,  189- 


Admitted  to  rank  for  dividend  for 
189—. 

Sworn  at   in  the   county  \ 

of  ,  this  day  of  

189—, 

Before  me , 


-I.,  this 


-  OffRecr. 
day  of  — 


Off  Recr  or  Liqr. 

Deponent's  signature, 
A.  B. 


The  proof  cannot  he  admitted  for  voting  at  the  first  meeting  unless  it  is 
properly  completed  and  lodged  ivith  the  off  recr  before  the  time  named  in 
the  notice  convening  such  meeting. 

(Back.) 
Note. — If  space  not  sufficient,   let  the  particulars   be  annexed,    hut 
where  the  particulars  are  on  a  separate  sheet  of  paper,  the  same  must  he 
marked  by  the  person  before  whom  the  afft  is  sworn,  thus: — 

"  In  the  matter  of . 

*'  This  is  the  account  marked  'A'  referred  to  in  the  annexed  afft  of 

,  sworn  before  me  this day  of ,  189 — . 

"{Signed)  CD., 

"  Commissioner  or  officer  administering  oath." 


Particulars  of  Account  referred   to  on  other  side. 
(Credit  should  bo  given  for  Contra  Accounts.) 


Date. 


CONSIDEKATION. 


Amount. 


Eemakks. 
The  Vouchers  (if  any)  by  which  the 
Account    can    be    substantiated 
should  be  set  out  here. 


Deponent's  signature,  A.  B. 
►Signature  of  commissioner  or  officer  administering  oath,  C.  D. 
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Tlie  following  instructions  (to  be  retained  by  the  creditor)  to  creditors,  as  to  lustnictions 
proofs,  are  issued  by  the  official  receiver  with  oacli  proof  : —  '^^  to  proofs. 

E.   96.  Every  creditor  shall  prove  his  debt. 

The  proof  must  be  in  the  form  annexed,  and  may  be  made  lii/  the  creditor  himself  or 
by  some  person  authorized  by  him. 

A  statement  of  accounts  shoTviiig  how  the  amount  of  the  proof  is  made  up  should 
be  attached. 

The  proof  must  set  out  whether  the  creditor  holds  security  for  any  part  of  his 
debt,  and  the  particulars  and  estimated  value  of  the  security,  if  any. 

An  affidavit  of  proof  of  debt  may  be  sworn  before  any  clerk  of  an  official  receiver 
duly  authorized  in  writing  by  the  Court  or  the  Board  of  Trade  in  that  behalf 
(Rule  of  3rd  Dec,  1892),  or  before  a  commissioner  to  administer  oaths,  or  before  such 
persons  as  are  mentioned  in  sect.  128  of  the  Companies  Act,  18G2  [set  out  beloiv). 

Every  proof  of  debt  must  bear  a  companies  [tvinding-up)  stamp  of  the  value  of 
one  shilling.     Bankruptcy  or  postage  stamps  cannot  be  accepted. 

E..  101.  A  creditor  shall  bear  the  cost  of  pi'oving  his  debt,  unless  the  Court  other- 
wise orders. 

E.  107.  Where  a  creditor  seeks  to  prove  in  respect  of  a  bill  of  exchange,  pro- 
missory note,  or  other  negotiable  instrument  or  security  on  which  the  company  is 
liable,  such  bill  of  exchange,  note,  instrument,  or  security  must,  subject  to  any 
special  order  of  the  Court  made  to  the  contrary,  be  produced  to  the  official  receiver, 
chairman  of  a  meeting,  or  liquidator,  as  the  case  may  be,  and  be  marked  by  him 
before  the  proof  can  be  admitted  either  for  voting  or  for  any  purpose. 

Sched.  I. — (6.)  A  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  he  has 
duly  proved  a  debt  to  be  due  to  him  from  the  company,  and  the  proof  has  been 
duly  lodged  before  the  time  appointed  for  the  meeting. 

E.  108.  A  proof  intended  to  be  used  at  the  first  meeting  of  cveditovs,  or  at  an  adjourn- 
ment thereof,  shall  be  lodged  with  the  official  receiver  not  later  than  the  time  mentioned 
for  that  purpose  in  the  notice  convening  the  meeting  or  adjourned  meeting. 

Sect.  128  of  the  Companies  Act,  1862. 

128.  Any  affidavit,  affirmation,  or  declaration  required  to  be  sworn  or  made  under  Swearing 
the  provisions  or  for  the  purposes  of  this  part  of  this  Act  may  be  lawfully  sworn  or  i^roofs. 
m^ade  in  Great  Britain  or  Ireland,  or  in  any  colony,  island,  plantation,  or  place 
under  the  dominion  of  Her  Majesty  in  foreign  parts,  before  any  Court,  judge,  or 
person  lawfully  authorized  to  take  and  receive  affidavits,  affirmations,  or  declara- 
tions, or  before  any  of  Her  Majesty's  consuls  or  vice-consuls  in  any  foreign  parts 
out  of  Her  Majesty's  domiuious,  and  all  Courts,  judges,  justices,  commissioners, 
and  persons  acting  judicially  shall  take  judicial  notice  of  the  seal  or  stamp  or 
signature  (as  the  case  may  be)  of  any  such  Court,  judge,  person,  consul,  or  vice- 
consul  attached,  appended,  or  subscribed  to  any  svich  affidavit,  affirmation,  or 
declaration,  or  to  any  other  document  to  be  used  for  the  piu^oses  of  this  part  of 
this  Act. 

{Title.)  Form  158. 


I,  \jf  a  firm  ivrite  "We"  instead  of^'I,'"  a?id  set  out  the  full  name  of  General 

the  firni\, ,  of ,  a  creditor  [or  "  a  contributory"],  liby  appoint  P^'^^y- 

\here  insert  either  {but  not  both)  "  Mr. ,  of ,"  "  a  clerk,  manager, 

&c.,  in  my  regular  employ,"  or  "the  off  recr  in  the  above  matter."  The 
standing  of  the  person  appointed  must  be  clearly  set  out~\,  to  be  ["my" 
or  "  our  "3  general  proxy  to  vote  at  the  meeting  of  creditors  [or  "  of  con- 
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tributories"]  to  be  lield  in  the  above  matter  on  the day  of , 

189 — ,  or  at  any  adjournment  thereof. 

Dated  this day  of ,  189—. 

Signed  \_if  a  Jirni,  sign  the  Jirtn^s  trading  title^  and  add  "by 
A.  B.,  a  partner  in  the  said  firm."  As  to  signature  hy 
uye)it,  see  footnotes  1  and  2], 

Signature  of  witness . 

Address . 

Notes. 
1 .  The  authorized  agent  of  a  corporation  may  fill  up  blanks,  and  sign  for  the 
corporation,  thus : — 

' '  For  the Company. 

" ,  J.  S.  (duly  authorized  under  the  seal  of  the  company)." 

'1.  A  proxy  may  be  filled  up  and  signed  by  any  person  having  a  general  authority 
in  writing  to  sign.     Such  person  shall  sign, 

,  J.  S.  (duly  authorized  by  a  general  authority  in  writing  to  sign  on 

behalf  of ,  name  of  creditor  \or  "of  contributory"]).     \The  official 

receiver  or  liquidator  may  require  the  authority  to  sign  to  be  produced  for 
his  inspection. "^ 

Certificate  to  he  signed  by  Person  other  than  Creditor  [or  Contributory^ 
filling  up  the  above  Proxy. 

1,  ,  of ,  being  a  \Jiere  state  lohether  clerk  or  manager  in  the 

regular  employment  of  the  creditor,  or  a  commissioner  to  administer 
oaths  in  the  Supreme  Ct\,  hby  certify  that  all  insertions  in  the  above 
proxy  are  in  my  own  handwriting,  and  have  been  made  by  me  at 

the  request  of  the  above-named ,  and  in  his  presence,  before  he 

attached  his  signature  \or  mark]  thereto. 

Dated  this day  of ,  189—. 

Signature,  A.  B. 

The  proxy  must  be  lodged  with  the  off  recr  not  later  than  the  time 
named  for'  that  purpose  in  the  notice  convening  the  meeting  at  which 
it  is  to  be  used. 

The  above  form  of  general  proxy  was  substituted  by  the  Board  of  Trade  Order 
of  8th  Jan.  1892  (W.  N.  (1892),  Appendix  of  Orders,  p.  2),  for  Form  73  of  1890. 


Stamps.  Having  regard  to  the  provisions  of  sect.   16  of  the  Finance  Act, 

1895  (58  Vict.  c.  16),  proxy  papers  in  relation  to  cos  wound  up  by  order 
of  the  Court  under  the  Act  of  1890,  are  exempt  from  stamp  duty, 

IiiHtnictions  l"^'*^   following   carefully  selected  and   an-angcd   extracts  from   the  Companies 

as  to  i>roxy        (Winding-up)  Act  and  Rules,  as  to  joroxies,  are  indorsed  on  each  form  of  general 
jiapcra.  proxy  sriit  to  creditors  and  contributories :  — 

Sched.  I.  of  1890. — 12.  A  creditor  or  a  contributory  may  vote  either  in  person  or 
by  proxy. 
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13.  Every  instrument  of  proxy  shall  be  in  the  prescribed  form  and  shall  be  issued 
by  an  official  receiver,  or  by  the  liquidator  of  the  company,  and  every  ivritten  part 
thereof  shall  be  in  the  handwriting  of  the  })crson  (jiving  the  proxy,  or  of  any  manager  or 
clerk  or  other  person  in  his  regular  employment,  or  of  a  commissioner  to  administer  oaths 
in  the  Supreme  Court  of  Judicature  in  England. 

14.  General  and  special  forms  of  proxy  shall  be  sent  to  the  creditors  and  contri- 
butories  with  the  notice  summoning  the  meeting,  and  neither  the  name  nor  descrip- 
tion of  the  official  receiver  or  of  any  other  person  shall  be  printed  or  inserted  in  the 
body  of  any  instrument  of  proxy  before  it  is  so  sent. 

H.  125. — The  proxy  of  a  creditor  blind  or  incapable  of  writing  may  be  accepted 
if  such  creditor  has  attached  his  signature  or  mark  thereto  in  the  presence  of  a 
witness,  who  shall  add  to  his  signature  his  description  and  residence ;  provided  that 
all  insertions  in  the  proxy  are  in  the  handwriting  of  the  witness,  and  such  witness 
shall  have  certified  at  the  foot  of  the  proxy  that  all  such  insertions  have  been  made 
by  him  at  the  request  of  the  creditor  and  in  his  presence  before  ho  attached  his 
signatixre  or  mark. 

Sched.  I, — lo.  Acreditor  or  contributory  may  give  a  general  proxy  to  his  manager 
or  clerk,  or  any  other  person  in  his  regular  employment.  In  such  case  the  instrument 
of  proxy  shall  state  the  relation  in  which  the  person  to  act  thereunder  stands  to 
the  creditor  or  contributory. 

19.  A  creditor  or  a  contributory  may  appoint  the  official  receiver  to  act  in 
manner  prescribed  as  his  general  or  special  proxy. 

R.  123. — (2.)  No  person  shall  be  aj)pointed  a  general  or  special  proxy  who  is  a 
minor. 

Sched.  I.  r.  17. — A  proxy  shall  not  be  iised  unless  it  is  deposited  with  the 
official  receiver  before  the  meeting  at  which  it  is  to  be  used. 

R,  30  of  Ap,  1892. — A  proxy  intended  to  be  used  at  the  first  meeting  of  creditors 
or  contributories,  or  any  adjournment  thereof,  shall  be  lodged  with  the  official 
receiver  not  later  than  the  time  mentioned  for  that  purpose  in  the  notice  convening 
the  meeting  or  any  adjom-ned  meeting,  which  time  shall  be  not  earlier  than  twelve 
o'clock  at  noon  of  the  day  but  one  before  nor  later  than  twelve  o'clock  at  noon  of  the  day 
before  the  day  appointed  for  such  meeting  utiless  the  Court  otherwise  directs. 

Sched.  I.  (24). — No  person  acting  either  under  a  general  or  a  special  proxy  shall 
vote  in  favour  of  any  resolution  which  would  dii'ectly  or  indirectly  place  himself,  his 
partner  or  employer,  in  a  position  to  receive  any  remuneration  out  of  the  estate  of 
the  company  otherwise  than  as  a  creditor  rateably  with  the  other  creditors  of  the 
company :  Provided  that  where  any  person  holds  special  proxies  to  vote  for  an 
application  to  the  Court  in  favour  of  the  appointment  of  himself  as  liquidator  he 
may  use  the  said  proxies  and  vote  accordingly. 


{Title.)  Form  159. 


I,  [j/a  firm,  ivrite  "We"  instead  of  "I,"  mid  set  out  the  full  name  Special  proxy. 

ofthefrm'], ,  of ,  a  creditor  [or  "a  contributor}^  "],  hby  appoint  ^'^r^  ''^  °^ 

Inhere  insert  either  {but  not  both)  "Mr. ,  of ,"  or  "  the  off  recr  in 

the  above  matter,"]  as   ["my"  or  "our"]  j^roxy  at  the  meeting  of 

creditors   [_or   "  contributories"]   to  be  held  on  the day  of , 

189 — ,  or  at  any  adjournment  thof,  to  vote  [_here  insert  the  icord  "for" 
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or  the  ivord  "against,"  as  the  case  may  require,  and  specify  the  parti- 
cular resolution^. 

Dated  this  day  of ,  189—. 

Signed  \_i/  a  firm,  sign  thefii-ni's  trading  title,  and 
add  "■  by  A.  B.,  partner  in  the  sd  firm."     As  to 
signature  by  agent,  see  footnotes  2  and  3.] 
Signature  of  witness  \_the  signature  of  the  creditor  (or  contributo?y) 
appointing  a  proxy  must  not  be  attested  as  tvitness  by   the  person 
nominated  as  proxy~\. 
Address . 

Notes. 

1 .  A  creditor  may  give  a  special  proxy  to  any  person  to  vote  at  any  specified 
meeting  or  adjournment  thereof  on  all  or  any  of  the  following  matters  :  — 

(rt)  For  or  against  the  appointment  or  continuance  in  office  of  any  specified  person 
as  liquidator  or  as  member  of  the  committee  of  inspection. 

(i)  On  all  qviestions  relating  to  any  matter,  other  than  those  above  referred  to, 
arising  at  a  specified  meeting-  or  adjournment  thereof. 

2.  The  authorized  agent  of  a  corporation  may  fill  up  blanks  and  sign  for  the 
corporation,  thus  : — - 

' '  For  the company, 

" ,  J.S.     (duly  authorized  under  the  seal  of  the  company)." 

3.  A^  proxy  given  by  a  creditor  [or  contributory'^  may  be  filled  tip  and  signed  by  any 
person  having  a  general  authority  in  writing  to  sign  for  such  creditor.  Such  person  shall 
sign : — 

,  J.S.     {duly  authorized  by  a  general  authority  in  writing 

to  sign  on  behalf  of 

{Name) .) 

\_The  ojicial  receiver  or  liquidator  may  require  the  authority  to  sign  to  be  produced 
for  his  i)ispection.'] 


Certificate  to  be  signed  by  Person  other  than  Creditor  [or  ^^ Contributory^^'] 
filling  up  the  above  Proxy. 

I,  ,  of ,  being  a  \here  state  whether  clerk  or  manager  in  the 

regular  employment  of  the  creditor  (or  contributory),  or  a  commissioner 
to  administer  oaths  in  the  Supreme  Ct~\,  hby  certify  that  all  insertions 
in  the  above  proxy  are  in  my  own  handwriting,  and  have  been  made 

by  me  at  the  request  of  the  above-named ,  and  in  his  presence 

before  he  attached  his  signature  [or  mark]  thereto. 

Dated  this day  of ,  1 89 — . 

(Signature)         A.  B. 

Tlio  proxy  must  bo  lodged  with  the  off  recr  not  later  than  the  time 
named  for  that  purpose  in  the  notice  convening  the  meeting  at  which 
it  is  to  bo  used. 

And  see  notes  to  Form  158. 

Hk;  following  extracts  from  the  Companies  (Winding-up)  Act,  and  Rules  as  to 
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Proxies,  are  indorsed  on  each  form  of  special  proxy  issued  to  creditors  and  contri- 
butories : — 

[Schcd.  I.  of  the  Act  of  1890.— Rr.  12—14;  r.  125  of  1890;  Sched.  I.,  r.  19; 
r.  123  (2)  of  1890,  as  indorsed  ou  general  proxy.     See  notes  to  Form  158.] 

Sched.  I.  of  the  Act  of  1890,  r.  16. — A  creditor  or  a  contributory  may  give  a 
special  proxy  to  any  person  to  vote  at  any  specified  meeting,  or  adjournment 
thereof: — 

(a)  For  or  against  the  appointment  or  continuance  in  office  of  any  specified 
person  as  liquidator  or  member  of  the  committee  of  inspection  ;  and 

{/>)  On  all  questions  relating  to  any  matter,  other  than  those  above  referred  to, 
and  arising  at  any  specified  meeting  or  adjournment  thereof. 

[Sched.  I.  r.  17  ;  r.  30  of  1892  ;  and  Sched.  I.  r.  24,  as  indorsed  on  general 
proxy.] 

{Title.)  Porm  160. 

Ux  parte  the  Off  Eecr. 


meetm£ 


The  off  recr  aud  prov  liqr  in  the  above  matter  hereby  applies  to  the  an^o'^rder'"^ 

Ct  for  an  extension  of  time  to  the clay  of ,  189 — ,  for  holding  extending 

the  first  meetings  of  creditors  and  contributories   on   the   following^    ^™® 
ground : — 

That  the  statement  of  affairs  was  submitted  to  me  on  the day 

of ,  189 — ,  the  time  for  submitting  the  same  having  been  extended 

by  me  to  that  date. 

Dated  the day  of ,  189—. 

Off  liecr  and  Prov  Liqr. 

Mr.  Eegistrar  Hood,  day  of ,  189 — . 

Let  the  time  for  holding  the  first  meetings  of  creditors  and  contri- 
butories in  the  above  matter  be  extended  to  the day  of , 

189—. 

H.  H.,  Registrar. 

The  above  form  was  used  under  Sched.  I.  r.  1,  of  the  Act  of  1890,  and  r.  45  now 
annulled  (p.  17C),  and  the  form  maybe  utihzed  for  applications  under  E.  1,  Sched.  I., 
supra,  p.  172. 

{Title.)  Form  161. 


I,  ,  a  clerk  in  the  office  of  the  off  recr,  hereby  certify  :  Certificate  of 

1.  That  I  did  on  the day  of ,  189 — ,  send  to  [each  creditor  notic^^  ° 

mentd  in  the  statement  of  affairs,  or  each  contributory  mentd  in  the  (general). 
register  of  members  of  the  coy,  or  as  the  case  may  5e],  a  notice  of  the  jggg 
time  and  the  place  of  the  first  meeting  [o;-  "a  general  meeting,"  or 
"  adjourned  general  meeting,"  or  as  the  case  may  ^e],  in  the  form  here- 
unto annexed  marked  "A." 

Paragraphs  2,  3,  and  4,  as  in  No.  27.     [See^os^,  Form  399.] 

(Signature) 

Dated . 

This  only  applies  when  the  meeting  is  summoned  by  the  oflficial  receiver. 
See  Rr.  50  and  55  of  1890,  supra. 
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Form  162. 

Authority  to 
deputy  to  act 
as  chaii'inau 
of  meetuigs 
and  use 
proxies. 
Form  25  of 
1890. 


Form  163. 

Memoraudum 
of  adjourn- 
ment of  first 
or  other 
meeting. 
Form  29  of 
1890, 


{Title.) 
-,  the  off  recr,  do  liereLy  nominate  Mr. 


of 


-,  to  be 


the  chairman  of  the  first  meeting  of  creditors  [or  contributories]  in 

the   above   matter,  appointed  to   be   held  at  ,  on  the  day 

of ,  189 — ,  and  I  depute  him  [Jiere  insert  "being  a  person  in  my 

employment  or  under  my  official  control,  or  being  an  officer  of  the 
Board  of  Trade"]  to  attend  such  meeting  and  use,  on  my  behalf,  any 
proxy  or  proxies  held  by  me  in  this  matter. 

Dated  this day  of ,  189 — . 

,  Off  Eecr. 

As  to  the  power  of  the  official  receiver  to  depute  someone  to  use  his  proxies,  see 
R.  124  of  1890,  supra,  and  to  act  as  chairman,  Sched.  I.,  R.  5,  supra. 


Before 


at 


on  the 


{Title.) 
■  day  of 


189— ,  at 


o'clock. 


Memoi'andum. — The  first  meeting  oi[i7isert  "creditors"  or  "con- 
tributories "  as  the  case  may  he']  in  the  above  matter  was  held  at  the 
time  and  place  above  mentd ;  but  it  appearing  that  [here  state  reason 

for  acljotirmnent]  the  meeting  was  adjourned  until  the  ■ day  of , 

189 — ,  at o'clock  in  the noon,  then  to  be  held  at  the  same 

place. 

,  Chairman. 
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Form  164. 

Notice  to 
creditor  and 
contributory 
of  adjourned 
first  meeting. 


{Title.) 
Take   notice,  that    the    first    meeting    of   ["creditors"    or   "con- 
tributories "]  in  the  above  matter,    held  on  the  day  of  , 

189 — ,  at ,  was  adjourned  to  the day  of ,  189 — ,  and  will 


accordingly  be  held  at 
noon. 


Dated  this 


day  of 


on  the  sd  day,  at 


189- 


o'clock  in  the 


G.  S.  Barnes,  Off  Eecr  and  Prov  Liqr, 

33,  Carey  Street,  Lincoln's  Inn,  London,  "W.C. 

For  notice  of  fresh  first  meeting,  see  Form  154a. 


Form  165. 

Memorandum 
of  jiroceodings 
at  adjourned 
first  meeting 
(no  fj>ioriir[i). 
Fonri  ;jO  of 
1890. 


Before 


at 


on  the 


{Title.) 
day  of 


189— ,  at 


■  o'clock. 


Memorandum. — Tlio  adjourned  mooting  of  [insert  "creditors"  or 
"contribut(jrios"  as  the  case  may  he']  in  the  above  matter  Avas  held  at 
tlio  time  and  place  above  mentd  ;  but  it  appearing  tliat  there  was  not  a 
rpioriiiu  of  [insert  "  croditor.s"  or  "contributories"  as  the  case  may  he] 
qualified  to  vote  present  or  represented,  no  resolution  was  passed,  and 
the  meeting  was  not  further  adjourned. 

,  Chairman. 
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Meetine:  lield  at 


this 


{Title.) 
—  day  of 


189- 


Consecutive 
Number. 


Names  of  creditors  {or  "contributories"]  present 
or  represented. 


Total  number  of  creditors  [o 
present  or  represented. 


'contributories"] 


Form  166. 

List  of 
creditors  or 

contributories 
Amount  of  proof  [in  case  of  assembled   to 

contributories      insert     two    r  i      .' 

columns  /leaded  "number    oe  usea  at 
of  shares,"    "number  of   every  meet - 
votes   accordingr    to    tlie   inrr. 
regulations  of   the  com-   ■p,'^'„  oi  „* 
pany'M.  x  onn  oi  oi 

^     ^    ^  1890. 


{Tiile.) 

We,  the  undersigned,  being  creditors  [or  "contributories"]  assembled 

at  the meeting  in  the  above  matter,  duly  held  at  this  

day  of  • ,  189 — ,  in  accordance  with  the  provisions  of  the  sd  Acts, 

do  hby  vote  against  the  resolution  now  jDroposed,  viz. : — That 
l^Here  state  resolution  proposed.'] 

Then  follow  in  the  case  of  creditors  three  columns  headed  respectively 
"number,"  "signatures  of  dissenting-  creditors,"  "amount  of  proof,"  and,  in  the 
case  of  contributories,  four  columns,  headed  respectively,  "number,"  "signatures 
of  dissenting  contributories,"  "  number  of  shares, "  "number  of  votes  according  to 
the  regulations  of  the  company." 

At  the  foot  of  the  list  is  the  signature  "A.  B.,  chairman." 


Form  167. 

Division  list 
of  creditors 
or  contribu- 
tories dis- 
senting. 


{Title.] 


Form  168. 


We,  the  undersigned,  being  creditors  [or  contributoriesl  assembled  ^^zr^"- — T~r 

°         '  °  >-  -J  Division  list 


at  the 
day  of 


meeting  in  the  above  matter,  duly  held  at 


this 


of  creditors  or 


,  189 — ,  in  accordance  with  the  provisions  of  the  said  Acts,  contributories 

•^  '    assenting. 


do  hereby  vote  in  favour  of  the  resolution  now  proposed,  viz. ; — That 

\_Here  state  proposed  resolution.'] 

Then  follow  three  columns  headed  respectively  "number,"  "signatures  of 
assenting  creditors,"  and  "  amount  of  proof , "  with  the  signature  of  the  chairman 
as  in  the  last  form,  or  in  the  case  of  contributories  four  columns  as  in  last 
form. 


In  the  matter,  &o.  Form  169, 

I,  A.  B.,  the  off  recr  of  the  Ct  \or  as  the  case  may  he\  chairman  of  a  r 

, .  ,-  -T  1  Keport  of 

meeting  of  the  creditors  \or  contributories]  of  the  above-named  coy,  result  of 

_     meeting  of 


summoned  by  advertisement  in  the 


of  the 


day  of 
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creditors 

contribu- 

tories. 

(General 

Form.) 

Form  32 

1890. 


of 


189 — ,   and   in    the    London   Gazette  of   the  day  of   ,   and 

by  notice  dated,  &c.,  and  held  on  the day  of ,  189 — ,  at , 

in  the  countj^  of  ,  do  hereby  report  to  the  Ct  the  result  of  such 

meetings  as  follows  : — 

The  sd  meeting  was  attended,  either  personally  or  by  proxy,  by • 


creditors,  whose  proofs  of  debt  against  the  sd  coy  were  admitted  for 

voting  purposes,  amounting  in  the  whole  to  the  value  of  /.  \or 

by contributories,  holding  in  the   whole  shares  in  the  sd 


coy,  and  entitled  resply  by  the  regulations  of  the  coy  to 


votes]. 


The  cjuestion  submitted  to  the  sd  meeting  was,  whether  the  creditors 
\or  contributories]  of  the  sd  coy  wished  that"'''  \_here  state  proposal  sub- 
mitted to  the  meeti7ig~\. 

The  sd  meeting  was  of  opinion  that  the  sd  proposal  should  \_or 
should  not]  be  adopted  [or  the  result  of  the  voting  upon  such  question 
was  as  follows  : — ] 

The  undermentioned  creditors  [or  contributories]  voted  in  favour  of 
the  sd  proposal  being  adopted  : — 


Name  of  Creditor 
[or  Contributory]. 


Address. 


Value  of  Debt 

[or  Number  of  Shares]. 


Number  of  Votes  conferred 
on  each  Conti  ibutory  by  the 
Regulations  of  the  Company. 


*  The  common  form  report  used  by  the  official  receiver  states  the  ' '  proposal 
submitted"  as  follows: — "  Whether  the  creditors,  &c.,  wished  that  an  application 
should  be  made  to  the  Court  for  appointing  a  liquidator  in  the  place  of  the  official  receiver 
and  committee  of  inspection  " 


The  undermentioned  creditors  [or  contributories]  voted  against  the 
sd  proposal  being  adopted : — 


Name  of  Creditor 
\_or  Contributory]. 


Addi-ess. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  conferred 
on  each  Contributory  by  the 
Regulations  of  the  Company. 


Dated  this 


day  of 


189—. 


(Signed) 


H.  T., 

Chairman. 
E.  63  (1)  of  1890. — Ah  Boon  as  poHsiblc  after  the  first  meetings  of  creditors  and 
contribiitdricH  have  bf^fii  lield,  tlio  official  receiver,  or  the  chairman  of  the  meeting, 
as  the  case  may  be,  shall  report  the  result  of  each  meeting  to  the  Court. 
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The  following  are  some  examples  of  decisions  reported  :  —  Form  170, 

"  The  sd  meeting"  was  of  opinion  that  an  applicon  sliould  ho  made  to  Other  reports 

,<-,  .,..11  C1PP  1  •  o    ^^  results  of 

the  Ct  to  appoint  a  hqr  in  the  place  of  the  off  recr  and  a  committoe  of  meetings, 
inspection,  and  it  was  unanimously  resolved  that  an  applicon  be  made 

to  the  Ct  to  appoint  Mr. ,  of ,  chartered  accountant,  as  liqr, 

and  A.,  B.,  and  C,  contributories,  as  a  committee  of  inspection,  to  act 
with  those,  if  any,  appointed  by  the  creditors." 

"  It  was  unanimously  resolved  that  no  applicon  be  made  to  the  Ct 
to  appoint  a  liqr  in  the  place  of  the  off  recr,  but  that  an  ajiplicon  be 
made  to  appoint  A.,  B.,  and  C,  contributories  of  the  above  co}',  as  a 
committee  of  inspection  to  act  with  those  nominated  by  the  creditors." 

*'And  it  was  unanimously  resolved  that  no  applicon  be  made  to 
appoint  a  liqr  or  a  committee  of  inspection." 

As  to  the  procedure  to  be  followed  after  the  report  is  filed,  see  Chap.  XVIII. 


Sometimes  the  official  receiver  makes  a   further  report  before  the  hearing ; 

{Title.)  j-orm  171. 


The  off  recr,  for  the  further  information  of  the  Ct,  in  considering  the  Further 
determinations  of  the  meetings  of  the  creditors  and  contributories,   ^^port. 
reports  the  following  facts  : — 

1.  At  the  meeting  of,  »S:c. 

2.  The  ed  A.  B.  was  one  of  the  promoters  of  the  coy,  and,  &c. 
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CHAPTEE  XYIII. 


APPOINTMENT  OF  LIQUIDATOR  AND  COMMITTEE  OF  INSPECTION. 


Power  to 
appoint  liqiii- 
dator  (Act  of 
1862). 


Provisional 
liquidator. 


Style  of  liqui- 
iator. 


First  meet- 
ings. 


As  to  provisional  liquidators,  see  supra,  Chap.  X. 

Sect.  92  of  1862. — For  the  purpose  of  conducting  the  proceedings  in  winding-up 
a  company,  and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or 
persons  to  be  called  an  [official]  liquidator  or  [official]  liquidators  ;  and  the  Cotirt 
having  jurisdiction  may  appoint  such  person  or  persons,  either  provisionally  or 
otherwise,  as  it  thinks  fit,  to  the  office  of  [official]  liquidator  or  [official]  liquidators ; 
in  all  cases,  if  more  persons  than  one  are  appointed  to  the  office  of  official  liquidator, 
the  Court  shall  declare  whether  any  act  hereby  required  or  authorized  to  be  done  by 
the  official  liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such  persons.  TJte 
Court  may  also  detennine  whether  any  and  xvhat  security  is  to  be  given  by  any  official 
liquidator  on  his  appointment ;  if  no  official  liquidator  is  appointed,  or  during  any 
vacancy  in  such  appointment,  all  the  property  of  the  company  shall  be  deemed  to 
be  in  the  custody  of  the  Court. 

The  words  in  italics  are  repealed  as  to  proceedings  commenced  after  the  31st 
December,  1890  (see  sects.  31,  33,  and  34  of  1890)  ;  and  the  above  section  is  further 
qualified  by  the  following  provisions. 

Moreover,  as  appears  above,  p.  96,  the  Court  now  has  no  power  to  appoint  a  pro- 
visional liquidator  after  the  making  of  a  winding-up  order ;  for  on  a  winding-up 
order  being  made  the  official  receiver  becomes  provisional  liquidator  by  virtue  of  his 
office.  And  the  section  is  also  modified  as  to  the  title  to  be  given  to  the  liquidator 
as  appears  below. 

Sect.  4  (3)  of  1890. — When  a  person  other  than  the  official  receiver  is  appointed 
licjuidator  of  a  company,  he  shall  be  styled  liquidator,  and  not  official  liquidator  of 
the  company,  and  the  provisions  of  the  Companies  Acts  relating  to  the  official 
liquidator  shall,  in  their  application  to  him,  be  construed  as  if  the  word  "  official  " 
were  omitted  therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator 
until  he  has  notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies, 
and  given  security  in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of 
Trade. 

Sect.  6  of  1890. — (1.)  When  the  Coiu-t  has  made  an  order  for  winding-up  a  com- 
l^anj'-  the  official  receiver  shall  summon  separate  meetings  of  the  creditors  and 
contributories  of  the  company  for  the  purpose  of — 

(«)  Determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for 

appointing  a  liquidator  in  the  place  of  the  official  receiver  ;  and 
(i)  Determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for  the 
appointment  of  a  committee  of  inspection  to  act  with  the  liquidator,  and 
who  arc  to  be  the  members  of  such  committee  if  appointed. 
The  Court  may  make  any  appointment  and  order  required  to  give  effect  to  any- 
such  dtttrmination,  and  if  there  is  a  difference  between  the  determinations  of  the 
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meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters  men- 
tioned in  the  foregoing  provisions,  the  Court  shall  decide  the  difference  and  make 
Buch  order  thereon  as  the  Court  may  think  fit. 

(2.)  The  provisions  of  the  first  schedule  to  this  Act  shall,  subject  to  such  modifi- 
cations as  may  be  made  therein  by  general  rules,  apply  to  any  meeting  summoned 
in  pursuance  of  this  section. 

(3.)  In  case  a  liquidator  is  not  appointed  by  the  Court,  the  official  receiver  shall 
be  the  liquidator  of  the  company. 

According  to  Johannisberg  Gold,  ^c.  Co.,  (1892)  1  Ch.  583,  decided  before  the 
alteration  in  r.  63,  noticed  below,  the  Court  is  in  no  way  bound  to  give  effect  to 
the  determinations  of  the  meetings.  It  may  abstain  from  maldng  an  order,  and 
thus  allow  sub-sect.  3  to  operate ;  or  may  appoint  another  outside  liquidator.  Land 
Development  Ana.,  "W.  N.  (1892)  23. 

E.  63  of  1890.  —  (1.)  As  soon  as  possible  after  the  first  meetings  of  creditors  and  Report  of 
contributories  have  been  held,  the  official  receiver,  or  the  chairman  of  the  meeting,   result, 
as  the  case  may  be,  shall  report  the  result  of  each  meeting  to  the  Court.     \_Supra, 
p.   167.     He  may  also  express  his  opinion.     Johanmnhcrg  Gold,  ^c.  Co.,  (1892)  1  Ch. 
583.] 

(2.)  Upon  the  result  of  the  meetings  of  creditors  and  contributories  being  reported  to  the 
Court,  the  Court  may,  if  the  creditors  and  contributories  are  unanimous  (supra,  p.  172) 
in  their  determination,  upon  the  application  of  the  official  receiver,  forthwith  make  the 
appointments  necessary  for  giving  effect  to  such  determination.  In  any  other  ease  the 
Court  shall,  on  application  by  the  official  receiver,  fix  a  day  for  considering  the  determi- 
nations of  the  meetings,  deciding  differences  {if  any),  and  making  such  appointments  and 
orders  as  shall  be  necessary.     [Modified,  see  below,  r.  2  of  2  Ap.  1895.] 

(3.)  When  a  time  and  place  have  been  fixed  for  the  consideration  of  the  deter-  Advertise- 
minations  of  the  meetings,  such  time  and  place  shall  be  advertised  by  the  official  ™ent,  &c. 
receiver  in  such  manner  as  the  Covirt  shall  direct,  but  so  that  the  first  or  only  j-        •   ,         , 
advertisement  shall  be  x^ublished  not  less  than  seven  days  before  the  day  so  fixed. 

(4.)  Upon  the  consideration  of  the  determinations  of  the  meetings  the  Court  shall 
hear  the  official  receiver  and  any  creditor  or  contributoiy.  [As  to  the  weight  to  be 
given  to  the  wishes  of  creditors,  see  Bloxtvich  Iron  Co.,  "W.  N.  (1894)  111.] 

(5.)  If  a  liquidator  is  appointed,  a  copy  of  the  order  appointing  him  shall  be 
transmitted  to  the  Board  of  Trade  by  the  official  receiver,  and  the  Board  of  Trade 
shall,  as  soon  as  the  liquidator  has  given  security,  cause  notice  of  the  appointment 
to  be  gazetted.  The  expense  of  gazetting  notice  of  the  appointment  shall  be  paid 
by  the  liquidator,  but  may  be  charged  by  him  on  the  assets  of  the  company. 

R.  2  of  2  April,  1895. — Sub-sect.  2  of  r.  63  of  the  Companies  Winding-up  Rules,  New  practice. 
1890,  is  hereby  annulled,  and  instead  thereof  the  following  rule,  which  may  be 
cited  as  r.  63  (2a),  shall  have  eft'ect: — -"Upon  the  result  of  the  meetings  of  creditors 
and  contributories  being  reported  to  the  Court,  the  Court  may,  if  the  meeting  of 
creditors  and  the  meeting  of  contributories  have  each  passed  the  same  resolutions, 
or  if  the  resolutions  passed  at  the  two  meetings  are  identical  in  effect,  upon  the 
application  of  the  official  receiver,  forthwith  make  the  appointments  necessary  for 
giving  efi:ect  to  such  resolutions.  In  any  other  case  the  Court  shall,  on  the 
application  by  the  official  receiver,  fix  a  day  for  considering  the  resolutions  and 
determinations  of  the  meetings,  deciding  differences  (if  any),  and  making  such 
appointments  and  orders  as  shall  be  necessaiy." 

R.  64  of  1890. — Eveiy  appointment  of  a  liquidator  or  committee  of  inspection  Advertise- 
shall  be  advertised  by  the  liquidator  in  such  manner  as  the  Court  directs  immediately   men t  of 
after  the  appointment  has  been  made  and  the  liquidator  has  given  the  required  ^PPO"i  ment. 
security. 

K.  65  of  1890. — In  case  of  the  death,  removal,   or  resig-nation  of  a  liquidator,   New  liqui- 
dator. 
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Style  when 
official 
receiver  is 
liquidator. 

Committee  of 
inspection. 


another  may  be  appointed  in  his  place  in  the  same  manner  as  directed  in  the  case  of 
a  first  appointment,  and  the  official  receiver  shall  on  the  request  of  not  less  than 
one-tenth  in  value  of  the  creditors  or  contributorics  summon  meetings  for  the  pur- 
pose of  determining  whether  or  not  the  vacancy  shall  be  filled. 

R.  66  of  1890. — When  the  official  receiver  is  liquidator  of  a  company  he  shall  be 
styled  "  official  receiver  and  liquidator." 

Sect.  9  (1)  of  1890. — A  committee  of  inspection  appointed  in  pursuance  of  this 
Act  shall  consist  of  persons  being  creditors  or  contributorics  of  the  company  or 
persons  holding  general  powers  of  attorney  from  such  persons  in  such  proportions 
as  may  be  agreed  on  by  the  meetings  of  creditors  and  contributorics,  or  as,  in  case 
of  difference,  may  be  determined  by  the  Court. 

Sect.  9  (9)  of  1890. — If  there  be  no  committee  of  inspection,  any  act  or  thing 
or  any  direction  or  permission  by  this  Act  authorized  or  required  to  be  done  or 
given  by  the  committee  may  be  done  or  given  by  the  Board  of  Trade  on  the 
application  of  the  liquidator. 

R.  169  of  1890. — Wliere  there  is  no  committee  of  inspection,  any  functions  of  the 
committee  of  inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to  the 
direction  of  the  Board,  be  exercised  by  the  official  receiver. 

But  the  liquidator  cannot  in  such  a  case  make  a  call  without  obtaining  the  leave 
of  the  Court.     E.  92  (5)  of  1890. 


Form  172.         I^^t,  &c.  [«s  in  Form  10],  on  the  hearing-  of  an  applicon  of  the  off 
~ reer,  the  fprovl  liqr  of  the  above-named  coy,  that  the  reports  of  the 

Simimonsto  '  '-,"'.  o  -,.  i  -i  •  -i 

consider  results  of  the  meetings  of  creditors  and  contributories  may  be  consi- 

reports  of  first  (Jered,   and  such  appointmentrsi   made   thereon  as   may  be  deemed 
meetmgs.  -t-t  -i 

expedient.     \_Add  date,  seal,  note,  ^-c,  as  tti  Form  10. J 

Note. — This  is  the  form  now  used  after  first  meetings,  whether  there  are  dif- 
ferences or  not. 


Form  173. 

Summons 
used  after 
Bubsequent 
meeting  when 
a  liquidator  or 
committee- 
man has  died, 
&c. 

Form  174. 

Summons  for 
appointment 
of  committee 
of  inspection 
(resohitions 
id(;ntical  in 
effect). 


Let,  &c.,  on  the  hearing  of  an  applicon  of  the  off  recr,  the  [prov] 
liqr  of  the  above-named  coy,  that  the  reports  of  the  results  of  the 
meetings  of  creditors  and  contributories  held  on  the,  &c.,  may  be 
considered,  and  the  differences  arising  thereon  be  determined  by 
the  Ct. 


Lot,  &c.,  on  the  hearing  of  an  applicon  of  the  off  recr,  the  liqr  of  the 
above-named  coy,  that  the  Ct  may  consider  the  determinations  of  the 
meetings  of  creditors  and  contributories  of  the  above-named  coy,  as 

reported  to  the  Ct  on  the day  of ,  and  the day  of , 

resply,  and  may  appoint  the  following  creditors  and  contributories  of 
the  sd  coy  to   be  a  committee   of   inspection   to   act  with   the   liqr, 

namely,  A.,  of  ,  and  B.,  of ,  creditors  of  the  sd  coy,  and  C, 

of ,  and  1).,  of ,  contributorics  of  the  sd  coy. 

The  above  and  the  following  form  which  were  in  use  appear  to  have  been  sui^cr- 
scded  by  Fomi  172. 


LIQUIDATOR  AND  COMINIITTEE  OF  INSPECTION.  193 

Let,  &c.,  on  the  applicon  of  the  off  recr,  the  liqr  of  the  above-named    Form  175. 
coy,  that  the  Ct  may  consider  the  determinations  of  the  meetings  of  Summons  to 
creditors  and  contributories  of  the  above-named  coy,  as  reported  to  the  *|?£'"^^ 
Ct  by  the  assistant  off  recr  on  the  19th  Sept.  1892,  and  that  the  Ct  (resolutions 
may  make  such  appointments  and  orders  as  to  the  Ct  shall  appear  ^'"^^  identical), 
necessary. 

In  the  matter  of  the Company,  Limited.  Form  176. 


Take  notice,  that  Mr.  Registrar  has  appointed  Tuesday,  the  Advertise- 

■  day  of ,  189—,  at  his  Chambers,  Bankruptcy  Buildings,  Carey  J^^^^^J^^^i*!^! 


Street,  London,  W.C.,  as  the  time  and  place  for  the  consideration  of  ing  deter- 
mination ( 
first  meetina:s. 


the  resolution  and  determinations  of  the  meetings  of  creditors  and  con-  """ation  ct 


tributories  and  for  deciding  differences  therein,  and  for  making  such 
order  or  appointments  as  to  the  Ct  shall  appear  necessary  or  advisable. 

Dated  this day  of ,  189 — . 

,  Off  Recr  and  P?-ov  L'lqr, 

33,  Carey  Street,  Lincoln's  Inn,  London,  W.C. 

As  to  advertising,  see  r.  63  (3)  of  1890  above. 

At  this  stage  the  official  receiver  sends  to  the  Board  of  Trade  a  "First  Report  on 
Proceedings  up  to  and  at  fii'st  Meeting." 


Upon  the  applicon  of ,  off  recr  and  prov  liqr  of  the  above-named    Form  177. 

coy  by  summons  dated  &c.,  and  upon  hearing  the  applicant  in  person  q^J^^ 

and ,  and  upon  reading  the  order  to  wind  up  the  sd  coy  dated  &c.,  appointing 

and  the  reports  of  the  off  recr  of  the  results  of  the  meetings  of  creditors  committee  of 
and  contributories  made  to  the  Ct,  and  respectively  dated  the  (tc,  the  inspection. 

memorandum  of  advertisement  in  the  news^oaper  of  the  1890^  as  *^ 

189 — ,  and  the  affidavit  of .     It  is  ordered  that ,  of ,  be  altered  and 

appointed  liqr  of  the  above-named  coy.  thtTofficial^^ 

If  a  committee  of  inspection  is   appointed.,   add: — And  it  is   ordered  receiver, 
that  the  following  persons  be  appointed  a  committee  of  inspection  to 

act  with  the  sd ,  liqr,  namely : —  &c.     And  it  is  ordered  that  the 

sd  liqr  do,  within  twenty- one  days  from  the  date  of  this  order,  give 
security  to  the  satisfaction  of  the  Board  of  Trade  in  the  manner 
provided  by  the  Co's  (Winding-up)  Eules,  1890.  And  notice  of  this 
order  is  to  be  gazetted  and  advertised  in  the  &c. 

The  order  also  describes  the  persons  appointed  committeemen  as  creditors  or 
contributories,  or  both,  as  the  case  may  be.  See  Lyric  Club,  00124  of  1892, 
Vaughan  Williams,  J.,  21  Ap.  1893. 

In  some  orders  a  committeeman  is  described  as  "holding  a  general  power  of 
attorney  for  A.  B." 

The  time  usually  limited  for  giving  security  is  twenty-one  days. 
P.  O 
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Form  178. 

Order 

appointing 

official 

receiver  and 

another 

liquidators. 


Upon  the  applicon  of  S.,  the  off  recr,  &c.,  Order  that  the  applicant 
S.,  and  P.,  of,  &c.,  he  appointed  joint  liqrs  of  the  ahove-named  coy, 
but  so  that  the  sd  S.  be  at  liberty  to  realize  the  assets  of  the  sd  coy 
only  in  respect  of  any  acts  of  misfeasance,  breach  of  trust,  or  the  like, 
and  his  remuneration  of  whatsoever  kind  under  the  Cos  ("Winding-up) 
Act  as  such  liqr  as  afsd  be  limited  accordingly.  \_Appoint  committee  of 
mspection.']  And  it  is  ordered  that  the  sd  P.  do  within  twenty-eight 
days  fi'om  the  date  of  this  order  give  security  to  the  satisfaction  of  the 
Board  of  Trade,  &c.  Morewood  and  Heathfield,  Limited,  0145  of  1892, 
,  Eegr.,  29  July,  1892.     See  Form  182. 

Under  sect.  92  of  1862  {infra,  p.  206),  the  Court  has  power  to  declare  whether 
any  act  is  to  be  done  by  all  or  any  one  or  more  of  the  joint  liquidators. 


Form  179.        Upon  the  applicon  of 
~       7~ T  coy,  by  summons  dated  ■ 

Appointment         ''        '' 
of  committee 
of  inspection 
(meetings 
unanimous). 


-,  the  off  recr  and  liqr  of  the  above-named 
■ ,  1893,  and  upon  hearing  the  appli- 


cant in  person,  and  upon  reading  the  order,  &c.,  and  the  reports  of 
the  result  of  the  meetings  of  creditors  and  contributories  of  the  above- 
named  coy,  both  dated ,  1893,  it  is  ordered  that  the  follow- 
ing persons  be  appointed  a  committee  of  inspection  to  act  with  the 
applicant,  the  off  recr  and  liqr  of  the  above-named  coy,  that  is  to  say, 
A.,  B.,  and  C,  all  being  creditors  of  the  above-named  coy,  and  D.,  E., 
and  P.,  all  being  contributories  of  the  above-named  coy.  Schooling 
^-  Co.,  009  of  1893.     Eegr.,  28  Ap.  1893. 


Form  180. 

Appointment 
of  committee  ; 
no  quorum  of 
creditors ; 
contributories 
desiring 
official 

receiver  to  be 
liquidator. 


Upon  the  a]Dplicon  of  C.  J.  S.,  the  off  recr  and  liqr  of  the  above- 
named  coy,  by  summons  dated,  &c.,  and  uj)on  hearing  the  applicant  in 
person,  and  upon  reading  the  report  of  the  result  of  the  meeting  of 
creditors  held  on  the  9th  of  Feb.  1892,  when  a  quorum  of  creditors 
not  being  present  it  was  adjourned  to  the  16th  of  Feb.  1892,  on  which 
day  a  quorum  not  being  present  the  meeting  was  not  further 
adjoui'ned  (which  report  is  dated  the  16th  Feb.  1892),  and  the  report 
of  the  result  of  the  meeting  of  contributories,  dated  the  16th  Feb. 
1892,  whereby  it  appears  that  it  was  unanimously  resolved  that  no 
applicon  should  be  made  to  the  Ct  to  appoint  a  liqr  in  the  place  of  the 
off  recr,  but  that  an  applicon  should  be  made  to  appoint  the  persons 
hnftr  named  as  a  committee  of  insj)ection  to  act  with  the  appHcant  as 
the  liqr  of  the  above-named  coy,  all  the  sd  persons  appearing  by  the 
sd  last-montd  report  to  be  contributories.  It  is  ordered  that  a  com- 
mittee of  inspection  to  act  with  the  liqr  in  the  winding-up  of  the  Eock 
Investment  Trust,  Limtd,  bo  appointed,  and  it  is  ordered  that  the 
following  persons,  all  resply  contributories  of  the  sd  coy,  bo  appointed 
as  members  of  such  committee  of  inspection  accordingly,  that  is  to  say 
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[^iiames  and  addresses^.    Rock  Investment  Trust,  OOOGG  of  1891,  North,  J., 
1  Mar.  1892.     B.  220. 


Upon  applicon  of  S.,  the  off  roer,  and  upon  hearing  the  applicant  in    Form  181. 
person,  and  counsel  for  A.  B.  and  other  creditors  of  the  coy,  and  the  Appointment 
solors  for  C.  D.  and  others,  contributories  of  the  coy,  And  upon  reading  of  official 
the  order  to  wind  up,  dated  &'c.,  the  two  reports  of  the  results  of  meet-  [^^'^|d"tor'* 
ings  of  creditors  and  contributories  of  the  co}',  both  dated  &:c.,  the  and  creditors 
preliminary  report  to  the  Ct  by  the  sd  off  recr  and  prov  liqr,  dated  &c.,  foi^p^°^*'^^^"I 
and  the  memorandum  of   advertisement  in  the  Times  and  Standard  mittee  of 
newspapers,  and  in  the  London  Gazette^  of,  &c..  It  is  ordered  that  the  "^spection. 
applicant,  the  sd  S.,  be  appointed  the  liqr  of  the  coy ;  And  it  is  ordered 
that  P.  of  (S:c.,  J.  of  &c.,  being  creditors,  and  W.  of  &c.,  S.  of  &c.,  and 
H.  of  (Src,  being  contriliutories  of  the  above-named  coy,  be  appointed 
a  committee  of  inspection  to  act  with  the  sd  liqr.     Royal  Trusts  Assets, 
^T.  Corporation,  0041  of  1892.     Hope,  Eegistrar,  22  Aug.  1892. 


Upon  the  applicon  of  S.,  the  off  recr,  and  one  of  the  liqrs  of  the    Form  182. 
above-named  coy,  by  summons,  dated  &c.,  and  upon  hearing  the  appli-  Order  rescind- 
cant  in  person,  and  upon  reading  the  order  to  wind  up,  dated  &c.,  the  i^o  appoint- 
two  reports  of  the  meetings  of  creditors  and  contributories  of  the  sd  liquidator, 
coy,  dated  &c.,  the  order  dated  &c.,  appointing  the  applicant  and  P.  ^nd  appoint- 
joint  liqrs  of  the  above-named  coy  with  a  committee  of  inspection,  and  receiver.' 
the  report  of  the  off  recr,  dated  &c..  It  is  ordered  that  the  sd  order, 
dated  (Stc,  so  far  as  regards  the  ajipointment  of  liqrs,  be  rescinded,  and 
that  the  applicant  S.  be  appointed  sole  liqr  of  the  above-named  coy. 
Morcwood  and  Heathfield,  Limtd,  0145  of  1892.     Eegr.,  8  Dec.  1892. 

By  r.  68  of  1890,  if  a  liquidator  fail  to  give  secm-ity  -within  the  proper  time,  the 
Court,  on  the  report  of  the  official  receiver,  may  rescind  the  order  appointing  him ; 
and  it  is  presumed  that  the  above  order  was  made  in  such  a  case,  for  otherwise  there 
is  no  jurisdiction  to  rescind,  and  although  there  is  a  power  to  remove  a  liquidator, 
quccre  whether  the  Court  has  power  to  appoint  even  the  official  receiver  in  his  place, 
"except  in  the  same  manner  as  directed  in  the  case  of  a  first  appointment."  (See 
r.  65  of  1890,  supra,  p.  191.) 


This  must  bo  in  accordance  with  Part  6  of  the  form  substituted  for  Form  86  of    Form  183. 

1890  by  the  Board  of  Trade  Order  of  the  13th  February,  1891,  which  wHl  be  found  

in  Form  15.  ^o"ff  ^oj 

gazette  of 
The  notice  must  be  sent  to  the  Board  of  Trade,  4,  Whitehall  Yard,  S.W.,  by  appointment 

the  liquidator,  together  with  a  5s.  companies  (winding-up)  stamp,  as  soon  as  the  of  liquidator. 

liquidator  receives  notice  that  his  security  is  perfected.   The  amount  may  be  charged 

against  the  assets.     See  sect.  63  (o)  of  1890,  supra. 

Until  security  is  given,  and  the  appointment  is  notified  to  the  Eegistrar  of  Joint 

Stock  Companies,  the  liquidator  cannot  act.     See  sect.  4  (3)  of  1890,  supra. 

o2 
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Form  184. 

Advertise- 
ment of  ap- 
pointment of 
liquidator. 
Form  36  of 
1890, 


In  the  matter,  &c. 

By  order  of  the ,  dated  the day  of  ,  189 — ,  Mr. , 

of  ,  has  been  appointed  liqr  of  the  above-named  coy  with  [or 

without]  a  committee  of  inspection. 

Dated  this day  of ,  189—. 

See  K.  64  of  1890,  supra. 


Form  185. 

Advertise- 
ment of  ap- 
pointment of 
committee  of 
inspection 
(where  official 
receiver 
remains 
liquidator). 


In  the  matter  of  the  Companies  Acts,  1862  to  1890, 

and 

In  the  matter  of  P.  and  Sons,  Limited. 

Take  notice,  that  by  an  order,  dated  the  2nd  day  of ,  1895,  made 

by  the  High  Ct  of  Justice  upon  the  applicon  of  G.  S.  B.,  the  off  recr  and 
liqr  of  the  above-named  coy,  it  was  ordered  that  the  following  persons 
be  appointed  a  committee  of  inspection  to  act  with  the  sd  off  recr  and 
liqr,  viz.,  W.,  of  &c.,  L.,  of  &c.,  holding  a  general  power  of  attorney 
from  B.  and  S.  of  the  same  address,  and  J.,  of  &c.  [And  it  was  ordered 
that  the  sd  J.  do  withdraw  from  the  meetings  of  the  sd  committee 
during  any  discussion  by  the  sd  committee  of  any  question  as  to  the 
debentures  issued  by  the  sd  coy,  the  conduct  of  the  directors  thereof 
or  the  relations  of  Messrs.  J.  Coy,  Limtd,  with  the  sd  coy.] 

Dated  this  8th  day  of ,  1895. 

G.  S.  B.,  Off  Eecr  and  Liqr, 
33,  Carey  St.,  Lincoln's  Inn,  London,  W.C. 

The  duty  of  inserting  this  advertisement  falls  on  the  official  receiver  as  liquidator. 
Sec  E.  64  of  1890,  supra. 


Form  186. 


Another. 


In  the  matter  of  the  A.  Company,  Limited. 
Take  notice,  that  by  an  order  dated  Friday  the  30th  day  of  Sept. 
1892,  made  by  Mr.  Registrar  Brougham  uj)on  the  applicon  of  the  off 
recr  and  liqr,  It  was  ordered  that  the  following  persons  be  appointed  a 
committee  of  inspection  to  act  with  the  sd  liqr,  viz.,  &c. 

Off  Eecr  and  Liqr, 

33,  Carey  St.,  Lincoln's  Inn,  London,  W.C. 


{Title.) 
To  the  Registrar  of  Joint  Stock  Cos. 

Take  notice,  that  by  an  order  in  tlie  above  matter  made  the 

day  of  ,  I,  tlie  undersigned,  was  appointed  liqr  of  the  above- 
named  coy  [and  that  I  have  given  security  to  the  satisfaction  of  the 
of  liquidator.    Board  of  Trade]. 

Dated  this day  of ,  189—. 

\_Signature  and  Address.^ 
Sco  as  to  this,  sect.  4  (3)  of  1890,  supra,  p.  110. 


Form  187. 

Notice  to 
Registrar  of 
Joint  Stock 
Comi)anic8  of 
appf)intmcnt 


LIQUIDATOR  AND  COMMITTEE  OF  INSPECTION.  197 

(Address,  date,  mid  title.')  Form  187a. 

Sir, — I  am  desired  by  the  off  recr  in  cos  liquidation  to  acquaint  you  Notice  to 

that  in  this  matter  there  is  due  to  him  the  sum  of ,  as  appears  by  litiuidator. 

the  coy's  cash  book,  which  sum  you  are  requested  to  Y>tiy  into  this 
department.  The  coy's  cash  book,  the  record  book,  the  proofs  of  debt, 
and  all  other  books  and  documents  to  which  you,  as  liqr,  are  entitled, 
upon  payment  of  the  debit  balance,  will  be  handed  to  you  on  applicon. 
I  am,  Sir,  your  obedient  Servant, 

A.  B.,  Assistant  Off  E,ecr. 

A  notice  is  also  sent  to  the  liquidator  of  any  further  payments  made  by  the 
official  receiver,  and  a  notice  is  sent  to  the  Board  of  Trade  of  any  further  receipts 
after  the  handing  of  the  official  receiver's  account  to  the  liquidator. 

Advices  to  Board  of  Trade. 

When  an  outside  liquidator  is  appointed,  the  official  receiver  advises  the  Board  of 
Trade  that  the  cash  book  has  been  closed,  and  that  there  is  either  (1)  a  balance  due 
to  the  office,  or  (2)  a  balance  to  the  credit  of  the  company,  or  (3)  no  balance  on  the 
account. 


in 
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CHAPTER  XIX. 


SECURITY  or  LIQUIDATOR  AND  SPECIAL  MANAGER. 


Security  by 
outside  liqui- 
dator. 


Dispensing- 
"with  security. 

How  security 
given. 


Bond. 


Failure  to 
give  security. 


Sect.  4  (3)  of  1890. — When  a  person  other  than  the  official  receiver  is  appointed 
liquidator  of  a  company  ....  such  a  person  shall  not  be  capable  of  acting  as 
liqmdator  until  he  has  notified  his  appointment  to  the  Registrar  of  Joint  Stock 
Companies,  and  given  security  in  the  manner  prescribed  to  the  satisfaction  of  the 
Board  of  Ti-ade. 

As  appears  above,  p.  97,  it  is  considered  that  this  section  does  not  apply  to  an 
interim  provisional  liquidator.  Mercantile  Bank  of  Australia,  (1892)  2  Ch.  204  ;  and 
see  North  Wales  Gunpowder  Co.,  (1892)  2  Q.  B.  220.     But  see  note  to  Form  86. 

Havingregardto  the  above  section,  and  sect.  33  of  1890,  the  Court  seems  to  have 
no  power  now  to  dispense  with  security,  as  it  had  under  the  old  practice.  See 
sect.  92  of  1862. 

E.  67  of  1890. — In  the  case  of  a  special  manager  or  a  liquidator  other  than  the 
o£Bcial  receiver  the  following  rules  as  to  security  shall  be  observed,  namely  : — 
(1.)  The  security  shall  be  given  to  such  officers  or  persons  and  in  such  manner  as 

the  Board  of  Trade  may  from  time  to  time  direct. 
(2.)  It  shall  not  be  necessary  that   security  shall  be  given   in   each   separate 
winding-up ;  but  security  may  be  given  either  specially  in  a  particular 
winding-up  or  generally  to  be  available  for  any  winding-up  in  which  the 
person  giving  security  may  be  appointed  either  as  liquidator  or  special 
manager. 
(3.)  The  Board  of  Trade  shall  fix  the  amount  and  nature  of  such  security,  and 
may  from  time  to  time,  as  they  think  fit,  either  increase  or  diminish  the 
amount  of  special  or  general  security  which  any  person  has  given. 
(4.)  The  certificate  of  the  Board  of  Trade  that  a  liquidator  or  special  manager 
has  given  security  to  their  satisfaction  shall  be  placed  on  the  file  of  pro- 
ceedings. 
(5.)  The  coat  of  furnishing  the  required  security  by  a  liquidator  or  special  manager 
shall  be  borne  by  him  personally,  and  shall  not  be  charged  against  the 
assets  of  the  company  as  an  expense  incurred  in  the  winding-up. 
The  Board  of  Trade  has  issued  no  special  rules,  instructions,  or  forms,  on  the 
subject  of  security  by  liquidators  and   special  managers.     The  Board,  however, 
invariably  requires  such  security  to  be  in  the  form  of  a  bond,  issued  by  an  approved 
guarantee  society — no  other  form  of  security  being  accepted. 

No  specific  form  of  bond  has  been  prescribed  by  the  Board.  Each  society  submits 
its  form  of  bond  for  ai)proval  in  the  first  instance,  after  being  placed  on  the  list  of 
approval  (jnnrunlec  societies. 

K.  68  of  1890. — (1)  If  a  liquidator  or  special  manager  fails  to  give  the  required 
security  within  the  time  stated  for  that  purpose  in  the  order  appointing  him  or  any 
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■extension  thereof,  the  official  receiver  shall  report  such  failiu'c  to  the  C()urt,  who 
shall  thereupon  rescind  the  order  appointing  the  liquidator  or  special  manager. 

If  a  liquidator  or  special  manager  fails  to  keep  up  liis  security,  the  official  receiver  Removal  of 

shall  report  such  failure  to  the  Court,  who  may  thereupon  remove  the  liquidator  or  liqmtlator  or 
special  manager  and  make  such  order  as  to  costs  as  the  Court  shall  think  fit.  ° 

For  order  rescinding  appointment  of  liqmdator,  see  Fonn.  182. 

{Title.)  Form  188. 

This  is  to  certify  that  A.  B.  of ,  wlxo  was  on  tlie day  of  Certificate 

,  189 — ,  appointed  liqr  [or  special  manager]  of  the  ahove-named  tnat  liqui- 

coy,  has  duly  given  secm-ity  to  the  satisfaction  of  the  Board  of  Trade,  special 

Dated  this day  of ,  189—.  manager  has 

''  '  given 

By  the  Board  of  Trade,  security. 

(Signed)  J.  S.  Form  35  of 


1890. 


Deduction  of  Security. 

Under  the  old  practice  orders  were  frequently  made  reducing  the  security  given 
by  a  liquidator  and  his  sureties,  e.(/.,  when,  by  reason  of  the  progress  of  the 
winding-up,  the  security  originally  given  had  become  excessive.  See  Thermo 
Ekctric  Co.,  19th  July,  1878,  A.  902,  reduction  from  1,000^.  to  200?.;  Britannia  Iron 
Works,  7th  March,  1878,  A.  480,  10,000/.  to  200?.;  Western  of  Canada,  B.  1559, 
10,000?.  to  500?.,  and  (in  a  voluntary  winding-up)  General  Credit  Co.  (00264  of  1893). 
Hope,  Eeg.  1st  Oct.  1896. 

Such  reductions  wUl,  it  is  presumed,  in  future  be  carried  out  by  agreement  in 
writing  with  the  approval  of  the  Board  of  Trade.     See  E.  67  (3)  of  1890  above. 


Upon  the  appKcon  of  S.,  the  off  liqr  of  the  above-named  coy,  by    Form  189. 
summons,  that  it  might  be  declared  that  B.,  having  made  default  in  Order  on 
payment  of  the  sum  of  1,000?.  into  the  bank  to  the  credit  of  this  matter,  guarantee 
pursuant  to  the  order  dated  18th  Jan.  1886,  the  respts,  the  Gr.  Society,  ammint  on 
were  liable,  and  might  be  ordered  to  pay  the  same  into  the  bank  to  default  of 
the  credit  of  the  account  of  the  off.  liqr  of  theF.  &c.  coy,  in  liquidation,     ^^^ 
or  that  in  the  alternative  the  off  liqr  might  be  at  liberty  to  bring  an 
action  in  the  Q.  B.  Div.  on  the  bond  of  such  society,  enrolled  the  16th 
March,  1883,  to  enforce  the  payment  thof ;  And  also  that  an  inquiry 
might  be  ordered  of  what  was  due  from  the  sd  society  including  all 
costs  and  interest,  and  the  costs  of  the  late  liqr's  removal  and  the 
appointment  of  S.,  his  successor  ;  and  upon  hearing  the  solors  for  the 
applicant  and  the  respts,  the  G.  Society,  and  W.,  the  mortgagee,  and 
reading  an  order  dated  &c.,  the  bond  of  the  sd  respts,  the  G.  Society, 
enrolled  16th  March,  1883,  an  order  dated  &c.,  an  afft  of  S.  filed  &c., 
and  the  certificate  of  the  Bank  of  England  of  the  non-payment  by 
B.,  the  late  off  liqr,  of  1,000?.  as  directed  by  the  sd  order  dated  &c. ; 
The  judge  doth  declare  that  the  respts,  the  G.  Society,  are  liable  to 
pay  the  sd  sum  of  1,000?.  into  the  bank,  pursuant  to  the  said  order 
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dated  18th.  Jan.  1886,  as  sureties  for  the  sd  B.  And  tlie  judge  doth, 
order  that  the  respts,  the  Gr.  Society,  do  within  seven  days  after  service 
of  this  order  upon  the  secretary  or  other  proper  officer  of  the  sd  respts, 
the  Gr.  Society,  pay  into  the  bank,  to  the  credit  of  the  F.  &c.  coy  in 
liquidation,  the  sum  of  1,000^. ;  And  it  is  ordered  that  the  question  of 
the  liability  (if  any)  of  the  sd  G.  Society  for  costs  stand  over,  without 
prejudice  to  any  question,  with  liberty  to  any  of  the  parties  to  apply. 
French  Bate  Coffee  Co.,  Chitty,  J.,  21st  April,  1886. 

Under  the  new  practice,  however,  the  Eoard  of  Trade  will  probably  sue  the 
society  on  its  bond,  and  then  the  action  can  be  transferred  to  the  winding-up  Court 
and  dealt  with  there. 
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CHAPTER  XX. 

APPOINTMENT   OF    SOLICITOR. 

Sect.  97  of  1862  empowered  an  official  liquidator,  with  the  sanction  of  the  Court, 
to  appoint  a  solicitor  or  law  agent  to  assist  liim  in  the  performance  of  his  duties ; 
but  this  section  is  repealed  by  sect.  33  of  the  Act  of  1890. 

Sect.  12  (4)  of  1890.— The  liquidator  of  a  company  which  is  being  wound  up  by  Sanction  of 
order  of  the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  Court  or 
inspection,  emjiloy  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any 
business  which  the  liquidator  is  unable  to  take  or  do  himself.  The  sanction  afore- 
said must  be  a  sanction  obtained  before  the  employment,  except  in  cases  of  urgency, 
and  in  such  cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining 
the  sanction. 

The  liquidator  is  under  no  personal  responsibility  to  the  solicitor  for  the  costs  Liquidator's 
when  the  sanction  is  obtained.  Ex  parte  JFatkin,  1  Ch.  D.  130.  See  London  liability. 
Metallimjical  Co.  (No.  2),  W.  N.  (1897)  61.  Although  the  windmg-up  order  does 
not  defeat  a  lien  existing  when  the  winding-up  i)etition  was  presented,  a  solicitor 
cannot  assert,  in  respect  of  documents  coming  to  his  hands  pending  the  winding-up, 
such  a  lien  as  will  interfere  with  the  prosecution  of  the  winding-up.  Capital  Fire 
Association,  24  Ch.  Div.  408. 

For  an  order  by  the  Court  imder  this  section,  see  Form  190,  infra. 

Where  there  is  no  committee  of  inspection,  the  liquidator  (not  being  the  official  Sanction  of 

receiver)  can  apply  to  the  official  receiver  for  liberty  to  employ  a  solicitor.     This  o™cial 

receiver  or 
application  is  made  under  K.  169  of  1890  and  sect.  9  (9)  of  1890.     See  below.  Board  of 

Where  the  official  receiver  is  liquidator,  and  there  is  no  committee  of  inspection,    Trade. 
he  usually  applies  to  the  Board  of  Trade  for  liberty  to  employ  a  solicitor.     See 
Form  191.     The  application  is  made  under  the  section  and  rule  following :  — 

Sect.  9  (9)  of  1890. — If  there  be  no  committee  of  insiDection,  any  act  or  thing  or 
any  dii-ection  or  permission  by  tins  Act  authorized  or  requii'ed  to  be  done  or  given 
by  the  committee  may  be  done  or  given  by  the  Board  of  Trade  on  the  application  of 
the  liquidator. 

R.  169  of  1890. — Where  there  is  no  committee  of  inspection,  any  functions  of  the 
committee  of  inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to  the 
directions  of  the  Board,  be  exercised  by  the  official  receiver. 

The  official  receiver  usually  emx^loys  the  solicitor  acting  for  the  petitioner,  but  in 
important  matters,  especially  where  a  question  of  princixjle  is  involved,  he  is 
frequently  rej)resented  by  the  solicitor  to  the  Board  of  Trade,  c.c/.,  in  Great 
Kruger  Co.,  (1892)  3  Ch.  307. 

It  has  not  yet  been  decided,  though  the  point  has  been  raised,  whether  the  official 
receiver  may,  in  opposed  matters,  be  heard  in  Court  jjcrsonally,  or  must  be  repre  - 
sented  by  counsel.     See  the  rules  set  out  in  Cliap.  XV.,  j).  141. 

R.  174  of  1890.— Where  the  attendance  of  the  liquidator's  solicitor  is  required  on     Attendance  of 
any  proceeding  in  Coiu-t  or  Chambers,  the  liquidator  need  not  attend  in  person,       1^  ^wi. 
except  in  cases  where  his  presence  is  necessary  in  addition  to  that  of  his  solicitor,  or 
the  Court  directs  him  to  attend. 
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rorm  190. 

Sanction  of 
Court  to 
appointment 
of  solicitor. 


{Title.) 

The  Ct  sanctions  the  liqr  appointing  a  solor  to  assist  him  in  the  per- 
formance of  his  duties.  X.  Y.,  Eegi*. 

I  hby  appoint  Mr.  A.  B.,  of  &c.,  to  he  my  solor  in  this  matter  with 
the  sanction  of  the  Ct. 

Dated  the  1st  day  of  Nov.  1892.  G.  A.,  Liqr. 

/.  H.  Evans  ^  Co.,  0034  of  1892,     Eegr.     Filed  15th  Nov.  1892. 


Form  191. 

Application 
for  liberty  to 
employ 

solicitor. 


The  Cos  (Winding-up)  Act,  1890. 

Application  for  authority  to  employ  a  solor.  [^Insert  three  columns 
headed  resply  "coy,"  "Ct,"  and  "  numher  of  matter."] 

I  apply  for  the  authority  of  the  Board  of  Trade  to  employ  a  solor 
under  the  following  circumstances  : — 

Natui'e  of  busiaess  for  wliich  solor  is  required. 

Name  of  solor  proposed  to  be  employed. 

Terms  (if  any)  as  to  remuneration.     {Subject  to  taxation.) 

Amount  of  assets  (if  any)  available  for  payment  of  costs. 

Estimated  amount  of  off  recr's  costs £ 

Estimated  costs  of  tlie  other  side,  which  might  have 
to  he  paid  in  the  event  of  the  decision  being  against  the 
off  rccr   £         :      : 


Form  191a. 

Sanction  of 
Board  of 
Trade  to 
appointment 
of  solicitor. 


Total  estimated  amount  previously  submitted  on  No. 


O.R. 

oa: 


30 


What  security  (if  any)  for  repayment  of  costs,  or  what  prosj)ect  thereof. 
Period  during  which  employment  is  likely  to  last. 
Special  reasons  justifying  the  application. 

Dated,  «S:c.  (Signature), 

OffRecr. 

\^Here  insert  three  cols,  headed  resply  "coy,"  "  Ct,"  "  num.her  of  matter."] 
Upon  the  applicon  of  the  off  recr,  the  Board  of  Trade  hby  sanction 
the  employment  of  Mr.  C,  of  &c.,  as  solor  for  the  off  recr  in  the  specific 
matter  hereunder  mentd,  the  taxed  costs  of  such  solor  to  be  a  charge 
upon  the  assets  of  the  coy,  e.g.^  "  to  ajjpear  upon  motion  by  debenture- 
holders  for  leave  to  realize  the  stock-in-trade  of  the  coy,  and  generally 
in  the  action,"  [or]  "  to  act  in  relation  to  the  sale  of  the  coy's  ppty," 
[or]  "to  act  in  proceedings  against  X.  and  Y.,  promoters  of  the  coy," 
[or]  "  to  take  proceedings  to  recover  certain  moneys  payable  under  the 
terms  of  a  policy  of  insurance  effected  by  the  above-named  coy,  dated 

the  day  of  ,  18 — ,"  [or']  "to  appear  and  proceed  as  may  be 

necessary  in  the  applicon  of  certain  shareholders  for  the  removal  of 
their  names  from  the  list  of  contributories  "  [or  as  the  case  may  be~\. 

(Signed)        A.  B., 
Inspector  in  Cos  Liqiiidation  authorized  in  thai  behalf 
by  the  Presidetit  of  the  Board  of  Trade. 

Dated  29th  July,  1892.     Filed  30th  July,  1892. 

ThiH  is  tlio  form  used  wlion  the  official  receiver  is  liquidator,  and  there  is  no  com- 
mittee of  inspection.     Sec  sect.  12  (9)  of  18U0,  supra,  and  lie  Luncan,  3G  S.  J.  330. 
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^Here  msert  address  a7id  date.']  Form  192. 

Sii-, — I  liavo  obtained  and  filed  with  the  xiroceedings  in  Court  the  Retaiuer  to 
authority  of  the  Board  of  Trade  to  employ  you  as  solor  in  the  above  solicitor, 
matter  for  the  following  purposes  \_state  2nirposes'].     I  hereby  retain 
you  for  such  purposes  accordingly.     It  is  to  be  understood  that  the 

costs  to  be  incurred  in  this  matter  shall  not  exceed  L,  without 

my  sanction  in  writing,  and  that  they  shall  only  be  payable  out  of  the 
available  assets  of  tho  coy.  Particular  attention  is  drawn  to  the  fact 
that  the  costs  are  limtd  to  the  above  sum,  and  that  the  off  recr  or  liqr 
cannot  be  responsible  in  any  way  for  costs  incurred  in  excess  thof 
without  a  further  authority  from  the  Board  of  Trade  for  an  increased 
allowance. 

I  am,  Sir, 

Youj  obedient  Servant, 
G.  S.  B., 

Official  Receiver. 
To  \_state  solor'' s  name]. 

\_Three  columns  as  above,  and  address  and  dafe.]  Form  192a. 

Sir, — Under  the  authority  of  tho  Board  of  Trade  in  respect  of  my  r 

employment  as  solor  herein,  communicated  to  me  on  [date],  I  have  solicitor  on 
[Aere  state  nature  of  proceedings   taken  or   business  tratisacfed].     The  Proceedings 

costs  incurred,  which  were  limtd  by  you  to  a  sum  not  exceeding 1., 

now  amount  to 1.,  and  for  the  purpose  of  Inhere  state  further  steps 

necessary]  I  apply  that  further  costs,  not  exceeding  1.,  may  be 

incurred. 

To  the  Off  Eecr.  (Signed)        A.  B. 
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CHAPTER  XXI. 


DUTIES  AND  POWERS  OF  LIQUIDATORS. 


Liquidator 
is  officer  of 
Court. 


Duty  to  be 
impartial. 


To  rcHpcct 
securities  and 
contracts. 


In  the  performance  and  exercise  of  liis  duties  and  powers  the  liquidator  should  bear 
in  mind  that — at  any  rate  as  regards  many  of  such  duties  and  powers — ho  is  acting; 
as  an  officer  of  the  Court,  and  must  act  in  a  perfectly  impartial  manner.  Even 
before  the  Act  of  1890,  the  fact  that  an  official  liquidator  was  an  officer  of  the  Coiu't 
was  fully  recognized.  "In  truth" — said  James,  L.J. — "it  is  of  the  utmost 
importance  that  the  liquidator  shotdd,  as  the  officer  of  the  Court,  maintain  an  even 
and  impartial  hand  between  all  the  individuals  whose  interests  are  involved  in  the 
winding-up.  He  should  have  no  leaning  for  or  against  any  individual  whatever. 
It  is  his  duty  to  the  whole  body  of  shareholders,  and  to  the  whole  body  of  creditors, 
and  to  the  Court,  to  make  himself  thoroughly  acquainted  with  the  affairs  of  the 
company,  and  to  suppress  nothing'  and  to  conceal  nothing  which  has  come  to  his 
knowledge  in  the  course  of  Ms  investigation,  which  is  material  to  ascertain  the  exact 
truth  in  every  case  before  the  Court.  And  it  is  for  the  judge  to  see  that  he  does 
his  duty  in  this  respect.  If  a  person  interested  in  any  such  case  desires  to  see  any 
books  or  papers,  it  is  the  duty  of  the  liquidator  to  give  him  not  only  access  to 
them,  but  to  give  hiTn  every  assistance  and  facility  in  finding  out  which  are  the 
relevant  books  and  papers  he  requires ;  and  if  the  liquidator  has  ali-eady  ascer- 
tained any  books  or  papers  bearing  on  the  subject,  he  should  frankly  place  this 
infonnation  at  the  service  of  the  party."     GoocVs  case,  7  Ch.  207,  211. 

In  a  recent  case  Stirling,  J. ,  said :  ' '  Even  if  this  were  a  compulsoiy  winding-up 
the  liquidator  is  only  put  in  the  position  of  an  officer  of  the  Court  when  he  is  dis- 
charging the  duties  imposed  by  sect.  98  of  1862."  lu  rellilVs  JFatcrfall,  <§-c.  Co., 
(1896)  1  Ch.  947,  954. 

This  dictum,  however,  cannot  be  supported.  It  is  based  apparently  on  the  view 
that  sect.  13  of  1890  and  R.  89  of  1890  [both  set  out  below],  in  providing  that,  in 
specified  cases,  the  liquidator  is  to  act  as  an  officer  of  the  Court,  imjaly  that  in  other 
cases  he  is  not  to  be  regarded  as  acting  in  that  capacity.  But,  looking  to  the  law 
laid  down  long  since  in  GoocWscase  [above],  and  to  the  general  scope  of  the  Acts 
and  rules,  it  is  submitted  that  this  view  is  erroneous. 

Accordingly,  it  is  no  part  of  the  duty  of  the  liquidator  to  prefer  the  interests  of 
unsecured  creditors  to  those  of  the  secured  creditors,  or  to  endeavour,  directly  or 
indirectly,  to  obtain  from  the  secured  creditors  concessions  in  favour  of  the  un- 
secured creditors  which  there  is  no  obligation  to  make.  The  secured  creditors  are 
not  to  bo  blamed  for  having  secui'ity.  If  they  have  security  they  must  have 
obtained  it  either  by  execution  or  other  process  of  law,  and  should  be  protected  ui 
the  exercise  of  the  rights  which  the  law  has  given  them,  or  they  must  have  obtained 
the  security  by  contract.  "Every  creditor  is  entitled  to  get  and  to  hold  the  best 
Bccurity  the  law  allows  him  to  take."     Per  Lord  Mucnaghtcn,  iSaltJiHO/i  v.  iSahmoH  ij- 
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Co.,  (1897)  A.  C.  52.  "And  if  there  is  ono  thing  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age  and  competent  understanding  shall 
have  the  utmost  liberty  of  contracting,  and  that  their  contracts,  when  entered  into 
freely  and  voluntarily,  shall  be  hold  sacred,  and  shall  be  enforced  by  Courts  of 
justice."     Per  Jessel,  M.  R.,  Frintwcj,  S;c.  Co.  v.  Samson,  19  Eq.  4G5. 

Nor  should  the  liquidator,  where  there  is  no  substantial  dispute,  insist  on  resist-  Nottobeover- 
ing  well-founded  claims,  and  compel  litigation  which  is  not  really-  necessary,  litigious. 
General  Share  and  Trust,  20  Ch.  D.  267,  is  a  good  example  of  the  principles  on  which 
the  Court  acts.  There  mines  were  demised  to  a  company  by  a  lease  which  contained 
a  power  of  re-entry  if  the  company  went  into  liquidation.  An  order  to  wind  up  the 
company  was  made,  and  the  landlord  applied  for  liberty  to  re-enter.  Hall,  V.-C, 
refused  to  give  him  leave,  but  the  Court  of  Appeal  was  of  opinion  that  he  was 
entitled  to  it,  and  gave  him  leave  accordingly,  on  the  ground  that  ' '  it  would  be  a 
cruel  hardship  to  put  the  applicant  to  the  expense  of  bringing  an  action  when  the 
Court  can  see  that  there  is  nothing  to  be  tried.  He  might  lose  his  costs,  as  he 
might  be  proceeding  against  the  liquidator  of  the  company  with  no  assets."  See 
also  Hx  parte  James,  9  Ch.  609.  In  that  case  money  had  been  paid  under  a  mistake 
of  law  to  a  trustee  in  liquidation.  Application  was  made  for  repayment,  and  was 
resisted  on  the  ground  that  payment  had  been  made  under  a  mistake  of  law,  but 
the  Court  of  Appeal  held  that  the  trustee  was  an  officer  of  the  Court,  and  con- 
sidered that  the  money  ought  to  be  repaid.  "The  Court,  finding  that  he  has  in 
his  hands  money  which  in  equity  belongs  to  some  one  else,  ought  to  set  an  example 
to  the  world  by  paying  it  to  the  person  really  entitled  to  it.  In  my  opinion,  the  To  act 
Court  of  Bankruptcy  ought  to  be  as  honest  as  other  people."  Per  James,  L.  J.  honorably 
See  also  Kv  parte  Simmonds,  16  Q.  B.  D.  308.  But  the  principle  of  the  last  two  and  justly, 
cases  cited,  though  it  clearly  applies  to  a  liquidator,  must  not  be  so  far  acted  on  as 
to  enable  the  liquidator  to  be  virtuous  at  the  expense  of  other  people,  e.g. ,  debenture 
holders.  In  re  Opera,  Limited,  (1891)  3  Ch.  260.  So,  also,  the  Court  has  in  several 
cases  directed  the  liquidator  to  release,  in  favour  of  secured  creditors  or  of  trustees 
for  secured  creditors,  the  company's  equity  of  redemption  where  the  Court  was 
satisfied  that  the  debt  due  to  the  seciu'ed  creditors  exceeded  the  value  of  the 
property  on  which  it  was  charged. 

Under  the  new  practice  the  liquidator  is  not  now  so  closely  fettered  as  he  was  Directions  to 
under  the  old  practice.     He  may  apply  to  the  Court  for  directions  in  relation  to  any  liquidator, 
particular  matter  arising  under  the  winding-up  (sect.  23,  sub-sect.  3,  of  1890),  but 
' '  subject  to  the  provisions  of  the  Comx^anies  Acts  "  he  may  use  his  own  discretion 
in  the  management  of  the  estate  and  its  distribution  among  the  creditors.    Sect.  23, 
sub-sect.  4,  of  1890.     He  is  not,  however,  entirely  master  of  the  situation.     He  Duties  to 
must  give  the  official  receiver  information,  access  to  books  and  documents,  and  aid   official 
in  enabling  that  officer  to  perform  his  duties.     Sect.  4,  sub-sect.  3.     He  must  act  ^^^^•,  '        » 
in  many  cases  with  the  sanction  of  the  committee  of  inspection,  if  any,  appointed  inspection,&c. 
under  sect.  6,  or,  if  no  such  committee  be  appointed,  with  the  sanction  of  the 
official  receiver  acting  under  direction  of  the  Board  of  Trade.   Sect.  9,  sub-sect.  9,  and 
r.  169.     In  administering  and  distributing  the  property  of  the  company  he  must 
have  regard  to  resolutions  of  the  creditors  and  contributories,  which  may  override 
directions  of  the  committee  of  inspection.     Sect.  23,  sub-sect.  1.     He  is  also  liable 
to   have  his    decisions  reversed  or  modified  by  the  Court  at  the  instance  of  any 
party  aggrieved  thereby  (sect.  24),  and  is  subject  to  the  close  scrutiny  and  stringent 
control  of  the  Board  of  Trade.     Sect.  25  of  1890.     On  the  other  hand,  subject  to  Extension  o£ 
these  safeguards,  the  legislature  has,  by  the  Act  of  1890,  extended  his  powers  ;  for  powers  in 
with  the  exception  of  carrying  on  business  and  embarldng  on  litigation,  he  may,    ^^•^^' 
without  the  sanction  of  the  Court  or  of  the  committee  of  inspection,  exercise  any  of 
the  powers  of  sect.  95  of  1862  (stated  infra) — powers  which,  under  the  old  practice, 
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were  exercisable  only  with  the  sanction  of  the  Court.  See  sect.  12  (2)  of  the  Act  of 
1890. 

Sect.  92  of  1862. — For  the  purpose  of  conducting  the  proceedings  in  winding-up 
a  company,  and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or 
persons  to  be  called  an  [official]  liquidator  or  [official]  liquidators ;  and  the  Court 
having  jurisdiction  may  appoint  such  person  or  persons,  either  provisionally  or 
otherwise,  as  it  thinks  fit,  to  the  office  of  [official]  liquidator  or  [official]  liquida- 
tors ;  in  all  cases  if  more  persons  than  one  are  appointed  to  the  office  of  [official] 
liquidator,  the  Court  shall  declare  whether  any  act  hereby  required  or  authorized 
to  be  done  by  the  [official]  liquidator  is  to  be  done  by  all  or  any  one  or  more  of 
such  persons.     .     . 

Sect.  94  of  1862. — The  [official]  liquidator  or  liquidators  shall  be  described  by 
the  style  of  the  [official]  liquidator  or  [official]  liquidators  of  the  particular  company 
in  respect  of  which  he  is  or  they  are  appointed,  and  not  by  his  or  their  individual 
name  or  names  ;  he  or  they  shall  take  into  his  or  their  custody,  or  under  his  or  their 
control,  all  the  property,  efPects,  and  things  in  actions  to  which  the  company  is  or 
appears  to  be  entitled,  and  shall  perf  onn  such  duties  in  reference  to  the  winding-up 
of  the  company  as  may  be  imposed  by  the  Court. 

Sect.  4  (3)  of  1890. — When  a  person  other  than  the  official  receiver  is  appointed 
liquidator  of  a  company,  he  shall  be  styled  liquidator,  and  not  official  liquidator,  of 
the  company,  and  the  provisions  of  the  Companies  Acts  relating  to  the  official 
liquidator  shall,  in  their  application  to  him,  be  construed  as  if  the  word  "  official " 
were  omitted  therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator 
unto,  he  has  notified  his  appointment  to  the  Registrar  of  Joint  Stock  Companies, 
and  given  security  (see  Chap.  XIX.)  in  the  manner  prescribed  to  the  satisfaction  of 
the  Board  of  Trade.  He  shall  give  the  official  receiver  such  information  and  such 
access  to  and  facilities  for  inspecting  the  books  and  documents  of  the  company,  and 
generally  such  aid  as  may  be  requisite  for  enabling  that  officer  to  perform  hia 
duties  under  this  Act. 

Sect.  12  of  1890. — (1.)  The  liquidator  of  a  company  which  is  being  wound  up  by 
the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspec- 
tion, carry  on  the  business  of  the  company,  or  bring  or  defend  any  legal  proceeding 
in  the  name  and  on  behalf  of  the  company,  or  exercise  any  of  the  powers  conferred 
by  sect.  159  or  sect.  160  of  the  Companies  Act,  1862. 

(2.)  The  liquidator  of  any  such  company  may,  without  the  sanction  of  the  Court 
or  of  the  committee  of  inspection,  exercise  any  of  the  other  powers  conferred  on  the 
liquidator  by  sect.  95  of  the  Companies  Act,  1862.     [See  this  section  below.] 

(3.)  The  exercise  by  the  liquidator  of  the  powers  referred  to  in  this  section  shall 
be  subject  to  the  control  of  the  Court,  and  any  creditor  or  contributory  may  apply 
to  the  Court  with  respect  to  any  exercise  or  proposed  exercise  of  any  of  those 
powers. 

(4.)  The  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court 
may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection, 
employ  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any  business  which 
the  liquidator  is  unable  to  take  or  do  himself.  The  sanction  aforesaid  must  be  a 
sanction  obtained  before  the  employment,  except  in  cases  of  lu-gency,  and  in 
euch  cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining  the 
sanction. 

Sect.  13  of  1890. — Cjcncral  rules  may  be  made  for  requiring  or  enabling  all  or 
any  of  the  powers  and  duties  confcircd  and  imposed  on  tlie  Court  by  sects.  91,  98, 
99,  100,  101,  102,  and  107  of  the  Companies  Act,  18G2,  to  be  exercised  or  performed 
by  the  liquidator  as  an  officer  of  the  Court,  and  subject  to  the  control  of  the  Court. 

Provided  that  the  liquidator  shall  not,  without  the  special  leave  of  the  Court, 
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rectify  the  register  of  members,  and  shall  not  make  any  call  without  either  the 
Bpecial  leave  of  the  Court  or  the  sanction  of  the  committee  of  inspection. 

Sect.  91  of  1862  relates  to  calling  meetings  of  creditors  and  contributorics,  and 
the  liquidator's  powers  to  do  this  arc  contained  in  sect.  23  (2)  of  1890,  and  rr.  47 — 
57  of  1890.     See  Chap.  XXXVI. 

Sects.  98,  99,  and  100  of  1802  relate  to  settling  the  lists  of  contributories,  rectify- 
ing the  register  of  members,  and  collecting  the  assets  and  applying  them  in 
discharge  of  liabilities  (all  of  which  duties  were,  under  the  old  practice,  imposed  on 
the  Court) ;  and  Rr.  83 — 91  of  1890  have  been  made  to  enable  these  duties  to  bo 
performed  by  the  liquidator.     See  Chap.  XXXIX. 

As  to  sects.  98  and  99  and  the  rules  thereunder,  and  as  to  sect.  100  of  1862  and 
R.  91  of  1890,  see  Chtip.  XXVII. 

Sect.  102  of  1862  relates  to  making  calls,  as  to  which  see  Rr.  92 — 95  of  1890,  and 
Chap.  XXXIX. 

Sect.  107  of  1862  gives  the  Court  power  to  exclude  creditors  not  proving  vnthin 
a  certain  time.    See  R.  122  and  Form  69  of  1890,  and  Chap.  XXXVII. 

The  powers  of  a  liquidator  as  to  the  admission  and  rejection  of  proofs  are  given 
by  Rr.  110 — 121  of  1890,  and  as  to  declaring  and  paying  dividends  by  R.  122.  See 
Chap.  XXXVII. 

Sect.  98  of  1862  provides,  m(er  alia,  that  the  Court  "  shall  cause  the  assets  of  the  Collection 
company  to  be  collected  and  applied  in  discharge  of  its  liabilities."  of  assets. 

R.  89  of  1890. — The  duties  imposed  on  the  Court  by  sect.  98  of  the  Companies 
Act,  1862,  with  regard  to  the  collection  of  the  assets  of  the  company  and  the 
application  of  the  assets  in  discharge  of  the  company's  liabilities,  shall  be  discharged 
by  the  liquidator  as  an  officer  of  the  Court  subject  to  the  control  of  the  Court. 

R.  90  of  1890. — For  the  purpose  of  the  discharge  by  the  Liquidator  of  the  duties 
imposed  by  sect.  98  of  the  Companies  Act,  1862,  as  varied  by  sect.  13  of  the 
Companies  ("Winding-up)  Act,  1890,  and  the  last  preceding  rule,  the  liquidator 
shall  for  the  purpose  of  acquiring  or  retaining  possession  of  the  property  of  the 
company,  be  in  the  same  position  as  if  he  were  a  receiver  of  the  property  appointed  Quasi 
by  the  High  Court,  and  the  Court  may,  on  his  application,  enforce  such  acquisition  receiver, 
or  retention  accordingly. 

R.  91  of  1890. — The  powers  conferred  on  the  Court  by  sect.  100  of  the  Companies  Possession 
Act,  1802,  shaU.  be  exercised  by  the  liquidator.  Any  contributory  for  the  time  °*  assets, 
being  on  the  list  of  contributories,  trustee,  receiver,  banker,  or  agent,  or  officer  of 
a  company  which  is  being  wound  up  under  order  of  the  Coui-t  shall,  on  notice 
from  the  liqiiidator,  and  within  such  time  as  he  shall  by  notice  in  writing  require, 
pay,  deliver,  convey,  surrender,  or  transfer  to  or  into  the  hands  of  the  liquidator 
any  sum  of  money  or  balance,  books,  pa^Jers,  estate,  or  effects  which  happen 
to  be  in  his  hands  for  the  time  being,  and  to  which  the  company  is  prima  facie  entitled. 

Sect.  95  of  1862. — The  [official]  liquidator  shall  have  i^ower  [with  the  sanction  of  Specific 
the  Court  (but  see  sect.  12  of  1890)]  to  do  the  foUowing  things  :—  powers. 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  proceeding, 
civil  or  criminal,  in  the  name  and  on  behalf  of  the  company : 

To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for  the 
beneficial  winding-up  of  the  same  : 

To  sell  the  real  and  personal  and  heritable  and  moveable  property,  effects,  and 
things  in  action  of  the  company  by  public  auction  or  private  contract,  with 
power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels : 

To  do  all  acts,  and  to  execute,  in  the  name  and  on  behalf  of  the  company,  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use,  when 
necessary,  the  company's  seal : 
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To  prove,  rank,  claim,  and  clraw  a  dividencT,  in  the  matter  of  the  bankruptcy,  or 
insolvency,  or  seqnesbration  of  any  contributory,  for  any  balance  against  the 
estate  of  such  contributory,  and  to  take  and  receive  dividends  in  respect  of  such 
balance,  in  the  matter  of  bankruptcy,  or  insolvency,  or  sequestration,  as  a 
separate  debt  due  from  such  bankrupt  or  insolvent,  and  rateably  vsdth  the 
other  separate  creditors : 
To  draw,  accept,  make,  and  indorse  any  bill  of  exchange  or  promissory  note  in 
the  name  and  on  behalf  of  the  company  ;  also  to  raise  upon  the  security  of  the 
assets  of  the  company  from  time  to  time  any  requisite  sum  or  sums  of  money ; 
and  the  drawing,  accepting,  making,  or  indorsing  of  every  such  bill  of 
exchange  or  promissory  note  as  aforesaid  on  behalf  of  the  company  shall 
have  the  same  effect  with  respect  to  the  liability  of  such  company  as  if  such 
bill  or  note  had  been  drawn,  accepted,  made,  or  indorsed  by  or  on  behalf 
of  such  company  in  the  course  of  carrying  on  the  business  thereof : 
To  take  out,  if  necessary,' in  his  official  name,  letters  of  administration  to  any 
deceased  contributory,  and  to  do  in  his  official  name  any  other  act  that  may  be 
^  necessary  for  obtaining  payment  of  any  moneys  due  from  a  contributory  or 
fi'om  his  estate,  and  which  act  cannot  be  conveniently  done  in  the  name  of  the 
company ;  and  in  all  cases  where  he  takes  out  letters  of  administration,  or 
otherwise  uses  his  official  name  for  obtaining  payment  of  any  moneys  due 
from  a  contributory,  such  moneys  shall,  for  the  purpose  of  enabling  him  to 
take  out  such  letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the 
official  liquidator  himself : 
To  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding-up  the 
affairs  of  the  company  and  distributing  its  assets : 
Control  by  Sect.  23  of  1890. — (1)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liqui- 

committee  of  dator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  shall,  in  the 
inspection,  &c.  administration  of  the  property  of  the  company  and  in  the  distribution  thereof 
amongst  its  creditors,  have  regard  to  any  dii-ections  that  may  be  given  by  resolu- 
tion of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the  committee 
of  inspection,  and  any  directions  so  given  by  the  creditors  or  contributories  at  any 
general  meeting  shall  in  case  of  conflict  be  deemed  to  override  any  directions  given 
by  the  committee  of  inspection. 
Callin"-  (2)  The  h'quidator  may  from  time  to  time  summon  general  meetings  of  the  cre- 

ineetings  of        ditors  or  contributories  for  the  purpose  of  ascertaining  their  wishes,  and  it  shall  be 
crecutors,  ire.     j^-g  ^^ij  to  summon  meetings  at  such  times  as  the  creditors  or  contributories,  by 
resolution,  either  at  the  meeting  appointing  the  liquidator  or  otherwise,  may  direct, 
or  whenever  requested  in  writing  to  do  so  by  one-tenth  in  value  of  the  creditors  or 
contributories,  as  the  case  may  be. 
Directions  {•^)  The  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in 

of  Court.  relation  to  any  particular  matter  arising  under  the  winding-up. 

(4)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liquidator  shall  use  his 
own  discretion  in  the  management  of  the  estate  and  its  distribution  among  the 
creditors. 

Sect.  24  of  1890. — If  any  person  is  aggrieved  by  any  act  or  decision  of  the  liqui- 
dator of  a  company  which   is  being  wound  up  by  order  of  the  Court,  he  may 
apply  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  deci- 
Bion  complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 
And  SCO  Chap.  XLIX. 
Control  by  Sect.  25  of  1890.— (1)  The  Board  of  Trade  shall  take  cognizance  of  the  conduct 

Board  of  ^f  liquidatm-H  of  companies  which  arc  being  wound  up  by  order  of  the  Court,  and 

'^^  '"  in  the  event  of  any  such  liquidator  not  faithfully  performing  Ids  duties  and  duly 

observing  all  the  requirements  imposed  on  1dm  by  statute,  rules,  or  otherwise,  with 


DUTIES  AND  POWERS  OF  LIQUIDATORS.  209 

respect  to  the  performance  of  his  duties,  or  in  the  event  of  any  complaint  being 
made  to  the  Board  by  any  creditor  or  contributory  in  regard  thereto,  the  Board 
shall  inquire  into  the  matter,  and  take  such  action  thereon  as  may  be  deemed 
expedient. 

(2)  The  Board  may  at  any  time  require  any  liquidator  of  a  company  -which  is 
being  wound  up  by  order  of  the  Court  to  answer  any  inquiry  made  by  them  in 
relation  to  any  winding-up  in  which  the  liquidator  is  engaged,  and  may,  if  the 
Board  think  fit,  apply  to  the  Court  to  examine  on  oath  the  liquidator  or  any  other 
person  concerning  the  winding-up. 

(3)  The  Board  may  also  direct  a  local  investigation,  to  be  made  of  the  books  and 
vouchers  of  the  liquidator  of  any  company  which  is  being  wound  up  by  order  of 
the  Court. 

And  see  Chap.  LI. 

R.  161  of  1890. — (I)  Where  a  liquidator  is  appointed  by  the  Court,  the  official  Duty  of  offi- 
receiver  shall  forthwith  put  the  liquidator  into  possession  of  all  property  of  the  ^^^^  receiver 
company  of  which  the  oflBcial  receiver  may  have  custody  ;  provided  that  such  liqui-   i{j,,,i(i„fQ_ 
dator  shall  have,  before  the  assets  are  handed  over  to  him  by  the  official  receiver,   being 
discharged  any  balance  due  to  the  official  receiver  on  account  of  fees,  costs,  and  appointed, 
charges  properly  incurred  by  him,  and  on  account  of  any  advances  properly  made 
by  him  in  respect  of  the  company,  together  with  interest  on  such  advances  at  the 
rate  of  four  pounds  per  centum  per  annum  ;  and  the  liquidator  shall  pay  all  fees, 
costs,  and  charges  of  the  official  receiver  which  may  not  have  been  discharged  by 
the  liquidator  before  being  put  into  possession  of  the  property  of  the  company,  and 
whether  incurred  before  or  after  he  has  been  put  into  such  possession. 

(2)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  the  company's  assets 
until  such  balance  shall  have  been  paid  and  the  other  liabilities  shall  have  been 
discharged. 

(3)  It  shall  be  the  duty  of  the  official  receiver,  if  so  requested  by  the  liquidator, 
to  communicate  to  the  liquidator  all  such  information  respecting  the  estate  and 
affairs  of  the  company  as  may  be  necessary  or  conducive  to  the  due  discharge  of  the 
duties  of  the  liquidator. 

Sect.  21  of  1890. — Every  liquidator  of  a  company  which  is  being  wound  up  by  Liquidator's 
order  of  the  Court  shall  keep,  in  manner  prescribed,  proper  books  in  which  he  shall 
from  time  to  time  cause  to  be  made  entries  or  minutes  of  proceeding-s  at  meetings, 
and  of  such  other  matters  as  may  be  prescribed,  and  any  creditor  or  contributory  of 
the  company  may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent 
inspect  any  such  books. 

R.  143  of  1890. — The  official  receiver,  until  a  liqiiidator  is  appointed,  and  there- 
after the  liquidator,  shall  keep  a  book,  to  be  called  the  "  Record  Book,"  in  which 
he  shall  record  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any  meet- 
ing of  creditors  or  contributories,  or  of  the  committee  of  inspection,  and  all  such 
matters  as  may  be  necessary  to  give  a  correct  view  of  his  administration  of  the 
company's  affairs,  but  he  shall  not  be  bound  to  insert  in  the  "  Record  Book  "  any 
document  of  a  confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter 
affecting  the  interest  of  the  creditors  or  contributories),  nor  need  he  exhibit  such 
document  to  any  person  other  than  a  member  of  the  committee  of  inspection. 

R.  144  (2)  of  1890.— The  liquidator  shall  submit  the  record  book  and  cash 
book,  together  with  any  other  requisite  books  and  vouchers,  to  the  committee  of 
inspection  (if  any)  when  required,  and  not  less  than  once  every  three  months. 
[And  see  R.  144  (1),  as  to  cash  book,  i)ifr(i,  Chap.  XXIV.] 

P.  F 
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Preliminary  Steps. 

The  liquidator,  unless  he  is  the  official  receiver,  should  bear  in  mind  that  before 
he  can  act  as  liquidator  he  must  give  notice  of  his  appointment  to  the  Registrar  of 
Joint  Stock  Companies  (Form.  187),  and  must  give  security  to  the  satisfaction  of  the 
Board  of  Trade.  Until  he  has  done  these  things  he  is  not  capable  of  acting  as 
liquidator.     See  sect.  4  (3)  of  1890,  p.  190. 

The  Board  of  Trade  certificate  of  security  having  been  given,  must  be  filed 
at  the  office  of  the  Registrar  in  Companies  Liquidation,  Room  66,  Bankruptcy 
Buildings. 

Subsequent  Steps. 

The  above  sections  and  rules  point  out  some  of  the  principal  powers  and  duties  of 
the  liquidator,  but  it  may  be  convenient  to  refer  to  the  principal  duties  and  powers 
of  the  liquidator  in  greater  detail. 


Accounts  and  Audit  thereof. 

As  to  the  accounts  of  the  liquidator  and  the  audit  thereof,  see  sect.  20  of  1890, 
and  Rules  135  and  140  of  1890,  set  out  in  Chap.  XXIV. 


Actions. 

As  to  liquidator  bringing  and  defending,  see  Chap.  XXXII.  As  to  restraining. 
Chap.  XXXIII.  When  action  necessary  instead  of  summons  in  winding-up,  supra, 
p.  18. 

Appeals  from  Liquidator. 

Sect.  24  of  1890  provides  that  if  any  person  is  aggrieved  by  any  act  or  decision 
of  the  liquidator  of  the  company  which  is  being  wound  up  by  order  of  the  Court, 
he  may  appeal  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the 
act  or  decision  complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

In  the  High  Court  the  application  is  made  by  summons,  even  where  the  appeal  is 
from  the  decision  of  the  official  receiver  acting  as  liquidator.  See  R.  3  of  April, 
1892  ;  National  Wholemeal  Co.,  (1892)  2  Ch.  457  (an  appeal  against  the  rejection  by 
the  liquidator  of  a  proof). 

As  to  appeals  by  the  liquidator  fi'om  an  order  of  the  Court,  see  Foitus,  mfra. 
Chap.  XLIX. 

Banking  Account. 

All  moneys  received  by  a  liquidator  in  a  compulsory  winding-up  must  be  paid, 
■without  deduction,  to  the  Comj:)anies  Liquidation  Account,  unless  an  account  with 
any  other  bank  has  been  authorized  by  the  Board  of  Trade  under  sect.  11  of  1890. 
Remittances  are  to  bo  made  once  a  week,  or  forthwith  if  a  sum  of  200/.  has 
been  received.  Sec  Board  of  Trade  Regulations,  January,  1893,  Appendix  B.,  and 
Chaps.  XXIV.  and  XXV. 

Board  of  Trade. 

Sect.  25  of  1890  places  the  liquidators  under  the  control  of  the  Board  of  Trade, 
and  T'liables  the  Board  of  Trade  to  require  information  from  liiiuidators,  and  to 
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order  a  local  investigation.  And  the  liquidator  has  to  give  security  to  the  satis- 
faction of  the  Board  of  Trade,  which  can  increase  or  diminish  his  security  as 
occasion  may  require.     See  sect.  4  (3)  of  1890,  supra,  and  R.  67  of  1890. 


Books  to  be  Kept. 

The  liquidator  should  apply  to  the  official  receiver  for  delivery  of  the  Record 
Book  and  Cash  Book.  See  Rules  143  and  144  of  1890.  As  to  books  to  be  kept,  see 
sect.  21  of  1890,  and  the  rules  above  refeiTed  to. 

As  to  handing  over  on  resignation,  retirement  or  removal,  see  R.  141  of  1890. 


BORROWINO. 

The  power  to  boiTow,  whicb  may  be  exercised  without  the  sanction  either  of  the 
Court  or  the  committee  of  inspection,  is  conferred  by  the  joint  operation  of  sect.  12 
(2)  of  1890,  and  sect.  95  of  1862.     See  Chap.  XXVIII. 


Calls. 

The  power  to  make  calls  cannot  be  exercised  until  a  list  of  contributories  has  been 
settled,  and  not  then  until  the  special  leave  of  the  Court  or  the  sanction  of  the 
committee  of  inspection  has  been  obtained.  The  power  is  conferred  by  the  joint 
operation  of  sect.  13  of  1890,  and  Rules  92  and  95  of  1890.     See  Chap.  XXXIX. 


CAERYma  ON  Business. 

The  liquidator  can  caiTy  on  the  business  of  the  company  with  the  sanction  either 
of  the  Court  or  of  the  committee  of  inspection.  See  sect.  12  (1).  The  matter  is 
dealt  with  in  Chap.  XXVI. 

Collection  of  Assets. 

See  sect.  98  of  1862,  and  Rr.  89,  90,  and  91  of  1890.  In  order  to  collect  the  pro- 
perty of  the  company,  the  liquidator  should  by  himself  or  his  agents  take  possession 
and  place  in  safety  the  movable  assets,  and  should  give  notice  to  all  debtors  calling 
on  them  to  pay  to  him  the  debts  owing  from  them  respectively  to  the  company,  and, 
if  necessary,  he  should  take  legal  proceedings  to  obtain  possession,  and  to  recover 
moneys  and  assets  outstanding.     See  further,  "  Possession,"  infra. 


Committee  of  Inspection. 

See  sect.  9  of  1890  as  to  the  appointment  and  proceedings  of  the  committee. 
If  there  is  no  committee,  see  R.  169  of  1890.     See  further,  as  to  committee  of 
inspection,  Chap.  XXII. 

Compromises. 

The  power  to  compromise  is  conferred  by  sects.  159  and  160  of  1802.  By  sect  12 
(1)  of  1890  the  liquidator  is  empowered  to  exercise  the  powers  conferred  by  those 
sections  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection. 
See  further  Chap.  XL VII. 
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CONTEIBUTORIES , 


See  Chap.  XXXIX.,  p.  446. 


Control  of  Court. 

The  exercise  by  the  liquidator  of  his  powers  is  subject  to  the  control  of  the  Court. 
Sects.  94—97  of  1862 ;  sect.  12  (3)  of  1890,  and  sect.  13  of  1890  ;  and  Rr.  89,  90  of 
1890. 

Creditors. 

It  is  the  duty  of  the  liquidator  to  find  out  from  the  books  and  papers  of  the  com- 
pany and  the  statement  of  affairs  who  are  the  creditors  of  the  company.  If  any 
creditor  omits  to  put  in  his  claim,  the  liquidator  should  communicate  with  him. 
After  a  winding-iip  order  the  statutory  limitation  does  not  run  as  against  the 
creditors  of  the  company,  and  mere  delay  in  giving  in  the  claim  does  not  exclude 
the  creditors  from  participating  in  the  fund.  See  General  Rolling  Stock  Co.,  7  Ch. 
646,  and  Form  431. 

And  see  further  as  to  creditors,  i^osf,  Chap.  XXXVII. 


Debentures. 

The  subject  of  debentures  and  debentui'e  stock  is  dealt  with  in  some  detail  in 
Chap.  XXXVIII. 

And  see  Part  I.,  pp.  612,  744. 


How  far 
directions  of 
creditors,  &c. 
binding. 


Directions  of  Court,  Creditors,  Contributories,  and  Committee. 

Under  sect.  23  (1)  of  1890,  the  liquidator  is  "  to  have  regard  "  to  the  directions  of 
the  creditors  or  contributories,  or  committee  of  inspection,  and  jjaragraph  (3)  of  the 
same  section  provides  that  the  liquidator  may  apply  to  the  Court  in  manner  pre- 
scribed for  directions  in  relation  to  any  particular  matter  arising  under  the 
winding-up.  The  application  should  be  by  summons  (see  R.  3  of  Api-il,  1892), 
sui^ported  by  the  necessary  evidence. 

The  expression  "have  regard  to  the  dii-ections  of  the  creditors,  &c.,"  does  not 
import  that  the  liquidator  must  obey  such  directions.  No  doubt  it  would  not  be 
projjer  to  act  contrary  to  the  directions  so  given,  but  if  the  liquidator  thinks  that  it 
would  not  be  expedient  to  comply  with  such  directions,  he  can  apply  to  the  Court 
for  directions,  and  the  Court  may  make  an  order  directing  him  to  disregard  the 
prior  directions.  Jix  parte  Cocks,  21  C.  Div.  405  (decided  on  similar  provisions  in 
the  Bankruptcy  Act,  1869).  Indeed,  the  liquidator  is  bound  to  consider  the  pro- 
priety of  the  directions  given  by  the  creditors,  contributories,  or  coimnittee  of 
ins^icction,  fur  if  those  directions  are  unreasonable,  and  he  acts  thereon,  he  may  be 
ordered  iiersonally  to  pay  the  resulting  costs.  £.v  parte  Brown,  17  Q.  B.  Div.  492. 
In  this  case  the  committee  of  inspection  had  dii-ccted  the  trustee  to  reject  a  proof 
on  mere  technical  grounds  ;  the  trustee  had  acted  on  these  directions,  but  the  Court 
overruled  his  decision,  and  directed  that  he  should  personally  pay  the  costs,  and  the 
Court  of  Appeal  confirmed  tho  decision,  and  ordered  the  trustee  personally  to  pay 
the  costs  of  the  appeal.  In  giving  judgment  Lord  Esher,  M.  R.,  said  that,  "  The 
argument  comes  to  this,  that  if  a  committee  of  inspection  direct  a  trustee  to  take  a 
point  and  go  to  law  about  it,  although  the  view  of  tlic  committee  may  be  fiivolous 
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and  nonsensical  to  the  last  degree,  yet  the  trustee  is  justified  by  their  direction  in 
spending  the  assets  of  the  estate,  and  the  judge  has  no  discretion  under  such  circum- 
stances to  make  him  pay  the  costs.  In  my  ojiinion  that  is  not  the  meaning  of  the 
Act.  Although  the  trustee  is  to  have  regard  to  the  directions  of  the  committee  of 
inspection,  he  is  not  thereby  justified  in  entering  into  litigation  or  otherwise  acting 
in  a  manner  which  the  judge  may  properly  consider  to  be  vexatious  and  frivolous, 
and  wastefu''  of  the  property  which  he  has  to  administer.  He  is  not  justified  in  so 
acting  merely  because  a  stuj^id  committee  of  inspection — it  may  be  at  his  own 
suggestion — have  told  him  to  do  so,  however  honest  he  may  be  in  the  sense  that  ho 
never  meant  to  do  anything  for  his  own  personal  advantage.  The  paramount 
authority  of  the  Court  is  even  clearer  in  a  winding-up  than  under  the  Bankruptcy 
Act,  for  sect.  12  (3)  of  1890  and  other  sections  expressly  declare  that  the  exercise  of 
the  liquidator's  powers  is  "  subject  to  the  control  of  the  Court." 

Cave,  J.,  sitting  in  bankruptcy,  on  more  than  one  occasion  expressed  the  opinion   Questions  of 
that  the  liquidator  ought  not  to  apply  to  the  Court  for  directions  unless  there  was  law. 
some  question  of  law  to  be  decided.     Re  Parker,  51  L.  T.  667  ;  Re  Blalcesley,  29  S.  J. 
103. 

But  it  is  submitted  that  the  power  to  apply  for  directions  under  the  Act  of  1890 
is  not  limited  in  this  way,  and  that  the  liquidator  has  a  clear  right  to  apply  to  the 
Court  for  directions  in  regard  to  any  particular  matter,  whether  it  involves  a 
question  of  law  or  a  question  as  to  the  management  or  realization  of  the  property 
of  the  company.  It  has  always  been  the  practice  hitherto  in  winding-up  to  allow 
to  the  liquidator,  whether  official  or  voluntary,  every  opportunity  of  taking  the 
directions  of  the  Court  as  to  any  question  of  difficulty  in  regard  to  which  he  wishes 
for  guidance.  For  example,  shall  he  sell  part  of  the  assets  at  a  price  offered,  or 
postpone  the  sale  in  the  hope  of  getting  a  better  price  ?  Shall  he  stop  the  business, 
and  thus  destroy  the  goodwill,  or  shall  he  keep  it  going  for  a  while,  and  thus  have 
to  risk  further  assets  ?  Shall  he  borrow  money,  although  he  can  only  obtain  it  on 
onerous  terms?  Shall  he  engage  in  litigation  which  may  fail?  Shall  he  appeal  to 
the  Court  of  Appeal?  Shall  he  compromise  a  claim  or  endeavoiir  to  enforce  it? 
Such  matters  may  involve  most  difficult  questions  of  expediency,  especially  where 
the  liquidator  and  creditors  or  contributories  or  the  members  of  the  committee  of 
inspection  are  not  of  the  same  oijinion,  and  it  may  be  highly  desirable  to  take  at 
once  the  directions  of  the  Coiirt,  and,  as  we  have  seen,  under  sect.  12  (3)  of  1890, 
the  Court  has  full  jurisdiction  to  give  directions  in  relation  to  any  particular  matter ; 
and  it  would  seem  that  to  decline  to  exercise  that  jurisdiction  merely  because  a 
matter  does  not  involve  a  question  of  law  is  contrary  to  the  intention. 


Dividends. 

The  liquidator  must  of  course  from  time  to  time  pay  dividends  to  the  creditors, 
and  to  the  contributories  if  there  are  any  funds  available.  See,  as  to  dividends  to 
creditors,  infra,  Chap.  XXXYII.  ;  and  as  to  dividends  to  contributories,  infra. 
Chap.  XXXIX. 


Examination. 

As  to  the  public  examination  under  sect.  8  of  1890,  the  official  receiver  must  take 
the  initiative  in  obtaining  and  conducting  it ;  but  the  liquidator,  whether  he  is  or  is 
not  the  official  receiver,  may  take  part  in  it,  and  he  should  therefore  consider 
■whether  it  is  expedient  so  to  do,  and  shoidd,  if  necessary,  obtain  the  sanction  of  the 


214  WINDING-UP  BY  THE  COURT.        [ChAP.  XXI. 

committee  of  inspection  or  of  the  Court,  and  instruct  the  solicitor  accordingly. 
See,  further,  Chap.  XLIV. 

As  to  private  examinations  (under  sect.  115  of  1862)  for  the  purpose  of  obtaining 
information,  see  Chap.  XLIII. 

File  of  Peoceedings. 

Although  R.  33  of  April,  1892,  does  not  so  provide,  there  can  be  no  doubt  that 
the  liquidator  is  entitled  to  examine  the  file  which  is  kept  iu  the  High  Court  by  the 
registrar  pursuant  to  R.  11  of  April,  1892,  and  in  other  Courts  pursuant  to  R.  31. 
See  also  R.  161  (3)  of  1890. 

See  supra,  p.  32,  as  to  filing  with  the  proceedings  a  memorandum  referring  to 
advertisements. 

Infoematioj^'  by  or  to  Official  Receiver. 

The  liquidator  is  bound  to  give  information  and  aid  to  the  official  receirer  under 
sect.  4  (3)  of  1890,  and  under  sect.  2.5  (2)  of  1890  is  bound  to  answer  inquii-ies  of 
Board  of  Trade;  and  see  sect.  20  (3)  of  1890. 

On  the  other  hand,  the  official  receiver  is  bound  to  give  information  to  the 
liquidator  under  R.  IGl  (3)  of  1890. 

L^\:XDLORDS. 

The  liquidator  must  have  regard  to  the  rights  of  landlords  of  any  property  held 
by  the  company,  and  must  protect  the  assets  of  the  company  as  far  as  may  be. 
See  Chap.  XXXV. 

Where  the  company  holds  leaseholds  and  is  insolvent,  the  liquidator  should 
consider  carefully  whether  it  is  or  is  not  desirable  to  keep  the  leaseholds  for  the 
benefit  of  the  winding-up.  The  Companies  Acts,  1862  to  1890,  do  not  invest  the 
liquidator  with  any  power  to  disclaim  leaseholds  ;  nevertheless,  if  he  gives  notice  to 
the  landlord  abandoning  them,  the  landlord  cannot  claim  payment  of  the  rent  in 
full  as  part  of  the  expenses  of  the  liquidation,  and  accordingly  cases  may  arise  in 
which  it  is  desirable  thus  to  abandon  the  asset.  On  the  other  hand,  if  the  liquidator 
keeps  on  leaseholds  for  the  benefit  of  the  winding-up  he  will  generally  have  to  pay 
the  rent  in  full  as  part  of  the  expenses  of  the  winding-up. 

See  as  to  proofs  by  landlords  in  respect  of  future  rent,  &c.  Fanther  Lead  Co., 
(1896)  1  Ch.  978;  Kew  Oriental  Bank  Corporation  (No.  2),  (1895)  1  Ch.  753. 

Litigation. 

The  liquidator  may  bring  or  defend  any  legal  proceedings  in  the  name  and  on  behalf 
of  the  company,  but  only  with  the  sanction  of  the  Court  or  of  the  committee  of 
inspection  (sect.  12  (1)  of  1890) ;  and  if  no  committee,  see  R.  169  of  1890,  supra, 
p.  181. 

It  would  seem  that  the  sanction  is  only  required  as  regards  external  proceedings 
which  have  to  bo  taken  in  the  name  of  the  company.  No  such  sanction  is  required 
in  the  case  of  legal  proceedings  by  the  liquidator  in  his  official  name  to  recover  moneys 
duo  from  a  contributory,  nor,  it  is  conceived,  in  the  case  of  applications  in  the 
winding-up  which  the  liquidator  can  make  in  his  official  name,  e.  g.,  under 
sect.  10  of  1890,  or  sect.  23  (.3)  of  1890. 

As  to  a  hquidator  allowing  proceedings  to  be  taken  by  another  person  in  his 
name,  see  W.  N.  (1894)  160  ;  Anglo- Sardinian  Antimony  Co.,  W.  N.  (1894)  166. 
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The  liquidator  in  bound  to  collret  aud  get  in  the  assets,  and  for  that  purpose  to 
take  all  necessary  legal  proceedings ;  and  accordingly  ho  shoidd  ascertain  what 
rights  and  claims  there  are  which  it  appears  to  be  proper  to  enforce  by  legal  pro- 
ceedings, and  what  legal  proceedings  against  the  company  it  is  desirable  to  defend 
and  resist,  and  he  should  obtain  the  sanction  of  the  committee  of  inspection  to  his 
taking  or  defending  such  proceedings,  and  to  his  employing  a  solicitor  for  the 
purpose ;  and  if  the  committee  of  inspection  refuses  to  sanction  that  which  he 
considers  it  proper  to  do,  the  liquidator  should  go  to  the  Court  for  directions, 
under  sect.  23  (3)  of  1890 ;  and  even  if  the  committee  gi'ants  its  sanction  it  seems 
proper  for  the  liquidator  to  go  to  the  Court  where  he  considers  that  the  proceedings 
may  involve  the  assets  in  risk,  and  that  it  is  desirable  to  obtain  the  approval  of  the 
Court. 

As  to  costs  of  legal  proceedings  :  — 

(a)  As  between  the  liquidator  and  the  assets — 

Prima  facie  the  liquidator  is  entitled  to  be  paid  out  of  the  assets  his  costs  of  all 
proceedings  properly  taken  or  defended  by  him.  Silver  VuUeij,  21  C.  D.  381.  But 
costs  improperly  incurred  may  be  disallowed  {S.  C),  even  though  the  proceedings 
were  sanctioned  by  the  committee.     17  Q.  B.  D.  492. 

{b)  As  between  the  liquidator  and  the  other  party  to  the  proceedings — 

If  the  other  party  is  successful,  he  should  get  his  costs  {Bailey  and  Leathani's 
case,  8  Eq.  97 ;  Ex  parte  Smith,  3  Ch.  125 ;  Home  Investment  Society,  14  C.  D. 
167) ;  and  the  liquidator,  even  where  he  is  also  the  official  receiver,  should  bear  in 
mind  that  if  he  is  unsuccessful  he  may,  in  special  cii'cumstances,  be  ordered  per- 
sonally to  pay  the  costs,  and  left  to  take  his  chance  of  getting  recouped  out  of  the 
assets.     Hoiinshw Brewery  Co.,  W.  N.  (1S9G)  45  ;  IF.  PoivcU and  Sons,  (1896)  1  Ch.  681. 

The  Court  of  Appeal  generally  deals  thus  with  a  liquidator  who  upon  an  appeal 
is  unsuccessful  {Fcrrao''s  case,  9  Ch.  355  ;  City  and  County  Co.,  13  C.  D.  483  ; 
Silver  Valley  Co.,  21  C.  D.  381  ;  Ex  parte  Strawbridgc,  25  C.  Div.  2G6).  In  Salisbury- 
Jones''  case,  (1895)  1  Ch.  333,  it  was  laid  down  in  the  Coui-t  of  Appeal  that  the  order 
should  be  to  pay  "  out  of  the  assets,"  aud  that  it  was  not  the  practice  to  order  the 
liquidator  to  pay  the  costs  personally,  unless  he  had  done  something  to  make 
himself  personally  liable.  But  the  application  in  that  case  was  by  a  conti'ibutory 
whom  the  liquidator  had  placed  on  the  list.  In  settling  the  list  the  liquidator 
fulfils  duties  of  a  (^wrtsi-judicial  character.  A  Court  of  first  instance  has  not  uncom- 
monly ordered  a  liquidator  who  fails  in  some  proceeding  before  the  Court  to  pay 
the  costs  to  the  other  party,  and  to  take  them  out  of  the  assets,  SichelVs  case,  3 
Ch.  119  ;  Freehold  Land  Co.  v.  Spargo,  W.  N.  (1869)  160  ;  Borough  Commercial  and 
Building  Society,  Vaughan  Williams,  J.,  14  Eeb.  1893;  and  Forms  428,  509,  and 
662a.  And  see  Ex  parte  Leicestershire  Banking  Co.,  14  Q.  B.  D.  48  ;  and  Ex  parte 
Strawbridgc,  25  C.  Div.  266. 

More  commonly  where  there  is  no  suggestion  that  the  assets  are  or  may  be 
deficient,  the  order  directs  the  liquidator  to  pay  the  costs  out  of  the  assets  of  the 
company.  As  to  the  effect  of  such  an  order  and  the  priority  which  it  gives,  see 
London  Metallurgical  Co.,  (1895)  1  Ch.  758,  where  the  authorities  are  all  fuUy  dis- 
cussed, including  Home  Investment  Society,  14  C.  D.  167  ;  Dominion  of  Canada 
Plumbago  Co.,  27  C.  D.  33 ;  Ex  parte  Bentley,  12  C.  D.  857  ;  Cape  Breton,  17  C.  D. 
205  ;  Ex  parte  Percival,  6  Eq.  519  ;  Re  Dronfield  Co.,  23  C.  D.  519  ;  and  Staffordshire 
Gas  and  Coke  Co.,  (1893)  3  Ch.  523. 

Meetings. 
As  to  meetings  of  creditors  and  contributories,  see  sect.  23  of  1890,  Rr.  47 — 57 
of  1890,  and  R.  25  of  April,  1892,  Chap.  XXXVI, 
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MlSFEAS.^'CE. 

It  is  the  duty  of  the  liquidator  to  investigate  the  afPairs  of  the  company  in 
detail,  and  to  ascertain  whether  any  of  the  officers  or  employes  commit  any  mis- 
feasance or  breach  of  trust.  Tor  that  purpose  he  shoiild  examine  the  books  and 
documents  of  the  company,  and  make  all  necessary  inquiries,  and  should,  if  need 
be,  examine  persons  capable  of  giving  information  under  sect.  115  of  the  Act  of 
1862,  and  further,  if  necessary,  should  take  proceedings  under  sect.  10  of  1890,  or 
by  action,  as  he  may  be  advised.     See,  further.  Chap.  XLV. 

Possession. 

See,  as  to  possession,  Er.  89,  90,  and  91  of  1890,  supra,  p.  207. 

Having  regard  to  R.  90,  any  interference  in  the  possession  of  the  liquidator  is 
a  contempt  of  Court,  and  may  be  punished  by  committal  or  restrained  by  injunction. 
Ames  V.  Birkenhead  Bock,  30  Beav.  332 ;  Haiuhins  v.  Gatliercole,  1  Drewry,  12 ; 
Helmore  v.  Smith,  35  C.  D.  447  ;  Oswald  on  Contempt,  2nd  ed.  p.  77.  The  proper 
course  for  a  person  whose  rights  are  prejudiced  by  the  appointment,  or  wrongfully 
impeded  by  the  possession  of  the  liquidator,  is  to  apply  to  the  Court.  Russell  v. 
East  Anglian  Eailivay,  3  Mac.  &  G.  117;  Henry  Tound,  Son,  and  Stdchins,  42 
C.  D.  402, 

In  the  matter  of  taking  possession,  the  liquidator  must  exercise  much  discretion. 
Thus,  as  regards  leaseholds,  the  question  whether  it  is  expedient  to  take  possession 
or  not  is  one  which  may  require  the  most  careful  consideration.     See  Chap.  XXXV. 

Again,  as  to  property  which  is  in  mortgage,  it  may  be  that  in  taking  possession 
the  liquidator  would  be  bound  to  make  heavy  outlay  in  order  to  preserve  the  pro- 
perty, and  yet  it  may  be  doubtful  whether,  after  realisation,  there  will  be  any 
margin  for  the  company,  so  that  in  the  result  the  liquidator  may  spend  on  the 
asset  for  the  benefit  of  the  secured  creditor  moneys  which  would  otherwise  be 
applicable  to  the  payment  of  dividends  for  the  unsecured  creditors.  Accordingly, 
in  such  cases  the  liquidator  should  take  the  utmost  care  to  ascertain  that  there  is 
an  assured  margin,  and  that  the  expenditure  of  any  of  the  free  assets  will  enure 
for  the  benefit  of  the  unsecured  creditors,  and  not  for  the  benefit  of  the  secured 
creditors.  Unless  the  liquidator  is  satisfied  as  to  this,  he  ought  to  apply  to  the 
Court  for  directions,  or  should  leave  the  secured  creditors  to  themselves  to  take 
possession  and  make  the  best  they  can  of  the  asset. 

Eates  akd  Taxes. 

As  regards  rates  and  taxes,  see  Blazer  Firelighter,  (1895)  1  Ch.  402,  and  infra, 
pp.  34G,  397—400. 

Eelease. 

When  the  winding-up  is  completed,  the  liquidator  should  apply  for  his  release. 
The  matter  is  dealt  with  in  Chap.  LI. 

Eemuneration. 
The  remuneration  of  the  liquidator  is  dealt  with  in  Chap.  XXIII. 

Eestraining  Actions. 

It  is  the  duty  of  the  liquidator,  as  far  as  possible,  to  prevent  any  waste  of  the 
assetfl  by  undue  litigation.     Sect.  87  of  the  Act  of  1862  expressly  provides  that 
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"  when  an  order  has  been  made  for  the  winding-up  of  a  company  under  this  Act, 
no  suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  commenced  against 
the  company  except  with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the 
Court  may  impose";  and  accordingly,  if  any  action  or  proceeding  is  commenced 
or  proceeded  with  in  violation  of  this  enactment  the  liquidator  should  take  the 
necessary  steps  to  stop  it.     See,  further,  Chai).  XXXIII. 

Sales  of  PRorERXY.  - 

It  is  the  duty  of  the  liquidator  to  sell  and  realise  the  property  of  the  company, 
and  he  can  do  this,  under  sect.  12  of  1890,  without  the  sanction  of  the  Court  or  of 
the  committee  of  inspection.     See  further,  as  to  sales,  Chap.  X. 

Solicitor  or  Agent  (Appointment  of). 
As  regards  the  appointment  of  solicitors  and  agents,  see  Chaps.  XX.  and  XXXI. 

Special  Manager. 

When  the  official  receiver  becomes  liquidator,  whether  provisionally  or  otherwise, 
he  has  power  to  apply  for  the  appointment  of  a  special  manager.     See  Chap.  XI. 

Transfer  of  Actions. 
As  to  the  transfer  of  actions  and  proceedings,  see  Chaps.  XLI.  and  XLII. 

Trustee  :  Liquidator  hotv  far. 

The  assets  are  to  some  extent  impressed  with  a  trust.  Oriental  Inland  Steam  Co., 
9  Ch.  557;  Knowles  v.  Scott,  (1891)  1  Ch.  717;  Eilh  Waterfall  Co.,  (1896)  1  Ch. 
947. 

Two  OR  more  Liquidators. 

Sect.  92  of  1862. — *  *  *  In  all  cases  if  more  persons  than  one  are  appointed  to  the 
office  of  [official]  liquidator,  the  Court  shall  declare  whether  any  act  hereby  re- 
quired or  authorized  to  be  done  by  the  [official]  liquidator  is  to  be  done  by  all  or  any 
one  or  more  of  such  persons. 

This  power  may  be  exercised  at  any  stage  of  the  winding-up.  Midland  Land, 
^c.  Corporation,  W.  N.  (1887)  58. 

But  in  the  absence  of  express  authority,  the  liquidators,  where  there  are  several, 
must  all  concur,  and  have  no  power  to  delegate  to  any  one  or  moi-e  of  themselves 
any  of  the  powers  and  authorities  which  are  vested  in  them  jointly.  It  may, 
however,  be  that  if  they  all  decide  on  a  particular  act  {e.g.,  the  acceptance  of  a 
particular  bill  of  exchange),  they  can  authorize  one  of  themselves  to  sign  for  all 
{London  and  Mediterranca7i  Banh,  3  Ch.  654;  6  Ch.  211)  ;  but  it  has  not  been  so 
decided,  and  it  would  be  unwise  to  act  on  this  footing. 

Where,  however,  by  order  under  sect.  92,  less  than  the  full  number  are  empowered 
to  act,  such  order  is  clearly  effective,  and  the  authorized  number  can  even  convey 
the  legal  estate  in  property  vested  in  the  company  unless  the  legal  estate  has  been 
vested  in  the  liquidators  under  sect.  20  (3)  of  the  Act  of  1862.  Ebsivorth  and  Tidy^s 
Contract,  42  Ch.  Div.  49. 
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Vesting  Orders  (sect.  203  of  1862). 

In  the  case  of  an  unregistered  company  the  Court  may,  in  certain  cases,  make  an 
order  vesting  the  property  of  such  company  in  the  liquidators.  The  order  may  bo 
made  on  motion  ex  parte.  Albert  Life,  18  W.  R.  91.  For  instances  of  orders,  see 
Britannia  Permanent  Building  Society,  63  L.  T.  304  ;  Ebsworth  and  Tidy^s  Contract, 
42  C.  Div.  49 ;  and  Form  192b  below.  The  order  in  Oriental  Bank  Corporation 
(24  June,  1884)  was  only  partial,  viz.,  "  that  all  such  property  of  the  said  corpora- 
tion, wheresoever  situate  out  of  the  jurisdiction  of  the  Court,  is  to  be  vested  in  the 
official  liquidator,"  &c.  In  the  case  of  the  Bank  of  Egypt,  the  winding-up  order 
made  by  Stirling,  J.,  10  Nov.  1887,  declared  "that  all  acts  to  be  done  by  the 
official  liquidator  may  be  done  by  the  official  liquidators  hereby  appointed  jointly, 
or  by  any  one  or  two  of  them,  and  ordered  that  all  such  property,  real  and  personal, 
including  all  interest,  claims,  and  rights  into  and  out  of  property  as  may  belong 
to  or  be  vested  in  the  company  or  to  or  in  any  person  or  persons  in  trust  for  or  on 
behalf  of  the  company,  do  vest  in  the  said  official  liquidators." 

The  effect  of  this  order  is  that  the  property  vests  in  the  liquidator  in  his  official 
capacity  only,  and  he  cannot  be  made  personally  liable  in  an  action.  Graham  v. 
Edge,  20  Q.  B.  Div.  683. 


Form  192b.       Upon  the  aj)plicoii  by  summons,  dated,  &c.,  of  tlie  above-named 
~  bank,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading 


company. 


in  case  of  the  order  to  "wind  uj),  dated,  «S:c.,  and  the  a£ft  of,  &c.  It  is  ordered  that 
unregistered  ^11  such  pptv,  real  and  personal,  of  the  above-named  bank,  wheresoever 
situate,  including  all  interest,  claims,  and  rights  of  the  sd  bank  in, 
to,  and  out  of  "^^ij,  real  and  personal,  and  including  things  in 
action,  as  belongs  to  or  is  vested  in  the  above-named  bank,  or  to  or  in 
any  person  or  persons  on  trust  for  or  on  behalf  of  the  above-named 
bank,  or  any  part  of  such  ppty,  do  vest  in  C.  J.  S.,  the  off  recr  and 
liqr  of  the  above-named  bank,  by  his  official  name.  E7iglish,  Scottish, 
and  Australian  Chartered  Bank,  00102  of  1893,  Keg.,  5  Aug.  1893. 
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committee  of  inspection  (poavers,  proceedings,  and 
remuneration)  . 

As  to  nominating  and  appointing,  see  Chaps.  XVII.  and  XVIII. 

Sect.  9  of  1890. — (1)  A  committee  of  inspection  appointed  in  pursuance  of  tliis  Creditors  and 
Act  shall  consist  of  persons  being  creditors  or  contributories  of  the  company  or  per-    contributories 
sons  holding  general  powers  of  attorney  from  such  persons  in  such  proportions  as        ^"^  ?'^ 
may  be  agreed  on  by  the  meetings  of  creditors  and  contributories  or  as,  in  case  of 
difference,  may  be  determined  by  the  Court. 

(2)  The  committee  of  inspection  shall  meet  at  such  times  as  they  from  time  to  ]Meetin"-s. 
time  appoint,  and,  failing  such  aj^pointment,  at  least  once  a  month ;  and  the  liqui- 
dator or  any  member  of  the  committee  may  also  call  a  meeting  of  the  committee  as 

and  when  he  thmks  necessary. 

(3)  The  committee  may  act  by  a  majority  of  their  members  present  at  a  meeting,    Quorum 
but  shall  not  act  unless  a  majority  of  the  committee  are  present  at  the  meeting. 

(4)  Any  member  of  the  committee  may  resign  his  office  by  notice  in  writing  Ilesi"-nation. 
signed  by  him,  and  delivered  to  the  liquidator. 

(5)  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or  arranges  Vacatin"- 
with  his  creditors,  or  is  absent  from  five  consecutive  meetings  of  the  committee  office, 
without  the  leave  of  those  members  of  the  committee  who  together  with  himself  re- 
present the  creditors  or  contributories  as  the  case  may  be,  his  office  shall  thereupon 
become  vacant. 

(6)  Any  member  of  the  committee  representing  creditors  may  be  removed  by  an  Removal, 
ordinary  resolution  at  any  meeting  of  creditors  of  which  seven  days'  notice  has  been 

given,  stating  the  object  of  the  meeting.  Any  member  of  the  committee  repre- 
senting contributories  may  be  removed  by  an  ordinaiy  resolution  at  any  meeting  of 
contributories,  of  which  seven  days'  notice  has  been  given  stating  the  object  of  the 
meeting. 

(7)  On  a  vacancy  occurring  in  the  office  of  a  member  of  the  committee,  the  liqui-   FiUinsr 
dator  shall  forthwith  summon  a  meeting  of  creditors  or  of  contributories,  as  the  case  vacancies, 
may  require,  for  the  purpose  of  filling  the  vacancy,  and  the  meeting  may,  by  reso- 
lution, re-appoint  the  same  or  appoint  another  creditor  or  contributory  to  fill  the 
vacancy. 

(8)  The  continuing  members  of  the  committee,  provided  there  be  not  less  than 
two  such  continuing  members,  may  act  notwithstanding  any  vacancy  in  their  body. 

(9)  If  there  be  no  committee  of  inspection,  any  act  or  thing  or  any  direction  or  Board  of 
permission  by  this  Act  authorised  or  required  to  be  done  or  given  by  the  committee  Trade  to  act 
may  be  done  or  given  by  the  Board  of  Trade  on  the  application  of  the  liquidator.       'wnen  no 

E.  169  of  1890. — Where  there  is  no  committee  of  inspection,  any  functions  of  the 
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Irregularity. 


Control  by 
committee. 


Purctase  of 
assets  by  com- 
mitteeman. 


Profits 
forbidden. 


committee  of  insjiectlon  whicli  devolve  on  the  Board  of  Trade  may,  subject  to  the 
directions  of  the  Board,  be  exercised  by  the  official  receiver. 

E.  127  (2)  of  1890. — No  defect  or  irregularity  in  the  appointment  or  election  of  a 
member  of  a  committee  of  inspection  shall  vitiate  any  act  done  by  Idm  in  good 
faith. 

Sect.  23  (1)  of  1890. — Subject  to  the  provisions  of  the  Companies  Acts,  the  liqui- 
dator of  a  company  which  is  being  wotind  up  by  order  of  the  Court  shall,  in  the 
administration  of  the  property  of  the  company  and  in  the  distribution  thereof 
amongst  its  creditors,  have  regard  to  any  directions  that  may  be  given  by  resolution 
of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the  committee  of 
inspection,  and  any  directions  so  given  by  the  creditors  or  contributories  at  any 
general  meeting  shall  in  case  of  conilict  be  deemed  to  override  any  directions  given 
by  the  committee  of  inspection. 

R.  156  of  1890. — Neither  the  liquidator  nor  any  member  of  the  committee  of  in- 
spection of  a  company  shall,  while  acting  as  liquidator  or  member  of  such  com- 
mittee, except  by  leave  of  the  Court,  either  directly  or  indirectly,  by  himself  or  any 
partner,  clerk,  agent,  or  servant,  become  purchaser  of  any  part  of  the  company's 
assets.  Any  such  purchase  made  contrary  to  the  provisions  of  this  rule  may  be  set 
aside  by  the  Court  on  the  application  of  the  Board  of  Trade  or  any  creditor  or  con- 
tributory, and  the  Court  may  make  such  order  as  to  costs  as  the  Court  shall 
think  fit. 

As  to  the  cost  of  obtaining  the  sanction,  see  R.  159,  infra. 

R.  158  of  1890. — No  member  of  a  committee  of  inspection,  in  a  winding-up,  shall, 
except  under  and  with  the  sanction  of  the  Court,  directly  or  indirectly,  by  himself 
or  any  employer,  partner,  clerk,  agent,  or  servant,  be  entitled  to  derive  any  profit 
from  any  transaction  arising  out  of  the  winding-up,  or  to  receive  out  of  the  assets 
any  payment  for  services  rendered  by  him  in  connection  with  the  administration  of 
the  assets,  or  for  any  goods  supplied  by  him  to  the  liquidator  for  or  on  accoimt  of 
the  company.  If  it  appears  to  the  Board  of  Trade  that  any  profit  or  payment  has 
been  made  contrary  to  the  provisions  of  this  rule,  they  may  disallow  such  payment 
or  recover  such  profit,  as  the  case  may  be,  on  the  audit  of  the  liquidator's 
accounts. 

[This  rule  is  taken  from  R.  317  of  the  Banki'uptcy  Eules,  1886.  Having  regard 
to  the  decision  in  Ex  parte  Gallard,  (1896)  1  Q.  B.  68,  on  that  rule,  the  sanction  of 
the  Court  cannot  be  given  after  the  profit  has  been  derived ;  it  must  be  obtained 
before  the  business  is  undertaken.  See,  also,  same  case  as  to  what  is  the  profit 
derived  in  the  case  of  a  solicitor,  and  what  is  the  effect  of  a  clerk  of  the  liquidator's 
solicitor  being  on  the  committee.] 

E.  159  of  1890. — In  any  case  in  which  the  sanction  of  the  Court  is  obtained  under 
the  two  last  preceding  rules,  the  cost  of  obtaining  such  sanction  shall  be  borne  by 
the  persons  in  whose  interest  such  sanction  is  obtained,  and  shall  not  be  payable 
out  of  the  company's  assets. 

K.  l')7  only  relates  to  liquidators, 

R.  160  of  1890. — Where  the  sanction  of  the  Court  to  a  pajTnent  to  a  member  of  a 
committee  of  inspection  for  services  rendered  by  him  in  connection  with  the  admi- 
nistration of  the  company's  assets  is  obtained,  the  order  of  the  Court  shall  specify 
the  nature  of  the  services,  and  shall  only  bo  given  where  the  service  performed  is  of 
a  special  nature.  No  payment  shall,  under  any  circumstances,  be  allowed  to  a 
member  of  a  coirmiittcc  for  services  rendered  by  him  in  the  discharge  of  the  duties 
attaching  to  his  office  as  a  member  of  such  committee. 

But  sec  Form  207,  infra. 

As  to  the  taxation  of  charges,  see  Rr,  22  to  30  of  1890,  and  Chap.  XLVIII. 
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Powers  and  Duties  of  Committee. 

The  powers  and  duties  of  the  committee  of  inspection  seem  to  be  as  stated  below 
(but  the  list  is  probably  not  exhaustive)  :  — 

1.  To  fix  the  remuneration  of  the  liquidator,  unless  the  Court  otherwise  orders. 
(R.  154,  cl.  1,  of  1890.) 

2.  To  apply  to  the  Board  of  Trade,  in  a  proper  case,  to  "  authorize  the  liquidator 
to  make  his  payments  into  and  out  of  such  other  bank,"  than  the  Bank  of  England, 
"as  the  committee  may  select"  (see  sect.  11,  sub-s.  3,  of  1890,  and  Chap.  XXV.  ; 
and  to  provide  for  the  countersigning'  of  the  liquidator's  cheques  on  such  account. 
(See  R.  81  of  1890.) 

3.  To  request  tlie  Board  of  Trade  to  invest  in  Government  securities  any  amount 
of  the  cash  balance  standing  to  the  credit  of  the  comjiany's  account,  which  in  their 
opinion  is  in  excess  of  what  is  required  for  the  time  being  to  answer  demands  in 
respect  of  the  company's  estate.  (Sect.  17,  sub-s.  1,  of  1890;  R.  134  of  1890,  and 
end  of  Chap.  XXV.) 

4.  To  request  the  Board  of  Trade  to  sell  securities  to  raise  money  which  in  their 
opinion  is  required  to  answer  such  demands.  (Sect.  17,  sub-s.  2,  of  1890,  and 
R.  134  of  1890.) 

5.  To  sanction  or  refuse  to  sanction  the  liquidator's — 

(a)  Carrying  on  the  business  of  the  company.     (See  Chap.  XXVI.) 

(b)  Bringing  or  defending  any  legal  proceedings  in  the  name  and  on  behalf  of 

the  company.     (See  Chap.  XXXII.) 

(c)  Exercising  any  powers  under  sects.  159  or  160  of  1862  (entering  into  general 

schemes  of  liquidation  or  compromises:  Chap.  XLVII.). 

(d)  Employing  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any  busi- 

ness which  the  liquidator  is  unable  to  take  or  do  himself  (the  sanction 
being  obtained  before  the  employment,  except  in  urgent  cases).  (Sect.  12 
of  1890,  and  Chap.  XX.) 

(e)  Making  any  call  (sect.  13  of  1890  ;  and  as  to  summoning  meetings,  &c.  to 

obtain  the  sanction  of  the  committee,  see  R.  92  of  1890,  and  Chap. 
XXXIX.). 

6.  To  require  the  liquidator  to  submit  the  "Record  Book"  and  "Cash  Book," 
and  any  other  requisite  books  and  vouchers  to  them,  at  least  once  every  three  months, 
and  oftener,  if  they  think  fit.     (R.  144,  cl.  2,  of  1890,  and  Chap.  XXIV.) 

7.  To  see  that  such  "Record  Book"  properly  records  all  minutes  and  proceed- 
ings had  and  resolutions  passed  at  any  meeting  of  the  committee  (see  R.  143  of 
1890) ;  and  that  the  Cash  Book  contains  proper  entries  in  accordance  with  R.  144, 
cl.  1,  of  1890,  and  R.  142,  and  Chap.  XXIV. 

8.  To  audit,  not  less  than  once  every  three  months,  the  "  Cash  Book,"  and  certify 
therein  the  day  of  audit.     (R.  135  of  1890,  Chap.  XXIV.) 

9.  To  require  the  liquidator,  when  he  carries  on  the  business,  once  at  least  in 
every  month  to  submit  his  trading  account,  verified  by  affidavit,  to  the  committee,  or 
some  member  thereof  appointed  for  the  purpose,  who  is  to  examine  and  certify  the 
same.     (R.  137,  cl.  2,  of  1890,  Chap.  XXIV.) 

[N.B. — "  The  provisions  of  these  Rules  as  to  liquidators  and  their  accounts  shall 
not  apply  to  the  official  receiver  when  he  is  liquidator,  but  he  shall  account  in  such 
manner  as  the  Board  of  Trade  may  from  time  to  time  direct.    (R.  168,  cl.  3,  of  1890.)] 

10.  To  give  any  directions  (which,  however,  may  be  overruled  by  general  meetings 
of  creditors  and  contiibutories)  to  the  liquidator  with  regard  to  the  administration 
of  the  property  of  the  company,  and  the  distribution  thereof  amongst  its  creditors. 
(See  sect.  23,  sub-s.  1,  of  1890.) 

The  committee  of  inspection  exercise  their  powex's  by  resolution  passed  by  "  a 
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majority  of  their  members  present  at  a  meeting,  but  shall  not  act  unless  a  majority 
of  the  committee  are  present  at  the  meeting."     (See  sect.  9  (3),  supra.) 

This  means  that— although  there  is  no  quorum,  apparently  for  any  purpose,  unless 
more  than  half  of  the  total  committeemen  are  present — if  there  is  a  quorum,  any 
niunber  exceeding  half  of  them  may  do  any  act  which  the  committee  is  empowered 
to  do  by  the  Act  or  Eiiles.  There  is  no  provision  for  the  appointment  of  a  chair- 
man. 

It  is  usual  for  the  liquidator  (whether  official  receiver  or  outside  liquidator)  to 
attend  the  meetings  and  preside  as  chairman,  but  in  his  absence,  there  seems  to  be 
no  objection  to  the  committee  apx^ointing  one  of  their  number  present  at  the  meeting 
to  preside  as  chairman  thereof.  But  the  liquidator  has  no  right  to  vote  on  the 
resolution,  and,  qiuere,  whether  any  other  chairman  has  a  casting  vote. 

If  any  difference  of  opinion  exists  the  chairman  will  put  the  question  to  the  vote, 
and  the  decision  of  the  majority  will  bind  the  meeting  mid  the  committee  (see  supra)  ; 
but  any  directions  given  may  be  overridden  by  the  creditors  or  contributories  in 
general  meeting.     (See  sect.  23  (1)  of  1890.) 


Record  Book  and  Minutes. 

R.  143  of  1890  provides  that  "  the  official  receiver,  until  a  liquidator  is  appointed, 
and  thereafter  the  liquidator  shall  keep  "  a  Record  Book  "  in  which  lie  shall  record  " 
{inter  alia)  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any  meeting  of 
the  committee  of  inspection  ;"  and  it  is  obvious,  therefore,  that  only  he,  and  not  the 
committee,  can  make  entries  in  this  book,  though  R.  144  (2)  requires  him  to  submit 
the  book  to  the  committee  when  required,  and  not  less  than  once  every  three 
months.  But,  although  not  required  by  the  Act  or  Rules  to  do  so,  the  committee 
should  keep  a  minute  book  recording  all  their  proceedings,  and  the  minutes  of  each 
meeting  should  be  signed  as  correct  by  the  members  present  thereat. 


The  first  entry  in  the  record  book  or  the  minute  book  should  be  a  copy  of  the 
order  of  the  Court  appointing  the  liquidator  and  the  committee,  if  any  ;  this  order  will 
show  what  members  of  the  committee  are  creditors  and  what  contributories.  The 
following  will  show  the  mode  of  entering  the  minutes : — 


Form  193. 

Minutes  of 
meeting  of 
committee  of 
inspection. 


Meeting  of  tlie  committee  of  inspection,  held  at on the 

—  day  of  .     Present,  A.,  B.,  C.  and  D.,  members  of  the  com- 


mittee, and  E.,  the  liqr. 

In  the  chair,  E. 

The  notice  convening  the  meeting  was  read. 

The  liqr  stated  that  he  was  in  treaty  for  the  sale  of  the  coy's  busi- 
ness as  a  going  concern,  and  that,  in  his  ojiiuion,  it  was  desirable  to 
keep  the  business  going  for  the  present,  and  that  he  had  examined  the 
books  and  was  satisfied  that  it  could  be  kejit  going  without  loss,  and 
he  applied  for  liberty  to  carry  it  on  for  one  month. 

Eesolved,  tliat  tlio  liqr  be  authorized  to  carry  on  the  business  for 
one  month  from  this  date. 

The  liqr  stated  that  part  of  the  assets  of  the  coy  consisted  of  three 
bills  of  exchange  drawn  by  the  coy  on  N.,  and  accepted  by  him,  pay- 
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able  on  the day  of ,  and  that  tlieso  bills  had  been  dishonoured, 

and  he  applied  for  liberty  to  bring  an  action  to  enforce  jiayment,  and 
for  that  purpose  to  employ  M.,  solor ;  and  it  was 

Eesolved  that  the  liqr  be  authorized  to  bring  an  action  against  N. 
for  enforcing  payment  of  his  acceptance  above-named,  and  to  employ 
Mr.  M.,  solor,  for  the  purposes  of  such  action. 

The  liqr  produced  a  prov  agmt  for  compromise,  dated  the day 

of  • ,  and  made  between  the  liqr  and  Q.,  a  contributory  of  the  coy, 

and  stated  &c.,  and  it  was 

Eesolved  that  tbe  sd  prov  agmt  be  sanctioned. 

A  letter  from ,  addressed  to  the  liqr,  and  dated  the day  of 

,  respecting  &c.,  was  read,  and  it  was  resolved  tbat  the  liqr  be 

authorized  &c. 

(Signed) ,  Chairman. 

The  minutes  should  be  duly  entered  and  signed  before  the  meeting  separates. 

Remuneration. 

No  general  order  under  sect.  27  (3)  of  1890  has  been  made  by  the  Lord  Chancellor, 
vdth  the  concurrence  of  the  Treasury,  providing  for  the  remuneration  of  members 
of  the  committee  of  inspection,  but  in  the  case  of  a  large  and  troublesome  liquidation, 
where  much  time  of  the  committeeman  is  taken  up  even  "in  the  discharge  of  the 
duties  attached  to  his  office,"  a  special  order  has  been  made,  the  application  being 
supported  by  the  Board  of  Trade. 

Sect.  12  (4)  of  1890  empowers  the  liquidator  in  a  compulsory  winding-up,  with 
the  sanction  either  of  the  Court  or  the  committee  of  inspection,  to  employ  a  solicitor 
or  agent  to  do  any  business  which  the  liquidator  is  unable  to  do  himself ;  and 
among  the  costs  payable  out  of  the  assets  of  the  company,  under  Rule  31  of  1890, 
are  ' '  the  costs  of  any  person  properly  employed  by  the  liquidator  with  the  sanction 
of  the  committee  of  inspection." 

But,  having  regard  to  E,.  160  {supra),  the  sanction  of  the  Court  seems  to  be  neces- 
sary to  payment  even  for  these  services,  if  performed  by  a  member  of  the  committee. 
See  Ex  parte  Gallard,  tibi  stipra,  as  to  the  solicitor  or  his  clerk  being  on  the  com- 
mittee. 

Proceedings. 

{Title.)  Form  193a. 

Take  notice  that  a  meeting  of  the  committee  of  inspection  in  the  Notice  of 

above  matter  \or  of  tbe  above  coy  :  see  Form  54  of  1890]  will  be  held  meeting  of 

-,  ^         ,T-.,,-r  I-  J-,  committee  of 

at  33,  Carey  Street,  Lincoln  s  inn,  London  [or  as  the  case  may  be],  on  inspection. 

the  ■ day  of  ,  189 — ,  at o'clock  in  the noon,  when 

your  attendance  is  requested. 

Dated  this day  of ,  189 — . 

[^Signed']  A.  B.,  [off  recr  and]  liqr  [or  member  of  the  committee  of 
inspection,  and  state  address^. 

The  above  is  the  form  used  when  the  official  receiver  is  liquidator,  with  the 
necessary  modifications,  if  the  meeting  is  called  by  an  outside  liquidator,  or  by  a 
committeeman.     See  sect.  9  (2)  of  1890,  supra. 
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Form  194. 

Kesignation 
by  committee- 
man. 


(Title.) 

To  Mr.  A.  B.,  the  [off  recr  and]  liqr  of  the  above-named  coy. 
Take  notice  that  I,  the  undersigned,  a  member  of  the  committee  of 
inspection  in  the  winding-up  of  the  above-named  coy,  resign  my  office 
as  a  member  of  the  sd  committee.  A  duplicate  of  this  notice  is  sent 
herewith,  and  I  shall  be  obliged  if  you  will  endorse  thereon  an  acknow- 
ledgment of  the  receipt  thof  by  you  and  return  the  same  to  me  at 
the  above  address. 

(Signed)        X. 
See  sect.  9  (4),  supra. 


Form  195. 

Leave  of 
absence  to 
committee- 
man. 


{mie.) 

We,  the  undersigned,  being  members  of  the  committee  of  inspection 
in  the  winding-up  of  the  above-named  coy,  who,  together  with  X., 
represent  the  creditors  [^or  contributories,  as  the  case  may  ie]  of  the 
sd  coy,  hereby  give  leave  to  the  sd  X.  to  absent  himself  from  all 
meetings  of  the  sd  committee,  or  any  such  meeting,  to  be  held  at  any 
time  before  the day  of ,  189 — . 

See  sect.  9  (5),  supra.  If  a  member  is  absent  for  five  meetings,  he  vacates  office 
unless  he  has  leave  under  this  section. 


Form  196. 

Notice  of 
meeting-  of 
creditors  or 
contributories 
to  remove 
committee- 
man. 


{Title.) 

Notice  is  hby  given  that  a  meeting  of  the  creditors  [or  contributories] 

of  the  above-named  coy  will  be  held  at on  the day  of , 

189 — ,  at o'clock  in  the noon,  for  the  purpose  of  considering, 

and  if  deemed  expedient,  passing  the  following  resolution,  that  is  to 

say:   "  That  X.,  a  member  of  the  committee  of  inspection  of  the 

Coy,  Limtd,  representing  creditors  [or  contributories]  thereof  be,  and 
he  is  hby,  removed  from  office." 

Dated,  &c.     A.  B.,  [off  recr  and]  liqr  [state  address']. 

Until  the  member  is  removed  there  is  "  no  vacancy  in  the  office  of  a  member." 
It  is  only  on  such  a  vacancy  occurring  that  the  liquidator  can  "  forthwith  summon 
a  meeting"  under  sect.  9  (7)  "for  the  purpose  of  filling  the  vacancy."  The 
removal  and  filling  up  of  the  vacancy  caunot  tliereforc  be  effected  at  one  meeting, 
and  accordingly  after  the  resolution  for  removal  has  been  passed,  a  further  meeting 
to  fill  up  the  vacancy  must  bo  convened.     See  next  form. 


Form  197. 

Notice  of 
meeting  of 
creditors  or 


{Title.) 

Notice  is  hby  given  that  a  meeting  of  the  creditors  [or  contributories] 
of  the  above-named  coy  will  bo  hold  at on  the day  of , 


committfj:  of  inspection.  22o 

189 — ,  at of  the  clock  in  the noon,  foi-  the  purpose  of  filling  contributories 

the  vacancy  in  the  office  of  a  member  of  the  committee  of  inspection  in  vacancy'on 
the  winding-up  of  the  sd  coy  caused  by  the  resignation  [or  death,  or  committee, 
removal  from  office]  of  X.,  a  creditor  [or  contributory]  thof,  or  by 
X.,  a  creditor  [_or  contributory]  thof,  having  become  bankrupt  [or 
compounded,  or  arranged  with  his  creditors,  or  having  been  absent 
from  five  consecutive  meetings  of  the  sd  committee  without  the  leave 
required  by  the  Cos  (Winding-up)  Act,  1890]. 

Dated,  &.c.  A.  B.,  [off  recr  and]  liqr  of  the  above-named  coy  \_state 
address~\. 

See  scot.  9  (7)  of  1890,  supra.  What  is  to  be  summoned  is  a  mcctiDg  "of  creditors 
or  contributories  as  the  case  may  require,"  not  of  the  creditors  or  contributories  on 
the  committee  of  inspection. 


That  Z.,  of ,  &c.,  a  creditor  [or  contributory]  of  the Coy,    Form  198. 

Limtd,  be,  and  he  is  hby,  appointed  a  member  of  the  committee  of  Resolution  of 

inspection  of  the  sd  coy  in  the  place  or  stead  of  X.,  a  creditor,  who  creditors  or 
T  ,    T     no  contributories 

has  vacated  office.  fillino-  up 

In  case  of  the  death,  removal,  or  resia-nation  of  a  liquidaior,  another  may  be  ^  can  y 

'  '  '^  »       „  .  ,,  committee, 

appointed   "in  the  same  manner  as  directed  in  the  case  of  a  first  appointment. 

R.  65  of  1890.     But  where  the  meetings  resolved  that  no  application  to  the  Court 

should  be  made  to  appoint  a  person  other  than  the  ofiBcial  receiver,  another  official 

receiver  was  appointed  without  resummoning  the  meetings.     There  is  no  provision 

similar  to  R.  65  in  the  case  of  a  vacancy  on  the  committee  of  inspection,  and  having 

regard  to  sect.  9  (7)  of  1890,  supra,  ■p.  219,  it  seems  that  the  creditors  or  contributories 

may  themselves  fill  up  vacancies  without  any  order  of  the  Court. 

{Title.)  Form  199. 

I,  A.  B.,  of  &c.,  the  liqr  in  the  above  matter,  hby  apply  to  the  off  Liquidator's 
recr,  acting  as  the  committee  of  inspection  in  this  winding-up,  for  his  application 
sanction   and  directions  in  the  following  matters,  viz.  :    \_set  out  the  of  official 

matters  in  which  directions  are  required^.  receiver 

2  J  (acting  as 

Dated  this day  of ,189 — ,  committee). 

A.  B.,  Liqr. 

The  above  applicon  will  be  heard  by  the  off  recr  on  the day  of 

,  189—,  at o'clock. 

As  to  the  ofiicial  receiver  acting  as  committee  of  inspection,  see  sect.  9  (9)  of  1890 
and  H.  109  of  1890,  supra. 

Qnccre,  whether  an  outside  liquidator  may  not  at  any  time  summon  the  ofiicial 
receiver  (as  committee)  to  his  aid  under  sect.  9  (2),  supra. 

{Title.)  "Eovm  199a. 

I, ,  the  off  recr  and  liqr  in  the  above  matter,  hby  apply  to  the  Apphcation 

Board  of  Trade,  acting  as  committee  of  inspection,  for  \_here  state  the  ^^^q^.'^q    ^^' 
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Board  of  _         directions  or  jjermission  required.     If  the  statement  oj"  facts  hy  tcliich  the 
as  committee     application  is  supported  is  lengthy.,  it  may  he  appended.      If  the  off  liqr  is 
of  inspection,    of  opinion  that  the  directions  or  po'mission  of  the  Court  are  desirable  he 
should  state  his  reasons  for  thinking  so~\. 

\_Date  and  signature'], 

,  Off  Eecr  and  Liqr. 

See  sect.  9  (9)  of  Act  of  1890,  and  R.  169  of  1890,  sujira,  p.  219. 


Form  200.  {Title.) 

That  A.  B.,  of  &c.,  chartered  accountant,  the  liqr  of  the  above- 
-  Coy,  Limtd,  shall  be  remunerated  for  the  service  of  him- 


Eesolution 
fixing  re- 
muneration of  named 
liquidator. 


self  and  his  clerks  in  the  winding-up  of  the  sd  coy  in  accordance  with 
the  scale  of  percentage  payable  for  realizations  and  distributions  by 
the  off  recr  as  liqr  set  out  in  Table  B.,  Part  II.,  annexed  to  the  order 
of  the  Lord  Chancellor  as  to  fees  of  the  17th  Dec,  1891  \if  expedient 
add,  subject  to  the  following  modifications,  e.g.,  (a)  10  per  cent,  shall 
be  substituted  for  5  per  cent. ;  (b)  8  per  cent,  shall  be  substituted  for 
4  per  cent.,  &c.,  or  as  the  case  may  require]. 

The  remuneration  viusl  now  be  in  the  nature  of  a  commission  or  percentage.  See 
R.  154  of  1890.  Qucere,  whether  the  Court  can  direct  the  remuneration  to  be 
assessed  on  any  other  principle  than  percentage.  As  to  the  power  of  the  Board  of 
Trade  in  bankruptcy  to  alter  the  amount  allowed,  see  In  re  Galland,  61  L.  J.  Q.  B. 
425. 


Form  201. 

Sanction  of 
committee  to 
liquidator 
carrying  on 
business. 


That  the  liqr  be  authorized  to  carry  on  the  business  of  the  coy  until 

the  day  of  ,   189 —  \jrestrict  poxoer  if  necessary,   e.g.,   but  so 

far  only  as  may  be  necessary  to  complete  contracts  already  made  by 
the  sd  coy,  or  by  the  off  recr  as  prov  liqr  thof,  and  to  undertake  con- 
tracts to  an  extent  not  exceeding  what  may  be  necessary  to  sell  the 
land,  buildings,  and  business  of  the  sd  coy  as  a  going  concern,  but  so 

that  the  price  for  such  further  contracts  shall  not  exceed 1.,  and  so 

that  any  such  further  contracts  shall  not  take  more  than months 

to  complete]. 

See  sect.  12  (1)  of  1890. 

Other  forms  of  sanction  (by  the  Coiirt)  to  carrj^ng  on  the  business  will  be  found 
in  Chap.  XXVI. 


Form  202.        That  for  the  purpose  of  carrying  on  the  business  of  the  coy  it  is  for 
the  advantage  of  the  creditors  [or  contributories]  thof  that  the  liqr 

should   have    a    speoial    bankiug  account   with  the  Bank,    and 

that  this  coiumittec  do  make  au  applicou  to  the  Board  of  Trade  to 


Resolution  in 
favour  of 
Hpf;cinl  bank 
account. 


I 
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autliorize  tlio  llqr  to  maico  liis  payments  into  and  out  of  the  sd  bank, 
and  [if  dffemed  necessari/l  that  every  cheque  on  such  account  shall  be 
counters! g'ued  not  only  by  a  member  of  this  committee,  but  by  Y.,  of 
&c.,  the  solr  acting  for  the  sd  liqr  [or  the  special  manager  appointed 
in  the  above  matter,  or  as  the  case  may  require']. 

See  sect.  11  (3)  of  1890,  and  Rr.  81  and  82  of  1890. 


That  L.  M.,  of  &c.,  a  member  of  the  committee  of  inspection  of  the    Form.  203. 

Coy,  Limtd,  be  and  he  is  hby  appointed  the  member  of  the  sd  Appointment 


committee  who  shall  from  time  to  time  until  further  resolution  of  the  *^^  comraittee- 

committee  examine  and  certify  the  trading  account  of  the  liqr  of  the  auditor  of 

sd  coy  pursuant  to  the  Cos  (Winding-up)  Eules,  1890.  tridin^*"'''^ 

See  Rr.  135—138  of  1890,  and  Chap.  XXIV.  account. 

For  certificate  of  audit,  see  Form  211  (Form  80  of  1890). 


Tliat  this  committee  do  sanction  the  employment  by  the  liqr  of  Mr.    Form  204. 
C.  D.,  of  &c.,  solr,  to  take  proceedings  in  respect  of  the  following  Sanction  of 
matter,  viz.  [here  state  the  particular  matter,  as  in  Form  191a].  ikJuidLtoJ  *° 

See  sect.   12  (4)  of  1890.     A  copy  of  this  resolution  must  be  produced  to  the  employing 
taxing  officer  before  the  costs  are  taxed.     R.  29  of  1890.     See  Ex  parte  Gallard, 
(189C)  1  Q.  B.  68*  as  to  solicitor  or  his  clerk  being  on  the  committee. 


That  the   liqr  be  authorized  to  take   the   proceedings   following.  Form  205. 

namely  [state  the  proceedings  to  be  taken  or  acts  to  he  done~\.     And  to  Sanction  of 

employ  C.  D.,  of  &c.,  as  the  sob  for  the  purposes  of  the  sd  proceedings.  J''™?^'^"^^®  *° 

See  sect.  12  (1)  and  (4)  of  1890,  and  Chaps.  XX.  and  XXXII.  ■^i-i°&\'?&  "i" 

^  '  ^  '  defending 

proceedings. 

That  the  sanction,  d'c,  to  an  agreement  for  compromise,  dated,  &c.,  Form  206. 


and  made  between,  &c.,  and  which  sd  agreement  is  identified  by  the  Sanction  of 

followins:    memdum    of     sanction    endorsed    thereon    as    follows  : —  committee  to 
°  fl     T  •  T  •  1  comijromise 

"  Sanctioned  by  the  committee  of  inspection  of  the  withm-named  coy  ^^  arrange- 

this day  of ,  189 — ,  A.  B.,  0.  D.,  members  of  the  committee  ment. 

of  inspection." 

And    see     other    forms    of    sanction    to    compromises    and    aiTangements    in 
Chap.  XLVII. 


Upon  the  applicon  of  W.,  the  liqr  of  the  above-named  bank,  &c.,  It    Form  207. 

is  ordered  that  H.  and  K.,  contributories,  and  D.,  M.,   S.,  and  W.,  Order  for 

creditors,  being  six  members  of  the  committee  of  inspection,  be  dis-  remuneration 
°  of  committee 

Q  2 
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and  discharg- 
ing  some 
members. 


charged,  and  that  Q.,  a  contributory,  and  X.  and  Y.,  creditors,  be 
continued  as  the  committee  of  inspection  under  the  sd  order  of  1 8th 
Dec.  1891  (two  to  be  a  quorum),  and  that  the  sd  W.  be  at  liberty  to 
pay  out  of  the  assets  of  the  bank  the  sum  of  100  guineas  to  each  of 
the  nine  members  of  the  committee  of  inspection,  exclusive  of  their  out 
of  pocket  expenses,  for  their  services  up  to  the  19th  May,  1892,  the 
date  of  the  order  confirming  the  scheme  of  reconstruction.  English 
Ba7ik  of  River  Plate,  (1891)  E.  0258,  Chitty,  J.,  19th  July,  1892. 
A.  1067. 

Having  regard  to  R.  160  of  1890,  p.  220,  it  would  seem  that  the  order  ought  to 
have  specified  the  special  services  rendered  ;  and  it  is  now  usual  to  specify  them. 
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CHAPTER  XXIII. 

REMUNERATION  OF  LIQUIDATOR. 


How  Remuneration  Assessed. 

Sect.  93  of  1862. — There  shall  be  paid  to  the  official  liquidator  such  salary  or  Act  of  I8G2. 
remuneration,  by  way  of  percentage  or  otherwise,  as  the  Court  may  direct ;  and  if 
more  liquidators  than  one  are  appointed,  such  remuneration  shall  be  distributed 
among  them  in  such  proportions  as  the  Court  directs. 

This  section  has  not  been  repealed  by  the  Act  of  1890. 

The  regulation  set  out  below  was  issued  in  1868  as  a  guide  to  the  exercise  of  the  Regulation  of 
discretion  of  the  Coui't  under  sect.  93  of  18C2  ;  but  it  was  not  a  rule  of  Court,  and,  1868. 
as  appears  from  the  concluding  paragraph,  did  not  fetter  the  Court's  discretion. 
See  Cannan's  case,  7  Eq.  102 ;  and  Mysore  Reefs  Co.,  3i  Ch.  Div.  14.  It  was  gene- 
rally acted  on  up  to  the  end  of  1890,  when  the  "Winding-up  Act  was  passed,  and 
under  R.  15i  of  1890  {uifra),  it  is  still  open  to  the  Court  to  direct  that  the  liquidator 
shall  be  remunerated  according  to  the  mode  prescribed  by  the  Regulation  of  1868  ; 
and  see  infra. 

REGULATION 

As  TO  THE  Mode  of  Remttneeating  Official  Liquidatoes  adopted  by  the  Master 
OF  THE  Rolls  and  the  Vice-Chancelloes,  and  sanctioned  and  appeoved  by 

THE  LOED  ChANCELLOE. 

Every  application  by  an  official  liquidator  for  remuneration  must  be  supported 
by  an  affidavit  showing  the  number  of  hours  devoted  by  him  and  his  clerks  re- 
spectively to  the  business  of  the  liquidation. 

In  fixing  the  amount  of  the  remuneration,  the  judge  will,  subject  as  hereinafter 
mentioned,  be  guided  by  the  following  scale :  — 

Liquidatoes. 
Group  A.  Per  day  of 

eight  huurs. 
Class  1 .  Where  the  assets  divisible  among  the  unsecured  credi-  £  £ 

tors  shall  not  amount  to 500  1 

„      2.  "Where  they  shall  amount  to £500  and  not  to  2,000  2 

,,  3.  ,,  ,,  ,,  2,000  ,,  5,000  3 
Group  B. 

Class  4.  ,,  ,,  ,,                          5,000         „  10,000  4 

„  5.  ,,  ,,  ,,  10,000  „  50,000  6 
Group  C. 

Class  6.  ,,  ,,  ,,                         50,000         ,,  100,000  8 

„      7.  „  ,,  „  100,000          ,,  500,000  10 

,,      8.  ,,  ,,  ,,  500,000  and  over  12 

Cleeks. 

First  class.  Second  class.  Tliird  class. 

Geoup  A.         2s.  ....  \s.  &d.  ....  Is.  per  hour. 

,,      B.         3s 2s.  6c? Is.        ,, 

„      C.         3s.  6^ 2s.  Qd Is.        „ 


230 


WINDING- UP  BY  THE  COURT.     [ChAP.   XXII  L 


Eemuneration 
of  provisional 
liquidator. 

"New  pro\-ision 
as  to  remune- 
ration. 


Improper 
retention 
of  money. 


If  in  the  special  circumstances  of  any  liquidation  it  shall  at  any  time,  or  from 
time  to  time,  appear  to  the  judge  that  it  is  proper  to  place  it  on  a  higher  or  lower 
class,  he  will  so  place  it  accordingly. 

If  it  shall  appear  to  the  judge  that  in  the  special  circumstances  of  any  liquidation 
it  is  projDer  to  add  to  or  deduct  from  the  amount  of  remuneration  provided  by  the 
scale,  he  will  make  such  addition  or  deduction  accordingly. 

If  during  the  progress  of  a  liquidation  it  shall  appear  to  the  judge  expedient  so  to 
do,  he  will  sanction  jjayments  to  the  liquidator  on  account  of  his  remuneration. 

For  this  purpose  the  judge  will  estimate  the  amount  of  such  remuneration  as 
well  as  circumstances  will  admit,  and  will  pay  to  the  liquidator  either  the  whole 
of  such  estimated  remuneration  or  such  part  thereof  as  to  the  judge  shall  seem 
reasonable. 

(This  regulation  is  given  in  L.  R.,  3  Ch.  Ixiv.) 

The  words  "assets  divisible"  in  the  scale  mean  assets  free  to  be  divided  among  the 
creditors  and  shareholders,  not  assets  actually  divided.  Mi/sore  Reefs,  ^c.  Co.,  34 
Ch.  Div.  14. 

Under  the  old  practice,  a  provisional  liquidator  was  remunerated  in  the  same  way 
as  other  liquidators,  unless  the  order  appointing  him  otherwise  provided,  e.  g.,  he 
was  sometimes  appointed  "without  salary,"  or  at  "  £ per  week." 

As  to  the  remuneration  of  the  official  receiver,  as  provisional  liquidator,  see  infra. 
The  practice  with  reference  to  other  provisional  liquidators  is  still  unsettled.  But 
see  Chap.  X. 

R.  154  of  1890. — (1)  The  remuneration  of  a  liquidator  shall,  unless  the  Court 
shaU  otherwise  order,  be  fixed  by  the  committee  of  inspection,  and  shall  be  in  the 
nature  of  a  commission  or  percentage,  of  which  one  part  shall  be  payable  on  the 
amount  realised  after  deducting  the  sums  (if  any)  paid  to  secured  creditors  out  of 
the  proceeds  of  their  securities,  and  the  other  part  on  the  amount  distributed  in 
dividend. 

(2)  If  there  is  no  committee  of  inspection,  the  remuneration  of  the  liquidator 
shall  be  in  accordance  with  the  scale  of  percentage  payable  for  realisations  and  dis- 
tributions by  the  official  receiver  as  liquidator. 

R.  155  of  1890. — Except  as  pro\uded  by  the  Acts  or  these  rules,  no  liquidator 
shall  be  entitled  to  receive  out  of  the  estate  any  remuneration  for  services  rendered 
to  the  company,  except  the  remuneration  to  which  under  the  Acts  and  rules  he  is 
entitled  as  liquidator. 

And  as  to  purchasing  property  of  the  company  without  leave,  or  making  pur- 
chases from  persons  whose  connection  with  the  liquidator  might  result  in  profit  to 
himself,  see  Er.  I5G  and  157  of  1800,  and  pp.  275,  291. 

Sect.  11  (4)  of  1890. — If  any  such  liquidator  at  any  time  retains  for  more  than 
ten  days  a  sum  exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade 
in  any  particular  case  authorize  him  to  retain,  then,  unless  he  explains  the  reten- 
tion to  the  satisfaction  of  the  Board  of  Trade,  he  shall  [inter  alia)  be  liable  to  dis- 
allowance of  all  or  such  part  of  his  remuneration  as  to  the  Board  shall  seem 
just. 

Looking  to  the  terms  of  R.  154  (1)  of  1890,  supra,  the  Court  may  by  oi'der  prevent 
the  committee  of  inspection  from  fixing  the  liquidator's  remuneration,  and  may 
then  fix  such  remuneration  itself  under  sect.  93  of  1862  ;  but  it  seems  very  doubtful 
whether  the  Court  can  order  remuneration  on  any  footing  other  than  a  commission 
or  percentage  on  the  amount  realized  and  distributed.  This  rather  suggests  a  com- 
mission or  percentage  on  tlic  lines  of  that  given  to  the  official  receiver  by  the  Order 
as  to  Foes  of  17th  December,  1891  (Appendix  B.)  ;  but  the  preliminary  words 
of  R.  154,  together  with  sect.  93  of  1862,  supra,  may  be  sufficient  to  allow  the 


REMUNERATIOX  OF  LIQUIDATOR. 


231 


Court  to  allow  the  remuneration  on  some  other  footing,  in  ■n-hicli  case  the  above 
regulation  of  18G8  may  still  be  a  guide  to  the  Court. 

The  committee  of  inspection  does  not  always  represent  the  interests  of  both  cre- 
ditors and  contributories,  and  it  is  obvious  that  in  many  cases  the  remuneration 
will  be  more  properly  fixed  by  the  Court  than  by  the  committee. 

Where  there  is  no  committee  of  inspection,  R.  154  (2)  seems  to  direct  peremptorily 
that  the  remuneration  is  to  be  only  according  to  the  scale  of  percentage  in  the  order 
of  17th  December,  1891. 

The  provisions  of  R.  154  apparently  only  apply  in  the  case  of  a  liquidator  other  Remuneration 
than  the  official  receiver.  of  official 

Table  B.,  annexed  to  the  order  of  17th  December,  1891,  states  what  fees  are  T;r,„j/i„ff,r 
payable  to  the  official  receiver — "  I.  "Where  the  official  receiver  acts  as  provisional 
liquidator  only.  II.  Where  the  official  receiver  is  continued  as  liquidator  of  the 
company  (including  his  services  as  provisional  liquidator).  III.  Where  the  official 
receiver  is  continued  as  liquidator  of  the  company  for  the  purpose  of  carrying  out  a 
reconstruction  or  other  scheme  by  which  the  affairs  of  the  company  are  wound  up 
otherwise  than  by  the  realization  and  distribution  of  the  assets."  Table  B.  also 
provides  for  payment  to  the  official  receiver  of — IV.  Travelling  and  other  ex- 
penses ;  and  V.  Threepence  in  the  pound  on  "  every  payment  under  sect.  15  (of 
1890)  of  money  out  of  the  Companies'  Liquidation  Account." 

But  an  outside  liquidator,  when  remunerated  by  a  commission  or  percentage.  Stationery 
seems  to  be  not  entitled  to  be  paid  all  the  remuneration  payable  to  the  official  expenses, 
receiver  under  the  order  of  17th  December,  1891.  Whether  there  is  a  committee  of 
inspection  or  not,  his  remuneration  is  to  be  by  a  percentage  only  for  (1)  realization 
and  (2)  distributions.  He  seems,  therefore,  to  be  not  entitled  to  the  capitation  fee 
of  11.  per  ten  members,  &c.,  payable  to  the  official  receiver  when  continued  as  liqui- 
dator. This  is  considered  as  a  fee  for  stationery ;  and  it  is  understood  that  the 
Board  of  Trade  does  not  allow  an  outside  liquidator  any  stationery  expenses. 


Priority  of  Eemu^steration. 

The  priority  of  a  liquidator's  remnneration  is  now  regulated  by  R.  31  of  1890  (set 
out  in  Chap.  XLVIIL),  from  which  it  appears  that  many  charges  are  payable  in 
priority  to  it.     See  London  Metallurgical  Co.,  (1895)  1  Ch.  758. 

A  liquidator  should  bear  in  mind  that  he  is  not  entitled  to  receive  anything  out  Ranks  after 
of  the  assets  of  the  company  by  way  of  remuneration  until  all  the  costs  and  costs. 
expenses  having  priority  under  R.  31  of  1890  (iucluding  the  bill  of  costs  of  the 
solicitor  employed  by  the  liquidator)  have  been  paid  in  full.  And  see  Re  Masscy,  9 
Eq.  367;  Dronjicld  Co.,  23  C.  Div.  511;  Dominion  of  Canada  Co.,  27  C.  Div.  33; 
Batten  v.  Wedgwood  Coal  Co.,  31  C.  D.  346.  But  this  does  not  prevent  payments 
being  made  to  him  on  account  of  remuneration  where  the  assets  wiU  clearly  or 
probably  be  sufficient  to  cover  the  above  costs  and  expenses. 

Moreover,  where  the  assets  are  encumbered,  e.g.,  by  mortgages  or  debentures,  Incura- 
the  remuneration  of  the  liquidator  ranks  after  the  rights  of  the  incumbrancers,  trances. 
R.  154  (1),  supra;  Oriental  Motels  Co.,  12  Eq.  126;  Eegenfs  Canal  Iron  Works  Co.,  3 
C.  Div.  411.  Compare  these  cases  with  JDavij  v.  Frice,  W.  N.  (1883)  226;  28 
S.  J.  153;  Onncrod,  Grierson  S;  Co.,  W.N.  (1890)  217.  Accordingly,  where  there 
are  debentures  outstanding,  the  liquidator  should  get  a  debenture  -  holder  to 
bring  an  action  to  enforce  the  debentures.  In  such  case  the  liquidator  is  generally 
appointed  receiver,  and  thus  secures  priority.  But  the  remuneration  of  the 
liquidator  ranks  before  the  claims  of  unsecui-ed  creditors. 
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Payment  of,  and  Accounts  as  to,  Eemuneeation. 

The  authority  for  the  liquidator's  remuneration,  whether  by  resolution  of  the 
committee  or  order  of  the  Court,  must  be  entered  in  the  record  book  before  such 
book  is  sent  to  the  Board  of  Trade,  with  the  accounts,  for  the  purpose  of  being 
audited.     See  R.  143  of  1890,  p.  209,  and  Form  213. 

Apparently,  although  the  remuneration,  when  by  way  of  commission  or  per- 
centage, is  earned  from  time  to  time  as  assets  are  realized  or  amounts  distributed 
(see  R.  154,  supra),  the  liquidator  must  not  pay  himself  the  remuneration  as  it 
from  time  to  time  becomes  due.  He  must  pay  "the  money  received  by  him," 
which  means  "  all  moneys  received  ....  without  deduction"  into  the  Companies' 
Liquidation  Account  (unless  he  has  a  special  banking  account).  See  sect.  11  (2)  of 
1890,  and  Reg.  1  of  Board  of  Trade  Regulations  of  January,  1893  (Appendix). 
And  see  Chap.  XXIV. 

When  any  remuneration  has  become  due,  the  liquidator  should  fill  up  the  proper 
form,  to  be  obtained  on  application  to  the  Board  of  Trade,  presumably  C.  No.  6 
{post,  Form  245).  This  form  when  filled  up  must  be  sent  direct  to  the  Board  of 
Trade,  Bankruptcy  Department.  Payment  is  made  by  cheque,  but  the  payment 
does  not  preclude  disallowance  of  the  amount  should  it  be  found  to  be  irregular  on 
audit  of  the  liquidator's  accounts.  Probably  no  sum  will  be  paid  on  account  of 
remuneration  until  after  some  audit  of  accounts  showing  that  something  has  been 
at  any  rate  realized,  and  that  enough  money  is  left  to  provide  for  the  payments 
which  have  priority  over  the  remuneration. 

The  amount  received  for  remuneration  must  be  entered  in  the  cash  book  (Reg.  9 
of  Jan.  1893),  and  on  the  credit  side  of  the  summary  of  accounts  under  R.  139  of 
1890  (see  Form  217). 

Even  where  a  special  bank  account  has  been  authorized  under  sect.  11  (3)  of 
1890,  all  moneys  received  must  be  paid  into  the  appointed  bank.  Reg.  4  of  Jan. 
1893.  Payment  in  this  case  is  made  by  cheque  signed  by  the  liquidator,  and 
countersigned  in  pursuance  of  R.  81  of  1890.     See  Chap.  XXV. 

Entries  must  be  made  in  the  cash  book  in  accordance  with  Reg.  9  of  Jan.  1893, 
and  the  amount  must  be  entered  in  the  summary.     See  supra. 


i  Form  208. 

Summons  for 
liquidator's 
remuneration 
to  be  fixed  by 
the  Court. 


{Title.) 

Let  all  persons  concerned,  &c.,  on  tlie  applicon  of  A.  B.,  of  &c.,  the 
liqr  of  the  above-named  coy,  that  the  Ct  may  direct  what  salary  or 
remuneration,  by  way  of  commission  or  percentage  or  otherwise,  shall 
be  paid  to  the  sd  A.  B.,  as  such  liqr  as  afsd  [wt  case  of  two  or  more 
lirjrs  a  further  direction  must  he  asked  fur,  viz.,  and  in  what  propor- 
tions such  remuneration  shall  bo  distributed  amongst  them]. 

See  R.  154  (1)  of  1890,  supra. 

As  a  general  rule,  however,  the  remuneration  is  fixed  by  the  committee  of  inspec- 
tion.    For  resolution  of  committee  fixing  remuneration,  see  Form  200. 

When  an  application  is  made  to  the  Court  it  must  be  supported  by  an  affidavit 
showing  wliy  the  application  is  made  to  the  Court,  instead  of  the  remuneration 
being  fixed  by  the  committee. 

The  affidavit  should  also  state  particulars  as  to  the  nature  and  supposed  value  of 
the  assets,  the  estimated  amount  oi  liabilities,  and  any  special  circumstances  which  are 
material.  Many  of  these  particulars  may  be  obtained  from  the  statement  of  aflfairs. 
See  Form  146. 
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CHAPTER  XXIV. 

ACCOUNTS  OF  LIQUIDATOR;  AND  PROCEDURE  UNDER  SECT.  15  OF  1890. 


Accounting  to  Committee  of  Inspection. 

Sect.  21  of  1890. — Every  liquidator  of  a  company  whicli  is  being  wound  up  by  Books  to  be 
order  of  the  Court  shall  keep,  in  manner  prescribed,  proper  books  in  which  he  shall  kept, 
from  time  to  time  cause  to  be  made  entries  and  minutes  of  proceedings  at  meetings, 
and  of  such  other  matters  as  may  be  prescribed,  and  any  creditor  or  contributory  of 
the  company  may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent 
inspect  any  sucli  books. 

As  to  the  books  prescribed,  see  Er.  143  and  144  of  1890,  infra. 

Er.  135  to  144  of  1890  are  as  follows  :— 

135.  The  committee  of  inspection  shall  not  less  than  once  every  three  months  Audit  of 
audit  the  liquidator's  cash  book  and  certify  therein  under  their  hands  the  day  on  cash  book  by 
which  the  said  book  was  audited. 

136. — (1.)  Every  liquidator  shall,  at  the  expiration  of  six  months  from  the  date  Board  of 
of  the  winding-up   order,    and  at  the  expiration  of  every  succeeding  six  months   Trade  audit 
thereafter  until  his  release,  transmit  to  the  Board  of  Trade  a  copy  of  the  cash  book  *^*  accounts. 
for  such  period  in  duplicate,  together  with  the  necessary  vouchers  and  copies  of  the 
certificates  of  audit  by  the  conmiittee  of  inspection.    He  shall  also  forward  with  the 
first  accounts  a  summary  of  the  company's  statement  of  affairs,  in  such  form  as  the 
Board  of  Trade  may  direct,  showing  thereon  in  red  ink  the  amounts  realized,  and 
explaining  the  cause  of  the  non-realization  of  such  assets  as  may  be  unrealized. 
See  Form  215. 

(2.)  When  the  assets  of  the  company  have  been  fully  realized  and  distributed,  the  Account 
liquidator  shall  forthwith  send  in  his  accounts  to  the  Board  of  Trade,  although  the  "when  assets 
six  months  may  not  have  expu'ed. 

(3.)  The  accounts  sent  in  by  the  liquidator  shall  be  certified  and  verified  bj^  him.     Verifi-'ation. 

137. — (1.)  Where  the  liquidator  carries  on  the  business  of  the  company,  he  shall  Trading 
keep  a  distinct  account  of  the  trading,  and  shall  incorporate  in  the  cash  book  the  'Account, 
total  weekly  amount  of  the  receij^ts  and  payments  on  such  trading  account. 

(2.)  The  trading  account  shall  from  time  to  time,  and  not  less  than  once  in  every  Verifying 
month,  be  verified  by  affidavit,  and  the  liquidator  shall  thereupon  submit  such  same, 
account  to  the  committee  of  inspection  (if  any) ,  or  such  member  thereof  as  may  be 
appointed  by  the  committee  for  that  purpose,  who  shall  examine  and  certify  the 
same. 

138.  When  the  liquidator's  account  has  been  audited,  the  Board  of  Trade  shall  Filing  copy 
certify  the  fact  upon  the  account,  and  thereupon  the  duplicate  copy,  bearing  a  like  accounts, 
certificate,  shall  be  filed  with  the  proceedings  in  the  winding-up. 

139. — (1.)  The  liquidator  shall  transmit  to  the  Board  of  Trade  with  his  accounts  Summary. 
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Cost  of  piint- 
ing,  &c. 

AflSdavit  of 
no  receipts. 


Proceeding 
on  resigna- 
tion, &c. 


Expenses  of 
sales. 


Record  book. 


Cash  book. 


Submitting 
books,  iS:c.  to 
couuuittce. 

Accounting 
by  official 
receiver. 


a  summary  of  such  accounts  in  such  form  as  the  Board  of  Trade  from  time  to  time 
direct,  and,  on  the  approval  of  such  summary  by  the  Board  of  Trade,  shall  forth- 
with obtain,  prepare,  and  transmit  to  the  Board  of  Trade  so  many  printed  copies 
thereof,  duly  stamped  for  transmission  by  post,  and  addressed  to  the  creditors  and 
contributories,  as  may  be  required  for  transmitting  such  summary  to  each  creditor 
and  contributory. 

(2.)  The  cost  of  printing  and  posting  such  copies  shall  be  a  charge  upon  the 
assets  of  the  company. 

140.  Where  a  liquidator  has  not  since  the  date  of  his  appointment  or  since  the 
last  audit  of  his  accounts,  as  the  case  may  be,  received  or  paid  any  sum  of  money 
on  account  of  the  assets  of  the  company,  he  shall,  at  the  time  when  he  is  required 
to  transmit  his  accounts  to  the  Board  of  Trade,  forward  to  the  Board  an  affidavit  of 
no  receipts  or  payments. 

141.  Upon  a  liquidator  resigning,  or  being  released  or  removed  from  his  office,  he 
shall  deliver  over  to  the  official  receiver,  or,  as  the  case  may  be,  to  the  new  liquidator, 
all  books  kept  by  him,  and  all  other  books,  documents,  papers,  and  accounts  in  his 
possession  relating  to  the  office  of  liquidator.  The  release  of  a  liquidator  shall  not 
take  effect  unless  and  until  he  has  delivered  over  to  the  official  receiver  all  the 
books,  papers,  documents,  and  accounts  which  he  is  by  this  rule  required  to  deliver 
on  his  release. 

142.  Where  property  forming  part  of  a  company's  assets  is  sold  by  the  liquidator 
through  an  auctioneer  or  other  agent,  the  gross  proceeds  of  the  sale  shall  be  paid 
over  by  such  auctioneer  or  agent,  and  the  charges  and  expenses  connected  with  the 
sale  shall  afterwards  be  paid  to  such  auctioneer  or  agent,  on  the  production  of  the 
necessary  certificate  of  the  taxing  officer.  Every  liquidator,  by  whom  such 
auctioneer  or  agent  is  employed,  shall,  unless  the  Court  otherwise  orders,  be 
accountable  for  the  proceeds  of  every  such  sale. 

143.  The  official  receiver,  until  a  liquidator  is  appointed  by  the  Coiu't,  and  there- 
after the  liquidator,  shall  keep  a  book  to  be  called  the  "record  book,"  in  which  he 
shall  record  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any  meeting 
of  creditors  or  contributories,  or  of  the  committee  of  inspection,  and  all  such 
matters  as  may  be  necessary  to  give  a  correct  view  of  his  administration  of  the 
company's  affairs,  but  he  shall  not  be  bound  to  insert  in  the  "record  book"  any 
document  of  a  confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter 
affecting  the  interest  of  the  creditors  or  contributories),  nor  need  he  exhibit  such 
document  to  any  person  other  than  a  member  of  the  committee  of  inspection. 

144. —  (1.)  The  official  receiver,  until  a  liquidator  is  appointed  by  the  Court,  and 
thereafter  the  liquidator,  shall  keep  a  book  to  be  called  the  "  cash  book  "  (which 
shall  be  in  such  form  as  the  Board  of  Trade  may  from  time  to  time  direct),  in  which 
he  shall  (subject  to  the  provisions  of  these  rules  as  to  trading  accounts)  enter  from 
day  to  day  the  receipts  and  payments  made  by  him. 

(2.)  The  liquidator  shall  submit  the  record  book  and  cash  book,  together  with  any 
otlicr  requisite  books  and  vouchers,  to  the  committee  of  inspection  (if  any)  when 
required,  and  not  less  than  once  every  three  months. 

E.  168  of  1890. — (1.)  Where  a  liquidator  is  appointed  by  the  Court,  the  official 
receiver  shall  account  to  the  liquidator. 

(2.)  If  the  liquidator  is  dissatisfied  with  the  account  or  any  part  thereof,  he  may 
report  the  matter  to  tlie  Board  of  Trade,  who  sh.-dl  take  such  action  (if  any)  thereon 
as  it  may  deem  expedient. 

(3.)  The  provisions  of  these  Rules  as  to  liquidators  and  their  accounts  shall  not 
apply  to  the  (jlHciul  receiver  when  he  is  li([uidator,  but  he  shall  account  in  such 
manner  as  the  Board  of  Trade  may  from  time  to  time  direct. 
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In  the  actual  casli  book  in  the  form  appi-oved  "by  the  T5oard  of  Form  209. 

Trade,    under  E.    114  of    1890,   on   the    debit    side,   under  the  word  TTTT    T 

"  Receipts,"   there   arc  nine   columns   (of   which   the   last  seven  are  (with 

ruled  for  £    s.    f/.  entries)  headed :   (1)  "Date";  (2)   "Particulars";  analysis). 

(3)  "Total";    (4)   "Drawn   from   Bank";    (5)   "Debts    Collected"; 

(6)  "Property  Realized";  (7)  "Receipts  from  Securities  held  by 
Creditors  " ;  (8)  "  Calls"  ;  (9)  "  Other  Receipts."  On  the  credit  side, 
under  the  word  "Payments,"  there  are  eleven  columns,  headed: 
(1)    "Date";    (2)    "Particulars";    (3)    "  Voucher  Nos."    (in  red) ; 

(4)  "Total";  (5)   "Paid  into   Bank";  (G)   "Costs  of  Realization"; 

(7)  "Preferential  Creditors  and  Rent";  (8)  "Payments  to  redeem 
Securities";  (9)  "  Dividends  Paid  " ;  (10)  "  Repayments  to  Contribu- 
tories  "  ;  (11)  "Other  Payments."  Columns  numbered  (4),  (5),  (7), 
(8),  (9),  (10),  and  (11)  are  all  ruled  for  £  s.  d.  Column  (G)  is 
subdivided  into  eight  sub-columns,  headed  respectively:  (a)  "Board 
of  Trade  and  Court  Fees"  ;  (b)  "Law  Costs  of  Petition"  ;  (c)  "Law 
Costs  after  Winding-up  Order";  (d)  "  Remuneration  of  Manager  and 
Liquidator";  (e)  "  Official  Receiver's  Commission  on  Assets  Realized, 
and  Amount  distributed  in  Dividend  or  paid  to  Contributories " ; 
(f)  "  Charges  of  Auctioneer,  Accountant,  Shorthand  Writer,  &c.,  as 
taxed";  (g)  "Notices  in  Gazette  and  Local  Papers";  (h)  "Incidental 
Expenses,  including  Possession." 

The  form  of  the  official  receiver's  cash  book  is  the  same  as  that  of  other 
liquidators. 

Reg.  9  of  Jan.  1893. — Money  -withdrawn  from  the  bank  should  not  be  treated  as  How  entries 
receipts  from  realizations,  but  should  appear  only  in  the   "Drawn  from  Bank"   made, 
column  of    the   cash   book,   the  application  of   the  money  being  entered  in  the 
"Payments"  column.     The  payments  into  the  bank  should  appear  only  in  the 
"Paid  into  Bank"  column  in  the  cash  book. 

In  the  case  of  dividends  to  creditors,  "the  total  amount  of  the  dividend  payable 
should  be  charged  in  the  cash  book  in  one  sum.^'  See  Reg.  11  of  Jan.  1893, 
Appendix  B. 

Under  no  circumstances  should  unclaimed  dividends  be  credited  to  the  estate 
without  the  previous  sanction  of  the  inspector-general.     See  Reg.  11  of  Jan.  1893. 

A  statement  of  the  balance  shown  by  the  bank  columns  of  the  cash  book  is 
necessary  to  obtain  the  inspector-general's  certificate  of  the  balance  standing  to  the 
credit  of  the  company  in  the  company's  liquidation  account. 

See  Rr.  135  and  144  of  1890,  supra,  as  to  submitting  the  books,  &c.,  to  the 
committee,  and  as  to  the  following  certificate. 

As  to  the  entries  in  the  cash  book  where  a  trading  account  is  kept,  see  R.  137  of 
1890,  supra ;  and  see  infra. 


{Title.)  Form  210. 


We,  the  undersigned,  members  of  the  committee  of  inspection  in  Certificate  by 

the  windinff-up  of  the  above-named  coy,  hereby  certify  that  we  have  ?o"inuttee  of 
o     i  J 1  J  J  luspection  as 

examined  the  foregoing  account  with  the  vouchers,  and  that  to  the  to  audit  of 
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liquidator's 
accounts. 
Form  76  of 
1890. 


Course  where 
no  committee. 


Non-attend- 
ance of  com- 
mittee. 


best  of  our  knowledge  and  belief  the  sd  account  contains  a  full,  true, 
and  complete  account  of  the  liqr's  receipts  and  payments. 
Dated  this day  of ,  189—. 

A.  B.  \ 

C.  D.  >  Committee  of  inspection. 

E.  P.  ) 

If  there  is  no  committee  of  inspection,  the  liquidator  must  submit  the  cash  book, 
&c.,  to  the  official  receiver,  on  whom  the  duty  of  the  committee  will  fall,  subject 
to  the  directions  of  the  Board  of  Trade.  See  sect.  9  (9)  of  1890,  and  R.  169  of 
1890. 

Qucere,  whether  the  official  receiver,  when  liquidator,  need  submit  any  accounts 
to  the  committee  of  inspection.     See  R.  168  (3)  of  1890,  supra. 

If  the  committee  of  inspection  fail  to  attend  the  meeting  called  for  audit,  the 
liquidator  must  insert  a  memorandum  to  that  effect  in  the  cash  book  (see  Notes  as 
to  Eeqmrements  at  Audit,  infra),  and  also  in  the  record  book. 


Form  211. 

Liquidator's 
trading 
account. 
Form  80  of 
1890. 


{Title.) 
G.  H.,  tbe  liqr  of  tbe  above-named  coy,  in  account  with,  the  estate. 

Receipts.  Payments. 

Dr.  Cr. 


Date. 


Bate. 


,  liqr. 

{Date) 

We  have  examined  this  account  with  the  vouchers,  and  find  the 
same  correct,  and  we  are  of  opinion  the  expenditure  has  been  proper. 

Dated  this day  of ,  189—. 

Committee  of  inspection 
[_or  member  of  the  committee  of  inspection]. 

As  to  the  trading  account,  to  be  kept  when  the  liquidator  carries  on  the  company's 
business,  see  R.  137  of  1890,  supra.  This  rule  also  requires  the  affidavit  in  the 
next  form  to  be  made.  The  certificate  mentioned  in  R.  137  will  be  found  at  the 
foot  of  the  above  form. 


Form  212. 

Aflidavit 
verifying' 
liquidator's 


I, 


[Title.) 
-,  the  liqr  of  the  above-named  coy,  make  oath  and  say  that 


the  account  hereto  annexed  is  a  full,  true,  and  complete  account  of  all 
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money  received  and  paid  1)}'  me  or  by  any  person  on  my  boiuilf  in  trading 
respect  of  the  carrying  on  of  tlio  trade  or  business  of  the  coy,  and  Form  81  of 
that  the  sums  paid  by  me  as  set  out  in  such  account  have,  as  I  believe,   1890. 
been  necessarily  exjiended  in  carrying  on  such  trade  or  business. 
Sworn,  &c. 

,  liqr. 


Board  of  Trade  Audit. 

Sect.  20  of  1890. — (1.)  Every  liquidator  of  a  company  which  is  being  wound  up  How  liqui- 
bv  order  of  the  Court  shall,  at  such  times  as  may  be  prescribed,  but  not  less  than   ""tor  s 

»/  J.  HCCOUtlLS 

twice  in  each  year  during  his  tenure  of  office,  send  to  the  Board  of  Trade,  or  as  they  audited 
direct,  an  account  of  his  receipts  and  payments  as  such  liquidator. 

(2.)  The  account  shall  be  in  a  prescribed  form,  shall  be  made  in  duplicate,  and 
shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form. 

(3.)  The  Board  of  Trade  shall  cause  the  accounts  so  sent  to  be  audited,  and  for 
the  purpose  of  the  audit  the  liquidator  shall  furnish  the  Board  with  such  vouchers 
and  iuformation  as  the  Board  may  require,  and  the  Board  may  at  any  time  require 
the  production  of  and  inspect  any  books  or  accounts  kept  by  the  liquidator. 

(4.)  When  any  such  account  has  been  audited,  one  copy  thereof  shall  be  filed  and  Filing  and 
kept  by  the  Board,  and  the  other  copy  shall  be  filed  with  the  Court,  and  each  copy  inspection, 
shall  be  open  to  the  inspection  of  any  creditor,  or  of  any  person  interested. 

(5.)  The  Board  of  Trade  shall  cause  the  account  or  a  summary  thereof  when  Summary  for 
audited  to  be  printed,  and  shall  send  a  printed  copy  thereof  by  post  to  every  creditor  ^^^cli  ors. 
and  contributory. 

See  also  Rr.  136 — 144,  supra. 


The  following  circular  explains  authoritatively  what  is  required  of  a  liquidator 
on  a  Board  of  Trade  audit : — 

It  is  requested  that  the  reply  to  this  circular  may  Form  213. 

be  addressed  to  the  Inspector  General  in  Companies  7^.       ',    ;    7 

Liquidation,  Whitehall  Yard,   London,  S.W.,  and  Board  of 

that  the  following  number  may  be  quoted : —  Trade  as  to 


Audit  No. 


audit. 


The  Companies  (Winding-up)  Act,  1890. 

Board  of  Trade,  London,  S.W., 

Sir,  ,  189—. 

Re . 

I  beg  to  remind  you  that  under  the  provisions  of  sect.  20  of  "  The 
Cos  (Winding-up)  Act,  1890,"  and  E.  136  of  "The  Cos  (Winding-up) 
Rules,  1890,"  an  audit  of  your  accounts  in  this  matter  will  become  due 

on  the ,  and  to  request  that  you  wiU,  within  seven  days  of  that 

date,  forward  a  copy  of  the  cash  book,  verified  by  afft  (form  annexed), 
with  a  2*.  cos  (winding-up)  stamp  affixed  thereto,  and  a  copy  for  filing, 
each  bearing  copies  of  the  certificates  of  audit  by  the  committee  of 
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inspection,  together  witli  the  necessary  vouchers,  the  record  book,  and 
a  draft  summary  of  the  account  for  approvaL     (E.  139.) 
I  am,  Sir, 

Your  obedient  servant, 

JonN  Smith, 
Inspector-  General  m  Cos  Liquidations, 
To . 

Note. — Rule  140  prescribes  that,  &c. 

[At  Back.] 

1.  If  the  committee  of  inspection  fail  to  attend  the  meeting  called 
for  audit,  a  memdum  to  that  effect  should  be  inserted  in  the  cash  book, 
and  the  accounts  should  be  forwarded  without  delay. 

2.  At  the  first  audit  the  liqr  is  required  to  furnish  two  copies  of  the 
cash  book  from  the  date  of  the  winding-up  order,  including  the  receipts 
and  payments  of  the  off  recr.  At  subsequent  audits  the  balance  should 
be  brought  forward  and  the  account  continued  from  the  date  to  which 
the  previous  account  was  made  up.  One  copy  should  contain  an 
analysis  of  receipts  and  jiayments  in  the  prescribed  form  and  should 
be  verified  by  afft.  The  other  copy  for  filing  should  be  on  foolscap 
sheets,  '^•'  and  need  not  include  the  analysis  of  the  receipts  and  paj^ments. 
The  stamp  duty  prescribed  by  the  scale  of  fees  should  be  affixed  to  the 
verified  copy,  and  the  stamps  to  be  used  are  "cos  (winding-up) 
stamps."  An  o^ce  copy  of  the  front  sheet,  and  of  lists  B.,  C,  G.  and 
H.  of  the  statement  of  affairs,  showing  thereon,  in  red  ink,  the  amounts 
realized,  and  explaining  the  cause  of  the  non-realization  of  such  assets 
as  may  be  unrealized,  should  be  forwarded  with  the  first  accounts. 

3.  The  original  cash  book  need  not  be  forwarded  at  audit  unless 
specially  asked  for. 

4.  The  record  (which  should  be  forwarded  with  the  accounts  for 
inspection,  after  which  it  will  be  returned  to  the  liqr)  must  be  made  up 
to  date  of  audit,  in  accordance  with  R.  143,  and  must  show,  inter  alia, 
the  authorities  for — 

(a)  Employment  of  solor,  if  employed  with  the  sanction  of  the  com- 

mittee,  and  the  several  special  matters  in  respect  of  which 
such  employment  is  sanctioned. 

(b)  Liqr'g  remuneration,  if  any. 


*  The  fornjH  in  use  for  casli  Looks  and  filing  copies  are  kept  in  stock  by  Waterlow 
and  Sons,  Limited,  London  Wall,  E.G.  ;  AVaterlow  Brothers  and  Layton,  Limited, 
24,  Birchin  Lane,  E.G.  ;  Drew,  Wood  and  Son,  Basinpliall  Street,  E.G.  ;  John 
Smith  and  Go.,  52,  Long  Acre,  W.G.,  and  probably  by  other  law  stationers. 

\_Avrirxi<l  t»  a  Hunk  form  of  aj/idavit  of  verifivaiiun.  See  Form  11  o/lSQO  {Form 
21G,  infru.)] 
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5.  Allocaturs  must  he  forwarded  for  all  taxed  charges,  and  tlie 
amount  of  costs  paid  in  respect  of  each  special  matter  sliould  be  sepa- 
rately stated  as  far  as  possible. 

6.  The  periods  covered  by  payments  for  rates  or  wages  must  bo 
clearly  stated  in  the  account. 

7.  Where  a  special  bank  account  has  been  authorized  the  pass  book 
must  be  forwarded,  together  with  a  certificate  by  the  banker  of  the 
balance  at  the  date  of  the  account. 

8.  Each  payment  and  the  voucher  therefor  must  be  numbered. 

9.  The  auctioneer's  sale  account,  if  any,  must  be  forwarded. 

10.  The  trading  account  and  special  manager's  account  and  vouchers, 
if  any,  must  be  forwarded. 

11.  Detailed  accounts  of  charges  for  incidentals  must  be  furnished. 

12.  The  terms  of  the  afft  (Form  77)  render  it  imperative  that  moneys 
received  by  a  liqr's  solor  or  other  agent  (and  for  which  the  licj^r  is 
responsible)  should  be  included  in  the  account. 

13.  A  report  on  the  enclosed  form.  No.  Lr.  13,  should  accompany 
each  account  submitted  for  audit. 

14.  If  the  ppty  of  the  coy  is  fully  realized  and  distributed,  the  liqr 
should  at  once  forward  his  applicon  for  release  (Form  79)  accomj)anied 
by  a  copy  of  the  notice  and  summary  (Forms  71  and  78),  and  an  afft 
verifying  the  postage  of  such  notice  and  summary  to  all  the  creditors 
who  have  proved  their  debts  and  to  all  the  contributories.     (R.  148.) 

The  "analysis  of  receij)ts  and  payments"  referred  to  in  Note  2  is  the  sub- 
division of  the  receipt  and  payment  columns  which  is  made  in  the  cash  book  itself. 
See  Form  209,  siqjra.  In  other  words,  one  copy  sent  for  audit  must  be  an  actual 
copy  of  the  cash  book  from  the  date  of  the  last  audit,  and  the  other  need  only  con- 
tain the  particulars  indicated  in  the  next  form. 


{Title.) 
Cash  Book. 


Date. 


Of  wliom 
received. 


Amoimt. 


Drawn  from 
Bank. 


Date. 


To  ■whom 
paid. 


Nature  of 
Paym.ent. 


Amount. 


Form  214. 

Copy  cash 
book  for 
filing-. 


Paid  into 
Bank. 


\_Copy  Certificate  of  Committee  of  Inspection,  as  in  Form  211.] 
\Certificate  of  Audit  hy  Board  of  Trade,  see  Form  211.] 

This  copy,  when  certified,  is  placed  on  the  file  (in  the  High  Coui-t,  Room  66, 
Bankruptcy  Buildings,  Carey  Street). 

The  form  used  by  the  official  receiver  now  usually  omits  columns  4  and  9  above. 
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Note.  —  T/iis  form  is  prinieJ  ivifh  copyahlc  iiiJc,  and  a  2^'>'ess  cojjy  can,  if  desired,  he 

taken. 
Form  215.    No.  Lr.  13.  Audit  No.  — 

B^t         '       ^  ^       ^ .      ,  I'^eg.  No. 

(No.  Lr.  13)  Ee Coy,  Limtcl. 

of  liquidator     Report  of  Liqr  on  position  of  matter  at  tlie Audit,  due . 

to  accompany 
account. 


Assets  as  per  Statement. 


Property,  as  per  List  "H,"  viz. : 

(«)    Cash  at  bankers    

[b)        , ,     in  hand     

[e]    Stock-in-trade 

[d)  Machinery,  &c , 

{e)   Trade  fixtures,  &c 

(/)  Investments  in  shares,  &c. 

(g)  Loans  on  mortgage 

(A)  Other  property,  viz.  : 


Book  debts — good    

do.  doubtful  and  bad. 

Bills  of  exchange     

Surplus  from  securities 

Unpaid  calls,  as  per  List  "K". 
Capital  not  called  up 


Totals . 


Eealized. 


Estimated 
value  out- 
standing. 


Remarks. 


Date  of  "Winding-up  Order .     Date  of  First  Meeting .     Date  of  Liqui- 
dator's Certificate .     Balance  now  at  credit  of  the  Liquidation,  £ . 

Dividends. 


When  declared. 


What  declared 
per£. 


If  not  declared,  state  reason. 


State  when  declaration  ■wiU 
probably  be  effected. 


Legal  Proceedings  Authorized. 


Date  of  Resolution 

autlioi-isin  ■  riiiploymcnt 

of  Solicitor. 


Name  of  Solicitor.s. 


Nature  of  work  authorized  to  be  done. 
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If  any  actions  or  other  proceedings  are  delaying  the  close  of  the 
liquidation,  state  shortly  the  nature  and  probable  duration  thof.*' 

If  applicon  for  release  not  yet  made,  state  reason,  and  when  liqr 
expects  to  be  in  a  position  to  apply  for  same. 

State  shortly  any  other  circumstances  tending  to  delay  the  winding- 
up  of  the  coy,  or  affecting  the  realized  value  of  the  ppty  or  the  costs  of 
its  realization, 

Liqr. 

To  Date .     189—. 

The  Inspector-General  in  Companies  Liquidation, 
4,  Whitehall  Yard,  S.  W. 

*  Where  the  above  space  is  not  sufficioit  for  the  answer,  it  may  be  written  on  the  back, 
or  on  a  separate  sheet. 


{Title.)  Form  216. 


I,  G-.  H.,  of ,  the  liqr  of  the  above-named  coy,  make  oath  and  AffidaA-it 


say 


verifvino- 


7  7  7     7    -r.     •  liquidator's 

inat  "'the  account  hereunto  annexed  marked  B.  is  a  true  copy  of  the  account. 

'■'cash  hook^^  kept  by  me  as  such  liqr,  2}ursiiant  to  Utile  144  of  the  Cos  ^^r^?'^  '^^ 

[Winding-uj))  Rules,  1890,  and  contains  a  fill  and  true  account  of  my  altered  by 

receipts  and  payments  as  such  liqr  from  the day  of  189 —  to  ^-  '^-  O^^^er 

the •  day  of  189 —  inclusive,  ^'and  that  I  have  not,  nor  has  i895).        ' 

any  other  person  by  my  order  or  for  my  use  during  such  period, 

received  or  pd  any  moneys  on  account  of  the  sd  coy  ^'other  than  and 

except  the  items  mentd  and  specif  ed  in  the  sd  account. 

Sworn  at,  &c. 

*NoTE. — If  no  receipts  or  payments,  strike  out  the  words  in  italics. 

The  title  must  commence  with  "  In  the  High  Court  of  Justice,"  or  "County- 
Court  of ,  holden  at ,"  or  as  the  case  may  be. 

The  first  date  in  blank  is  "  The  date  of  the  appointment  of  liquidator,  or  the 
date  to  which  previous  aiEdavit  extends."     Board  of  Trade  Directions. 

"The  account  is  to  be  marked  as  an  exhibit  to  the  affidavit."     //,'. 

A  2s.  companies  (winding-up)  stamp  must  be  affixed  in  the  upper  part  of  the  left 
hand  margin  of  the  affidavit. 

This  affidavit  is  required  by  R.  136  (3)  of  1890,  and  seems  to  have  been  sizbsti- 
tuted  for  the  statutory  declaration  mentioned  in  sect.  20  (2)  of  1890,  supra. 

R.  136  (3)  has  been  read  as  meaning  "  certified  by  the  committee  of  inspection 
and  verified  by  the  liquidator."  In  practice,  the  liquidator  signs  the  account 
below  the  certificate  of  the  committee  of  inspection  ;  but  no  certificate  by  him  on 
the  account  or  separately  appears  to  be  required. 
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Liquidator's 
summary  of 
accounts 
under  r.  139. 
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lu  the  Matter  of  the  Cos  Acts,  1862  to  1890, 
and 

In  the  Matter  of  the Coy,  Limtd. 

SUMMAET  OF  LIQUIDATOR'S  ACCOUNTS, 

Prom 189—,  to 189—. 

Issued  hy  the  Board  of  Trade  under  the  provisions  of  sect.  20  of  the  Cos  ( Winding-up) 
Dr.  Act,  1890.  Cr. 


To  balance 

,,  receipts,  viz. : — 

(ff)   Cash  at  bankers  , 

{b)       , ,     in  hand   

((?)    Stock-in-trade     

[d)  Machinery,  &c 

((')    Trade  fixtures,  &c 

(/)  Investments  in  shares, 

&c 

(f/)  Loans  on  mortgage     . . 
(/;)  Other  property,  viz. : 


book  debts — good 

, ,  doubtful  and  bad 

bills  of  exchange  ....  .... 

surplus  from  securities    . . 
receipts  per  trading  accounts 
calls  due  at  date  of  vending 

up  order 

calls  made  by  liquidator . . . 


£    s.  d. 


Less — 

Payments  to  deben- 

tui'e- holders  .... 

Do.    to    execution 

and  other  secured 

creditors     

Do.     per    trading 
account , 


Receipts. 


By  balance 

,,  Board  of  Trade  and  Court 
fees    

,,  law  costs  of  petition,  includ- 
ing costs  of  any  person 
appearing  in  the  petition 
•whose  costs  are  allowed . . 

,,    costs  of  solicitor  to  liquidator 

,,    other  law  costs 

, ,    special  manager's  charges . . 

,,  allowance  for  preparing 
statement  of  affairs    . . 

,,  fees  of  ofiicial  receiver  as 
provisional  liquidator    . , 

,,  charges  of  provisional  liqui 
dator,  other  than  official 
receiver     

, ,   remuneration  of  liquidator 

,,  auctioneer's  and  valuer's 
charges 

,,    shorthand  writer's  charges. 

, ,    other  charges   , 

,,    costs  of  possession   

,,  do.  of  notices  in  "  Gazette" 
and  local  papers 

,,    incidental  outlay 


Total  costs  and  charges . 


creditors  and  con- 
tributories :  — 

preferential  cre- 
ditors   

unsecured  cre- 
ditors divi''.  of 

in  the  £ 

on  £ .... 

return  to  con- 
tributories     at 

the  rate  of 

per  share   .... 


£    s.  d. 


Balance , 


Payments. 


Creditors  and  contributorics  can  obtain  any  further  information  on  applicon  to 
the  li(ir. 

day  of 189 — ,  Liqr. 

Address . 


.11 
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The  above  is  the  form  of  summary  transmitted  to  the  Board  of  Trade,  and  by 
them  approved,  printed  and  circulated  in  pursuance  of  the  following'  rules  : — 

It  is  in  much  the  same  form  (amplified)  as  the  form  (No.  71  of  1890)  of  statement 
to  accompany  notice  of  application  for  release  under  R.  148  (see  Form  697, 
Chap.  LI.),  but  is  entirely  distinct  therefrom,  and  must  be  furnished  in  the  case 
of  every  audit. 


[Date].     Audited  [the  liqr's  petty  disbursements  being  disallowed    Form  218. 
to  the  extent  G^.  (or  as  the  case  may  he)\.  Board  of 

By  order  of  the  Board  of  Trade,  Trade's 

-n   TTT-     T  L  certificate  of 

F.  W.,  Inspector.       ^udit. 

Proceedings  to  enforce  Audit,  &c. 
The  Companies  Acts  and  Rules  do  not  contain  anything  like  sect.  102  (5)  of  the  Failure  to 
Bankruptcy  Act,  1883,  with  reference  to  enforcing  the  furnishing  of  accounts  (not  coD^ply  'f'^^"- 
being  within  sect.  15  of  1890) ;  nor  do  they  enable  the  Board  of  Trade  to  remove  Trade  require- 
a  liquidator  for  not  fui'nisliing'  vouchers  or  information,   or  producing  books  or  ments, 
accounts,  as  required  by  sect.  20  of  1890.     But  if  the  requirements  of  the  Board  of 
Trade  in  respect  of  any  of  these  matters  are  not  complied  with,  the  Coiu't  in  which 
the  winding-up  is  proceeding  may,  on  the  application  of  the  Board,  supported  by 
an  affidavit  of  default,  make  an  order  on  the  liquidator  to  fulfil  the  requirements  of 
the  Act  or  rules.     The  Board  of  Trade  has  had  its  own  special  forms  drafted  in 
case  any  such  proceedings  should  become  necessary. 

Interrogating  and  Examining  Liqiiidator — Ordering  local  Investigation 

of  Books. 

Sect.  25  of  1890. — (1.)  The  Board  of  Trade  shall  take  cognizance  of  the  conduct  Board  of 
of  liquidators  of  companies  which  are  being  woimd  up  by  order  of  the  Court,  and  Trade  control 
in  the  event  of  any  such  liquidator  not  faithfully  performing  his  duties  and  duly   ,        ^^ 
observing  all  the  requirements  imposed  on  him  by  statute,  rules,  or  otherwise, 
with  respect  to  the  performance  of  his  duties,  or  in  the  event  of  any  complaint 
being  made  to  the  Board  by  any  creditor  or  contributory  in  regard  thereto,  the 
Board  shall  inquire  into  the  matter,  and  take  such  action  thereon  as  may  be  deemed 
expedient. 

(2.)  The  Board  may  at  any  time  require  any  liquidator  of  a  company  which  is 
being  wound  up  by  order  of  the  Court  to  answer  any  inquiry  made  by  them  in  rela- 
tion to  any  winding-up  in  which  the  liquidator  is  engaged,  and  may,  if  the  Board 
think  fit,  apply  to  the  Com-t  to  examine  on  oath  the  liquidator  or  any  other  person 
concerniug  the  winding-up. 

(3.)  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the  books  and 
vouchers  of  the  liquidator  of  any  company  which  is  being  wound  up  by  order  of 
the  Court. 

K.    171   of  1890.— (1.)  An  application  by  the  Board  of  Trade  to  the  Court  to  Examination 
examine  on  oath  the  liquidator  or  any  other  person  pursuant  to  sect.  25  of  the  *^^        ^' 
Companies  (Winding-uji)  Act,  1890,  shall  be  made  ex  parte,  and  shall  be  supported 
by  a  report  to  the  Coiut  filed  with  the  pi-oceedings,  stating  the  circumstances  in 
which  the  application  is  made. 

(2.)  The  report  may  be  signed  by  any  person  duly  authorized  to  sign  documents 
on  behalf  of  the  Board  of  Trade  ;  and  shall,  for  the  purposes  of  such  application, 
be  prima  facie  evidence  of  the  statements  therein  contained. 

r2 
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A  power  similar  to  that  conferred  by  sect.  25  (2)  is  given  by  sect.  91  (2)  of  the 
Bankruptcy  Act,  1883. 

E.  171  was  inserted  to  carry  out  sub-sect.  2  of  sect.  25. 

The  application  is  made  by  ex  parte  summons.     See  R.  3  of  April,  1892. 

Special  forms  of  ex  parte  summons,  report,  and  summons  to  attend  for  examina- 
tion, have  been  prepared  by  the  advisers  to  the  Board  of  Trade. 


Statement  for 
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Accounts  and  Procedure  under  Sect.  15  of  1890. 

Information  as  to  pending   Liquidations — Unclaimed  and  Undis- 

TEiBUTED  Assets. 

Sect.  15  of  1890. — (1.)  If  the  winding-up  of  a  company  is  not  concluded  within 
one  year  after  its  commencement,  the  liquidator  of  the  company  shall,  at  such  inter- 
vals as  may  be  prescribed,  until  the  winding-up  is  concluded,  send  to  the  Registrar 
of  Joint  Stock  Companies  a  statement  in  the  prescribed  form  and  containing  the 
prescribed  particulars  with  respect  to  the  proceedings  in  and  position  of  the  liqui- 
dation. Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of 
the  company  shall  be  entitled,  by  himself  or  by  his  agent,  at  all  reasonable  times, 
on  payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance 
of  this  section,  and  to  a  copy  thereof,  or  extract  therefrom.  But  any  person  un- 
truthfully so  stating  himself  to  be  a  creditor  or  contribiitory  shall  be  guilty  of  a 
contempt  of  Court,  and  shall  be  punishable  accordingly  on  the  application  of  the 
liquidator  or  of  the  official  receiver. 

(2.)  If  a  liquidator  makes  default  in  complying  with  the  requirements  of  this 
section  he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  each  day  during 
which  the  default  continues. 

(3.)  If  it  appears  from  any  such  statement  or  otherwise  that  any  liquidator  of  a 
company  has  in  his  hands  or  under  his  control  any  money  representing  unclaimed 
or  undistributed  assets  of  the  company  which  have  remained  unclaimed  or  undis- 
tributed for  six  months  after  the  date  of  their  receipt,  the  liquidator  shall  forthwith 
pay  the  same  to  the  companies'  liquidation  account  at  the  Bank  of  England. 
Every  such  liquidator  shall  be  entitled  to  the  prescribed  certificate  of  receipt  for  the 
moneys  so  paid,  and  that  certificate  shall  be  an  effectual  discharge  to  him  in  respect 
thereof.     [See  Re  Cornish,  (1896)  1  Q.  B.  95.] 

(4.)  For  the  jjurpose  of  ascertaining  and  getting  in  any  money  payable  into  the 
Bank  of  England  in  pursuance  of  this  section,  the  like  powers  may  be  exercised, 
and  by  the  like  authority  as  are  exerciseable  under  sect.  162  of  the  Bankruptcy  Act, 
1883,  for  the  purpose  of  ascertaining  and  getting  in  the  sums,  funds,  and  dividends 
referred  to  in  that  section. 

(5.)  Any  person  claiming  to  be  entitled  to  any  money  paid  into  the  Bank  of 
England  in  pursuance  of  this  section  may  apply  to  the  Board  of  Trade  for  payment 
of  the  same,  and  the  Board  of  Trade  may,  on  a  certificato  by  the  liquidator  that 
the  person  claiming  is  entitled,  make  an  order  for  the  payment  to  that  person  of  the 
sum  duo.  Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in 
respect  of  any  claim  made  in  pursuance  of  this  section  may  appeal  to  the  High 
Court. 

(6.)  This  section  shall  apply  whether  the  winding-up  of  the  company  has  com- 
menced before  or  after  the  commencement  of  this  Act. 

Sect.  15  has  been  held  to  apply  to  winding-up  by  the  Court,  or  voluntarily,  or 
under  supervision,  whether  the  winding-up  commenced  before  or  after  the  1st  of 
Jan.  1891.  Stock  and  Share,  ^-c.  Co.,  (1894)  1  Ch.  736,  a  decision  in  accordance 
with  an  opinion  oxprcHScd  in  a  former  edition  of  this  work. 
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Procecdinga  under  sub- sect.  (2)  would  probably  be  by  the  Crown  on  tlie  Revenue 
side  of  the  Quoeu's  Eench  Division,  and  are  not  within  the  sco]3e  of  this  work. 

E.  126  of  1890. — The  winding-up  of  a  company  shall,  for  the  pui'poses  of  sect,  lo  When 
of  the  Companies  (Winding-up)  Act,  1890,  be  deemed  to  be  concluded—  winding-up  ^^ 

(a)  In  the  case  of  companies  wound  up  by  order  of  the  Court,  at  the  date  on      .*2?V^  ^  , , 

,  ,  1       i  .    T  1      ,1     T     •■!  i       within  8.  lo. 

which  the  order  dissolving  the  company  has  been  reported  by  the  liquidator 

to  the  Registrar  of  Joint  Stock  Companies : 

(b)  In  the  case  of  companies  wound  up  voluntarily  or  under  the  supervision  of 

the  Com-t,  at  the  date  of  the  dissolution  of  the  company,  unless  at  such 
date  any  funds  or  assets  of  the  company  remain  unclaimed  or  undistributed 
in  the  hands  or  under  the  control  of  the  liquidator,  or  any  person  who  has 
acted  as  liq^iidator,  in  which  case  the  winding-up  shall  not  be  deemed  to 
be  concluded  until  such  funds  or  assets  have  either  been  distributed  or  paid 
.         into  the  comx^mies'  liquidation  account  at  the  Bank  of  England. 
It  may  be  doubted  whether  the  power  to  make  rules  justifies  a  rule  which  gives 
to  a  section  of  the  Act  a  wider  operation  than  its  terms  import.     Sect.  15  only  pro- 
vides for  a  case  in  which  the  wiading-iip  "  is  not  concluded  within  one  year  after 
its  commencement."     Now  a  dissolution  order  cannot,  under  sect.  Ill  of  the  Act  of 
1862,  be  made  until  the  affairs  of  the  company  have  been  completely  wound  up. 
Suppose,  then,  that  the  afPau-s  of  a  company  have  been  completely  wound  up  within 
the  year,  surely  the  winding-up  has  been  concluded  within  the  meaning  of  sect.  15 
of  the  Act  of  1890,  and  if  so,  how,  it  may  be  said,  can  rules  made  under  that  Act 
interpret  the  word  "concluded"  so  as  to  extend  the  operation  of  the  section. 

R.  127  of  1890.— [TAe  original  rule  of  1890  was  annulled  hj  H.  8  of  April,  1891,  and 
the  following  rules  (1  to  4)  of  April,  1891,  were  substituted^  : — 

1.  [127.]  The  statements  with  respect  to  the  proceedings  in  and  position  of  a  Statement  by 
liquidation  of  a  company,  the  winding-up  of  which  is  not  concluded  within  a  year  liquidator  to 
after  its  commencement,  shall  be  sent  twice  in  every  year,  as  follows : —  •  "^j.  g(.Qg]j. 

(1.)  Where  the  winding-up  commenced  on  or  before  the  first  day  of  Ai^ril,  1890,   companies 

and  was  not  concluded  before  the  1st  day  of  April,  1891,  the  first  state-  under  s.  15 

of  1890 
ment,  brought  down  to  the  31st  day  of  March,  1891,  shall  be  sent  within 

thirty  days  from  the  first  day  of  May,  1891,  or  within  such  extended  period 

as  the  Board  of  Trade,  or  (where  the  winding-up  is  by  or  subject  to  the 

supervision  of  the  Court)  as  the  judge  may  in  any  particular  case  sanction, 

and  the  next  statement,  brought  down  to  the  30th  day  of  September,  1891, 

shall  be  sent  within  thii'ty  days  from  that  date. 

(2.)  Where  the  winding-up  did  not  commence  on  or  before  the  first  day  of  April, 
1890,  the  fii'st  statement,  commencing  at  the  date  when  a  hquidator  was 
first  appointed  and  brought  down  to  the  end  of  twelve  months  from  the 
commencement  of  the  winding-up,  shall  be  sent  within  thirty  days  from 
the  expiration  of  such  twelve  months,  or  within  such  extended  period  as 
the  Board  of  Trade  may  sanction. 

(3.)  The  subsequent  statements  shall  be  sent  at  intervals  of  half  a  year,  each 
statement  being  brought  down  to  the  end  of  the  half  year  for  which  it 
is  sent. 

2.  [127a.]— (1.)  Subject  to  the  next  succeeding  rule,  Form  No.  75,  with  such  Form, 
variations  as  circumstances  may  require,  shall  be  used,  and  the  directions  specified 

in  the  Form  shall  (unless  the  Board  of  Trade   otherwise  direct)  be  observed  in 
reference  to  eveiy  statement. 

[The  Form  75  referred  to  in  this  rule  has  since  been  annulled,  a  new  Form  75 
being  substituted  therefor,  by  the  Board  of  Trade  Order  of  8th  Jan.  1892,  infra.'] 

(2.)  Every  statement  shall  be  sent  in  duplicate,  and  shall   be  verified   by  an  Duplicate  and 
affidavit  in  the  Form  No.  75a,  with  such  variations  as  circumstances  may  require.       verification. 
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3.  [127  b.]  Whei'e  the  winding-up  comraonced  on  or  before  tlie  first  day  of  April, 

1890,  and  was  not  concluded  before  the  fii'st  day  of  April,  1891 — 

(1.)  The  first  statement  shall,  unless  the  Board  of  Trade,  on  the  application  of 

the  liquidator,  otherwise  dii'ects,  commence  at  the  date  when  a  liquidator 

was  first  appointed. 

(2.)  In  any  winding-up  in  which  the  accounts  of  the  liquidator  have  been  passed 

in  the  Chambers  of  a  judge  of  the  Chancery  Division  of  the  High  Court 

prior  to  the  first  day  of  January,  1891,  and  in  any  case  in  which  it  shall 

appear  to  the  Board  of  Trade  inexpedient  to  require  a  detailed  statement 

of  all  the  liquidator's  receij)ts  and  payments  on  account  of  the  company, 

the  statement  may  be  sent  in  the  form  of  such  a  summary  of  the  liquidator' s 

accounts  as  the  Board  of  Trade  shall  a^jprove. 

Affidavit  of  4.  [127  c.]  Where  a  liquidator  has  not  during  any  period  for  which  a  statement 

no  receipts  or    -^^^  ^^  -[^g  ^^^^  received  or  paid  any  money  on  account  of  the  company,  he  shall  at 

the  period  when  he  is  required  to  transmit  his  statement,  send  to  the  Registrar  of 

Joint  Stock  Companies  an  affidavit  of  no  receipts  or  payments  in  the  Form  No.  75a. 
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UncIiAHIED  Funds  aito  Undisteibuted  Assets  in  the  hands  of  the  Liquid atoe, 
(See  sub-sects.  3  to  5  of  sect.  15  op  1890,  supra.) 

E.  5  of  April,  1891,  is  as  follows  : — 

5.  [127  d.]— (1.)  All  money  in  the  hands  or  under  the  control  of  a  liquidator  of  a 
company  representing  unclaimed  dividends,  which  for  six  months  from  the  date 
when  the  dividend  became  payable  have  remained  in  the  hands  or  under  the  control 
of  the  liquidator,  shall  forthwith,  on  the  expiration  of  the  six  months,  be  paid  into 
the  companies'  liquidation  account. 

(2.)  All  other  money  in  the  hands  or  under  the  control  of  a  liquidator  of  a  com- 
pany, representing  unclaimed  or  undistributed  assets,  which  under  sub-sect.  3  of 
sect.  15  of  the  Companies  (Winding-up)  Act,  1890,  the  liquidator  is  to  pay  into  the 
companies'  liquidation  account,  shall  be  ascertained  as  on  the  date  to  which  the 
statement  of  receipts  and  payments  sent  in  to  the  Registrar  of  Joint  Stock  Companies 
is  brought  down,  and  the  amount  to  be  paid  to  the  companies'  liquidation  account 
shall  be  the  minimum  balance  of  such  money  which  the  liquidator  has  had  in  his 
hands  or  under  his  control  during  the  six  months  immediately  preceding  the  date  to 
which  the  statement  is  brought  down,  less  such  part  (if  any)  thereof  as  the  Board 
of  Trade  may  authorize  him  to  retain  for  the  immediate  purposes  of  the  liquidation. 
Such  amount  shall  be  paid  into  the  companies'  liqmdation  account  within  fourteen 
days  from  the  date  to  which  the  statement  of  account  is  brought  down. 

E.  128  of  1890. — Eveiy  person  who  has  acted  as  liquidator  of  any  company, 
whether  the  liquidation  has  been  concluded  or  not,  shall  fm-nish  to  the  Board  of 
Trade  particulars  of  any  money  in  his  hands  or  under  his  control  representing 
unclaimed  or  undistributed  assets  of  the  company  on  the  1st  January,  1891,  or 
subsequently,  and  such  other  particulars  as  the  Board  of  Trade  may  require  for 
the  purpose  of  ascertaining  or  getting  in  any  money  payable  into  the  companies' 
liquidation  account  at  the  Bank  of  England.  The  Board  of  Trade  may  require 
such  particulars  to  be  verified  by  affidavit. 

E.  129  of  1890. — (1.)  The  Board  of  Trade  may  at  any  time  order  any  such  person 
to  submit  to  tlicm  an  account  verified  by  affidavit  of  the  sums  received  and  paid  by 
him  as  liquidator  of  the  company,  and  may  direct  and  enforce  an  audit  of  the 
account. 

(2.)  For  tho  purposes  of  sect.  15  of  the  Companies  (Winding-up)  Act,  1890,  and 
these  rules,  tho  Court  (as  licreinaftcr  defined)  sliall  have  and,  at  tho  instance  of  the 
Board  of  Trade,  may  exercise  all  tho  powers  conferred  by  the  Bankruptcy  Act, 
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1883,  with  respect  to  the  discovery  and  realization  of  the  property  of  a  debtor,  and 
tlie  provisions  of  Part  I.  of  that  Act  with  respect  thereto  shall,  with  any  necessary 
modifications,  apply  to  proceedings  under  sect.  15  of  the  Companies  (Winding-up) 
Act,  1890.     [See  the  bankruptcy  provisions,  infra.'] 

[130  of  1890  annulled.  See  It.  130  (a),  viz.  li.  7  of  Ajjril,  1891,  below,  tvhich  is 
siibstitntrd.] 

R.  130a  of  1890.— [The  original  R.  130  of  1890  ivas  annulled  hj  11.  8  of  April,  1891, 
and  no  now  R.  130  was  made,  but  the  followiug  R.  130a  was  substituted  by  R.  7 
of  April,  1891J  :— 

7.  [130a.]  Every  application  by  the  Eoard  of  Trade  for  the  purpose  of  ascertain-   Wlicre  and 
ing  and  getting  in  money  payable  into  the  Bank  of  England  pursuant  to  sect.  15   .'."^.^^'Pp^^' .1. 
of  tho'Companies  (Winding-up)  Act,  1890 —  made. 

(«.)  Where  the  icinding-tq}  is  by  or  subject  to  the  supervision  of  the  High  Court,  shall 
be  made  to  and  dealt  with  by  the  judge  to  xvhom  the  tvinding-up  is  assigned, 
upon  motion  in  accordance  with  the  practice  of  the  Chancery  Division  of  the 
High  Court  relating  to  motions  ; 

[The  words  ia  italics  were  annulled  by  R.  34  of  April,  1892.  "As  to  any 
winding-up  in  the  High  Coui't  to  which  these  rules  apply" — i.  e.,  any  winding-up 
before  Vaughan  WUliams,  J.  In  cases  before  that  judge,  R.  16  of  April,  1892 
{infra),  applies.] 

{b.)  Where  the  winding-up  is  in  the  Stannaries  Com-t,  shall  be  made  upon  motion 
before  the  Vice-Warden.  [This  Court  -was  abolished  in  1896,  and  its  juris- 
diction transferred  to  the  County  Courti ; 

(c.)  Where  the  winding-up  is  in  a  Palatine  Court  or  a  County  Court,  shall  bo 
made  to  that  Court ; 

{d.)  In  other  cases,  shall  be  made  to  the  judge  of  the  High  Court  who  for  the 
time  being  exercises  the  jurisdiction  of  the  High  Court  in  bankruptcy,  and 
in  accordance  with  the  practice  which  is  observed  in  reference  to  applica- 
tions by  the  Board  of  Trade  under  sect.  162  of  the  Bankruptcy  Act,  1883. 

Rr.  8  and  9  of  April,  1891,  are  as  follows  :^ 

8.  R.s.  127  and  130,  and  Form  No.  75  of  the  Companies  (Winding-up)  Rules,   Annulnient 

1890,  are  annulled  as  from  the  date  on  which  these  rules  come  into  operation.  of  certam 

rules. 

9.  These  rules  shall  come  into  operation  on  the  thirty-first  day  of  May,  1891. 

They  shall  be  construed  with  and  deemed  to  form  part  of  the  Companies  (Winding-  "  ?^  ° 
ujd)  Rules,  1890,  and  each  of  these  rules  maybe  cited  with  reference  to  those  rules  by 
the  number  in  square  brackets  set  against  the  rule  at  the  commencement  thereof.  The 
forms  annexed  to  these  rules  shall  be  deemed  to  form  part  of  the  forms  annexed  to 
the  Companies  (Winding-up)  Rules,  1890,  and  each  of  the  forms  annexed  to  these 
rules  may  be  cited  with  reference  to  the  forms  annexed  to  the  Companies  (Winding- 
up)  Rules,  1890,  by  the  number  x^laced  at  the  head  of  the  form. 

R.  16  of  April,  1892. — Every  application  by  the  Board  of  Trade  for  the  purpose  Application  to 
of  ascertaining  and  getting  in  money  payable  into  the  Bank  of  England,  pui-suant  itiS^i  Court, 
to  sect.  15  of  the  Companies  (Winding-up)  Act,  1890,  shall  in  a  -svinding-uj)  in  the 
High  Court  to  which  these  rules  apply  be  made  and  dealt  with  by  the  judge  of  the 
High  Court  upon  motion. 

Rr.  131  and  132  of  1890,  are  as  follows:— 

131.  Any  liquidator  whose  duty  it  is  under  sect.  15  of  the  Companies  (Winding-   Paying-in 
up)  Act,   1890,  to   pay  into   the  companies'   liquidation  account  at  the  Bank  of  order. 
England,  any  money  representing  unclaimed  or  undistributed  assets  of  the  company 

shall  apply  in  such  manner  as  the  Board  of  Trade  may  direct  to  the  Board  of  Trade 
for  a  paying-in  order,  which  paying-in  order  shall  be  an  authority  to  the  Bank  of 
England  to  receive  the  payment. 

132.  An  application  by  a  person  claiming  to  be  entitled  to  any  money  paid  into  Claimant's 
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application 
for  payment. 


tlie  Bank  of  England  in  pursuance  of  sect.  15  of  the  Companies  (Winding-up)  Act, 
1890,  shall  be  made  in  such  form  and  .manner  as  the  Board  of  Trade  may  from 
time  to  time  direct,  and  shall,  unless  the  Board  of  Trade  otherwise  directs,  be 
accompanied  by  the  certificate  of  the  liquidator  that  the  person  claiming  is 
entitled,  and  such  further  evidence  as  the  Board  of  Trade  may  direct.  [_See  R.  1 32a, 
below.'] 

R.  132a  of  imO.— [The  following  rule  was  added  hj  R.  6  of  April,  1891]  :  — 
Payments  out.  6.  [132a.]  Where  the  liquidator  requires  to  make  payments  out  of  money  paid 
into  the  Bank  of  England,  in  pursuance  of  sect.  15  of  the  Companies  (Winding-up) 
Act,  1890,  either  by  way  of  distribution  or  in  respect  of  the  costs  and  expenses  of 
the  proceedings,  he  shaU  apply  in  such  form  and  manner  as  the  Board  of  Trade 
may  direct,  and  the  Board  of  Trade  may  thereupon  either  make  an  order  for  the 
payment  out  to  him  of  the  sum  required  to  make  such  payments,  or  may  direct 
cheques  to  be  issued  to  him  for  transmission  to  the  persons  to  whom  the  payments 
are  to  be  made. 

R.  133  of  1890. — (1.)  For  the  purposes  of  sub-sect.  (3)  of  sect.  15  of  the  Companies 
(Winding-np)  Act,  1890,  money  at  the  credit  of  the  account  of  the  official  liquidator 
of  any  company  with  the  Bank  of  England  shall  be  deemed  to  be  money  under  the 
control  of  the  ofiicial  liquidator,  and  when  such  money  has  remained  unclaimed  or 
undistributed  for  six  months  after  the  date  of  receipt  it  shall  be  transferred  to  the 
companies'  liquidation  account,  and  the  official  liquidator  and  chief  clerk  of  the 
Chancery  Division  of  the  High  Coui't  shall  draw  and  sign  such  cheques  or  orders  as 
may  be  necessary  for  the  transfer  of  the  money. 

(2.)  Any  application  to  the  Board  of  Trade  for  payment  out  of  moneys  so  trans- 
ferred shall  be  signed  by  the  liquidator  and  countersigned  by  the  chief  clerk  of  the 
judge  of  the  Chancery  Division  to  whom  the  winding-up  is  assigned. 


Money  under 
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Bankruptcy  Provisions. 

Sect.  15  (4)  of  1890  (supra)  incorporates  sect.  162  of  the  Bankruptcy  Act,  1883  ;  and 
R.  129  (2)  of  1890  (supra)  extends  to  winding-up,  for  the  purposes  of  sect.   15  of 
1890,  "  all  the  powers  conferred  by  the  Bankruptcy  Act,  1883,  with  respect  to  the 
discoveiy  and  realization  of  the  property  of  a  debtor  and  the  provisions  of  Part  I. 
of  that  Act  with  respect  thereto  *  *  *  *  with  any  necessary  modifications." 
Sect.  162  of  Bankruptcy  Act,  1883,  is  (so  far  as  material)  as  follows : — 
Ke-onactment        [(1)  and  [2]  («)  onli/ provide  for  2Ja!/ment  in  ly  tlie  persons  therein  mentioned,  of  un- 
byActofl890.   claimed  a>id  undistributed  mojieys.     Sect.  15  (3)  o/1890  re-enacts  these  provisions,  with 
the  necessary  modifications  ivith  reference  to  winding-up,  and  therefore  there  is  no  need 
to  incorporate  them.'] 
Verified  (2)  [b).  The  Board  of  Trade  may  at  any  time  order  any  such  trustee  or  other  person 

account.  to  submit  to  them  an  account  verified  by  affidavit  of  the  sums  received  and  paid  by 

him  imder  or  in  pursuance  of  any  svich  petition,  resolution,  deed,  or  other  proceed- 
ing as  aforesaid,  and  may  direct  and  enforce  an  audit  of  the  account.  [This  is  re- 
provided,  with  the  necessary  modifications,  by  E.  129  (1)  o/1890,  stipra.] 
Appointment  (c)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  may  from  time 
of  collector.  to  time  ajjpoint  a  person  to  collect  and  get  in  all  such  unclaimed  or  undistributed 
funds  or  dividends,  and  for  the  pui-poses  of  this  section  any  Court  having  jurisdic- 
tion in  bankrui)tcy  shall  have  and  at  the  instance  of  the  person  so  appointed,  or  of 
the  Board  of  Trade,  may  exercise  all  the  powers  conferred  by  this  Act  with  respect 
to  the  discovery  and  realisation  of  the  property  of  a  debtor,  and  the  provisions  of 
Pai-t  I.  of  this  Act  with  respect  thereto  shall,  with  any  necessary  modifications, 
apply  to  proceedings  imdcr  this  section. 
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(3.)  The  provisions  of  this  section  shall  not,  except  aa  expressly  declared  hero, 
deprive  any  person  of  any  larger  or  other  right  or  remedy  to  which  he  may  be 
entitled  ag-ainst  such  trustee  or  other  person. 
[(4.)  is  ill  effect  the  same  as  sect.  15  (.5)  of  1890.] 

[(5.)  emjjoivers  the  Board  of  Trade  io  open  a  "  Banlrruptcij  Estate  Accotmt,''^  the 
equivalent  in  hanJ;riiptcy  of^^  The  Companies  Liquidation  Account^'  in  icinding-up.'] 

Sect.  27  of  Bankruptcy  Act,  1883  (with  reference  to  discovery  of  a  debtor's  pro-  Discovery 
perty)  is  as  follows  :—  of  property. 

(I.)  The  Court  may,  on  the  application  of  the  official  receiver  or  trustee,  at  any 
time  after  a  receiving  order  has  been  made  against  a  debtor,  summon  before  it  the 
debtor  or  his  wife,  or  any  person  known  or  suspected  to  have  in  his  possession  any 
of  the  estate  or  effects  belonging  to  the  debtor,  or  supposed  to  be  indebted  to  the 
debtor,  or  any  person  whom  the  Court  may  deem  capable  of  giving  information 
respecting  the  debtor,  his  dealings  or  property,  and  the  Court  may  require  any  such 
person  to  produce  any  documents  in  his  ciistody  or  power  relating  to  the  debtor,  his 
dealings  or  property. 

(2.)  If  any  person  so  summoned,  after  having  been  tendered  a  reasonable  sum, 
refuses  to  come  before  the  Court  at  the  time  appointed,  or  refuses  to  produce  any 
Buch  document,  having  no  lawful  impediment  made  known  to  the  Court  at  the  time 
of  its  sitting  and  allowed  by  it,  the  Court  may,  by  warrant,  cause  him  to  be 
apprehended  and  brought  up  for  examination. 

(3.)  The  Court  may  examine  on  oath,  either  by  word  of  mouth  or  by  written 
interrogatories,  any  person  so  brought  before  it  concerning  the  debtor,  his  dealings 
or  property. 

(4.)  If  any  person  on  examination  before  the  Court  admits  that  he  is  indebted  to 
the  debtor,  the  Court  may,  on  the  application  of  the  official  receiver  or  trustee, 
order  him  to  pay  to  the  receiver  or  trustee,  at  such  time  and  in  such  manner  as  to 
the  Court  seems  expedient,  the  amount  admitted,  or  any  part  thereof,  either  in  full 
discharge  of  the  whole  amount  in  question  or  not,  as  the  Court  thinks  fit,  with  or 
without  costs  of  the  examination. 

(5.)  If  any  person  on  examination  before  the  Court  admits  that  he  has  in  his 
possession  any  property  belonging  to  the  debtor,  the  Court  may,  on  the  apphcation 
of  the  official  receiver  or  trustee,  order  him  to  deliver  to  the  official  receiver  or 
trustee  such  property,  or  any  part  thereof,  at  such  time,  and  in  such  manner,  and 
on  such  terms  as  to  the  Court  may  seem  just. 

(6.)  The  Court  may,  if  it  think  fit,  order  that  any  person  who  if  in  England 
would  be  liable  to  be  brought  before  it  under  this  section  shall  be  examined  in 
Scotland  or  Ireland,  or  in  any  other  place  out  of  England. 

Under  the  very  similar  words  of  sect.  96  of  the  Bankruptcy  Act,  18G9,  the  trustee 
in  bankruptcy  might  be  ordered  on  the  application  of  a  creditor  to  submit  himseK 
for  examination.  Ex  parte  Crossleij,  13  Eq.  409.  And  a  creditor  might  be  ordered 
to  be  examined  on  the  application  of  the  bauki-upt.  See  Ex  parte  Austin,  4  C.  Div. 
13.  And  see  Ex  parte  Sheffield,  10  C.  Div.  434  ;  Ex  parte  Nicholson,  14  C.  Div. 
243. 

And  see  also  sect.  25  of  1890,  and  R.  171  of  1890,  supra. 

Qu(cre,  whether  R.  129  of  1890  does  not  incorporate  the  following  provision,  in 
respect  of  proceedings  under  sect.  15  of  1890. 

Sect.  102  (5)  of  Bankruptcy  Act,  1883. — (5.)  "Where  default  is  made  by  a  trustee.  Disobedience 
debtor,  or  other  person  in  obeying  any  order  or  direction  given  by  the  Board  of  to  Board  of 
Trade  or  by  an  official  receiver  or  any  other  officer  of  the  Board  of  Trade  under  any  ^.^^  .?•  ^ 
power  confeiTcd  by  this  Act,  the  Court  may,  on  the  application  of  the  Board  of 
Trade  or  an  official  receiver  or  other  duly  authorized  i^erson,  order  such  defaulting 
trustee,  debtor,  or  person  to  comply  with  the  order  or  direction  so  given  ;  and  the 
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Court  Hiay  also,  if  it  shall  think  fit,  upon  any  such  application  make  an  immediate 
order  for  the  committal  of  such  defaulting  trustee,  debtor,  or  other  person  ;  pro- 
vided that  the  power  given  by  this  sub-section  shall  be  deemed  to  be  in  addition  to 
and  not  in  substitution  for  any  other  right  or  remedy  in  respect  of  such  default.  See 
Re  Tatum,  60  L.  T.  896. 
New  form  B.  T.  Order  of  8th  Jan.  1892.— Pui-suant  to  clause  2  of  R.  3  of  the  Companies 

of  liquidator's  (Winding-up)  Rules,  1890,  the  Board  of  Trade  hereby  substitute  the  form  of 
liquidator's  statement  of  account  set  out  at  the  foot  hereof  in  lieu  of  the  existing 
Form  No.  75  in  the  Appendix  to  the  Companies  (Winding-up)  Rules  of  the 
SOtli  April,  1891,  and  henceforth  the  substituted  Form  shall  be  the  Form  No.  75 
referred  to  in  R.  2  (127a)  of  the  said  Rules. 
Dated  this  Sth  day  of  January,  1892. 
By  order  of  the  Board  of  Trade. 

John  Smith,  Inspector-General  in  Companies  Liquidation, 
authorized  in  that  behalf  by  the  President  of  the  Board  of 
Trade. 


Form  219. 

Liquidator's 
statement  of 
account  under 
sect.  15  of 
1890  (direc- 
tions). 


No.  of  company . 

Form  of  Statement  of  Eeceipts  and  Payments  and  General 
Directions  as  to  Statements. 

Size  of  Sheets. 
(1.)  Every  statement  must  be  on  sheets  13  Indies  by  IG  inclies. 

Form  and  Contents  of  Statement. 

(2.)  Every  statement  must  contain  a  detailed  account  of  all  tbe 
liqr's  realizations  and  disbursements  in  respect  of  tbe  coy.  The  state- 
ment of  realizations  should  contain  a  record  of  all  receipts  derived 
from  assets  existing  at  the  date  of  the  winding-up  order  or  resolution 
and  subsequently  realized,  including  balance  in  bank,  book  debts  and 
calls  collected,  pi^ty  sold,  &c. ;  and  the  account  of  disbursements 
should  contain  all  payments  for  costs  and  charges,  or  to  creditors,  or 
contributories.  Where  ppty  has  been  realized,  the  gross  proceeds 
of  sale  must  be  entered  under  reahzations,  and  the  necessary  payments 
incidental  to  sales  must  be  entered  as  disbursements.  These  accounts 
should  not  contain  payments  into  or  out  of  bank,  or  temporary  invest- 
ments by  the  liqr,  or  the  proceeds  of  such  investments  when  realized, 
which  should  be  shown  separately : — 

(a)  15y  means  of  the  bank  pass  book  ; 

(b)  By  a  separate  detail  statement  of  moneys  invested,  and  invest- 

ments realized. 
Interest  allowed  or  charged  by  the  bank,  bank  commission,  &c.,  and 
profit  or  loss  upon  the  realization  of  temporary  investments,  should, 
however,  be  inserted  in  the  accounts  of  realizations  or  disbursements, 
as  the  case  may  be.  Each  receipt  and  payment  must  be  entered  in 
the  account  in  such  a  manner  as  sufficiently  to  explain  its  nature. 
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■The  receipts  and  payments  must  severally  bo  added  up  at  the  foot  of 
each  sheet,  and  the  totals  carried  forward  from  one  account  to  another 
without  any  intermediate  balance,  so  that  the  gross  totals  shall 
represent  the  total  amounts  received  and  pd  by  the  liqr  resply. 


Trading  Account. 

(3.)  When  the  liqr  carries  on  a  business,  a  trading  account  must  bo 
forwarded  as  a  distinct  account,  and  the  totals  of  receipts  and  jjay- 
ments  on  the  trading  account  must  alone  bo  set  out  in  the  statement. 


Dividends,  Sfc, 

(4.)  "When  dividends  or  instalments  of  composition  are  pd  to  cre- 
ditors, or  a  return  of  surplus  assets  is  made  to  contributories,  the  total 
amount  of  each  dividend,  or  instalment  of  composition,  or  payment  to 
contributories,  must  be  entered  in  the  statement  of  disbursements  as 
one  sum ;  and  the  liqr  must  forward  separate  accounts  showing  in  lists 
the  amount  of  the  claim  of  each  creditor,  and  the  amount  of  dividend 
or  composition  payable  to  each  creditor,  and  of  surplus  assets  payable 
to  each  contributory,  distinguishing  in  each  list  the  dividends  or  instal- 
ments of  composition  and  shares  of  surplus  assets  actually  pd  and  those 
remaining  unclaimed.  Each  list  must  be  on  sheets  13  inches  by 
8  inches. 

[There  is  now  a  foot-note  to  tlie  effect  that  the  statement  is  required  in  duplicate.] 


Name  of  coy . 

Nature  of  proceedings  (whether  wound  up  by  the  Ct,  or  under  the 

supervision  of  the  Ct,  or  voluntarily) . 

Date  of  commencement  of  winding-up . 


Date  to  which  statement  is  brought  down 
Name  and  address  of  liqr . 

Eealizations. 


Date. 

Of  whom  Received. 

Natm-e  of  Assets  Realized. 

Amount. 
£        s.       d. 

Form  220. 

Liquidator's 
account  under 
sect.  15  of 
1890  (as  used) 
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Disbursements. 


Date. 

To  -whom  Paid. 

Natm-e  of  Disbursements 

Amount. 
£        s.       d. 

• 

*  Note. — No  balance  should  be  sliewn  on  this  account,  but  only  the  total  realiza- 
tions and  disbursements,  which  should  be  carried  forward  to  the  next  account. 


Analysis  of  Balance. 

£     s.     d. 

Total  realizations ,,     ,, 

,,     disbui'sements     ,,     ,, 

Balance ,,     ,, 

The  balance  is  made  up  as  follows : — 

1 .  Cash,  in  hands  of  liqr ,,     ,, 

£     s.     d. 

2.  Amounts  invested  by  liqr  ,,     ,, 

(«s  ^jcr  separate  account  herewith) 
Less  amounts  realized  from  same     ,,     ,, 

Balance  of  amount  invested  ....  n     > . 

&     s.     d. 

3.  Total  payments  into  bank,  including  bal- 

ance at  date  of  commencement  of  wind- 
ing-up {as  per  hank  hook) ,,      ,, 

Total  withdrawals  from  bank ,,     ,, 

Balance  at  bank ,,     ,, 

Total  balance  as  shown  above   ,,     ,, 

[Note 
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Note. — Tho  liqr  slaould  also  state — 

(1.)  Tho  amount  of  the  estimated  assets  and  \ 
liabilities  a't  the  date  of  the  commence-  > 
ment  of  the  winding-up ) 

(2.)  Tho  general  description  and  \ 
estimated  value  of  outstand-  | 
ing  assets  (if  any) ) 

(3.)  The  causes  which  delay  the  termination  ) 
of  the  winding-up   ) 

(4.)  Tho  period  within  which  the  winding-up  \ 
may  probahly  be  completed ) 


Assets    . . . 
Liabilities , 


(Name  of  Coy.) 


Form  221. 


Q-.  H.,  the  liqr  of  the  above-named  coy,  in  account  with  the  estate.      Liquidator's 

Eeceipts.  Payments.  trading 

■*•  ^  "^  account. 

[7%e  Dr.  atid  Cr.  colum7is  are  inserted  here  as  in  Form  80  of  1890,  Form  7.5b  of 

supra,  Form  211.]  ^P-  1S91. 

(Date) 

Liqr. 

See  Direction  3  in  Order  of  8th  January,  1892,  supra. 


(Name  of  Coy.)  Form  222. 

I  hby  certify  that  a  dividend  (or  composition)  of  in  the  £  List  of 

was  declared  payable  on  and  after  the day  of 18 — ,  and  that  <ii^i*iends  or 

^    ''  ./  7  composition. 

the  creditors  whose  names  are  set  forth  below  are  entitled  to  the  Foma  75c  of 
amounts  set  opposite  their  respve   names,    and  have  been  pd  such  -^P"  ■^^^^■ 
amounts  except  in  the  cases  specified  as  unclaimed. 

Liqr. 

Dated  the day  of 189—. 

To  the  Board  of  Trade. 


Amount  of  Dividend  or  Composition. 

Surname. 

Christian  Name. 

Amount  of  Pi-oof . 

Paid. 

Unclaimed. 

£ 

s. 

d. 

& 

s. 

d. 

£ 

s. 

d. 

See  Direction  4  in  Order  of  8th  January,  1892,  supra. 
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Form  223. 

List  of 
amounts  paid 
or  payable  to 
contribu- 
tories. 

Form  75d  of 
Ap.  1891. 


(Name  of  Coy.) 
I  hby  certify  that  a  return  of  surplus  assets  was  declared  payable 

to  contributories  on  and  after  the day  of 18 — ,  at  the  rate 

of  per  share,  and  that  the  contributories  whose  names  are  set 

forth  below  are  entitled  to  the  amounts  set  opposite  their  respve  names, 
and  have  been  pd  such  amounts  except  in  the  cases  specified  as  un- 
claimed. 

Liqr. 

Dated  the day  of ,  189—. 

To  the  Board  of  Trade. 


Siimame. 

Christian  Name. 

No.  of  Shares. 

Amount  returned  on  Shares. 

Paid. 

Unclaimed. 

£ 

s. 

d. 

£ 

s. 

d. 

See  Direction  4  in  Order  of  Sth  January,  1892,  supra. 


Form  224. 

Affidavit 
verifying 
liquidator's 
statement  of 
account. 
Form  7oa  of 
Ap.  1891. 


(Name  of  Coy.) 
-,  the  liqr  of  the  above-named  coy,  mate  oath  and 


I,  G.  H.,  of 

say:— 

That  '■''  the  account  hereimto  annexed  marked  "^"  contains  a  full  and 
true  account  of  my  receipts  and  payments  in  the  tvindiny-up  of  the  above- 
named  coy  from  the day  of  18 — ,  to  the day  of  

189 —  inclusive,  *anJ  that  I  have  not,  nor  has  any  other  person  by  my 
order  or  for  my  use,  during  such  period  received  any  moneys  on  account 
of  the  sd  coy  '^' other  than  and  except  the  items  mentioned  a7id  specif  ed  i?i 
the  sd  accotint. 

Sworn  at kc. 

*  Note. — If  no  receipts  or  payments,  strike  out  the  words  in  italics. 
The  above  form  is  applicable  under  both  R.  127a  and  R.  127c,  supra. 


Accounts  to  Board  of  Trade  as  to  Unclaimed  Funds  and  Undis- 
tributed Assets. 

Sect.  15  (3)  of  1890,  supra. 

If  it  Jippoars  from  any  such  statement  or  otherwise  that  any  liquidator  of  a  com- 
pany lias  in  his  hands  or  under  liis  control  any  money  rcpresentiag  unclauncd  or 
undistributed  assets  of  the  company  which  have  remained  unclaimed  or  undistri- 
buted for  six  months  after  the  date  of  their  receipt,  the  liquidator  shall  forthwith 
pay  the  same  to  the  Companies  Liquidation  Account  at  the  Bank  of  England  *  *  *  *, 

On  the  Ijlst  December,  1890,  Sir  M.  Hicks-Beach,  under  sect.  16,  issued  a  notice, 
■which  appeared  in  the  Gazette  of  the  2nd  January,  1891,  requiring  "  any  and  every 
li(luidator  of  a  company  forthwith  to  pay  to  the  said  account  the  money  in  their 
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hands  or  imder  their  control,  obtaining  in  the  first  instance  a  receivable  order  from 
the  Board  of  Trade,  and  that  upon  such  payment  the  Board  of  Trade  wUl  furnish 
to  such  liquidators  a  certificate  of  receipt  of  the  money  so  paid,  which  shall  bo  an 
effectual  discharge  in  respect  thereof." 

The  Board  of  Trade  is  of  course  cognizant  of  every  winding-up  which  takes 
place,  whether  comi^ulsory,  voluntary,  or  imdcr  supervision,  and  where  amounts 
are  not  duly  accounted  for,  the  liquidator  may  expect  the  following  letter  (Board 
of  Trade  Form  C,  No.  8)  from  the  Inspector- General  in  Companies  Liquidation : — 


"The  Cos  Act,  1862,  and  the  Cos  (Winding-up)  Act,  1890,  s.  15.        Form  226. 
"  \_Adch'ess  of  Office,  Date,  and  Title  of  Matter. '\  Request  of 

"  Sir, — I  am  directed  by  the  Board  of  Trade  to  call  your  attention  Board  of 
to  sect.  15  (3)  of  the  Cos  ("Winding-up)  Act,  1890  [and  Eulo  128], •''  and  liquidator  to 
to  the  powers  conferred  upon  the  Board  of  Trade  thereunder,  and  I  give  par- 

ticultirs  01 
am  to  request  that  you  will  insert  in  the  accompanying  form  [C.  No.  9]  unclaimed 

particulars  of  the  amounts,  if  any,  due  to  the  Cos  Liquidation  Account  and  undis- 

in  the  matter  of  the  above  coy,  of  which  you  appear  to  have  been  assets. 

appointed  liqr." 

The  letter  concludes  with  a  note  as  to  the  requirements  of  sect.  15,  and  endorsed 
on  it  are  copies  of  sect.  15  of  1890,  sub-s.  3,  4,  5,  and  6  ;  and  Er.  Vll'D,  128,  129, 
1:30a,  131,  132,  132a,  and  133. 

*  These  words  are  added  in  the  case  of  companies  wound  up  within  a  year.  The 
form  C.  No.  9  is  Form  226,  below. 


The  Cos  Act,  1862,  and  the  Cos  (Winding-up)  Act,  1890.  Form  226. 

In  the  Matter  of  the Coy,  Limtd.  .;     '.    ; 

^  .  .^^.     T .  ^    T  I'articmars  to 

Date  of  Wmdmg-up  Order be  furnished 

(or  of  Eesolution  for  Winding-up) "?!  hquidator 

^  o     J.  /  jj^  answer  to 


I, ,  of ,  the  liqr  of  the  above-named  coy,  hby  certify  that  request  by 

the  following  statement  is  a  correct  return  of  the  unclaimed  dividends  ^^^^  °* 
or  undistributed  moneys  in  my  hands  or  under  my  control,  which  are  Form  C. 
due  to  the  Cos  Liquidation  Account  under  sect.  15  of  the  Cos  (Winding-  ^°-  ^• 
up)  Act,  1890. 

[Signatui-e] . 

Dated 189—.  £     s.     d. 

Unclaimed  dividends  

Undistributed  moneys 

Total  amount  due  to  the  Cos  Liquidation  Account £ 

See  notes  to  last  form. 

{Title.) 

Fortn  227 

I, ,  of  ,  make  oath  and  say  that  the  particulars  entered  in  1 


the  statement  hereunto  annexed,  marked  A,  are  correct,  and  truly  set  Affidavit 

V6rifyiu<^ 

forth  all   money   in  my   hands   or   under  my   control,   representing  account tjf 
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unclaimed 
and  undis- 
tributed 
funds. 
Torm  82  of 
1890. 


Form  228. 

Board  of 
Trade  order 
on  liquidator 
to  submit 
verified 
account. 
FormC. 
No.  44. 


unclaimed  or  undistributed  assets  of  the  above  coy,  and  tbat  tbe 
amount  due  by  me  to  tbe  cos  liquidation  account  in  respect  of  un- 
claimed dividends  and  undistributed  funds  is  £ . 


Sworn,  &c. 


(Signature) 


This  is  the  affidavit  which  the  Board  of  Trade  may  require  under  R.  128  of 
1890— not  the  affidavit  referred  to  in  R.  129. 


In  the  matter  of  tlie  Cos  Acts,  1862  to  1890, 
and 

In  the  matter  of  the Coy,  Limtd. 

By  virtue  of  the  powers  conferred  upon  them  by  the  Cos  (Winding- 
up)  Act,  1890,  and  in  accordance  with  the  provisions  of  the  Cos 
(Winding-up)  Eules,  1890,  the  Board  of  Trade  do  hereby  order  you 
to  submit  to  them  within  seven  days  from  the  date  of  service  hereof 
upon  you  an  account  verified  by  afft  of  the  sums  received  and  pd  by 
you  as  liqr  of  the  above-named  coy. 

Dated  this day  of ,  189—. 

By  the  Board  of  Trade. 
[A.  B.]  Chief  Bankruptcy  Clerk,  duly  authorized  in  that 
behalf  by  the  President  of  the  Board  of  Trade. 
To . 


Note. — The  account  should  be  furnished  in  a  form  similar  to  Form 
No.  75  in  the  Cos  (Winding-up)  Eules.  It  should  be  furnished  in 
duplicate,  and  be  verified  by  afit  in  a  form  similar  to  Form  No.  75a. 

If  nothing  has  been  received  or  pd  on  account  of  the  coy,  an  afit  of 
no  receipts  or  payments  should  be  furnished  in  a  form  similar  to  Form 
No.  75a. 

Forms  can  be  obtained  from  the  Registrar  of  Joint  Stock  Cos, 
Somerset  House,  AV.C,  or  from  a  Law  Stationer. 

The  account  or  afft  should  be  addressed  to  the  Inspector-General  in 
Cos  Liquidation,  Board  of  Trade,  4,  Whitehall  Yard,  London,  S.W. 

This  is  the  order  referred  to  in  R.  129  (1)  of  1890,  supra. 


Enfoecing  Accounts  under  Sect.  15  akd  Er.  128  and  129  op  1890. 

There  seems  to  be  no  difficulty  about  enforcing  the  delivery  and  audit  of  an 
account  under  sect.  15. 

The  order  of  the  Board  of  Trade  [Form  228]  is  served  personally  on  the  liquidator. 
In  some  recent  cases  commenced  by  the  Board  of  Trade  the  five  forms  next  follow- 
ing were  used,  and  a  form  of  application  to  set  down  for  hearing,  which  was  un- 
necessary, as  pointed  out  in  previous  editions,  and  has  now  been  discarded. 

Under  R.  10  of  April,  1892,  supra,  in  case  of  a  "  mindiiiff-up  in  the  High  Court  to 
which  these  rules  appbj  [an  application  can  bo]  bo  made  and  dealt  with  by  the  judge 
of  the  High  Court  upon  motion."     The  words  in  italics  certainly  include  every 
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compulsory  winding-up  before  Mr.  Justice  Vaughan  "Williams,  and  probably,  also 
(see  s.  151  of  1862),  every  winding-up  subject  to  the  supervision  of  theHigli  Court, 
and  not  retained  by  the  Chancery  judges  under  R.  1  of  April,  1892,  and  perhaps 
to  every  voluntary  winding-up  in  which  the  first  application  to  the  Court  would  be 
taken  before  Mr.  Justice  Vaughan  Williams.  It  may  be  objected  that  if  this  be  so, 
there  is  nothing  on  which  clause  (d)  of  R.  130a  (p.  247)  can  operate,  but  the  answer 
may  be  that  clause  (d)  would  operate  in  respect  of  winding-up  matters  in  the  Iligh 
Court  retained  by  Chitty,  North,  Stirling,  and  Kekcwich,  JJ.,  under  R.  1  of  April, 
1892.  On  the  other  hand,  the  expression  is  "  in  "  the  High  Court  and  a  voluntary 
winding-up  is  not  "in"  the  Court. 

The  application,  when  in  the  High  Court,  whether  before  the  judge  as  winding- 
up  judge  or  as  the  bankruptcy  judge,  is  by  motion  in  open  Court.  See  Rr.  3  and 
IG  of  April,  1892. 

In  some  recent  cases  the  proceedings  were  intituled — 
lu  the  High  Court  of  Justice. 

In  Bankruptcy. 
In  the  Matter  of  the  Companies  Acts,  1862  to  1890,  and  the  Bankruptcy  Act,  1883, 

and 
■    In  the  Matter  of  the Company,  Limited. 

But  it  is  submitted  that  in  every  case,  unless  some  provision  of  the  Bankruptcy 
Act  is  to  be  enforced,  the  ordinary  title  [Form  1]  is  sufiicient.  Where  this  is 
sought,  or  ex  abundanti  cauteld,  where  the  winding-up  is  voluntary,  the  title  should 
be  as  in  the  following  form  : — 

In  tlie  Higli  Court  of  Justice. 

Cos  (Winding-up). 

Mr.  Justice  Williams. 

In  the  matter  of  the  Cos  Acts,  1862  to  1890,  and    Form  229. 

the  Bankruptcy  Act,  1883,  'Z^T,     ~ 

^    ''  '  '  Title  of  pro- 

and  ceedings  when 

In  the  matter  of  the Coy,  Limtd.  liquidation 

voluntary. 
In  bankruptcy,  on  the  construction  of  sect.  162,  sub-sect.  2  (b)  of  the  Bankruptcy 

Act,  1883  (which  is  in  the  same  terms  as  R.  129  (1)  of  1890),  it  has  been  held  that 

on  an  application  to  enforce  the  requirements  of  a  Board  of  Trade  order  to  account, 

the  Board  need  not  show  that  the  trustee  has  any  funds  remaining  in  his  hands. 

In  re  Calderwood,  6  Mor.  Bk.  Rep.  10-i,  Ap.,  1889. 


ITitle  as  in  Form  229.]  Form  230. 

Whereas  by  an  order  of  the  Board  of  Trade,  dated  the day  of ^  ,.      7 

1 89 — ,  you,  X.  Y.,  the  liqr  of  the Coy,  Limtd,  were  ordered  to  submit  motion  for 

to  them  "within  seven  days  from  the  date  of  service  upon  you  of  such  °5    3' °!^    , 
"^  i         ./  liquidator  to 

order  an  account  verified  by  afft  of  the  sums  received  and  pd  by  you  submit 

as  such  liqr  as  afsd.     And  whereas  the  sd  order  was  served  upon  you  'verified 
,    ^  i        .^         account, 

the  sd  liqr  personally  on  the  day  of  18 — .     And  whereas 

you  have  not  complied  with  the  sd  order.     Take  notice,  that  applicon 

will  be  made  to  the  Ct,  sitting  at  the  Eoyal  Cts  of  Justice,  Strand, 

in  the  county  of  London,  by  counsel  on  behalf  of  the  Board  of  Trade, 

on  Wednesday,  the day  of 189 — ,  at  half -past  ten  o'clock  in 

the  forenoon,  or  so  soon  thereafter  as  counsel  can  be  heard,  for  an 

P.  s 
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order  that  you  do  -u-ithin  four  days  from  the  date  of  service  of  the 
order  to  be  made  hereon  upon  you,  comply  with  the  sd  order  of  the 
Board  of  Trade  hinhefore  recited,  and  that  you  do  pay  the  costs  of  and 
incident  to  this  applicon  and  such  order.     And  further  take  notice, 

that  the  affts  of  Frank  Lowson  Clark,  John  Samuel  Purcell,  and , 

and  the  exhibits  therein  referred  to,  copies  of  which  are  dehvered  to 
you  herewith,  and  the  correspondence  between  you  and  the  Board  of 
Trade  or  their  solor,  will  be  used  in  support  of  this  applicon. 
Dated  this day  of  Jan.  189 — . 


To  Mr. 


of 


and  to  his  solor. 


Solor  to  the  Board  of  Trade, 
Whose  address  for  service  is 

4,  Whitehall  Yard,  London,  S.W. 


Form  231. 

Affidavit  of 

Kegistrar  of 

Joint  Stock 

Companies 

proving 

voluntary 

winding-up. 


{Title  as  in  Form  12^.) 

I,  John  Samuel  Purcell,  a  Companion  of  the  most  Honourable  Order 
of  the  Bath,  of  Somerset  House,  Strand,  in  the  county  of  London, 
Registrar  of  Joint  Stock  Cos,  make  oath,  &c. 

1.  The   above-named   coy  was,   on   the   day  of   ,    1881, 

incorporated  under  the  Cos  Acts,  1862  to . 

2.  On  the day  of ,  18 — ,  there  was  received  from  the  sd 

coy,  pursuant  to  sect.  53  of  the  Cos  Act,  1862,  a  printed  copy  of  a 
special  resolution  passed  by  the  sd  coy  requiring  the  coy  to  be  wound 
up  voluntarily,  and  appointing  Mr.  X.  Y.,  of ,  liqr  for  the  pur- 
poses of  such  winding-up. 

3.  The  sd  resolution  purported  to  have  been  passed  on  the 

day  of ,  and  confirmed  on  the  day  of  ,  at  which  date 

the  registered  office  of  the  sd  coy  was  situate  at . 


Form  232. 

Affidavit  of 
chief  bank- 
ruptcy clerk 
proving  non- 
coinj)li;nico 
with  Board  of 
Trade  order. 


{Title  as  m  Form  229.) 

I,  Frank  Lowson  Clark,  of  4,  Whitehall  Yard,  Westminster,  in  the 
county  of  London,  Chief  Bankruptcy  Clerk  to  the  Board  of  Trade, 
make  oath  and  say  as  follows : — 

1 .  On  the day  of ,  the  Board  of  Trade  did,  in  pursuance 

of  the  powers  given  to  them  by  the  Cos  (Winding-up)  Act,  1890,  and 
the  Cos  (Winding-up)  Pules,  make  an  order  directing  X.  Y.,  the  liqr 
of  the  above-named  coy  to  submit  to  them  within  seven  days  from  the 
service  of  such  <n-dor  upon  him  an  account,  verified  by  afft,  of  the 
sums  received  and  pd  by  him  as  such  liqr  since . 

2.  I  am  informed  and  believe  that  the  sd  order  was  served  upon  the 

sd  liqr  on  the day  of  ,  189 — ,  by  H.  C,  and  I  refer  to  the 

alFt  of  the  sd  H.  C,  witli  reference  thereto. 
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3.  Up  to  tlie  time  of  my  swearing  tliis  my  af£t  tlio  sd  liqr  has  not 
complied  with  the  sd  order  of  the  Board  of  Trade. 


{Title  as  in  Form  229.) 

I,  H.  C,  of  &c.,  make  oath  and  say  as  follows : — 

1.  I  did,  on  the  day  of  ,  189 — ,  serve  upon 


Form  233. 

Affidavit  of 
service  of 
-,  Ot  &C.,   Board  of 

the  order  of  the  Board  of  Trade,  dated  &c.,  of  which  a  copy  is  now  Trade  order, 

produced  and  shown  to  me  marked  " ,"  by  delivering  the  same 

to the  sd  at afsd  [by  sending  the  same  in  a  registered 

post  letter  addressed  to  the  sd ,  at ,  lohich  sd  letter  loas  on  tlie 

day  of —,  189 — ,  placed  by  me  in  the  official  post-bag  provided 

for  the  use  of  the  Board  of  Trade  by  the  Postmaster- Ge?ieral.^ 

Sivorn  at . 


\_Title,  see  Form  229.] 


Form  234. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  on  behalf  of  P^^g^^^i^^"^ 
the  Board  of  Trade,  and  no  one  appearing  for  the  respt  X.,  although  verified 
ho  has  been  duly  served  with  notice  of  the  sd  motion,  and  with  copies  ^^^^ount. 
of  the  evidence  intended  to  be  used  thereon,  as  by  afft  appears,  and 
reading  the  afft  of  F.  L.  C,  the  afft  of  J.  S.  P.,  and  the  afft  of  A.  R., 
all  filed  the  10th  July,  1896,  and  the  exhibit  A.  E.  in  the  last  mentd 
afft  referred  to,  It  is  ordered  that  the  sd  respt  X.,  the  liqr  appointed 
in  the  voluntary  winding-up  of  the  sd  coy,  do,  within  four  days  fi-oni 
the  service  of  this  order  upon  him,  submit  to  the  Board  of  Trade  an 
account,  duly  verified  by  afft,  of  the  sums  received  and  pd  by  him  as 
such  liqr  as  afsd  since  the  30th  Sept.  1894.  And  it  is  ordered  that  the 
sd  X.  do  pay  to  the  Board  of  Trade  their  costs  of  the  sd  motion,  such 
costs  to  be  taxed.  John  B.  Shipley  ^-  Co.  (00167  of  1896),  Yaughan 
Williams,  J.,  15  July,  1896.  See  also  Seamless  Hosiery  Co.,  Vaughan 
Williams,  J.,  11  Feb.  1893;  Marriott  and  Williams  (0045  of  1896), 
Vaughan  Williams,  J.,  16  April,  1896. 

This  form  is  altered  to  suit  the  circumstances  of  the  case. 


Payment  in  op  Unclaimed  and  Undistributed  Assets. 
Cos  (Winding-up)  Act,  1890,  s.  15. 
Form  C.    No.  1. — Application  for  Eeceivable  Order.    E.  0.      No. 


I,  A.  B.  of 


Form  235. 

Application 
for  paying  in 
or  receivable 
order  (r.  131). 


Instate  address  and  occupatio7i],  liqr  of  the  under-  Form  C. 


mentioned  coy,  hby  apply  to   the  Board  of    Trade  for  a  receivable 
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order  to  pay  into  tlie  cos  liquidation  account  at  the  Bank  of  England 
the  sums  of  which  the  following  are  the  particulars : 

\_Nanie  of  coy .] 

\_State  lohether  wound  up  voluntarily ^  or  hy  order  of  the  Ct^  or  under  the 

supervision  of  the  Ct.~\ 
[_Date  of  Winding-up   Order  or  of  resolution  for  voluntary  ivinding-up 
(as  the  case  may  be).] 

Here  follow  four  columns. 
Col.   1    is   headed — "Nature   of  fund,    whether   dividend   (first   or 
second,  &c.),  composition  instalment,  undistributed  balance,  or  what 
other  fund. 

"In  the  case  of   dividends  distinguish  between  amounts  due  to 
creditors  and  to  contributories." 

\_A7id  i7i  the  column  itself  are  the  following  ivords ;] 
"Undistributed  balance." 

\_A71d  be7ieath~\, 
' '  Dividends  or  other  apportioned  amounts  remaining  unclaimed  or 
impaid,  viz. : — " 

Col.  2  is  headed — "Unclaimed  dividends,  or  undistributed  moneys 
which  have  remained  unclaimed  or  undistributed  for  six  months." 
[_This  colmmi  is  sub-divided  i^ito  three  parts ^  headed  resply — ] 
(a)  "  Names  and  addresses  of  persons,  if  any,  to  whom  dividends, 
or  other  funds  are  due."      (b)  "  Date  when  dividend  (if   any)  de- 
clared."    (c)  "Amount." 

Col.  3  is  headed — "These  columns  to  be  filled  in  by  Board  of  Trade," 
a7id  is  subdivided  into  four  parts^  headed  resply  : — 
"  No.  of  paying- out  order." 
"Date  of  payment  out." 
"  Amount  of  payment  out." 
"  Examined." 

Col.  4  is  headed — "Remarks." 

Under  parts  (a)  and  (b)  of  col.  2  are  the  words — "  Further  amount 
of  dividend,  if  any,  as  per  schedule  attached."  These  additional 
schedules  should  only  be  used  ivhoi  the  space  in  this  form  is  insufficient. 
Beneath  this  are  the  words,  "  Total  remittance."  Beneath  the  columns 
are  spaces  for  date  and  signature  ;  and  the  ivords,  "  Note. — The  person 
paying  in  should  add  any  other  particulars  that  the  circumstances 
render  expedient.  Ho  is  responsible  for  the  full  disclosure  of  all  the 
facts  necessary  for  his  discharge.  An  abstract  of  the  particulars  on 
this  form  should  be  made  on  Form  C,  No.  2  [Form  237,  infra'],  and 
})oth  forms  should  bo  returned  to  the  Inspector-General  in  Bank- 
rui)t(;y,  4,  White] lall-yard,  London,  »S.W." 

The  above  furm  may  bo  obtained  from  the  Board  of  Trade,  and  the  paying  in  or 
receivable  order  (hoc  next  form)  la  an  authority  to  Bank  of  England  to  receive  the 
payment.     See  R.  131  of  1890,  svpra. 
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Remittances  may  be  sent,  accompanied  by  this  receivable  order,  either  to  the  Bank     Form  236. 

of  England,  or  to  the  Branch  Bank  of  England : — Law  Courts,  London,  E.C.  — ; ; 

.  1     .         A  Receivable 

Cos  Liquidation  Account.  order  imder 

•^°-  •  Eeceivable  Order.  rule  I3l. 

Name  of  Coy . 

Board  of  Trade,  189—. 

Please  to  receive  from the  sum  of  £ ,  and  place  the  same 

to  the  credit  of  the  cos  liquidation  account. 

Cosmo  Monkhottse. 
To  the  Agent  of  the  Bank  of  England,  Law  Cts  Branch,  London,  E.G. 
N.B. — All  drafts  and  cheques  to  he  drawn  in  favour  of  the  cashiers  of 
the  Bank  of  England  or  order,  and  crossed  Bank  of  England. 

Cos  (Winding-up)  Act,  1890,  s.  15.  Form  237. 

Form  C.  (No.  2).-Certificate.    ^  Certificate  of 

Abstract   of  Pariictdars   of  Application.  receipt  under 

[Name  of  coy. 1  sect.  15  (3), 

\8tate  whether  wound  up  voluntarily,  or  hy  order  of  the  Ct,  or  under  the  Qf  application 

supervision  of  the  Ct.']  therefor. 

[Date  of  winding-up  order  or  of  resolutio7i  for  voluntary  windiny-tip  (as  j^q^  2.   *' 

the  case  may  be).] 
Amount  proposed  to  be  remitted —  £     s.     d. 

Undistributed  balance     ,,     ,, 

Dividends  or  other  apportioned  amounts 


)>         u 


Total £ 

Dated  this day  of ,  189—. 

(Signature) . 

[The  certificate  of  receipt  heloio  is  to  be  filled  up  by  the  Board  of 
Trade.'] 
Eeceivable  Order  No. . 

It  is  hereby  certified  that  [name  of  liqr]  did  on  the day  of , 

189 — ,  pay  into  the  cos  liqtiidation  account  at  the  Bank  of  England 

the  sum  of  pounds, shillings,  and  pence,  alleged  by 

him  to  be  due  to  the  cos  liquidation  account,  in  accordance  with  his 
application  to  the  Board  of  Trade,  of  "which  the  particulars  are  thereto 
annexed. 

Dated  this day  of ,  189 — . 

A.  B., 
Assistant-Secretary,  Board  of  Trade. 

[This  form  must  in  all  cases  be  filled  tip  and  i-eturned  to  the  Inspector- 
General  in  Bankruptcy,  4,  Whitehall  Yard,  London,  S.  W.^  with  Form  C. 
{No.  1).] 

Enforcing  Payment  in. 

As  to  the  Courts  to  which  applications  are  to  be  made  for  enforcing  payment  of 
moneys  into  the  cos  liquidation  accoimt,  under  sect.  15  (4)  of  1890,  supra,  see 
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E.  130a  (R.  7  of  April,  1891)  and  R.  16  of  April,  1892,  sjyura,  and  the  observations 
at  p.  256. 

The  provisions  of  and  incoi-porated  by  sect.  15  (4)  apply  whether  the  winding-up 
is  compulsory,  voluntary,  or  under  supervision. 

The  Eoard  of  Trade  cannot,  apparently,  itself  make  an  order  for  payment  in  of 
moneys  under  sect.  15. 

An  application  must  be  made  to  the  proper  Court  by  motion  on  notice  to  the 
liquidator  (Rr.  3  and  16  of  April,  1892),  supported  by  an  affidavit  of  the  Registrar 
of  Joint  Stock  Companies  verifying  the  liquidator's  statement,  and  an  affidavit  of 
the  Inspector-General  with  reference  to  the  particulars  of  the  payments  to  be  made. 

It  seems  to  be  settled  now  that  no  formal  application  is  necessary  for  leave  to  set 
the  matter  dovsm.  The  necessary  forma  have  been  drafted  for  the  Board  of  Trade 
by  competent  hands. 


Form  238. 

Liquidator's 
application 
for  payable 
order  (undis- 
tributed 
funds). 
Form  17a. 


Payment  out  of  Undisteibtjted  Funds. 

Cos  (Winding-up)  Act,  1890,  s.  15. 

Applicon  for  Payable  Order. 

Undistributed  Fimds. 

In  the  matter  of  [insert  full  name  of  coy']  the Coy,  Limtd. 

\_State  whether  wound  up  voluntarily ,  or  by  order  of  the    Ct,    or   under 
the  supervision  of  the  Ct.'] 

I, ,  of ,  the  liqr  of  the  ahove  coy,  make  oath  and  say  : — 

That,  as  liqr  of  the  above  coy,  I  did,  on  the day  of ,  189 — , 

pay  to  the  credit  of  the  cos  liquidation  account  the  sum  of  £ 

sterling,  as  undistributed  funds  in  the  above  matter  : 

That  there  is  now  payable  to  the  persons  specified  in 
the  schedule  hereto  annexed,  in  resj)ect  of  the  claims, 
and  in  accordance  with  the  resolutions  or  other  legal 
authorizations  severally  specified  in  the  said  schedule 
sums  amounting  in  aU  to £     ,,     ,, 

That  there  are  funds  in  the  hands  or  under  the  control 
of  the  liqr,  apart  from  the  moneys  pd  into  the  cos  liqui- 
dation account,  and  available  for  payment  of  the  above 
amount,  amounting  to £     ,,     ,, 

And  that  the  balance  required  to  be  met  out  of  funds 
at  the  credit  of  the  coy  with  the  cos  liquidation  ac- 
count is £     ,,     ,, 

That  I  request  the  Board  of  Trade  to  issue  payable  order  or  orders 
on  the  cos  liquidation  account  for  the  above  last-mentioned  amount 
in  respect  of  the  sums  above  claimed,  and  in  favour  of  the  several 
persons  specified  in  the  schedule,  and  to  forward  the  same  to  me 
at . 

[77*6  schedule  contains  five  columns^  of  tvhich  (1)  is  blank.  The 
other  columns  are  headed  rcsply — (2)  "Name  and  Address  of  Person 
to  whom  Money  is  due."    (3)  "Nature  of  Claim.    (Whether  in  respect 
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of  Costs,  Remuneration,  Dividends,  Returns  to  Shareholders,  Com- 
position Instalment,  or  otherwise.)  (Claims  by  Creditors  and  by 
Contributories  should  be  distinguished.)"  (4)  ''Amount  of  Claim." 
(5)  "  How  Authorized.  (Whether  in  pursuance  of  a  resolution  of 
the  Coy,  or  of  the  Creditors,  or  allowed  by  the  Ct  or  taxing  Officer.)" 

l_Ai  the  foot  of  the  cash  column  are  the  ivords  :  "Total  amount,  £ ." 

Below  the  schedule  are  the  words  following  : — hi  the  mar y  in:  "This 
affit  should  be  made  before  a  magistrate,  justice  of  the  peace,  or  com- 
missioner appointed  to  administer  oaths,"  and  opposite  this  the  usual 

jurat,    "Sworn,    &c.,"    a^id   the   ivords,    "Signature   of   Liqr,   ." 

Beloio  are  the  ivords  ;] 

Notes. — (1.)  In  windings-up  by  the  Ct  the  counter-signature  of 
the  chief  clerk  is  required.     See  R.  133  (2). 

(2.)  Claims  in  respect  of  remuneration  and  costs  should  be  accom- 
panied by  evidence  that  they  have  been  allowed  by  resolution  of  the 
coy,  by  the  Ct,  or  by  the  taxing  officer,  as  the  case  may  be. 

Ex ,  189—.  No.  of  R.  0. . 

The  above  is  tlie  form  dii-ected  by  the  Board  of  Trade  by  R.  132a  (R.  6  of  April, 
1891),  supra.  The  Board  thereupon  directs  cheques  to  be  issued  to  the  liquidator 
for  transmission  to  the  persons  to  whom  the  payments  are  to  be  made. 

See  also  R.  133  of  1890,  supra. 

The  expression  "chief  clerk"  does  not  in  R.  133,  as  in  other  Rules  of  1890,  mean 
"registrar"  in  proceedingsbeforoVaughan "Williams,  J.  (seeR.  35  of  April,  1892),  the 
reason  being  apparently  that  this  Rule  only  applies  in  the  case  of  official  liquidators, 
i.e.,  in  cases  in  which  the  winding-up  order  was  made  before  1st  Jan.  1891. 

But  the  liquidator  is  not  the  only  person  who  may  apply  for  payment  out. 

Sect.  15  (5)  of  1890,  and  R.  132  of  1890,  enable  creditors  and  contribtitories,  with 
the  certificate  of  the  liquidator,  to  make  application  for  payment  out,  as  in  the  two 
forms  following. 


Cos  (Winding-up)  Act,  1890,  s.  15. 

Application  for  Payable  Order. 

Unclaimed  Dividends. 

In  the  matter  of . 

I, ,  of ,  make  oath  and  say  :  — 

That  I  [if  afft  is  made  on  hehalf  of  a  firm,  insert  the  words,  "partner 
of  the  firm  of  A.  B.,  and  that  the  said  A.  B."]  have  duly  proved  my 

debt  as  a  creditor  in  the  above  matter  for pounds shilKngs 

and pence  sterling';  and  that  the  same  has  been  admitted  by  the 

liqr,  and  that  ["I  am  "  or  "they  are"]  entitled  in  respect  thereof  to  a 
\Jiere  state  tvhether  first,  second,  or  other  dividend,  cotnposition,  instal- 
ment, ^v.,  which  is  claimed'],  amounting  to pounds  shillings 

and pence  sterling. 

That  the  reason  of  ["my"  or  "their"  not  having  heretofore  applied 
for  payment  of  the  same  is  that . 


Form  239. 

Application 
by  creditor 
under 

rule  132,  and 
liqiiidator's 
certificate. 
Form  C, 
No.  10. 
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That  I  request  the  Board  of  Trade  to  issue  to ,  the  liqr,  a  pay- 
able order  on  the  cos  liquidation  account  for  the  same  in  ["my"  or 
"their"]  favour. 

(Signature)         , 

Sworn  at ,  this day  of ,  189 — . 

Before  me . 


[In  the  margin  of  the  form,  opposite  the  jurat,  are  the  following  notes]  : — 

"  This  a£ft  should  he  made  before  a  magistrate,  justice  of  the  peace, 
or  commissioner  appointed  to  administer  oaths,  or  before  such  persons 
at  are  mentd  in  sect.  128  of  the  Cos  Act,  1862  (^printed  at  hack  of  this 
form). 

"  After  the  afft  has  been  s-worn,  this  form  should  be  sent  to  the  liqr 
for  completion." 


I, ,  of ,  liqr  of  the  above  coy,  certify  that  the  above  claim 

was  duly  proved  by  the  above-named  on  the day  of , 

189 — ,  and  admitted  by  me,  and  that  the  sd  is  entitled  out  of 

moneys  pd  in  by  me  on  the  ,  189 — ,  to  the  credit  of  the  Cos 

Liquidation  Account  with  the  Bank  of  England,  to  payment  of  the 

above-mentd  amount  of  pounds  shillings  and  pence 

sterling.*     (£        s.      d.) 

Dated  at this day  of ,  189 — . 


(Signature) 


Liqr. 


*  If  the  creditor  holds  bills,  the  liquidator  must  add  to  the  above  certificate  the 

words  "  on  production  of  bills  for 1,  as  per  particulars  endorsed  hereon,"  and 

state  the  particulars  on  the  back  thereof. 

The  Inspector-General  in  Companies  Liquidation, 
Board  of  Trade, 
4,  Whitehall  Yard,  London,  S.W. 

Exd. . 

Number  of  receivable  order . 


Form  240. 

Ditto  by 
contributory. 
Form  C, 
No.  10a. 


[^Title  and  commencement  as  in  last  form.~\ 

That  I  [^partner,  ^c,  see  last  form']  have  been  placed  on  the  list  of  con- 

tributorios  in  the  above  matter  for  shares  representing L, 

and  tliat  as  the  holder  of  such  shares  I  am  entitled  to  a  dividend 
amounting  to 1,  out  of  the  surplus  assets  of  the  coy. 

Tliat  tlio  reason,  &c.     Tliat  I  request,  &c.  \_as  in  last  form]. 

I, ,  of  ,  liqr  in  the  above  matter,  certify  that  the  above 


PROCEDURE  UNDER  S.  15  OF  1890.  265 

claim  has  been  duly  admitted  by  me,  and  that  the  sd  ia  entitled, 

&c.  l^contmue  as  in  last  form.'] 

The  Inspector-General  in  Companies  Liquidation, 
Board  of  Trade, 
4,  Whitehall  Yard,  London,  S.W. 

Exd. . 

Number  of  receivable  order , 


In  the  margin  of  the  form,  opposite  the  jurat,  are  the  two  notes  mentioned  at 
foot  of  last  form. 
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CHAPTER  XXY. 

BANKING  ACCOUNT  AND  INVESTMENT. 


Companies 

Liquidation 

Account. 


Payment  in 
by  liquidator. 


Special  bank 
account. 


Undue  deten- 
tion of  money, 


Payments  out. 


PaymentH  to 
privato  ac- 
count for- 
bidden. 

How  Hpcciitl 
(u;coiant  ki-jit. 


Banking  Account. 

Sect.  11  of  1890. — (1)  An  account,  called  the  Companies  Liquidation  Account, 
shall  be  kept  by  the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys 
received  by  the  Board  of  Trade  in  respect  of  proceedings  under  this  Act  shall  be 
paid  to  that  account. 

(2)  Every  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the 
Court  shall,  in  such  manner  and  at  such  times  as  the  Board  of  Trade,  with  the 
concurrence  of  the  Treasury,  direct,  pay  the  money  received  by  him  to  the  Com- 
panies Liquidation  Account  at  the  Bank  of  England,  and  the  Board  of  Trade  shall 
furnish  him  with  a  certificate  of  receipt  of  the  money  so  paid. 

(3)  Provided  that,  if  the  committee  of  inspection  satisfy  the  Board  of  Trade  that 
for  the  purpose  of  carrying  on  the  business  of  the  company  or  of  obtaining  advances, 
or  for  any  other  reason,  it  is  for  the  advantage  of  the  creditors  or  contributories 
that  the  liquidator  should  have  an  account  with  any  other  bank,  the  Board  of 
Trade  shall,  on  the  application  of  the  committee  of  inspection,  authorize  the 
liquidator  to  make  his  pajonents  into  and  out  of  such  other  bank  as  the  committee 
may  select,  and  thereupon  those  payments  shall  be  made  in  the  prescribed  manner. 

(4)  If  any  such  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum 
exceeding  fifty  pounds,  or  such  other  amount  as  the  Board  of  Trade  in  any 
particiilar  case  authorize  him  to  retain,  then,  unless  he  explains  the  retention  to  the 
satisfaction  of  the  Board  of  Trade,  he  shall  pay  interest  on  the  amount  so  retained 
in  excess  at  the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall  be  liable  to 
disallowance  of  all  or  such  part  of  his  remuneration  as  to  the  Board  shall  seem  just, 
and  to  be  removed  from  his  ofiice  by  the  Board,  and  shall  be  liable  to  pay  any 
expenses  occasioned  by  reason  of  his  default. 

(5)  All  payments  out  of  moneys  standing  to  the  credit  of  the  Board  of  Trade  in 
the  Companies  Liquidation  Account  shall  be  made  by  the  Bank  of  England  in  the 
prescribed  manner. 

(G)  No  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court 
shall  pay  any  sums  received  by  him  as  liquidator  into  his  private  banking  account. 

K.  80  of  1890. — All  payments  out  of  the  Companies  Liquidation  Account  shall  be 
miuh:  in  sikIi  manner  as  the  Board  of  Trade  may  from  time  to  time  direct. 

E.  81  of  1890. — Wliere  the  liquidator  is  authorized  to  have  a  special  bank  account 
he  shall  fortliwith  pay  all  moneys  received  by  him  into  that  account  to  the  credit 
of  the  liquidator  of  the  company.  All  payments  out  shall  bo  made  by  cheque 
payable  to  order,  and  every  chcqiio  shall  have  marked  or  written  on  the  face  of  it 
the  name  of  the  company,  and  shall  bo  signed  by  the  liquidator,  and  shall  be 
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countersigned  by  at  least  one  member  of  the  committee  of  inspection,  and  by  such 
other  person,  if  any,  as  the  committee  of  inspection  may  appoint. 

E.  82  of  1890. — Where  application  is  made  to  the  Board  of  Trade  to  authorize  the 
liquidator  to  make  his  payments  into  and  out  of  a  special  bank  account  the  Board 
of  Trade  may  grant  such  authorization  for  such  time  and  on  such  terms  as  they  may 
think  fit,  aud  may  at  any  time  order  the  account  to  bo  closed  if  they  arc  of  opiuion 
that  the  account  is  no  longer  required  for  the  purposes^mentioned  in  the  application. 


Companies  Liquidation  Account. 

Although  sect.  11  (6)  of  1890  [supra],  forbids  a  liquidator  to  pay  money  into  his 
private  banking  account,  he  is  not  expected,  in  the  intervals  between  making  pay- 
ments into  the  Companies  Liquidation  Account,  to  carry  the  mouey  about  with  him 
in  his  pocket  or  leave  it  in  his  desk. 

In  practice,  the  liquidator  submits  the  name  of  some  bank  to  the  Board  of  Trade  Special 
for  their  approval,  and  into  this  pays  money  received  by  him  from  time  to  time  to  accoiint. 
the  credit  of  his  separate  account  as  Liquidator  of  the  particular  company.  He 
must  not,  however,  draw  cheques  on  this  account  for  payments  to  creditors  or  others 
in  the  liquidation,  but  only  for  the  piu'pose  of  paying  the  money  into  the  Com- 
panies Liquidation  Account  at  the  Bank  of  England,  in  pursuance  of  the  directions 
of  the  Board  of  Trade. 

Once  a  week,  or  forthwith  if  a  sum  of  200^.  has  been  received,  the  liquidator 
must  (where  there  is  no  special  bank  account)  pay  all  the  money  received  by  him 
(including  what  he  has  paid  into  the  above-mentioned  bank),  without  deduction, 
into  the  Companies  Liquidation  Account  at  the  Bank  of  England.  A  separate  How  com- 
account  is  not  kept  by  the  Hquidator  with  the  Bank  of  England,  but  an  account  is  panics  liqui- 
"  kept  by  the  Board  of  Trade  of  the  receipts  and  payments  in  the  winding-up  of  ^'^tion account 
each  company"  (see  sect.  17  (1)  of  1890,  infra),  and  the  Inspector-General's 
certificate  of  the  balance  standing  to  the  company's  credit  will  be  given  on  the 
application  of  the  liquidator.  To  be  in  a  position  to  make  his  payments  regularly 
the  liquidator  must  apply  to  the  Inspector- General  in  Companies  Liquidation 
(4,  Whitehall  Yard,  S.W.),  for  a  supply  of  the  necessary  fonns.  These  will 
include  forms  of  the  "  Receivable  Order,"  which  is  known  as  Form  C,  No.  7. 
This  form  must  be  filled  up  with  particulars  of  the  amounts  of  the  cheques,  and 
notes  and  gold  (if  any),  and  the  other  particulars  pointed  out  by  the  foi-m,  and 
must  be  sent,  with  the  cheques,  Sec,  to  the  Bank  of  England,  Law  Courts  Branch, 
London.  (See  Regulations  1,  2,  of  January,  1893,  Appendix  B.  ;  and  Form  242, 
infra.) 

Half-pence  should  not  be  included  in  the  remittances,  and  such  remittances  may 
be  made  dii-ect  to  the  above-named  bank  crossed  "Bank  of  England,  credit  of 
Companies  Liqviidation  Account."  (Reg.  1.)  By  the  same  post  the  countei-part 
or  advice  letter  (Form  243),  which  is  annexed  to  the  receivable  order,  must  be  sent, 
duly  filled  up,  to  the  Assistant  Secretary,  Finance  Department,  Board  of  Trade. 

As  to  the  penalties  to  which  the  hquidator  subjects  himself  by  keeping  money  for 
over  ten  days,  see  sect.  11  (4)  of  1890,  supra. 

Where  the  liquidator  neglects  or  refuses  to  pay  money  into  the  Companies  Surcharge 
Liquidation  Account,  the  Board  of  Trade  can  surcharge  him  with  interest  under 
sect.  II  (4).  It  has  also  power  to  audit  his  accounts  (see  Chap.  XXIV.).  The 
siircharge  or  result  of  audit  having  been  certified,  application  may  be  made  to  the 
Court  by  summons  for  an  order  on  the  liquidator  to  pay  in  the  amoimt  siu'charged, 
or  in  his  hands. 
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BiUaof 
exchange. 


Payments  out 
of  companies 
Hqiiidation 
account. 


Cheques. 


No  general  form  of  authority,  under  sect.  11  (4)  of  1890,  to  retain  more  than  50^., 
has,  it  is  believed,  been  yet  issued  by  the  Board  of  Trade. 

All  cuiTent  bills  of  exchange  must  also  bo  sent  to  the  Companies  Liquidation 
Account  (Reg.  3  of  January,  1893,  Appendix;   and  compare  sect.  104  of  1862). 

But,  although  a  liquidator  must  pay  money  into  the  Companies  Liquidation 
Account,  he  cannot  draiv  cheques  on  that  account. 

He  has  to  make  many  disbursements  in  the  first  place  out  of  his  own  pocket,  and 
to  obtain  repayment  he  must  fill  up  and  send  to  the  Inspector- General  what  is 
known  as  Form  C,  No.  5  [infra,  Form  244). 

Payment  is  made  to  the  liquidator  by  cheque  or  money  order  out  of  the  moneys 
standing  to  the  credit  of  the  company  in  the  Companies  Liquidation  Account 
(Reg.  5  of  January,  1893). 

If  cheques  are  reqmred  by  the  liquidator,  he  must  fill  up  and  send  to  the  Inspector- 
General  Form  C,  No.  6  (Form  245,  infra). 

At  the  foot  of  the  Form  C,  Nos.  5  and  6,  is  a  note  stating  in  more  detail  what  is 
provided  by  Reg.  7  of  January,  1893,  viz.,  that  "under  no  circumstances  will  the 
Board  of  Trade  hold  themselves  responsible  for  payments  made  on  the  requisition  of 
the  liquidator." 

As  to  obtaining  the  Inspector- General's  certificate  of  the  balance  standing  to  the 
company's  credit,  see  Reg.  8  of  January,  1893  (Appendix  B.). 

As  to  how  moneys  drawn  from  the  bank  are  to  be  entered  in  the  cash  book,  see 
Chap.  XXIV. 

As  to  applications  for  the  cancellation  of  cheques,  &c.,  see  Reg.  10  of  January, 
1893  (Appendix  B.,  p.  918). 


Form  241. 

Directions  to 
liquidator  as 
to  paying  into 
companies 
liquidation 
account. 


Board  of  Trade,  Bankruptcy  Department, 

4,  Whitehall  Yard,  London,  S.W. 
189—. 

It  is  requested  that  in  any  reply  to  this  letter,  and 
in  all  applications  for  cheques  and  advices  of  remit- 
tances to  companies  liquidation  account,  the  follow- 
ing number  may  be  quoted : — 


Re  the Coy,  Limtd, 


Ct 


No. 


No.  L/F. . 

-  189—. 


Sir, — I  have  to  inform  you  that  the  sum  of pounds, shillings 

and pence  (£ — : )  is  standing  at  the  credit  of  the  cos 

liquidation  account,  and  is  held  at  your  disposal  as  liqr  in  the  above 
matter. 

I  am  also  to  enclose  forms  for  your  use  when  remitting  money  to 
the  Bank  of  England  and  for  advising  the  Board  of  Trade  thereof.  A 
further  supply  of  these  forms  will  be  transmitted  to  you  on  the  receipt 
of  an  applicon. 

I  am,  Sir,  your  obedient  servant, 

JoiTN"  Smith, 
To .  Inspector-General  iu  Cos  Liquidation. 
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[7b  he  enclosed  ivith  remittance  to  the  Bank  of  England. ~\  Form  242. 

Cos  (Winding-up)  Act,  189—.     C.  No.  7.  Receivable 

order  and 

Receivable  Order.  certificate  of 

payment. 

Sir, — Mr. ,  liqr  at ,  is  authorized  to  pay  to  the  credit  of  tlie  Form  C, 

cos  liquidation  account  the  sum  of  pounds,  shillings,  and     ^' 

pence,  the  particulars  of  which  are  stated  below,  and  I  am  to 

request  you  to  receive  the  same  accordingly. 

I  am,  Sir,  your  obedient  servant, 

Cosmo  Monkhouse,  Assistant  Secretary. 

The  Agent  of  the  Bank  of  England, 

Law  Cts  Branch,  Temple  Bar,  London,  W.C. 
,  Address  to  which  certificate  of  receipt  should  be  forwarded. 

[In  the  margin  opposite  tlie  words  above,  is  a  single  cash  column,  headed 
"  Amounts."  Outside  this— as  on  a  banker's  paying-in  slip — are  the  words 
"Cheques  drawn  on,"  "Total  of  cheques,"  "  Bank  of  England  notes,"  "Other 
notes,"  "  Gold,"  "  Total."] 

It  is  particularly  requested  that  the  liqr  will  write  his  name  and 
address  clearly  and  legibly.  Letters  addressed  to  the  Bank  of  Eng- 
land must  be  prepaid. 

[Here  follow  four  columns,  headed  respectively — "Court,"  "No.  of  case," 
"  Companies  on  account  of  which  remittance  is  made,"  "  Amount."] 

Board  of  Trade. 

I  hereby  certify  that  the  above-mentd  sum  has  been  credited  to  the 
cos  liquidation  account  of  the  Bank  of  England. 

,  Assistant  Secretary  of  Board  of  Trade. 

189—. 


[7b  he  posted  unsealed.']  Form  243. 


[The  form  is  addressed,   "  On  Her  Majesty's  service.     The  Assistant  Secretary,   Liquidator's 

Finance  Department,  Board  of  Trade,  Loudon,  S.W.     Compauies."]  advice  letter 

'■  '  '  '  ^  ■'  oi  payment 

in. 

Cos  ("Winding-up)  Act,  1890.  Form  C 

189-.       ''°-'-    ' 

Sir, — I  have  to  acquaint  you  that  I  have  remitted  to  the  Bank  of 

England  (Law  Courts  Branch),  the  sum  of  £ ,  shillings,  and 

pence  (as  detailed  in  the  margin)  to  be  placed  to  the  credit  of  the 

"  cos  Hquidation  account." 
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Particulars  of  the  cos  and  respective  amounts  to  be  credited  are  stated 
below. 

I  am,  Sir,  your  obedient  servant, 

Signature ,  Liqr. 

Address  in  fuU . 


The  Assistant  Secretary,  Finance  Department, 
Board  of  Trade,  London,  S.W. 

[In  the  margin  is  cash  column,  -with  the  words  opposite,  as  in  the  last  Form,  with 
the  following  words  beneath — "  Distinguishing  between  your  own  cheques  and 
those  received  on  account  of  the  company,  but  not  realized  by  you."  Below  the 
words  printed  above  are  five  columns,  headed  respectively — "Court,"  "No.  of 
case,"  "Companies  on  account  of  which  remittance  is  made,"  "Ledger  folio," 
"Amount,"  with  the  words  below,  "Total  remittances,  as  stated  above."] 

It  is  particularly  requested  that  remittances  may  be  made  direct  to 
the  Bank  of  England,  Law  Cts  Branch,  London,  by  cheque  crossed 
"  Bank  of  England,  credit  of  cos  liquidation  account." 


Form  244. 

Notice  to 
Board  of 
Trade  that  a 
cheque  is 
required  for 
repayment  of 
liquidator's 
advances. 
Form  C, 
No.  5. 


Re 


Cos  (Winding-up)  Act,  1890. 

For  Eepayment  of  Advances.     Ledger  folio. 

Court ,  No.  — 

Date  — 


189—. 
189—. 


Sir, — I  hereby  certifj^  that  the  under-mentioned  payments,  amount- 
ing to  £ : on  account  of  the  above  coy  have  been  made 

by  me  out  of  my  own  moneys,  and  such  payments  are  now  chargeable 
against  the  sd  coy,  and  I  have  to  request  the  same  may  be  repaid 
to  me.  The  balance  shown  by  my  books  as  standing  to  the  credit  of 
the   coy  in  the  cos  liquidation  account  at  the  Bank  of  England  is 

£ : . 

Yours  obediently, 

Signature  of  Liqr . 

The  Inspector-General  in  Cos  Liquidation, 

4,  Whitehall  Yard,  London,  S.W. 

,  Address  to  which  cheque  should  be  forwarded. 

[Here  follow  five  columns  headed  respectively — "  Name  of  person  to  whom  pay- 
ment lias  been  made,"  "  Consideration,"  "No.  of  voucher,"  "Date  of  payment," 
"  Amount."] 

Note. —  This  form  nhould  not  he  ((crontpnnird  hij  vouchers,  and  it  must  be  dis- 
tinctly understood  that  any  paymoiits  made  on  this  application  arc  made  on  the  sole 
respoiiHibility  fif  Ww  liquidator,  and  arc  in  no  way  to  be  taken  as  sanctioning  the 
same  or  prfcluding  disallowance  should  they  be  found  to  be  irregular  on  the  audit 
of  the  li(piidator's  accounts. 
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Cos  (Winding-up)  Act,  1890.     Lodger .  Form  245. 

Court ,  No.  ,  189 — .        Notice  to 


Be .  Date ,  189—. 


Board  of 
Trade  by  a 


Sir, — I  beg  to  inform  you  tliat  it  appears  by  my  books  that  the  sum  li?T*^.f**^"^ 

of  £ : stands  to  the  credit  of  the  above  coy  with  the  arc  required. 

cos  liquidation  account  at  the  Bank  of  England,  and  that  the  sum  of  ^°™     ' 

£ : is  required  as  set  forth  below. 

Tours  obediently, 

,  Signature  of  Liqr. 

The  Inspector-General  in  Cos  Liquidation, 
4,  Whitehall  Yard,  London,  S.W. 

,  Address  to  which  cheques  should  be  forwarded. 

[Here  follow  three  columns,  headed  respectively — "Name,  occupation,  and 
address  of  person  to  whom  due,"  "State  general  nature  of  consideration," 
"Amount."] 

In  all  cases  of  payment  to  executors,  trustees,  representative  ofificials,  &c.,  the 
name  or  names  should  be  inserted  in  the  application. 

Note. — This  form  should  be  sent  direct  to  the  Board  of  Trade,  Bankruptcy  de- 
partment. It  should  not  be  accompanied  by  ranchers,  and  it  must  be  distinctly  under- 
stood that  any  payments  made  in  accordance  therewith  are  made  on  the  sole  re- 
sponsibility of  the  liquidator,  and  are  in  no  way  to  bo  taken  as  sanctioning  the  same 
or  precluding  disallowance  should  they  be  found  to  be  irregular  on  the  audit  of 
the  liquidator's  accounts. 

Special  Bank  Account. 

As  to  when  this  will  be  authorised,  see  sect.  II  (3)  of  1890,  supra.  For  resolution 
of  committee  of  inspection  in  favour  of  special  bank  account,  see  Form  202. 

As  to  the  restrictions  which  may  be  imposed  by  the  Board  of  Trade,  and  their 
power  to  close  the  account,  see  R.  82  of  1890,  supra. 

" ^^^  moneys  received  must  be  paid  into  the  appointed  bank"  (Reg.  4  of  Jan. 
1893,  Appx.),  "  to  the  credit  of  the  liquidator  of  the  company."     R.  81  of  1890. 

As  to  signing  and  countersigning  the  cheques,  see  R.  81  of  1890. 

Where  there  is  a  special  bank  account,  no  application  to  the  Board  of  Trade  in 
pespect  of  payment  of  dividends  (C.  No.  40,  infra,  Form  438)  seems  to  be  necessary. 
See  Reg.  11  of  Jan.  1893. 

The  pass-book  and  certificate  of  the  banker  of  the  balance  are  requii-ed  for  audit. 
See  Form  213,  Chap.  XXIV. 


{Title.) 


Form  246. 


We,  the  committee  of  inspection,  being  of  opinion  that  Mr. ,  of  Appheahon 


,  the  liqr  in  the  above  matter,  should  have  a  special  bank  account  Trade  to 

for  the  purpose  of   [Jiere   inseri  grounds   of  application],  hby  apply  to  authorise 

the  Board  of  Trade  to  authorise  him  to  make  his  payments  into  and  account. 

out  of  the Bank.  I'orm  43  of 

1890. 
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All  clieques  to  be  countersigned  by ,  a  member  of  tbe  committee 

of  inspection,  and  by for . 

Dated  this day  of ,  189 — . 

Committee  of  Inspection. 

The  fee  on  this  application  is  H.     Order,  17th  Dec.  1891,  Appx. 


Form  247. 

Order  of 
Board  of 
Trade  for 
special  bank 
account. 
Form  44  of 
1890. 


{Title.) 
You  are  hby  authorised  to  make  your  payments  in  the  above  matter 

into  and  out  of  the Bank. 

\_Here  insert  any  special  terms.'] 

All  cheques  to  be  countersigned  by  ,  a  member  of  the  com- 
mittee of  inspection,  and  by . 

Dated  this day  of ,  189 — . 

To ,  By  order  of  the  Board  of  Trade. 

Liquidator. 

The  fee  on  this  order  is  21.     Order,  17th  Dec.  1891,  Appx.  B. 


Form  248. 

Certificate  of 
banker  of 
balance  at 
special  bank 
account. 


Re  the  - 

-  of  189- 


Coy,  Limtd. 


Ct. 


.    No.  ■ 

I, ,  of  &c.,  the  manager  of  the 


■  branch  of  the  Bank,  at 
which  the  special  bank  account  of  the  liqr  of  the  above-named  coy  is 

kept,  hby  certify  that  there  is  a  balance  of  £ standing  at  the  sd 

bank  to  the  credit,  and  at  the  disposal,  of  the  liqr  in  the  above-named 
matter. 

Dated  this day  of ,189—.  (Signed)        A.  B. 


Investment 
of  surplus 
moneys. 


Sale  of 
Bccurities. 


Dividendw. 

Interest  on 
excess. 


Investment — Dividends— Sale  of  Securities. 

Sect.  17  of  1890. — (1)  An  account  shall  be  kept  by  the  Board  of  Trade  of  the  receipts 
and  payments  in  the  winding-up  of  each  company,  and  when  the  cash  balance 
standing  to  the  credit  of  the  account  of  any  company  is  in  excess  of  the  amount 
which,  in  the  opinion  of  the  committee  of  inspection,  is  required  for  the  time  being 
to  answer  demands  in  respect  of  that  company's  estate,  the  Board  of  Trade  shall,  on 
the  request  of  the  committee,  invest  the  amount  not  so  required  in  government 
securities,  to  be  placed  to  the  credit  of  the  said  account  for  the  benefit  of  the  said 
company. 

(2)  Whenever  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  com- 
mittee of  inspection,  required  to  answer  any  demands  in  respect  of  the  estate  of  the 
com2)any  of  the  assets  of  which  the  money  so  invested  formed  part,  the  Board  of 
Trade  shall,  on  the  request  of  the  committee,  raise  such  sum  as  may  be  required 
by  tlio  Hulo  of  such  part  of  the  said  securities  as  may  be  necessary. 

(3)  The  dividends  on  the  investments  made  under  this  section  shall  be  paid  to  the 
credit  of  tlu!  company  of  the  assets  of  which  the  money  so  invested  formed  part. 

Sect.  18  of  1890. — WLcn  the  balance  at  the  credit  of  any  company's  account  in 
the  hands  of  the  Board  of  Trade  exceeds  two  tliousand  pounds,  and  the  liqmdator 
gives  notice  to  the  Board  of  Trade  that  the  excess  is  not  required  for  the  purposes 


BANKING  ACCOUNT  AND  INVESTMENT.  273 

of  the  liquidation,  then  such  company  shall  bo  entitled  to  interest  upon  such  excess 
at  the  rate  of  two  per  centum  per  annum. 

R.  134  of  1890. — (1)  Where  the  committee  of  inspection  are  of  opinion  that  any  part  Request  for 
of  the  cash  balance  standing'  to  the  credit  of  the  account  of  the  company  should  be  investment 
invested,  they  shall  sign  a  certificate  and  request,  and  the  liquidator  shall  transmit  '^^  sale, 
such  certificate  and  request  to  the  Board  of  Trade. 

(2)  "Wliere  the  committee  of  inspection  are  of  opinion  that  it  is  adnsablc  to  sell 
any  of  the  securities  in  which  the  moneys  of  the  company's  assets  are  invested,  they 
shall  sign  a  certificate  and  request  to  that  efiPect,  and  the  liquidator  shall  transmit 
such  certificate  and  request  to  the  Board  of  Trade. 

{Tltie.)  Form  249. 


We,  the  committee  of  inspection  in  the  above  matter,  hhj  certify  Certificate 

that  in  our  opinion  the  cash  balance  standing:  to  the  credit  of  the  f     request 

■^       ,     ,  °        ,  b}^  committee 

above-named  coy  is  in  excess  of  the  amount  which  is  required  for  the  of  inspection 

time  being  to  answer  demands  in  respect  of  such  coy's  estate,  and  ''''S  to  "ivest- 

request  that  the  Board  of  Trade  will  invest  the  sum  of  £ in  funds. 

government  securities,  to  be  placed  to  the  credit  of  the  sd  account  for  To^qi^  ^^  °^ 

the  benefit  of  the  sd  coy. 

Dated  this day  of  • ,  189—. 

Committee  of  Inspection. 


(Title.)  Form  250. 


We,  the  committee  of  inspection  in  the  above  matter,  hby  certify  Request  by 

that  a  sum  of  £ ,  forming  part  of  the  assets  of  the  above-named  pommittee  of 

coy,  has  been  invested  in  government  securities,  and  that  the  sum  of  Board  of 
£ is  now  required  to  answer  demands  in  respect  of  the  sd  coy.  Trade  to  seU 

SGCiiritiGS 

And  we  request  that  so  much  of  the  sd  securities  as  may  be  necessary  Form  83  of 
for  the  purpose  of  answering  such  demands  may  be  realised  by  the  ^^^0. 
Board  of  Trade,  and  that  the  amount  realised  may  be  placed  to  the 
credit  of  the  sd  coy. 

Dated  this day  of ,  189—. 

Committee  of  Inspection. 
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CHAPTEE  XXYI. 


CARIIYING   ON   THE    BUSINESS. 


Sanction 
required  by- 
liquidator. 


Speculative 
trading. 


Sect.  12  (1)  of  1890. — The  liquidator  of  a  company  which  is  being  wound  up  by 
the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of 
inspection,  carry  on  the  business  of  the  company. 

If  there  is  no  committee  of  inspection,  the  sanction  of  the  Court  or  of  the  official 
receiver,  acting  imder  the  special  dii-ections  of  the  Board  of  Trade,  must  be  obtained. 
See  sect.  9  (9)  of  1890  ;  R.  169  of  1890. 

The  wording  of  sect.  12  (1)  of  1890  differs  slightly  from  the  wording  of  sect.  95  of 
1862,  which  empowers  the  official  liquidator  with  the  sanction  of  the  Court  "to 
carry  on  the  business  of  the  company  so  far  as  may  be  necessary  for  the  beneficial 
winding-vp  of  the  same,''''  for  the  words  in  italics  do  not  appear  in  sect.  12  of  1890. 
It  would  seem,  however,  that  some  such  words  are  implied,  and  that  the  Court 
would,  under  sect.  12  (3)  of  1890,  interfere  and  stop  the  carrying  on  of  the  business, 
if  proof  were  given  that  the  carrying  on  was  not  necessary  or  expedient  for  the 
pui-poses  of  the  winding-up. 

It  cannot  be  intended  that  the  liquidator,  even  with  the  sanction  of  the  committee 
of  in.spection,  should  caiTy  on  an  unsaleable  business  merely  on  the  chance  that  he 
may  make  profits,  and  thus  speculate  with  the  assets.  See  Wreck  Becovery  Co.,  15 
C.  Div.  353 ;  Ex  parte  Emmanuel,  17  C  D.  35  ;  Ex  parte  Cooks,  21  C.  D.  397. 

But  it  may  be  very  proper  to  carry  on  the  business  where  it  is  considered  that  it 
may  be  sold  as  a  going  concern,  and  that  to  stop  it  would  destroy  or  impair  its 
value,  and  so  also  it  may  be  proper  to  carry  it  on  when  there  are  pending  contracts 
which  can  be  carried  out  without  much  difficulty,  and  if  not  carried  out  would 
involve  forfeitui-e  or  heavy  claims  against  the  company  for  damages.  And  so  also 
where  the  company  has  partly  manufactured  materials,  it  may  be  proper  to  carry 
on  the  business  so  far  as  may  be  necessary  to  complete  the  manufacture,  if  by  so 
doing  a  loss  wiU  be  avoided  or  a  sale  effected. 

In  such  cases  the  circumstances  must  be  carefully  considered,  and,  even  if  the 
committee  of  inspection  give  the  required  sanction,  the  liquidator  should  not 
hesitate  to  apply  to  the  Court  for  directions  (sect.  23  (3)),  where  there  is,  or  may  be, 
a  difference  of  opinion.     See  supra,  Chap.  XXI. 

In  order  to  obtain  the  sanction  of  the  Court  under  sect.  95,  special  reasons  for 
carrying  on  the  business  had  to  bo  shown  as  above. 

It  had  also  to  be  shown  that  the  carrying  on  was  for  the  benefit  of  the  unsecured 
creditors,  and  would  not  involve  an  expenditure  of  the  free  assets  for  the  benefit  of 
Becurcd  creditors,  e.g.,  mortgage  debenture-holders. 

Where  liberty  to  carry  on  the  business  was  given,  it  was  sometimes  limited  as 
to  time,  and  the  time  could  be  extended.  Sometimes  the  question  whether  the 
busincRH  should  bo  carried  on  was  siibmitted  to  a  meeting  of  contributories  or 
creditors,  according  as  the  company  was  solvent  or  insolvent. 
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Liberty  to  carry  on  tho  business  was  much  more  commonly  given  to  provisional 
liquidators  than  to  liquidators  appointed  after  tho  winding-up  order. 

Sometimes  liberty  to  carry  on  tho  business  is  given  by  the  order  appointing  a 
provisional  liquidator.  See  Chap.  X.,  p.  103.  And  sometimes  by  the  winding-up 
order.     General  Service  Stores,  64  L.  T.  228. 

But  it  is  more  usual  to  appoint  the  official  receiver  provisional  liquidator,  restrict- 
ing his  power  to  make  an  application  for  the  appointment  of  a  special  manager  to 
carry  on  tho  business.     See  Chaps.  X.  and  XI. 

The  directions  of  the  committee  of  inspection  may  always  be  over-ridden  by  the 
creditors  or  contributories  in  general  meeting.     Sect.  23  (1)  of  1890. 

K.  157  of  1890. — Where  tho  liquidator  can-ies  on  the  business  of  the  company,  he  Liquidator 
shall  not,  without  the  express  sanction  of  the  Court,  purchase  goods  for  the  carry-   not  to  profit, 
ing  on  of  such  business  from  any  person  whose  connection  with  the  liquidator  is  of 
such  a  nature  as  would  result  in  the  liquidator  obtaining  any  portion  of  the  profit 
(if  any)  arising  out  of  the  transaction. 

A  member  of  the  committee  of  inspection  is  also  forbidden  to  receive  without 
the  Court's  sanction  payment  out  of  the  assets  "for  any  goods  supplied  by  him  to 
the  liquidator  for  or  on  account  of  the  company,"  and  any  such  payment  by  him 
may  be  disallowed  by  the  Board  of  Trade  on  the  audit  of  the  liquidator's  accounts. 
See  E.  158  of  1890. 

R.  159  of  1890. — In  any  case  in  which  the  sanction  of  the  Court  is  obtaiaed   Cost  of 
under  the  two  last  preceding  i-ules,  the  cost  of  obtaining  such  sanction  shaU  be  sanction, 
borne  by  the  person  in  whose  interest  such  sanction  is  obtained,  and  shall  not  be 
payable  out  of  the  company's  assets. 

As  to  the  liquidator  being  forbidden,  except  by  leave  of  the  Court,  to  purchase 
assets  of  the  company,  see  R.  156  of  1890. 

Where  the  liquidator  carries  on  the  business,  he  must  keep  a  distinct  account  of  -Accounts, 
the  trading,  which  must  be  verified  and  submitted  to  and  audited  by  the  committee 
of  inspection,  or,  if  there  is  no  such  committee,  by  the  ofiicial  receiver,  in  the 
manner  pointed  out  in  Chap.  XXIV. 

As  to  obtaining  leave  to  open  a  special  banking  account,  see  Forms  202,  246. 

As  to  the  liquidator's  habUity  for  servants'  thefts,  see  Jobsoyi  v.  Palmer,  (1893) 
1  Ch.  71. 

Let  all  parties  concerned  attend,  (tc,  on  the  hearing  of  an  apx^licon  Form  251. 
of  the  [off  recr  and]  liqr  of  the  ahove-named  coy  that  the  applicant  Summons  for 
may  be  at  liberty  to  carry  on  the  business  of  the  sd  coy  for  the  space  "berty  to 

of calendar  months  from  the  date  of  the  order  to  be  made  hereon,  business. 

so  far  as  may  be  necessary  to  complete  contracts  already  made  by  the 
sd  coy,  and  to  undertake  contracts  to  an  extent  not  exceeding  what  may 
be  necessary  to  sell  the  land,  buildings,  and  business  of  the  sd  coy  as  a 
going  concern  [or  as  the  case  may  be'],  or  for  such  other  period  and  for 
such  purposes  as  the  Ct  shall  direct. 

Upon  the  applicon  of  the  liqrs,  Order  that  the  liqrs  be  at  liberty  Form  252. 

until  further  order  to  carry  on  the  business  of  the  sd  coy,  so  far  as  Litg^y  to 

may  be  necessary  to  complete  contracts  already  made  by  the  sd  coj",  carry  on 

and  to  undertake  contracts  to  an  extent  not  exceeding  what  may  be  qualified. 
necessary  to  sell  the  land,  buildings,  and  business  of  the  sd  coy  as  a 

t2 
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going  concern,  and  to  use  np  tlie  stocks  of  iron  and  other  materials, 
whether  manufactured  or  not,  in  the  liqr's  possession,  hut  so  that  the 
price  for  such  further  contracts,  with  the  exception  of  the  one  specified 
under  letter  G.  in  the  second  schedule  of  the  said  affi,  shall  not  exceed 
1,000Z.,  and  so  that  any  such  further  contracts  shall  not  take  more  than 
six  months  to  complete.  Emmerson^  Murgatroyd  ^'  Co.,  Pearson,  J., 
19th  Nov.  1883.     A.  1691. 


Form  253. 

Liberty  to 
carry  on  for 
six  months. 


Upon  the  applicon  of  E.  M.,  the  off  liqr  of  the  above-named  coy, 
and  upon  hearing  counsel  for  the  applicant,  and  upon  reading  the 
orders  dated  resply,  &c.,  two  affts,  &c.,  Order  that  the  off  liqr  he  at 
liberty  to  carry  on  the  works  and  business  of  the  sd  coy  for  the  space 
of  six  calendar  months  from  the  date  of  this  order,  or  imtil  further 
order,  and  that  for  that  purpose  he  may  be  at  liberty  to  pay  out  of  the 
moneys  from  time  to  time  in  his  hands  the  salaries,  wages,  and  remune- 
rations of  the  persons  employed  in  the  sd  works  and  business,  and  also 
all  such  rents,  royalties,  taxes,  and  other  outgoings  as  may  from  time 
to  time  become  due  and  payable  in  respect  of  such  works  and  premises, 
and  also  for  the  purpose  of  carrying  on  the  sd  works  and  business  to 
make  such  purchases  as  may  be  proper  in  the  ordinary  course  of  busi- 
ness, for  cash  or  otherwise,  of  goods,  and  to  pay  the  purchase-money 
out  of  such  moneys  as  afsd,  and  from  time  to  time,  for  the  same 
purpose,  to  make  such  sales  of  the  effects  of  the  sd  coy  as  may  be 
necessary  or  proper  in  the  ordinary  course  of  business  ;  And  order  that 
the  applicant,  for  the  purpose  of  carrying  on  the  husiness,  may  retain  in 
his  hands  such  sum  or  sums  of  money  as  may  he  necessary,  with  power 
to  draw,  accept,  make,  and  indorse  any  necessary  bills  of  exchange  or 
promissory  notes  in  the  name  and  on  behalf  of  the  sd  coy,  and  gene- 
rally to  execute  and  do  all  such  other  things  as  may  be  necessary  or 
incidental  to  the  carrying  on  the  sd  business  without  the  sanction  or 
intervention  of  the  judge.  And  order  that  the  applicant  do,  on  or 
before  the  1st  day  of  Nov.,  1886,  leave  at  the  chambers  of  the  judge 
a  report  in  writing  imder  the  hand  of  the  applicant  showing  the  result 
of  the  carrying  on  of  the  coy's  business,  pursuant  to  the  order  up  to 
the  date  of  such  report.  [And  order  that  the  off  liqr  be  at  liberty, 
in  addition  to  the  account  at  the  Bank  of  England  to  be  opened  by 
him  pursuant  to  the  order  of  16th  April,  1886,  to  open  a  banking 

account  at  the  Chesterfield  branch  of  the Bank,  Limtd,  and  that 

tlie  account  so  to  be  opened  be  called  "The  Works  Account,"  and 
that  the  applicant  be  at  liberty  to  pay  into  such  account  all  moneys 
which  may  arise  from  the  carrying  on  of  the  business  of  the  coy 
pursuant  to  this  order,  and  that  the  applicant  bo  at  liberty  to  draw 
against  the  said  AVorks  Account  for  all  moneys  required  by  him  for 
carrying  on  the  business.     And  order  that  if  and  whenever  the  balance 
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of  the  sd  Chesterfield  branch  shall  exceed  1,000^.,  the  excess  thof 
shall  forthwith  be  transfei'red  by  the  applicant  into  the  account  of  the 
off  liqr  at  the  Bank  of  England.] — Re  Oliver  Sf  Co.,  Chitty,  J.,  9th 
Aug.,  1886. 

The  words  in  brackets  show  the  old  practice  as  to  a  local  account,  but  as  to  the 
new  practice,  see  sect.  11  (3)  of  1890  and  Chap.  XXII.  and  XXV. 


Upon  the  applicon  of  B.,  the  off  liqr  of  the  sd  coy,  by  summons    ^orm  254. 

dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  Libei  ty  to 

reading  an  order  dated,  &c.,  and  an  afft  of,  &c..  It  is  ordered  that  the  ^P'^'^  °^  ^°^ 

six  wGcks 
sd  B.,  as  such  off  liqr  as  afsd,  be  at  liberty  for  the  period  not  exceed-  with  view  to 

ing  six  weeks  from  the  date  of  this  order,  to  manage  and  carry  on  the  ^^^'^  ''^^  E'^'^'^i. 
business  of  the  above-named  coy  so  far  as  may  be  necessary  and  proper 
to  execute  orders  already  received,  or  which  during  such  period  of  six 
weeks  may  be  received,  and  to  undertake  contracts  to  an  extent  not 
exceeding  what  may  be  necessary  to  sell  the  business  of  the  sd  coy  as 
a  going  concern,  and  to  use  up  the  stocks  of  stoves,  iron,  copper,  and 
other  materials,  whether  manufactured  or  not,  in  the  off  liqr's  posses- 
sion, and  for  that  purpose  to  pay  out  of  the  moneys  from  time  to  time 
in  his  hands  the  salaries,  wages,  and  remuneration  of  the  persons 
employed  in  the  sd  business,  and  all  such  rents,  taxes,  and  other 
outgoings  as  may  from  time  to  time  become  due  and  payable  in  respect 
of  the  premises  now  and  from  time  to  time  to  be  in  the  occupation  of 
the  sd  coy,  and  for  the  purpose  of  carrying  on  the  sd  business  and 
manufacturing  stoves  as  afsd,  to  make  such  purchases  as  may  be  proj)er 
in  the  ordinary  course  of  business,  for  cash,  of  goods,  and  to  pay  the 
purchase-money  out  of  such  moneys  as  afsd,  and  from  time  to  time 
for  the  same  purpose  to  make  such  sales  of  the  effects  of  the  sd  coy 
as  may  be  necessary  or  proper  in  the  ordinary  course  of  business. 
\_Leave  to  open  local  hanVimj  accoim(.'\ 

And  it  is  ordered  that  the  sd  off  liqr  be  at  liberty,  for  the  purijoso 
of  carrying  on  the  business  of  the  coy  as  afsd  and  payment  of  current 
expenses  and  completion  of  contracts  in  hand,  to  borrow  immediately 
or  from  time  to  time  such  sum  or  sums  as  he  may  require,  not  exceed- 
ing in  the  whole  300^.,  the  rate  of  interest  on  the  amount  so  borrowed 
not  to  exceed  6/.  p.  c.  p.  a. 

And  it  is  ordered  that  the  off  liqr  bo  at  liberty  to  make  such  advance 
or  advances  himself. 

And  it  is  ordered  that  the  amount  so  to  be  borrowed,  with  the  inte- 
rest for  the  same,  do  constitute  a  first  charge  upon  all  the  coy's  assets 
and  undertaking,  subject  to  any  charge  or  incumbrances  now  existing 
thereon.  And  it  is  ordered  that  the  sd  off  liqr  be  at  liberty  to  execute 
a  proper  instrument  or  instruments  for  carrying  out  any  such  loan  or 
loans  or  otherwise  perfecting  any  such  charge  as  afsd  to  be  settled  by 
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the  judge.  [And  it  is  ordered  that  the  sd  ofi  liqr  do  forthwith  at  the 
expiration  of  such  six  weeks  leave  at  the  chambers  of  the  judge  his 
account  of  the  sd  business  so  to  be  carried  on  as  afsd.] — Hygienic 
Heating,  ^c.  Co.,  Chitty,  J.,  7  Jan.,  1886. 

The  liquidator  must  now  account  to  the  Board  of  Trade.     And  see  Form  283, 
Chap.  XXIX.,  for  order  for  sale  and  closing  business. 


Form  255. 

Order  to  carry 
on  business 
and  render 
monthly 
accounts. 


Order  that  the  applicants,  as  such  oS  liqrs,  continue  without  further 
order  to  carry  on  the  works  and  business  of  the  sd  coy  for  the  space  of 
six  calendar  months  from  the  date  of  the  order.  And  order  that  for 
the  purpose  of  carrying  on  such  business  the  applicants  be  at  liberty 
to  pay  the  salaries  of  workmen,  and  the  rents  and  royalties  in  respect 
of  the  mines  resply  payable  by  the  coy,  and  any  other  necessary 
expenses  in  order  to  the  carrying  on  the  sd  business.  And  order  that 
the  applicants  do  until  further  order  render  their  accounts  of  the  sd 
business  so  to  be  carried  on  by  them  as  afsd  once  a  month  ;  the  first 
account  to  be  rendered  on  the  27th  March,  and  to  embrace  the  period 
from  10th  February,  1879,  up  to  the  date  of  this  order,  as  well  as 
subsequent  thereto,  and  the  subsequent  accounts  up  to  27th  of  each 
subsequent  month.  Thomas  W.  Booker  S^  Co.,  Try,  J.,  25th  Feb., 
1879.     B.  362. 


Liberty  to 
further  carry 
on  business 
and  execute 
power  of 
attorney  to 
person  abroad 


Form  256.  Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  and  upon 
hearing  the  solors  for  the  applicant,  and  upon  reading,  &e.  It  is 
ordered  that  the  sd  A.,  as  such  off  liqr,  be  at  liberty  to  carry  on  the 
business  of  the  sd  coy  for  the  fiu'ther  period  of  nine  months  from  the 
date  of  this  order,  but  he  is  to  report  to  the  judge  as  to  the  position 
of  such  business  at  the  end  of  six  months  from  the  date  hereof.  And 
it  is  ordered  that  the  applicant,  as  such  off  liqr,  be  at  liberty  to  execute 

and  transmit  to  W.,  of  ,  New  Brunswick,  in  the  Dominion  of 

Canada,  bank  manager,  the  further  power  of  attorney  to  do  and  act 
in  the  sd  Dominion  with  reference  to  the  affairs  and  business  of  the 
sd  coy,  which  has  been  approved  by  the  judge  and  is  identified  by  my 
\_chicf  clerk^ s]  signature  to  a  memdum  in  the  margin  thof,  and  that  the 
sd  off  liqr  be  at  liberty  to  revoke  such  power  of  attorney  at  any  time 
as  he  shall  think  fit  or  when  the  judge  shall  so  direct.  New  Brunswick 
Co.  of  London,  Stirling,  J.,  15th  Jan.  1891,  B.  42. 


Form  257. 

Il<;tum  of 
trading. 


In  the  matter  of 


Return  of  cash  receipts  and  payments  for  day,  the  day 

of ,  189—. 

(To  be  signed  by  the  secretary  or  manager,  and  forwarded  each 
evening  to  the  off  rocr,  witJi  voucliorsyor  all  payments.) 

[Then  follow,  on  the  debit  side,  four  columns  headed  (1)  received 
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from  (names  of  debtors  must  be  stated)  ;  (2)  casli  received  for  Look 
debts  due  at  date  of  winding-up  order;  (3)  cash  received  for  ready 
money  takings  ;  (4)  total.  On  the  credit  side  are  five  columns  headed 
(1)  paid  to ;  (2)  cash  paid  for  goods  necessarily  pm-chasod  for  ready 
money ;  (3)  cash  paid  for  incidental  trade  expenses  (not  to  include 
wages) ;  (4)  cash  paid  to  oS  recr ;  (5)  total.] 

N.B. — Goods  must  not  be  sold  nor  purchases  made  on  credit  without 
the  written  permission  of  the  off  recr. 

N.B. — Cash  for  goods  and  trade  expenses  are  to  be  paid  only  out  of 
ready  money  takings,  and  not  out  of  book  debts  due  at  date  of  order. 

Signature  of  Secretary  or  Manager . 

Address . 
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CHAPTER  XXYII. 


DELIVERY  OF  BOOKS  AND  OTHER  PROPERTY. 


Liquidator  to 

take  posses- 
sion of  assets. 


Order  on 

persons  to 
deliver  up. 


Liquidator  in 
jjosition  of 
receiver. 


Sect.  94  of  1862.— The  [official']  liquidator  or  liquidators  ....  shall  take  into 
his  or  their  custody,  or  under  his  or  their  control,  all  the  property,  effects,  and 
things  in  action  to  which  the  company  is  or  appears  to  be  entitled. 

Sect.  98  of  1862. — As  soon  as  may  be  after  making  an  order  for  winding-up  the 
company,  the  Court  ....  shall  cause  the  assets  of  the  company  to  be  collected 
and  applied  in  discharge  of  its  liabilities. 

Sect.  100  of  1862. — The  Court  may,  at  any  time  after  making  an  order  for 
winding-up  a  company,  require  any  contributory  for  the  time  being  settled  on  the 
list  of  contributories,  trustee,  receiver,  banker,  or  agent,  or  officer  of  the  company 
to  pay,  deliver,  convey,  surrender,  or  transfer  forthwith,  or  within  such  time  as 
the  Coui't  directs,  to  or  into  the  hands  of  the  [official]  hquidator,  any  sum  or  balance, 
books,  papers,  estate,  or  effects  which  happen  to  be  in  his  hands  for  the  time  being, 
and  to  which  the  company  is  prima  facie  entitled. 

The  object  of  the  above  section  was  to  give  a  summary  mode  of  procediire  as 
against  the  persons  named.  Hx  parte  Haickins,  3  Ch.  787.  It  gives  no  jurisdiction 
as  against  outsiders.  Illdcy  Hotel  Co.,  (1893)  1  Q.  B.  248 ;  HoUingsicorth'' s  case,  3 
D.  &  Sm.  102  ;  Cox's  case,  Ibid.,  180.  The  Act  contains  no  provision  like  sect.  102 
of  the  Bankruptcy  Act,  1883. 

Sect.  13  of  1890. — General  rules  may  be  made  for  requii-ing  or  enabling  all  or 
any  of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sects.  ...  98 
[and]  100  of  the  Companies  Act,  1862,  to  be  exercised  or  performed  by  the  liqui- 
dator as  an  officer  of  the  Court,  and  subject  to  the  control  of  the  Coiirt. 

E.  89  of  1890. — The  duties  imposed  on  the  Court  by  sect.  98  of  the  Companies 
Act,  18G2,  with  regard  to  the  collection  of  the  assets  of  the  company  and  the  appli- 
cation of  the  assets  in  discharge  of  the  company's  liabilities,  shall  be  discharged  by 
the  liquidator  as  an  officer  of  the  Court,  subject  to  the  control  of  the  Court. 

R.  90  of  1890. — For  the  piu^pose  of  the  discharge  by  the  hquidator  of  the  duties 
imposed  by  sect.  98  of  the  Companies  Act,  18G2,  as  varied  by  sect.  13  of  the  Com- 
panies (Winding-up)  Act,  1890,  and  the  last  preceding  rule,  the  liquidator  shall, 
for  the  purpose  of  acquiring  or  retaining  possession  of  the  property  of  the  com- 
pany, be  in  the  same  position  as  if  he  were  a  receiver  of  the  property  appointed  by 
the  High  Court,  and  the  Court  may,  on  his  application,  enforce  such  acquisition  or 
retention  accordingly. 

A  receiver,  if  necessary,  may  be  put  in  possession  by  writ  of  possession.  R.  S.  C. 
Ord.  XLVII.  r.  1.,  and  in  some  cases  a  wiit  of  assistance  can  bo  obtained. 
Ord.  XLVII.  r.  2.      Wyman  v.  Knif/ht,  39  C.  D.  265. 

luterferonce  witli  possession  of  receiver  is  a  contempt  of  Court,  and  may  be 
visited  with  committal  or  restrained  by  injunction.  Ames  v.  Birkenhead  Locks,  20 
Bcav.  332  ;  llelmore  v.  Smith,  35  C.  D.  449  ;  Ex  parte  Cochrane,  20  Eq.  282  ;    Under- 
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hay  V.  Read,  20  Q.  B.  D.  209  ;  Tmlc  v.  Bundle,  10  Beav.  318  ;  Scton,  C57.  Anyone 
who  claims  a  right  to  interfere  should  apply  to  Court  for  leave  and  thus  avoid 
contempt.     lane  v.  Cascij,  (1891)  3  Ch.  411  ;  Seton,  G56. 

R.  91  of  1890. — The  powers  conferred  on  the  Court  by  sect.  100  of  the  Companies  Notice  to 
Act,  1862,  shall  be  exercised  by  the  liquidator.     Any  contributory  for  the  time  deliver  pro- 
being  on  the  list  of  contributorios,  trustee,  receiver,  banker,  or  agent  or  officer  of  a  ^      ^' 
company  which  is  being  wound  up  under  order  of  the  Court  shall,  on  notice  from 
the  liquidator,  and  within  such  time  as  he  shall  by  notice  in  writing  require,  pay, 
deliver,  convey,  surrender,  or  transfer  to  or  into  the  hands  of  the  liquidator  any 
sum  of  money  or  balance,  books,  papers,  estate,  or  effects  which  happen  to  be  in 
his  hands  for  the  time  being,  and  to  which  the  company  is  ^;rwrt(^ /«cic  entitled. 

E.  161  (1)  and  (2)  of  1890.^(1)  Where  a  liquidator  is  appointed  by  the  Court,  the  Delivery  by 
official  receiver  shall  forthwith  jjut  the  liquidator  into  possession  of  all  property  of  official 
the  company  of  which  the  official  receiver  may  have  custody ;  provided  that  such  ^^^ceiver. 
liquidator  shall  have,  before  the  assets  are  handed  over  to  him  by  the  official  re- 
ceiver, discharged  any  balance  dae  to  the  official  receiver  on  account  of  fees,  costs, 
and  charges  properly  incurred  by  him,  and  on  account  of  any  advances  properly  made 
by  him  in  respect  of  the  company,  together  with  interest  on  such  advances  at  the 
rate  of  four  pounds  per  centum  per  annum  ;  and  the  liquidator  shall  pay  all  fees, 
costs,  and  charges  of  the  official  receiver  which  may  not  have  been  discharged  by 
the  liqiiidator  before  being  put  into  possession  of  the  property  of  the  company,  and 
whether  incurred  before  or  after  he  has  been  put  into  such  possession. 

(2)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  the  company's  assets 
until  such  balance  shall  have  been  paid  and  the  other  liabilities  shall  have  been 
discharged. 

R.  141  of  1890. — Upon  a  liquidator  resigning,  or  being  released  or  removed  from  Delivery  to 
his  office,  he  shall  deliver  over  to  the  official  receiver,  or,  as  the  case  may  be,  to  the  official 
new  liquidator,  all  books  kept  by  him,  and  aU  other  books,  documents,  papers,  and  ^^e^i^er  on 
accounts  in  his  possession  relating  to  the  office  of  liquidator.    The  release  of  a  liqui-  ' 

dator  shall  not  take  effect  unless  and  until  he  has  delivered  over  to  the  official 
receiver  all  the  books,  papers,  documents,  and  accounts  which  he  is  by  this  rule 
required  to  deliver  on  his  release. 

As  to  the  liquidator  obtaining  possession  from  the  official  receiver,  see  also 
Chap.  XXI. 

The  above  powers  may  be  exercised  by  the  official  receiver  while  acting  as  pro- 
visional liquidator  under  the  winding-up  order.     See  Chap.  XV. 

A  comparison  of  the  language  of  sect.  13  of  1890  and  R.  91  [supra)  with  that  of  Failure  to 
sect.  100  of  1862,  and  of  Form  53  of  1890  (Form  258,  infra)  with  Form  13  of  1862  clehyer  pos- 

S6SS10I1 

(Form  261,  infra),  seems  to  warrant  the  conclusion  that  a  contributory,  trustee,  or 
other  person  within  the  category  of  persons  amenable  to  sect.  100  of  1862,  or  R.  91 
of  1890,  who  fails  to  comply  with  the  liquidator's  notice,  is  in  the  same  position, 
although  no  order  of  the  Court  has  been  made,  as  he  would  have  been  under  the 
old  practice  after  the  Court  had  made  an  order  against  him  under  sect.  100.  The 
power  conferred  on  the  Coui-t  by  sect.  100  is  now,  by  sect.  13  and  E.  91  of  1890, 
"  subject  to  the  control  of  the  Court,"  to  be  exercised  by  the  liquidator  as  an  officer 
of  the  Court — not  by  means  of  an  order,  as  formerly,  but  by  notice. 

Under  the  old  practice,  disobedience  to  the  order  subjected  the  respondent  to  an  Committal, 
attachment  [Anglo- French  Co-operative  Society,  14  C.  D.  533),  or  in  some  cases  to  &c. 
an  order  for  committal.  And  it  may  be  that  failure  to  comply  with  the  liquidator's 
notice  has  a  similar  effect,  and  that  the  liquidator  can  apply  to  the  Court  for  an 
order  accordingly.  However,  looking  to  the  fact  that  the  liquidator  is  to  be  re- 
garded (R.  90  of  1890)  as  if  he  were  a  receiver  appointed  by  the  High  Court, 
which  may  on  his  application  enforce  such  acquisition,  it  would  seem  that  if  he  is 
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improperly  prevented  from  taking  possession  he  can  apply  to  the  Court  for  an  order 
enforcing  his  rights,  and  if  needs  be,  for  committal.     See  Chap.  XXI. 

Application  for  committal  of  any  person  to  prison  for  contempt  must  be  made  in 
open  Court.     E.  3  of  April,  1892. 


Form  258. 

Notice  by 
liquidator 
requiring 
payment  of 
money  or 
delivery  of 
books,  &c.  to 
liquidator. 
Form  53  of 
1890. 


{Title.) 

Take  notice  that  I,  the  undersigned  \_name  of  ltgr~\,  have  heen  ap- 
pointed liqr  of  the  above-named  coy,  and  that  you,  the  under-mentd 

\_name  of  person  to  whom  notice  is  address  ecl~\^  are  required,  within 

days  after  service  hereof,  to  pay  to  me  [o?-  deliver,  convey,  surrender, 
or  transfer  to  or  into  my  hands],  as  liqr  of  the  sd  coy,  at  my  office, 

situate  at  [address  of  liqrs  office~\,  &c.,  the  sum  of  £ ,  being  the 

amount  of  debt  appearing  to  be  due  from  you  on  your  account  with 
the  sd  coy  [or  any  sum  or  balance,  books,  papers,  estate  or  effects],  [or 
specifically  describe  the  property^  now  being  in  your  hands,  and  to 
which  the  sd  coy  is  entitled  [or  otherivise,  as  the  case  may  5e]. 

Dated  this day  of ,  189 — . 

(Signed)         Liqr. 

To  [fiame  of  person  to  ivhom  notice  is  addressed^. 
[Address.^ 

This  is  the  notice  referred  to  in  R.  91,  supra. 


Form  259. 

Notice  of 
motion  for 
committal,  or 
for  writ  of 
attachment, 
or  in  alter- 
native for 
order  to 
deliver. 


(Title.) 
Take  notice,  &c. 
At  the  expiration  of  two  clear  days  from  the  date  hereof,  &c.  [see 
Form  9],  on  behalf  of  A.  B.,  of  &c.,  [the  off  recr  and]  liqr  of  the 
above-named  coy,  That  X.,  of  &c.,  the  secretary  [or  as  the  case  may  5e], 
may  be  ordered  to  stand  committed  to  the  Holloway  Prison  for  his 
contempt  in  making  default  in  delivering  [or  as  the  case  may  be']  to  the 
sd  A.  B.,  as  such  [off  recr  and]  liqr  as  afsd  [state  tvhat],  in  the  hands 
of  the  sd  X.,  as  such  secretary  as  afsd,  pursuant  to  a  notice  in  writing, 
dated,  &c.,  and  given  to  the  sd  X.  by  the  sd  [off  recr  and]  liqr.  Or 
in  the  alternative,  that  the  sd  A.  B.  [off'  recr  and  liqr],  may  be  at  liberty 
to  issue  a  writ  or  writs  of  attachment  against  the  sd  X.  for  his  con- 
tempt afsd.  Or  in  the  further  alternative,  that  the  sd  X.  may  be 
ordered  forthwith,  or  within  such  time  as  the  Court  shall  direct,  to 
deliver  to  the  applicant  [state  tvhat].  And  that  the  sd  X.  may  be 
ordered  to  pay  to  the  applicant  his  costs  of  and  incidental  to  this 
applicon  and  the  order  to  be  made  thereon,  or  that  such  further  or 
otlior  orders  may  be  made  as  the  circumstances  of  the  case  may  require. 
And  further  take  notice,  tliat  the  applicant  intends  to  read  and  use  in 
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eupport  of  the  sd  applicon  the  affts  and  evidence  set  forth  in  the  sche- 
dule hereto,  copies  of  which  are  served  with  this  notice  of  motion. 
Dated,  &c. 

The  ScnEDHLE  before  referred  to. 

(1)  Afft  of  C.  D.,  proving  service  upon  you  of  notice  sought  to  be 
enforced. 

(2)  Exhibit  therein  referred  to,  and  being  duplicate  of  such  notice. 

(3)  Aift  of  A.  B.,  proving  yom.'  non-complianco  with  such  notice. 

See  Oswald  on  Contempt  (2ncl  ed.),  App.  B.  pp.  246  et  seq.  ;  An.  Pr.  1897,  p.  850. 


Let  A.  B.,  of  &c.,  attend,  &c.,  on  the  hearing  of  an  applicon  by  X.,    Form  260. 

of  &c.,  the  [oil  recr  and]  liqr  of  the  sd  coy,  that  the  said  A.  B.,  a  SaminonH~f 
director  of  the  sd  coy,  may  be  ordered  forthwith  to  deliver  to  the  delivery, 
applicant  the  \_state  ivhat,   e.g.,  register  of  members  of  the  above- 
named  coy],  in  accordance  with  the  notice  under  the  applicant's  hand, 

served  on  the  sd  A.  B.,  and  dated  the day  of ,  and  that  the 

sd  A.  B.  may  be  ordered  to  pay  the  costs  of  this  applicon  and  of  the 
order  to  be  made  thereon. 

The  application  should  be  supported  by  affidavits  that  the  property  is,  or  is  Evidence, 
believed  to  be,  in  the  possession  of  the  respondent,  and  that  it  hoio^igB  primd  facie  to 
the  company,  and  that  notice  under  R.  91  of  1890  has  been  duly  served,  and  that 
the  respondent  has  refused  to  comply  with  or  disregarded  the  notice. 

Under  the  old  practice,  as  appears  below,  the  order  for  delivery  was  commonly 
made  in  general  terms,  and  no  doubt  the  notice  may  be  generally  framed. 

Where  the  person  in  possession  has  a  lien  or  security,  such  lien  or  secui-ity  will 
not  be  disturbed  without  his  consent.     Capital  Fire,  24  C.  Div.  408. 

There  can,  however,  be  no  lien  on  the  register  of  members  or  register  of  moi-t-  Effect  of  Hen. 
gages,  or  books  or  documents  requii-ed  to  be  kept  by  the  directors  under  the  con- 
stitution of  the  company.  Ibid.  ;  Anglo- Maltese  Co.,  54  L.  J.  Ch.  730.  Moreover, 
where  the  articles  provide  that  the  books  shall  be  kept  at  a  particular  place,  this 
may  prevent  a  lien  from  being  established.  Ibid.;  and  see  Part  I.  p.  374.  General 
words  in  a  mortgage  or  in  debentures  vrill  not,  it  seems,  affect  the  company's  books. 
Clyne  Tin  Co.,  47  L.  T.  439;  Engel  v.  South  Metropolitan  Co.,  (1892)  1  Ch.  442. 
Query  whether  this  case  is  consistent  with  Capital  Fire,  ubi  supra.  And  as  to  pro- 
ducing documents  without  prejudice  to  lien  under  sect.  115  of  1862,  see  Ex  parte 
Faine  and  Layton,  4  Ch.  215. 

As  to  abandonment  of  solicitor's  lien  by  taking  seciuity,  see  Taylor,  Sfileinan  and 
Underwood,  (1891)  1  Ch.  590;  BissillY.  Bradford  Tramways,  W.  N.  (1893)  44. 


In  the  matter,  &c.  Form  261. 


Upon  the  applicon  of,  &:c.,  and  upon  reading,  &c.,  It  is  ordered  that  Order  for 
A.  B.,  of,  &c.,  do  within  four  days  after  service  hereof  jmy  to  \or  de-  payment  or 
liver,  convey,  surrender,  or  transfer  to,  or  into  the  hands  of]  E.  P.  H.,  sect^Too^  ^^ 
the  off  liqr  of  the  sd  coy,  at  the  office  of  the  sd  E.  P.  H.,  situate  at,  (general). 
&c.,  the  sum  of 1.,  being  the  amount  of  debt  appearing  to  be  due  i862?      ° 
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from  the  sd  A.  B.  on  his  account  with  the  said  coy  [or  any  sum  or 
balance,  books,  papers,  estates  or  effects]  [or  specifically  describe  the 
property\  now  being  fti  the  hands  of  the  sd  A.  B.,  and  to  which  the 
sd  coy  is^j/'2widyac«e  entitled  [or  otherwise  as  the  case  may  be']. 


Form  262. 

Order  for 
delivery  of 
"books. 


Taxation. 


Attachment, 


When  it  is  important  to  get  possession  of  books  and  dociunents  subject  to  a  Uen, 
it  is  not  uncommon  to  obtain  an  order  as  follows  : — 

Upon  the  applieon  of  the  liqr,  and  upon  hearing  the  solors  for  the 

aj)plicant  and  reading  the  aift  of ,  order  that  the  apphcant  do,  out 

of  any  assets  of  the  coy  in  his  hands,  pay  to  Messrs. ,  lately  the 

solors  of  the  coy,  the  sum  of  337/.  in  full  discharge  of  the  amount  due 
to  them  from  the  coy  for  costs  or  otherwise,  and  in  discharge  of  any 
lien  they  may  have  upon  the  deeds,  books  and  documents  belonging  to 
the  coy.     And  order  that  upon  such  payment  being  made  the   sd 

Messrs. do  deliver  up  to  the  applicant,  on  oath  if  required,  all 

deeds,  books,  papers  and  documents  in  their  possession  belonging  to 
the  coy.     London  Fish  Market,  Kay,  J.,  7th  August,  1884.     B.  1089. 

Before  applying  for  such  an  order  it  may  in  some  cases  be  deemed  desirable  to 
obtain  an  order  for  delivery  of  the  solicitor's  bUl  and  for  taxation.  Such  an  order 
can  be  obtained  on  stimmons,  and  the  order  will  not  contain  any  undertaking  by 
the  official  liquidator  to  pay  what  shall  be  found  due.  See  Re  Brabant,  23  S.  J. 
779  (1870),  where  Jessel,  M.  R.,  after  consultation  with  his  principal  secretary, 
said,  "  That  it  was  not  the  practice,  in  the  case  of  a  company  in  liquidation,  to 
grant  the  common  order  to  tax,  making  the  liquidator  ofPer  to  pay  what  should  be 
found  due.  In  all  cases  where  there  was  a  liquidation,  a  special  order  was  granted 
with  no  offer.  The  solicitor  usually  had  liberty  to  add  the  costs  of  taxation  to  his 
bill,  with  liberty  to  prove  in  the  winding-up  for  the  amount."  But  see  Licerpool 
Household  Stores,  W.  N.  (1889)  48. 

When  a  bill  is  subject  to  taxation  at  the  date  of  the  winding-up  order,  it  may 
be  taxed  at  any  time  afterwards,  though  but  for  the  order  the  time  would  be  up. 
Ex  parte  Evans,  11  Eq.  151 ;  40  L.  J.  Ch.  197. 

Where  an  order  (as  above)  is  not  thought  expedient,  production  of  the  books,  &c., 
can  be  obtained  under  sect.  115  :  see  infra. 

As  to  enforcing  an  order  for  delivery  by  attachment,  see  Anglo-French  Co-operative 
Society,  14  C.  D.  533.  For  order  for  delivery  against  a  liquidator,  see  Horliuy 
Brid(/e  Co.,  11  C.  D.  109.  Orders  as  in  the  next  form  used  frequently  to  be  made 
in  the  chambers  of  Jessel,  M.  R.,  and  elsewhere  [hundreds  have  been  made],  but 
having  regard  to  the  decision  in  Capital  Fire,  ubi  supra,  it  would  seem  that  the  form 
of  order  is  too  general,  except  by  consent. 


Form  263. 


Upon  the  applieon  of  the   [off]  liqr  of  coy,  and  upon  hearing  the 
"~  T';  solors  for  the  applicant  and  for  Messrs.  C.  &  S.,  solors  of,  &c.,  appear- 

Ordcr  against  -^  ^  ?  '     1 1 

the  coirii)any'H  ing  in  person,  and  upon  reading  two  orders,  dated,  &c.,  Order  that 

Bohcitors.         ^j^^,  g(j  Messrs.  C.  &  S.,  within  fourteen  days  after  service  of  this  order, 

{l(1iv(  r   into  Iho  limids  of  B.,  iho  sd  [oil']  liqr,  at  his  office.  No. •, 


DELIVERY  OF  BOOKS  AND  OTHER  PROPERTY.  285 

all  deeds,  books,  papers,  letters  and  other  documents  now  being  in  the 
possession  or  power  of  the  sd  Messrs.  C.  &  S.,  and  to  which  the  coy 
is  prima  facie  entitled.  And  order  that  such  delivery  shall  bo  without 
prejudice  to  the  lien  of  the  sd  Messrs.  C.  &  S.  on  the  sd  deeds,  books, 
papers,  letters,  and  other  documents,  which  lien  ought  to  be  paid 
out  of  the  first  moneys  coming  to  the  hands  of  the  sd  [off]  liqr 
after  providing  for  the  costs  and  expenses  of  the  winding-up  of  the  sd 
coy  ;  but  this  order  is  not  to  prejudice  any  security  or  charge  that  may 
be  held  by  the  sd  Messrs.  C.  &  S.  as  against  the  sd  coy.  Lamjham 
Skating  Rink  Co.,  M.  E.,  13th  Doc.  1877.  B.  2063.  See  also  Indian 
Mammoth  Gold  Mines,  M.  E.,  8th  July,  1881.  A.  2028  ^a  four  days' 
order  as  ahove^. 

Upon  the  applicon  by  summons  of  the  oif  recr  and  upon  hearing  the    Form  264. 

solors  for  the  applicant,  and  for  X.,  and  upon  reading  the  order  to  q  -.     Z 

wind  up,  dated,  &:c.,  and  the  afft  of,  &c..  This  Ct  doth  declare  that  X.  payment  of 

is  liable  to  pay  and  account  for  tho  sum  of  200^.,  which  was  in  reality  ™'^^^y. 

■••    '^  _  '  -^    belonging  to 

the  moneys  of  the  coy,  but  was  received  by  X.  from  the  N.  Coy  on  the  company. 
29th  July,  1890,  together  with  interest  thereon  at  the  rate  of  4  p.  c.  p.  a. 
from  the  sd  29th  July,  1890,  until  payment.  It  is  ordered  that  X.  do 
on  or  before  the  30th  July,  1892,  or  subsequently  within  four  days 
after  service  of  this  order,  pay  to  the  applicant  S.,  as  off  recr  of  the 
above-named  coy,  the  sd  sum  of  200^.  with  interest  as  afsd.  And  it  is 
ordered  that  the  sd  X.  do  pay  to  the  sd  S.,  the  off  recr  and  liqr,  his  costs 
of  and  occasioned  by  this  applicon  to  be  taxed  by  the  taxing  master, 
Autoiyiatic  Photograph,  ^~c.  {Foreign  and  ColoniaV)  Co.,  72  of  1891, 
Yaughan  Williams,  J.,  2nd  June,  1892. 

Upon  applicon  of  P.,  the  off  liqr  of,  &c.,  and  upon  hearing,  &c..    Form  265. 

and  upon  reading,  &c..  It  is  ordered  that  B.,  of  ,  the  manager  of  Order  on       ' 

the  said  association,  do  on  or  before  the  31st  March,  1886,  or  within  manager  to 
four  days  after  service  upon  him  of  this  order,  deliver  to  the  sd  P.,     ^  ^^''^    , 

■'  _  -i-  _  '  '    company  s 

as  such  [off]  liqr,  or  his  nominee  at  Bristol  afsd,  the  property  and  property, 
effects  of  the  sd  association  in  his  hands,  specified  in  the  schedule 
hereto,  situate  at afsd,  and  mentd  and  referred  to  in  the  agree- 
ment, dated,  &c.,  and  made  between  the  sd  B.,  of  the  one  part,  and  the 
above-named  association  of  the  other  part ;  And  it  is  ordered  that  the 
costs  of  the  [off]  liqr,  of  and  relating  to  this  applicon,  be  pd  out  of  the 
assets  of  the  coy.  Medical  Attendance,  Sfc.  Association,  Pearson,  J., 
22nd  Mar.  1886. 

Upon  the  applicon  of  P.,  as  the  prov  off  liqr  of  the  above-named    Form  266. 


coy  by  summons,  dated  the  14th  of  Dec.  1885,  and  now  the  off  liqr  of  Order  on 
the  sd  coy,  and  upon  hearing  counsel  for  the  applicant,  and  for  0.  former 
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eeeretary  to 
delivery- 
company's 
property. 


knftr  mentd,  and  upon  reading  the  orders  dated  resply,  &c.,  It  is 
ordered  that  the  sd  0.,  formerly  the  manager  and  secretary  of  the  sd 
coy,  do,  "within  fotir  days  after  service  upon  him  of  this  order,  dehver 
up  possession  to  the  applicant  as  the  off  liqr  of  the  sd  coy  of  the  coy's 

premises  at ,  and  all  hooks,  papers,  and  other  property  of  the  sd 

coy  (upon  oath  if  required)  in  the  possession  or  power  or  under  the 
control  of  the  sd  0.,  but  this  order  is  to  be  without  prejudice  to  any 
question  of  right  claimed  by  the  sd  0.,  under  any  agreement  made 
between  him  and  the  sd  coy ;  And  it  is  also  ordered  that  the  sd  0.  do 
pay  to  the  applicant  his  costs  of  and  occasioned  by  this  applicon  to  be 
taxed  by  the  proper  taxing  master.  Hampton  Court  Steam,  ^c.  Co.,  4 
March,  1886. 


Form  267.        Upon  the  applicon  of  the  [off]  liqr.  Order  that  P.  of 


Order  that 
late  manager 
sign -warrants. 


-,  the  late 

manager  of  the  bank,  do  within  four  days  after  service  of  this  order 
upon  him,  sign  and  endorse  ten  warrants  in  the  j)Ossession  of  the 
applicant,  each  of  which  is  for  one  butt  of  wine  standing  in  the  name 
of  the  sd  P.,  but  belonging  to  the  bank,  and  P.  to  pay  costs  of  applicon. 
Lombard  Deposit  Bank,  Malins,  V.-C,  26th  May,  1879.     B.  1039. 


Form  268. 

Order  on 
person  ap- 
pointed to 
collect  calls 
abroad  to  file 
Btatement 
and  accounts. 


Upon  the  applicon  of  the  [off]  liqr  of  the  above-named  bank,  and  upon 
hearing  the  solors  for  the  applicant  and  N.,  hnftr  mentd  in  person,  and 
upon  reading  the  order,  dated  the  11th  Dec.  1884,  and  an  afft  of  &c.,  It 

is  by  consent  ordered  that  the  sd  N.,  of ,  in  the  city  of  London,  and 

No.  —  Puo ,  Paris,  in  the  Republic  of  France,  do  on  or  before 

the  25th  May,  1885,  comply  with  the  order  in  these  matters,  dated  the 
11th  day  of  Dec.  1884,  by  making  and  filing  a  verified  statement 
showing  what  proceedings  have  been  taken  herein  by  the  sd  N., 
pursuant  to  an  order  dated  the  9th  Aug.  1883,  by  which  he  was 
appointed  to  collect,  get  in  and  receive  in  France  a  call  of  bl.  per  share 
made  on  the  contributories  of  the  coy  resident  in  France,  and  further 
that  he  do  within  the  like  period  leave  at  the  Chambers  of  Mr.  Justice 
Kay,  situate  in  the  Poyal  Cts  of  Justice,  Strand,  London,  his  accounts 
as  receiver,  and  pay  all  moneys  collected  by  him  (if  any)  into  the  account 
of  the  off  liqr  of  the  sd  coy  at  the  Bank  of  England ;  And  it  is  ordered 
that  the  sd  N.  do  pay  to  T.,  the  sd  off  liqr,  his  costs  of  the  said 
applicon,  to  bo  taxed  by  the  taxing  master.  English  and  French  Bank 
Limtd.,  Kay,  J.,  30th  April,  1885. 
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BORROWING. 


Sect.  95  of  1862. — The  [^ojlcial']  liquidator  shall  have  power,  with  the  sanction  of  Liquidator's 

the  Court  ....  to  raise  upon  the  security  of  the  assets  of  the  company,  from  time  power  to 
,     ,.  ...  J.  borrow, 

to  time,  any  requisite  sum  or  sums  oi  money. 

The  liquidator  may  now  exercise  this  power  "  withoiU  the  sanction  of  the  Court  No  sanction 
or  of  the  committee  of  inspection"  (sect.  12  (2)  of  1890),  but  the  exercise  by  the  required, 
liquidator  of  these  powers  is  subject  to  the  control  of  the  Court,  and  any  creditor  or 
contributory  may  apply  to  the  Court  with  respect  to  any  exercise  or  proposed 
exercise  of  it  (sect.  12  (3)  of  1890).  lie  is  also  subject  to  the  control  of  the  creditors, 
contributories,  and  committee  of  inspection  (see  sect.  23  of  1890),  but  may  apply  to 
the  Court  for  du-ections  in  relation  to  any  particular  matter  (sect.  23  (3)  of  1890). 
See  Chap.  XXI. 

Application  to  the  Court  will  still  be  necessary  where  a  provisional  liquidator  Provisional 
thinks  it  expedient  to  borrow,  and  the  power  to  do  so  is  not  given  by  the  order  liquidator, 
appointing  him. 

An  application  will  also  be  expedient  where  the  amount  to  be  borrowed  is  large, 
or  where  there  is  a  conflict  of  opinions  among  the  creditors  or  contributories. 

Where  the  liquidator  applies  to  the  Court  for  du-ections,  or  a  creditor  or  contri- 
butory applies  under  sect.  12  (3),  the  following  forms  may  be  referred  to.  They 
may  also  be  of  service  in  framing  sanctions  of  the  committee  of  inspection. 

The  Court  will  probably  be  guided  by  the  old  practice  tinder  sect.  95  of  1862, 
under  which  the  power  to  sanction  borrowing  was  frequently  exercised,  especially 
where  a  provisional  official  liquidator  was  appointed  with  liberty  to  carry  on  the 
business. 

Liberty  to  raise  money  was  sometimes  given  by  the  order  appointing  the  provi- 
sional Hquidator,  and  was  frequently  given  for  the  purpose  of  paying  ofP  a  secured 
creditor,  in  which  case  it  had  to  be  shown  that  the  security  was  worth  more  than 
the  debt. 

Sometimes  the  sanction  of  the  Court  was  given  to  an  agreement  for  a  present 
loan  and  further  advances.     Regenfs  Canal  Iron  Works,  3  C.  Div.  411. 

But  neither  the  liquidator  nor  the  Court  can  create  a  charge  in  favour  of  the  n^aro-e  in 
lender  in  priority  to  the  company's  mortgagees,  except  with  their  consent.     Ibid.       priority  to 

mortgages. 

Let  all  parties  concerned  attend,  &c.  {see  Form  10).  Form  269 

On  the  hearing  of  an  applicon  by  A.  B.,  of,  &c.,  the  [off  recr  and] 

liqr  of  the  above-named  coy,  for  an  order  that  the  said  [off  recr  and]  leave  to 

liqr  may  be  at  liberty  to  raise  a  sum  of  [or  not  exceeding]  £ upon  borrow. 

the  security  of  the  assets  of  the  sd  coy,  and  that  such  directions  may 
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be  given  with,  reference  to  such  loan  and  the  security  to  be  given 
therefor  as  the  Ct  shall  think  fit  [_or  that  the  conditional  contract 
dated,  &c.,  and  made  between,  &c.,  for  the  advance  by  the Cor- 
poration of  a  sum  of  £ to  complete  the  buildings  of  the  above- 
named  Coy,  limtd,  upon  the  terms  therein  montd  may  be  approved 

and  carried  into  effect]. 


Form  270. 

Liberty  for 
interim, 
pro^-isional 
liquidator  to 
carry  on 
business  and 
advance 
money. 


Upon  motion  for the  petrs,  &c.     Appoint  W.  prov  [off]  liqr 

[iisual  directio7is~\.  And  limit  and  restrict  the  powers  of  the  sd  W.  as 
such  prov  [off]  liqr  to  the  following  acts :  namely,  to  carry  on  and 
continue  the  business  of  the  coy  so  far  as  may  be  necessary  for  carry- 
ing out  and  completing  existing  contracts,  and  keeping  the  coy's 
fiu^naces  in  blast,  and  for  that  purpose  to  raise  a  sum  not  exceeding 
4,000^.  per  week  at  a  rate  not  exceeding  5  p.c.  p. a.  with  the  usual 
banker's  commission,  by  the  sale  of  or  upon  the  security  of  the  coy's 
assets,  and  to  make  such  advances  himself.  And  order  that  for  any 
advances  so  made  the  sd  W.  do  have  a  first  charge  upon  the  under- 
taking of  the  coy,  subject  to  the  incumbrances  now  existing  thereon. 
Hopkins,  Gilkes  Sf  Co.,  M.  E.,  15th  May,  1879.     A.  953. 

As  to  the  position  of  a  receiver  and  manager  who  advances  without  order,  see 
Ex  parte  Izard,  23  C.  Div.  75  ;  Strapp  v.  mdl,  (1895)  2  Ch.  1. 


Form  271. 

Liberty  to 
provisional 
liquidator  to 
borrovr. 


Upon  the  applicon  of  the  prov  [off]  liqr,  &c.  Order  that  the  sd 
prov  [off]  liqr,  for  the  purpose  of  carrying  on  the  business  of  the  coy 
as  provided  by  the  sd  order,  be  at  liberty  to  borrow  immediately  or 
from  time  to  time  such  sum  or  sums  as  he  may  require  for  the  purpose 
of  carrying  on  the  sd  business  and  for  payment  of  current  expenses, 
and  for  the  completion  of  the  works  now  in  course  of  execution  at 

,  not  exceeding  in  the  whole  4,500/.,  the  rate  of  interest  on  the 

amount  so  borrowed  not  to  exceed  5  p.c.  p. a.  And  order  that  the 
amount  so  to  be  borrowed  with  the  interest  for  the  same  do  constitute 
a  first  charge  iipon  all  the  assets  of  the  coy,  subject  only  to  any  existing 
charge  thereon.  And  order  that  prov  [off]  liqr  be  at  liberty  to 
execute  a  proper  instrument  or  proper  instruments  for  perfecting  such 
charge ;  and  costs  of  this  applicon  and  of  carrying  out  sd  loan  be  pd 
out  of  assets  of  coy.  London  Steam  Boat  Co.,  Pearson,  J.,  13th  Dec. 
1883.     B.  1607. 


Form  272. 

Another. 


Upon  tlio  applicon  of  S.  and  B.,  the  prov  [off]  liqrs  of  the  above- 
named  coy,  &c.  Order  that  the  sd  prov  [off]  liqrs  bo  at  liberty  to 
raise  a  sum  of  300/.,  bearing  interest  at  the  rate  of  5  p.c.  p. a.  upon 
the  security  of  the  moneys  to  be  obtained  from  the  sale  of  the  coal  to 
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bo  raised  from  the  collieries  of  sd  coy  after  the  date  of  tLe  raising  of 
the  sd  monej^,  and  -which  sum  is  to  be  repaid  by  the  prov  [off],  liqrs 
out  of  such  moneys  as  soon  as  they  are  sufficient  for  that  purpose. 
And  order  that  for  the  purpose  of  securing  the  payment  of  such  sum 
as  afsd  and  interest  the  prov  [off]  liqrs  shall  have  power  to  sign  and 
issue  any  document  or  deed  which  may  bo  necessary  or  proper  for  such 
purpose.  And  [costs  of  applicon  to  be  costs  in  winding-up].  Ivy 
House  and  Northwood  Colliery,  M.  E.,  31st  May,  1878.     A.  1015. 

Upon  the  appHcon  of  C,  of  ,  the  prov  [off]  liqr,  Order  that    Form  273. 

the  applicant  be  at  liberty  to  borrow  a  sum  not  exceeding  300/.,  at  a  Another, 
rate  of  interest  not  exceeding  6/.  p.  e.  p.  a.,  for  the  purpose  of  paying 
the  rent  now  due  in  respect  of  the  premises  of  the  sd  coy  in  L.,  and  a 
sum  of  173/.  17s.  2d.,  being  the  taxed  costs  of  the  defts  in  an  action 
brought  by  the  sd  coy  against  H.,  and  that  such  sum  be  repayable  out 
of  the  first  assets  of  the  sd  coy,  and  meanwhile  shall  be  a  first  charge 
on  the  property  and  assets  of  the  same.  American  Boioling  Co.,  28th 
May,  1877.  A.  1552.  And  see  the  order  in  Lands  Allotment  Co., 
00145  of  1892,  24  March,  1893. 

Upon  the  applicon  by  summons,  &c.,  of  S.  W.,  the  prov  liqr  of  the  Form  273a. 
above-named  coy,  and  upon  hearing  the  solors  for  the  applicant  and  Another, 
for  the   sd  coy,  and  upon  reading  the  order  dated,   &c.,  appointing  special  mana- 
S.  "W.  one  of  the  off  recrs  attached  to  this  Ct  prov  liqr  of  the  sd  coy,  certain  paj- 
the  order  dated,  &c.,  appointing  W.  special  manager  until  the  hearing  ments. 
of  the  peton,  &c.,  on,  &c.,  preferred  unto  this  Ct  by,  &c.,  with  power 
to  carry  on  the  business  of  the  sd  coy  as  from  the  4th  March,  1896,  and 
the  afft,  &c.,  this  Ct  doth  order  that  the  applicant,  as  such  prov  liqr, 

be  at  liberty  to  borrow  from  the Banking  Coy  the  sum  of /., 

at  a  rate  of  interest  not  exceeding  bl.  p.  c.  p.  a.     And  order  that  such 

sum  of /.  and  interest  be  a  first  charge  on  the  assets  of  the  sd  coy. 

And  the  sd  prov  liqr  is  to  be  at  liberty  to  execute  a  proper  instrument 
or  proper  instruments  for  perfecting  such  charge  as  may  be  necessary. 

And  it  is  ordered  that  out  of  the  sd  sum  of /.,  or  other  the  assets 

of  the  sd  co}^,  the  sd  AV.,  as  such  special  manager  as  afsd,  be  at  liberty 
to  make  the  following  payments  ....  and  also  to  pay  all  dock  dues, 
insurance  and  other  expenses  necessary  for  carrying  on  the  business  of 
the  sd  coy,  including  salaries,  travellers'  expenses,  wages,  and  the 
cost  of  maintaining  the  horses  employed  in  the  sd  business.  Watson 
and  Hiscox  (0049  of  1896),  Eomer,  J.,  at  Chambers,  12  March,  189G. 

Order  that  the  applicant,  as  such  prov  [off]  liqr,  be  at  liberty  to    Form  274. 

borrow,  for  the  purpose  of  enabling  him  to  do  all  acts  necessary  for  Liberty  to 

carrying  on  the  business  of  the  sd  coy,  the  sum  of  2,000/.,  the  rate  of  ^o™^  f*^^ 
*'      <-'  '^ '  '  carrying  on 

P.  XJ  business. 
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Form  275. 

Liberty  to 
liquidator  to 
leud. 


interest  for  the  same  not  to  exceed  5  p.  c.  p.  a.  And  order  that  such 
sum  of  2,000/.  and  interest  be  a  first  charge  on  the  assets  of  the  sd 
coy.     Darlaston,  Sec,  Co.,  M.  E.,  let  May,  1877.     A.  828. 

For  order  giving  liberty  to  liquidator  to  raise  500^.  at  6|/.  per  cent,  interest,  and 
further  sums  up  to  5,000if.  for  carrying  on  the  company's  business,  and  to  charge 
same  by  deed  on  company's  assets,  such  deed  to  be  settled  by  the  judge  in  chambers, 
Bee  Original  Sartlepool  Collieries,  26th  April,  1877.     B.  704. 

Upon  the  applicon  of  the  [off]  liqr,  &c.  Order  that  the  sd  [off] 
liqr  be  at  liberty  to  paj^  into  the  Bank  of  England,  to  the  credit  of  the 
account  of  the  off  liqr  of  the  sd  coy,  300/.  of  his  own  moneys  to  meet 
urgent  payments  in  connection  with  the  attempted  sale  of  the  coy's 
ppty  under  the  sd  order,  dated,  &c.,  and  particularly  to  pay  Messrs.  H. 
for  advertising  the  coy's  ppty ;  and  that  the  sd  off  liqr  shall  have 
priority  over  the  sd  debenture-holders  and  R.  and  E.,  as  the  trustees 
of  the  sd  indenture,  and  over  the  moneys  thby  secured,  as  well  as  the 
moneys  advanced  by  the  plffs  in  the  sd  action  under  the  sd  order, 
&c.,  or  otherwise  to  the  extent  of  300/.,  and  for  interest  upon  the  sd 
sum  of  300/.  at  the  rate  of  5  p.  c.  p.  a.  from  the  date  of  such  advance 
until  repayment,  and  for  his  costs  of  this  applicon,  such  costs  to  be 
taxed,  &c.  And  order  that  the  sd  ppal  sum  and  interest  and  the  costs 
of  this  applicon  shall  be  a  charge  upon  the  co3''s  assets.  Waytie's 
Merthyr  Steam  Coal  Co.,  and  in  action,  1st  June,  1877.     B.  1106. 

Order  giving  liquidators  power  to  advance  money  for  payment  of  rates  on 
company's  property  in  Nova  Scotia  ;  to  be  repaid  with  interest  at  five  per  cent, 
per  annum  out  of  first  sale  moneys.  Cape  Breton  Co.,  Malins,  V.-C,  29th  June, 
1878.     A.  1513. 


Form  276. 

Liberty  to 
raise  loan  to 
institute 
misfeasance 
proceedings. 


Upon  the  applicon  of  M.  &  S.,  the  liqrs,  &c.,  and  upon  reading,  &c., 
It  is  ordered  that  the  sd  liqrs  be  at  liberty  to  raise  by  way  of  loan 
from  shareholders  from  time  to  time  a  sum  of  money  sufficient  in  their 
judgment  to  answer  the  costs,  charges,  and  expenses  of  and  incident  to 
an  intended  applicon  to  this  Court  on  their  behalf  under  sect.  165  of 
the  Cos  Act,  1862  [now  sect.  10  of  the  Cos  (Winding-up)  Act,  1890] 
in  the  matter  of  this  winding-up,  and  to  charge  the  sums  (if  any) 
recovered  by  means  of  such  apjilicon  with  the  repayment  of  such  loan 
a7id  interest  at  such  rate  as  may  be  agreed  upon  in  the  exercise  by 
the  sd  applicants  of  tlieir  discretion  in  that  behalf.  And  that  the 
costs  of  and  incident  to  this  applicon  be  costs  in  the  winding-up. 
Balkis  Co.,  Limtd.,  Bacon,  V.-C,  10th  July,  1886. 

Of  course,  such  a  charge  could  not  bo  given  priority  over  debentures  or  other 
8ec\iritifcs  charging  all  the  assets  without  the  consent  of  the  security -holders. 
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SALE  OF  PROPERTY. 


Sect.  95  of  1862. — The  [official]  liquidator  shall  have  power,  with  the  sanction  of  Liquidator's 

the  Court to  sell  the  real  and  personal  and  heritable  and   moveable  power  of  sale. 

property,  effects,  and  things  in  action  of  the  company  by  public  auction  or  piivate 
contract,  with  power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to 
sell  the  same  in  parcels  :  [also] 

To  do  all  acts,  and  to  execute,  in  the  name  and  on  behalf  of  the  companj',  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use,  when  necessary, 
the  company's  seal. 

The  liquidator  of  any  company  which  is  being  wound  up  by  order  of  the  Court  Xo  sanction 
may  now  without  the  sanction  of  the  Court  or  of  the  committee  of  inspection,  exercise  required, 
the  above  powers.     Sect.  12  (2)  of  1890. 

But  the  exercise  of  the  power  is  subject  to  the  control  of  the  Court,  and  any  Directions, 
creditor  or   contributory   may  apply  with   reference  to   its  exercise  or  proposed 
exercise  (see  sect.  12  (3)  and  sect.  24)  ;  and  the  liquidator  must  have  regard  to  the 
wishes  of  the  creditors  and  contributories,  and  may  himself  apply  to  the  Coiu't  for 
directions.     See  sect.  23. 

Where  application  is  made  either  by  the  liquidator  or  a  creditor  or  contributory, 
the  forms  under  the  old  practice,  given  below,  may  be  found  useful.  Such  an 
application  will  be  necessary  in  case  of  a  purchase  under  the  rule  next  stated. 

R.  156  of  1890. — Neither  the  liquidator  nor  any  member  of  the  committee  of  Liquidator, 

inspection  of  a  company  shall,  while  acting  as  liquidator  or  member  of  such  com-   ^^■■:  ^ot  to 

mittee,  except  by  leave  of  the  Court,  either  directly  or  indirectly,  by  himself  or  any  ^^\?     ^,  ^ 

.    ,  '  ,,.  i    ■,  ,     without  leave, 

partner,  clerk,  agent,  or  servant,  become  purchaser  oi   any  part  ot  the  comfiany  s 

assets.     Any  such  purchase  made  contrary  to  the  provisions  of  this  rule  may  be 

set  aside  by  the  Court  on  the  application  of  the  Board  of  Trade  or  any  creditor 

or  contributory,  and  the  Court  may  make  such  order  as  to  costs  as  the  Court  shall 

think  fit.      [See  Rv  parte  Gallard,  (1896)   1  Q.  B.  G8  ;  and  Ex  parte  Gallard  (2),  13 

T.  L.  R.  316.] 

For  order  giving  liberty  to  liquidator  to  tender  for  purchase  of  company's  pro- 
perty, see  Form  303,  infra. 

And  cases  will  no  doubt  arise  in  which  the  liquidator  will  consider  it  desirable  to  "WTiere  sanc- 
obtain  the  sanction  of  the  Court  to  a  sale,  especially  where  he  has  made  a  provisional  tion  to  sell 
contract  for  sale  and  the  price  is  much  less  than  the  company  gave  for  the  property,   '^^^^^    ^' 
or  where  there  is  a  serious  difference  of  opinion  as  to  the  propriety  of  an  immediate 
sale. 

Where  property  is  sold  by  order  of  the  Court,  Er.  1 — 13  of  E,.  S.  C.  1883, 
Ord.  LL,  apply. 

Application  for  an  order  for  sale,  or  for  liberty  to  sell,  may  be  made  hy  summons  How  applica- 
on  the  part  of  the  liquidator,  supported  by  evidence  showing  the  expediency  of  the  tion  made. 

u2 
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sale,  or  the  liquidator  may  enter  into  a  provisional  agreement  for  sale,  and  then 
apply  by  summons  for  the  confirmation  thereof. 
Inquiries.  Occasionally,  before  a  sale  can  be  made,  inquiries,  as  in  Fonns  329  and  330,  are 

requisite.  Sometimes,  before  taking  an  order  for  sale,  the  liquidator  applies  to 
have  inquiries  made  as  to  incumbrances,  priorities,  &c.  See  IIamilton''s  Windsor 
Iron  Works  Co.,  12  C.  D.  707.     See  Form  272. 

As  to  payment  in  and  out  of  Court,  see  the  Supreme  Court  Funds  Rules,  1894, 
and  Form  297  et  seq. 


Summons  for 
leave  to  sell. 


Form  277.  '^^^  ^  parties  concerned  attend,  &c.  [see  Form  10],  on  the  hearing 
of  an  applicon  by  A.  B.,  of,  &c.,  [the  off  recr  and]  liqr  of  the  above- 
named  coy,  for  an  order  that  the  sd  [off  recr  and]  liqr  may  be  at  liberty 
to  sell  the  ppty  of  the  sd  coy  hnfter  mentd,  that  is  to  say  [here  describe 
the  ppty\  and  that  all  such  directions  may  be  given  with  reference  to 
such  sale  as  the  Court  shall  think  fit ;  or  that  the  conditional  contract, 
dated,  &c.,  and  made  between,  &c.,  for  the  sale  to  the  sd  E..  for  the 
sum  of  £ ,  of  the  copyright  and  goodwill  of  the newspaper 


and  certain  other  ppty  of  the  sd 
carried  into  effect. 


Coy  may  be  sanctioned  and 


Form  278. 

Liberty  to 
sell  chattels. 


Uj)on  the  applicon  of  D.,  the  off  liqr  of  the  coy,  &c.,  Order  that  the 

sd  off  liqr  be  at  liberty  to  sell  to  H.,  of ,  the  plant  and  stock  of  the 

sd  coy  set  out  and  described  in  the  inventory  signed  by  the  sd  H.  (being 
the  exhibit  to  the  afft  of  the  sd  D.  above  referred  to),  at  and  for  the 
sum  of  315/.     Heliotype  Co.,  Bacon,  Y.-C,  2nd  May,  1877.     A.  789. 


employ  firm 
to  sell. 


Form  279.  Upon  the  applicon  of  the  off  liqr.  Order  that  the  off  liqr  be  at  liberty 
Libe  t  to  sell  ^'^  dispose  of,  either  by  public  auction  or  private  contract,  and  either 
goods  and  to  with  or  without  reserve,  all  the  goods  and  chattels  now  remaining  upon 
the  premises  of  the  above-named  coy.  And  order  that  the  off  liqr  be 
at  liberty  to  employ ,  of  the  firm  of ,  for  the  purpose  of  dis- 
posing of  the  sd  goods  and  chattels.  And  order  that  the  sd  off  liqr  be 
at  liberty  to  close  the  business  of  the  coy,  and  that  all  payments  proper 
to  be  made  by  the  off  liqr  pursuant  to  this  order  be  allowed  in  his 
account.     Art  Furnishers'  Co.,  North,  J.,  7th  Ausr.  1883.     A.  1320. 


Form  280.  Upon  the  applicon  of  the  off  liqrs,  &c.,  Order  that  the  off  liqrs  be 
Liberty  to  sell  ^^  liberty  to  offer  for  sale  by  public  auction  without  reserve  (but  sub- 
Hliip.  joct  to  the  conditions  of  sale  already  approved  by  the  judge),  at  B.,  the 

barque  called,  &c.,  which,  prior  to  the  suspension  of  the  bank,  was 
mortgaged  by  C.  to  the  bank  for  the  purpose  of  securing,  &c.  Costs 
of  applicon  to  be  costs  in  winding-up.  West  of  England  Bank,  Fry,  J., 
.3th  July,  1879.     B.  1422. 


SALE  OF  PROPERTY.  203 

Upon  the  applicon  of  W.,  of  &c.,  cLartered  accountant,  tho  liqr  of    Form  281. 
the  above-named  coy,  and  upon  hearing  the  solor  for  the  applicant  7T    ,    . 
and  for  J.  and  C,  the  holders  of  all  tho  first  mortgage  debentures  sell  news- 
issued  by  the  above-named  coy  (the  sd  C.  being  the  purchaser  of  tho  P^P^'"* 
ppty  hnfter  referred  to) ;  and  upon  reading  the  order  to  wind  up  under 
supervision,  dated,  &c.,  an  afft  of  the  sd  "W.,  and  the  exhibit  "W.l  therein 
referred  to,  an  afft  of  X.,  and  an  afltt  of  J.,  all  which  aifts  were  filed 
on  the  24th  of  May,  1892,  It  is  ordered  that  the  applicant  be  at  liberty 

to  sell  to  the  sd  C,  of  &c.,  for  the  sum  of  £ ,  the  copyright  of  tho 

P.  W.  Newspaper,  with  the  benefit  of  all  advertising  contracts  subsist- 
ing in  connection  therewith  and  remaining  to  be  performed  on  the 
28th  day  of  May,  1892,  and  all  such  of  the  drawings,  electrotypes, 
blocks,  and  literary  matter  in  the  possession  of  the  applicant  as  have 
not  already  been  published  in  the  sd  newspaper  on  the  28th  day  of 
May,  1892,  and  the  furniture  now  in  and  upon  the  premises  No.  149, 
Strand,  where  the  business  of  the  sd  coy  is  carried  on,  and  the  stock 
of  old  numbers  of  the  sd  P.  W.  and  coloiu'ed  plates  now  in  the  posses- 
sion of  the  applicant.  Is^ew  Pictorial  Publishing  Co.,  1892,  N.  0144, 
Eeg.,  26th  May,  1892. 


Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  &c.,  Order  Form  282. 
that  of  the  ppty  of  the  coy  in  Nova  Scotia  the  following  be  sold,  with 
the  approbation  of  the  judge,  namely — (1)  The,  &c.  ;  (2)  The,  &c.  ;  (.3) 
and  (4).  And  order  that  the  money  to  arise  by  such  sale  be  pd  into 
the  Bank  of  England  to  the  credit  of  [the  off  liqr,  to  an  account  to  be 
entitled  "Proceeds  of  sale  of  ppty  sold  in  the  year  1878"].  Cape 
Breton,  S^'c.  Co.,  Malins,  V.-C,  24th  July,  1878.     A.  1583. 

The  Com-t  may  order  a  purchaser  to  pay  money  due  to  tlie  company  into  the  Payment 
Bank  of  England,  or  any  branch  thereof,  and  such  order  may  be  enforced  in  the  i'lto  Court, 
same  manner  as  if  it  had  directed  payment  to  the  liquidator.     Sect.  103  of  1862. 

But  the  money  should  now  in  ordinary  cases  be  ordered  to  be  paid  in  to  the 
credit  of  the  Companies  Liquidation  Account  at  the  Bank  of  England.  Sect.  1 1  (2) 
of  1890  ;  and  see  Ch.  XXV. 

For  order  gi\'ing  provisional  official  liquidator  liberty  to  sell,  see  Briton  Medical, 
8th  June,  1886.     A.  848. 


Order  for  sale. 


Upon  the  applicon  of  B.,  the  off  liqr  of  tho  sd  coy,  by  summons.    Form  283. 
dated  the  27th  Jan.  1886,  and  upon  hearing  the  solors  for  the  ai^pli-  Liberty  to 
cant,  and  upon  reading  an  order  dated  the  7th  Jan.  1886,  and  an  afft  sell  goodwill 
of  the  applicant,  filed  the  1st  Feb.  1886,  It  is  ordered  that  the  sd  B.,  JJjfi^Js!^  °^ 
as  such  off  liqr  as  afsd,  be  at  liberty  to  sell,  with  the  approbation  of  the 
judge,  all  the  assets,  consisting  of  trade  goodwill,  patent  rights,  plant, 
fixtures,  stock  (manufactured  or  otherwise),  materials,  implements  of 
trade,  and  effects  (other  than  book  debts)  of  the  above-named  coy  now 
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remaining,  or  wliich  on  tlie  14th  Feb.  188G  (the  day  on  which  by  the 
sd  order  of  the  7th  Jan.  1886,  the  period  allowed  to  the  sd  applicant 
for  carrying  on  the  sd  business  will  expire)  will  be  remaining  in  the 
hands  of  the  sd  applicant  as  such  off  liqr,  or  belonging  to  the  sd  coy. 
And  it  is  ordered  that  the  money  to  arise  by  such  sale  as  afsd  be  pd 
to  the  credit  of  [the  account  of  the  off  liqr  of  the  Hygienic,  &c.  Coy, 
Limtd,  at  the  Bank  of  England] .  And  it  is  ordered  that  as  from  the 
sd  14th  Feb.  the  sd  off  liqr  be  at  liberty  to  close  the  business  of  the 
sd  coy.     Hygienic  Heating^  ^c.  Co.,  Chitty,  J.,  30th  Jan.  1886. 

See  previous  order  in  same  case  giving  liberty  to  carry  on  the  business,  Form  254, 
Chap.  XXVI. 


Form  284.        Upon  the  applicon  of  M.  and  H.,  the  off  liqrs,  &c.,  Order  that  the 
Oeueral  ai:)plicants,  as  such  off  liqrs,  be  at  liberty  to  sell  by  public  auction  the 

liberty  to  sell,  real  and  personal  estate  of  the  coy,  comprised  in  the  following  par- 
ticulars, that  is  to  say — 1.  All  that,  &c. ;  2.  All  those,  &c.,  &c.,  free 
from  the  incumbrances  of  such  of  the  incumbrancers  thereon  as  shall 
consent  to  such  sale,  and  subject  to  the  incumbrances  of  such  of  them 
as  shall  not  consent.  And  order  that  off  liqrs  be  at  liberty  to  sell  the 
remaining  real  and  personal  ppty  of  coy  in  England  at  such  time  and 
upon  such  terms,  and  either  by  public  auction  or  private  contract,  as 
they  shall  from  time  to  time  think  expedient.  And  order  that  the 
money  to  arise  by  sale  of  any  of  the  above-mentd  properties  be  pd  into 
Bank  of  England,  Manchester  branch,  to  account  of  [off]  liqrs.  Costs 
of  applicon  and  of  all  proceedings  relating  thereto  to  be  costs  in  liqui- 
dation. Beverley  Iron  and  Waggo7i  Co.,  Hall,  Y.-C,  9th  April,  1879. 
A.  705. 

The  money  will,  under  the  present  practice,  only  be  ordered  to  be  paid  into  a 
local  bank,  where  the  sanction  of  the  Board  of  Trade  to  keep  such  an  account  has 
been  previously  obtained. 


Form  285.        Upon  the  applicon  of  M.,  the  off  liqr  of  the  coy,  and  upon  hearing 

Sale  of  works.  ^^®  solors  for  the  applicant,  and  for  C.  and  E.,  equitable  mortgagees, 

proceeds  to  be  and  upon  reading  orders  dated,  &c.,  and  an  afft  of  M.,  filed,  &c..  It  is 

liquidator  and  ^^  consent  of  C.   and  E.,    by  their  solors,  ordered  that  the  freehold 

paid  into  land  and  buildings  belonging  to  the  coy,  together  with  the  goodwill 

of  the  business  of  the  coy  and  fixed  plant,  machinery  and  other  effects 

known  as,  &c.,  situate  at,  &c.,  be  sold  by  public  auction,  subject  to 

reserves  being  fixed  by  the  judge.     And  it  is  ordered  that  the  sd  M. 

Ijo  at  lihorty  to  receive  the  money  to  arise  by  the  sd  sale,  and  that  he 

do,  witliin  fourteen  days  after  the  receipt  thereof,  pay  the  proceeds  into 

Court  as  dirccti'd  by  tlie  schedule  hereto.     lie  Oliver  8f  Co.,  Chitty,  J., 

13  Oct.  1886,  Lodgment  Schedule. 
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Upon  the  applicon  of  the  off  liqr,  Order  that  the  applicant,  as  such    Form  286. 
off  liqr,  be  at  liberty  to  sell  by  auction,  or  otherwise  as  he  may  think  Liberty  to  sell 
expedient,  the  mineral  property  belonging  to  the  sd  coy  situate  at  B.,  mines  and 
in  the  county  of  C,  and  also  the  machinery,  plant,  implements,  mate-  ^  ^^^^  '^' 
rials  and  other  effects  thereon  belonging  to  the  said  coy.     And  order 
that  the  money  to  arise  by  such  sale  be  pd  to  the  sd  applicant  and  bo 
accounted  for  by  him  in  his  account  as  such  off  liqr  as  afsd.      Wheal 
George  Lead  Co.,  Kay,  J.,  3rd  April,  1884.     B.  500. 


Upon  the  applicon  of  T.  and  C,  the  [off]  liqrs,  Order  that  the  ap-    Form  287. 
plicants  be  at  liberty  to  offer  for  sale  by  public  auction,  with  the  Lib^-rty  to 
approbation  of  the  iudjre,  all  the  interest  of  the  bank  in  the  leasehold  f®^^  leasehold 

1  11110  "^  auction, 

plot  of  land,  with  the  manufactory,  &c.,  held  underlease  dated,  &c.,  under  power 
and  which  are  now  vested  in  the  sd  bank  with  power  of  sale  pursuant  i"  mortgage, 
to  an  indre  of  mortgage  of  the  24th  Oct.  1876.  And  order  that  the 
purchase-money  to  arise  by  such  sale  be  pd  into  Ct  to  the  credit  of, 
&c.  And  costs  of  applicon  of  and  incident  to  this  applicon  to  be  costs 
in  winding-up.  West  of  England  Bank,  Malins,  V.-C,  13th  April, 
1880.     B.  795. 


Upon  the  applicon  of  the  liqrs  of  the  coy,  and  upon  hearing  the    Form  283. 
solors  for  the  applicants  and  P.  and  H.,  mortgagees,  upon  a  portion  of  Order  for  sale 
the  premises  hinfter  mentd,  and  upon  reading,  &c.,  and  the  sd  P.  and  "".^*^  consent 
H.  by  their  solor  consenting  to  the  sale.  Order  that  all  land  and  build-  gagees. 
ings  belonging  to  the  sd  coy,  and  the  goodwill  of  the  business  of  the 
coy,   together  with  machinery,  stocks,  materials,  loose  tools,   and  all 
pending  and  future  contracts,   be  sold  with  the  approbation  of  the 
judge,   free  from  the  incumbrances  of  the  said  P.  and  H.  on  the  sd 
ppty ;  and  that  the  money  to  arise  from  such  sale  be  pd  into  Ct  to  the 
credit  of,  &c.,  subject  to  further  order;  and  if  such  money,  or  any  part 
thof ,  shall  arise  from  real  estate  sold  with  the  consent  of  incumbrancers, 
the  money  so  arising  is  to  be  applied,  in  the  first  place,  in  payment  of 
what  shall  appear  to  be  due  to  such  incumbrancers  according  to  their 
priorities.     Emmerson,  Murgatroyd  ^  Co.,  Pearson,  J.,  7th  Dec,  1883. 
A.  1815. 


Upon  the  applicon  of  W.  P.,  of ,  and  upon  hearing  the  solor 


for  the  applicant  and  for  the  off  liqr,  and  for  Messrs.  B.  &  Co.,  W.,  &c.,  Order  to 
and  upon  reading,  &c.,  and  the  sd  W.  P.  by  his  solor  undertaking  out  jj    mort- 

of  the  proceeds  of  the  sale  of  the  sd •  Collieries  to  pay  the  sum  of  gagees, 

3,200Z.  into  the  bank  of  Messrs.  P.  &  Co.,  in  the  joint  names  of  the  sd 
W.  F.  and  Messrs.  G.  and  Sons,  to  answer  any  amount  which  may  be 
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found  due  to  the  sd  Messrs.  G.  and  Sons  under  eliarges  given  by  the 
liqr  pursuant  to  the  sd  orders  in  this  matter  dated  6th  and  17th  Jan. 
1877,  let  the  liqr  of  the  sd  coy  be  at  liberty  to  concur  in  the  sale  by 

auction  of  the  sd Collieries,  as  described  in  the  printed  particulars, 

proposed  to  be  held  on  9th  Aug.  next,  and  also  in  case  of  the  collieries 
or  any  of  them  being  sold  at  such  auction  in  any  subsequent  sale  or  sales 
by  the  sd  W.  F.,  or  as  to  the  L.  Colliery  by  the  sd  Gr.  by  private  contract 
under  the  powers  of  the  several  mortgage  securities  for  the  purpose  of 
transferring  to  any  purchaser  or  purchasers  at  any  such  sale  the  inte- 
rest of  the  coy  in  the  collieries  comprised  in  the  several  lots  or  either 
of  them,  as  the  case  may  require  ;  and  that  the  sd  liqr  be  at  liberty  to 
sell  to  any  purchaser  or  purchasers  at  the  sd  sale  or  sales  all  such  parts 
of  the  colliery  plant,  including  the  live  and  dead  stock,  stores,  and 
materials  as  are  not  comprised  in  the  several  mortgage  securities  upon 
the  terms  of  the  sd  coy's  plant  to  be  ascertained  by  valuation  in  the 
usual  way,  being  pd  by  the  respective  purchasers  on  the  completion  of 
the  purchase  or  at  such  other  times  as  may  be  agreed  on ;  and  it  is 
ordered  that  in  case  there  shall  be  any  dispute  as  to  what  plant  may 
or  may  not  be  included  in  the  sd  several  mortgage  securities,  such 
matter  shall  be  determined  after  the  sale  by  the  judge,  and  such  pay- 
ments or  allowances  shall  be  made  in  respect  thof  as  the  judge  may 
direct ;  and  it  is  ordered  that  the  mortgagees  resply  be  at  liberty  to  fix 
such  reserve  upon  the  several  lots  at  the  sd  sale,  and  if  both  lots  shall 
be  offered  together,  such  reserve  upon  the  whole  as  shall  be  agreed  on 
between  them  and  the  sd  off  liqr,  or  in  case  of  difference  be  settled  by 
the  judge,  and  of  the  costs,  charges,  and  expenses  of  the  sd  mort- 
gagees and  of  Messrs.  B.  and  Co.  in  relation  to  the  sd  sale  by 
auction  in  case  of  the  'p'ptj  being  bought  in,  including  the  cost  of  all 
proceedings  before  the  judge  in  reference  to  the  sale,  and  all  pre- 
liminary proceedings  in  advising  on  title,  or  otherwise  preparing  for 
the  sale,  may  be  added  by  the  mortgagees  to  their  respective  securities  ; 
and  that  the  off  liqr  may  execute  such  deeds  and  other  assurances  as 
ho  may  be  advised  or  the  Court  may  direct  for  transferring  to  the 
respective  purchasers  the  interest  of  the  coy  resj)ly  in  the  sd  collieries 
and  plant  and  in  all  workmen's  cottages  and  other  ppty  held  in  con- 
nection with  same  collieries  resply,  and  also  in  all  existing  contracts 
or  other  matters  connected  witli  the  business  of  the  collieries  ;  and  all 
the  sd  mortgagees  may  be  at  liberty  to  settle  the  claim  to  the  landlord 
for  rents  and  royalties,  way-leaves,  and  other  outgoings  in  respect  of 
the  sd  coUiories,  and  all  claims  and  the  wages  of  workmen  employed  in 
carrying  on  the  sd  collieries,  and  to  add  the  amount  to  the  security, 
and  that  in  exorcising  the  power  of  sale  over  the  sd  collieries  the  sd 
mortgagees  resply  shall,  with  the  concurrence  of  the  off  liqr,  be  at 
liberty  to  allow  such  part  of  the  purchase-money  as  they  may  resply 
think  to  remain  charged  on  the  sd  collieries  either  by  way  of  mort' 
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gage,  del)  oat  lire,  or  share  capital  in  providing  for  the  payment  of 
the  mortgage  of  Messrs.  B.  and  Co.  Original  Hartlepool  Collieries, 
27th  July,  1877.     B.  1522. 

Upon  the  applicon  of  the  off  liqr,  &c.,  and  upon  hearing  the  solors    Form  290. 

for  the  applicant  and  for  and  ,  trustees  for  the  debenture  Lj^ertv  to 

holders,  and  upon  reading,  &c.,  Order  that  the  applicant  be  at  liberty  concur  in  salo 

to  concur  in  the  sale  of  the  property  directed  by  an  order  made  in  the  ^gijgpg*^'^^^'^^ 

action  of  Vickerman  v.  The  BonviUe  Court   Coal  Co.  (1877),  V.  39,  and 

dated  7th  Feb.  1878.     And  order  that  the  ppty  of  the  sd  coy  other 

than  the  ppty  mentd  in  the  sd  indenture  bo  sold  at  the  same  time  and 

place  as  the  ppty  directed  to  be  sold  by  the  sd  order.     And  order  that 

the  moneys  to  arise  by  such  sale  be  pd  into  Ct  to  the  credit  of  the 

sd  action  of .     And  order  that  so  much  of  the  purchase-money  to 

be  pd  into  Ct  to  the  credit  of  the  sd  action  as  is  attributable  to  the 
ppty  sold  under  this  order,  and  not  included  in  the  sd  order  of  the 
7th  Feb.  1878,  be  distinguished  from  the  purchase-money  arising  from 
the  ppty  sold  under  the  sd  last-mentd  order.  BonviUe' s  Court  Coal,  Sfc. 
Co.,  Hall,  V.-C,  22nd  Feb.  1878;  A.  440;  Llangannecl  Collieries  Co., 
M.  E.,  13th  Dec.  1877,  B.  2062. 

Upon  the  applicon  of  the  o£E  liqr,  &c.,  Order  that  the  following    Form  291. 
inquiry  and  accounts  be  taken  and  made  : —  Order  for 

1.  An  inquiry  whether  any  and  what  incumbrances  affect  the  real  mquny  and 

SciIg  wliGrc  in- 
and  leasehold  estate  of  the  sd  coy  situate  at ,  and  the  chattels  and  cumbrances. 

effects  of  the  coy  thereon,  or  any  and  what  parts  thof ,  and  the  priorities 

of  such  incumbrances. 

2.  An  account  of  what  is  due  to  such  incumbrancers  as  shall  consent 
to  the  sale  hnftr  directed  in  respect  of  their  incumbrances. 

And  order  that  the  real  and  leasehold  estate,  chattels  and  effects  of 
the  sd  coy,  consisting  of  the  Alexandra  Palace  buildings  and  grounds, 
and  their  contents,  be  sold,  with  the  approbation  of  the  judge,  free 
from  the  incumbrances  (if  any)  of  such  of  the  incumbrancers  as  shaU 
consent  to  the  sale,  and  subject  to  the  incumbrances  of  such  of  them 
as  shall  not  consent.  And  order  that  the  money  to  arise  by  such  sale 
be  pd  into  the  Bank  of  England  to  the  credit  of,  &c.  ;  and  if  any  such 
money  or  any  part  thof  shall  arise  from  ppty  sold  with  the  consent  of  the 
incumbrancers  the  same  is  to  be  applied  in  the  first  place  in  payment 
of  what  shall  appear  to  be  due  to  such  incumbrancers  according  to 
their  piiorities  ;  and  any  party  interested  is  to  be  at  liberty  to  a^iply  at 
Chambers  as  he  may  be  advised.  Alexandra  Palace,  Malins,  V.-C, 
15  Dec.  1876. 

See  sect.  25  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  as  to  sales  in 
actions. 
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Form  292.        Upon  the  applicon  of  the  off  liqr  of  coy,  &c.,  Order  that  the  said  off 
Z~,     ^        T  liqr  of  sd  coy  he  at  liberty  to  sell  the  ppty  of  the  sd  coy  situate  in  the 


subject  to 
special  con- 
ditions. 


Island  of  Jamaica,  and  contracted  to  be  purchased  from 


by  the  sd 


agreement  dated,  &c.,  but  such  sale  is  to  be  subject  to  the  conditions 
of  sale  which  have  been  approved  by  the  judge,  and  are  identified  by 
the  signature  of  the  chief  clerk  of  the  judge  to  a  memdum  in  the 
margin  thereof.  Jatnaica  Fibre  Co.,  Hall,  V.-C,  13th  July,  1878. 
A.  1459. 


Form  293. 

Order  to  carry 
into  effect 
contract  for 


Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  and  upon 
hearing  the  solors  for  the  applicant,  and  upon  reading,  &c.  It  is 
ordered  that  a  contract  dated,  &c.,  and  made  between  the  applicant  of 
the  one  part  and  G.  of  the  other  part,  being  a  contract  for  the  sale 
to  the  latter  of  a  freehold  house  and  land  situate  at,  &c.,  at  the  price 

of /.  be  carried  into  effect.     And  it  is  ordered  that  upon  payment 

of  the  said  sum  of /.  by  the  sd  Gr.  to  the  Bank,  Limtd,  the 

mortgagees  of  the  sd  house  and  land,  the  applicant  be  at  liberty  to 
affix  the  seal  of  the  sd  coy  to  an  assurance  of  the  sd  house  and  land 
in  accordance  with  the  sd  contract.  North  Londuii  Freehold,  Sfc,  Co., 
Bacon,  V.-C,  2nd  April,  1886. 


Form  294. 

Approval  of 
conditioual 
contract  for 
sale. 


Upon  the  applicon  of  G.,  the  liqr,  &c.,  Order  that  the  conditional 

contract  entered  into  between  the  sd  liqr  and  B.,  of ,  for  the  sale 

of,  &c.,  be  carried  into  effect.  And  the  sd  B.,  declaring  himself  con- 
tent with  the  title  to  the  premises.  Order  that  the  sd  B.  pay  into  Ct  to 
the  credit  of,  &c.  the  sum  of  2,500/.,  being  the  purchase-money  as 
agreed  for  the  coy's  rights  and  interests  in  the  sd  mines ;  and  that 
upon  such  payment  being  made,  the  sd  B.  may  be  let  into  immediate 
possession  of  the  sd  rights  and  interests.  And  order  that  upon  such 
payment  being  made  the  sd  liqr  do  join  in  and  execute  a  proper  assign- 
ment under  the  seal  of  the  sd  coy  of  such  rights  and  interests  to  the 
sd  B.,  his  exors  or  admors,  such  assignment  to  be  settled  by  the  judge 
in  case  the  parties  differ  about  the  same.  Ramsgill  Mining  Co.,  Hall, 
Y.-C,  2Gth  May,  1877.     B.  940. 


Form  295.        Upon  the  applicon  of  ,  the  off  liqrs,  &c.,  Order  that  the  sd  P., 


as  purchaser  under  the  said  agreement,  do  on  or  before  the  10th  day 
of  Dec.  1880,  or  subsequently  within  four  days  after  service  of  this 


Order  on 

pun^hasfT  to 

pay  Im lance  to  Qj.(jgj,  upon  him,  pay  the  sum  of  550/.,  being  the  amount  of  the 
])urchase-money  duo  from  him  under  the  sd  order  and  agreement,  in 
the  manner  thereby  provided,  that  is  to  say,  the  sum  of  400/.,  part 
thuf  to  the  sd  F.  P.  and  D.  P.,  and  the  sum  of  150/.,  the  remainder 
thof,  to  tlio  said  J.  TI.  W.,  as  off  liqr  of  tlie  sd  coy.  And  in  default  of 
the  sd  P.  making  such  payments,  order  that  the  applicants   be   at 


auction. 
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liberty  to  make  sucli  applieon  as  thoy  may  be  advised  -witli  reference 
to  a  re-sale  of  the  premises,  and  payment  of  any  deficiency  and  costs 
by  the  sd  V.     Hujham  Creek  Co.,  Kay,  J.,  10th  Nov.  1886.     A.  1552. 


Uj)ou  the  applieon  of  the  off  liqr  of Society,  and  upon  hearing    Form  296. 

the  solors  for  the  ai^plicant,  and  for  the  persons  named  in  the  schedule  TT^,     T 

^  ^  ^  _  Order  to  pay 

of  purchasers  hereto,  such  persons,  except  C.  IE.  and  J.  H.,  being  the  balances  of 

persons  by  the  chief  clerk's  certificate,  dated  15th  May,  1884,  certified  P^i^c'iase- 
^  ''  ...  money  into 

to  be  the  purchasers  of  the  premises  comprised  in  the  lots  set  opposite  Court  after 
their  resp  names  in  the  sd  schedule,  and  the  sd  C.  H.  and  J.  H.,  beinj 
the  purchasers  under  the  contracts,  confirmed  by  the  orders  dated,  &c., 
of  the  premises  comprised  in  the  lots  set  ojDposite  their  resp  names  in 
the  sd  schedule,  or  such  premises  being  part  of  the  estate  sold  under 
the  order  dated  27th  Feb.  1884,  and  upon  reading  the  sd  order  and 
certificate  and  the  certificate  of  fund,  and  the  sd  purchasers  by  their 
solors  declaring  themselves  content  with  the  title  to  the  premises  com- 
prised in  the  resp  lots.  Order  that  the  resp  purchasers  named  in  the  sd 
schedule  do,  on  or  before  17th  July,  1884,  pay  into  Ct  the  resp  sums 
mentd  in  the  lodgment  schedule  hereto,  such  sums  being  made  up  of 
the  amounts  mentd  in  the  sd  schedule  of  purchasers.  And  it  is  hby 
ordered  that  upon  any  of  such  payments  being  made  the  purchaser 
making  such  payment  be  let  into  possession  of  the  premises  purchased 
by  him,  and  receipt  of  the  rents  and  profits  thof  from  15th  July,  1884, 
and  that  all  proper  parties  do  join  in  and  execute  a  proper  conveyance 
or  assignment  of  the  premises  to  the  sd  purchaser  or  as  he  shall  direct, 
such  conveyance  or  assignment  to  be  settled  by  the  judge  in  case  the 
parties  differ.  And  order  that  the  funds  in  Ct  and  to  be  lodged  be  dealt 
with  as  directed  by  the  lodgment  schedule  hereto,  and  the  sd  sums  in 
the  lodgment  schedule  hereto  are  not  to  be  pd  out  except  for  the  pur- 
chase of  annuities,  and  such  annuities  are  not  to  be  sold,  transferred, 
or  otherwise  dealt  with  without  notice  to  the  persons  by  whom  such 
lodgment  shall  have  been  made.  Mutual  Aid,  Sfc,  Society,  Kay,  J., 
27th  June,  1884.  B.  2037.  Schedule  of  Purchasers,  containing  six 
columns,  intituled — (1)  Names  and  addresses  of  purchasers  ;  (2)  No.  of 
lot ;  (3)  Purchase-money ;  (4)  Deposit ;  (5)  Balance  of  purchase- 
money. 

Lodgment  and  Payment  Schedule. 


Upon  the  applieon  of  "W.  and  H.,  the  persons  by  the  chief  clerk's    Form  297, 
certificate,  dated  25th  April,  certified  to  be  the  purchasers,  &c..  Order  ^r~ 

X  '  '  OrciGr  to  r)3.v 

that  the  applicants  be  at  liberty,  out  of  the  sum  of  90^.,  the  balance  of  balance  of 
the  purchase- money  of  the  sd  premises  and  goodwill,  as  certified  by  the  purchase- 
sd  chief  clerk's  certificate,  and  90U.  14s.  10c?.,  the  ascertained  amount 
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Court,  and  for  of  the  valuation  of  the  plant,  machinery,  and  other  effects,  as  provided 
^Q^  '      by  the  10th  condition  of  sale,  making  together  991/.  14s.  lOd.,  to  pay 

F.,  the  lessor  of  the  premises  sold,  410/.  65.  4d.  for  arrears  of  rent  up 
to  29th  Ajiril,  1884,  the  [off]  liqr  having  no  funds  to  pay  the  same. 
And  the  applicants  bj^  their  solors  declaring  themselves  content  with 
the  title  to  the  premises,  Order  that  the  applicants  do,  on  or  before 
31st  May,  1884,  pay  into  Ct,  as  in  the  schedule  mentd,  the  sum  of 
581/.  8s.  6c?.,  being  the  residue  of  the  991/.  14s.  lOd.  And  order  that 
upon  such  payment  being  made  the  applicants  be  let  into  possession 
of  the  premises  and  receipt  of  the  rents  and  profits  thof ,  as  from  the 
29th  April,  1884,  and  that  all  proper  parties  do  join  in  and  execute  a 
proper  conveyance  of  the  j)remises  to  the  applicants  or  as  they  shall 
direct,  to  be  settled  by  the  judge  in  case  the  parties  differ.  And  order 
that  G.,  the  auctioneer,  be  at  liberty  to  pay  into  Ct,  as  in  the  schedule 
mentd,  the  sum  of  10/.  received  by  him  by  way  of  deposit.  And  at  the 
requestof  the  sd  [off]  liqr  by  his  solors.  Order  that  the  funds  in  Ct  be 
dealt  with  as  directed  in  the  schedtde  hereto,  and  the  sd  sums  are  not 
to  be  pd  out  except  for  the  piu-chase  of  annuities ;  and  such  annuities 
are  not  to  be  sold,  transferred,  or  otherwise  disposed  of,  without  notice 
to  the  applicants,  W.  and  H.  Piire  Water  Bevei'age  Co.,  Pearson,  J., 
12th  May,  1884.     B.  1539.     [Schedule  as  below.] 

Lodgment  Schedule. 

In  the  High  Court,  &c.  12th  May,  1884. 

In  the  matter.  Sec. 
Ledger  Credit.     The  said  matter,  "Proceeds  of  Sale." 
[TAe  rest  of  the  schedule  is  like  that  used  in  an  ordinary  sale  by  the 
High  Cotirt.'] 


Form  298. 

Paymaster- 
pen  eral's 
certificate. 


It  is  hby  certified  that  the  funds  specified  hereunder  were  lodged  or 
transferred  to  the  account  of  the  paymaster-general,  for  and  on  behalf 

of  the  Supreme  Ct  of  Judicature,  by on  the 1884,  under  an 

order  dated ,  and  that  pursuant  thereto  the  sd  funds  have  been 

placed  in  the  book  of  this  office  to  the  ledger  credit  of  "In  the  matter," 
&c.,  money  two  hundred  pounds. 


Form  299. 

Liberty  to 

execute 

assignment. 


Upon  the  applicon  of  the  off  liqr,  Order  that  the  sd  off  liqr  be  at 
liberty  to  execute  an  assignment  under  the  seal  of  the  coy  of  the 

premises   227,  Street,   in  the  county  of  ,  to  N.  for  all  the 

residue  of  the  term  subsisting  therein  and  in  consideration  of  /., 

fiuc'li  assignment  to  be  settled  by  the  judge  in  case  the  parties  differ; 
and  upon  such  payment  of  the  sd  suui  of  35/.  the  sd  N.  is  to  be  let  into 
immediate  possession  of  the  sd  premises ;  and  costs  of  off  liqr  of  and 
incident  to  the  applicon  to  be  costs  in  the  winding-up.  Devon  and 
Cornwall  Co.,  Pearson,  J.,  12th  April,  1883.     A.  1883. 
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Upon  the  applicon  of  the  off  liqr,  &c.,  and  the  judge  being  of    Form  300, 

oninion  that  the  four   several  indentures   hnftr   mentd   are  fit   and  "T  ,    . 

T     1         •     •      o  1   Approval  ot 

proper  deeds  to  be  executed  by  the  applicant,  and  that  it  is  fit  and  conveyances. 

proper  that  the  seal  of  the  coy  should  be  affixed  thereto,  Order  that  the 

applicant  be  at  liberty  to  execute  such  indentures  accordingly,  and 

also  to  affix  the  seal  of  the  sd  coy  to  the  same  several  four  indentures 

being  made   between  the  several  persons   as   parties  thereto   hinftr 

mentd,  that  is  to  say, 

1.  The  conveyance  of  the  Alexandi'a  Palace  Estate,  made  between,  &c. 

2.  The  conveyance  of  the  land  at,  «S:c.,  made  between,  &c. 

3.  The  conveyance,  &c. 

4.  The  assignment,  &c.  Alexandra  Palace  Co.,  Malins,  V.-C, 
3rd  Aug.  1877.     A.  1556. 

Upon  the  applicon  of  B.,  G.  and  C,  the  trustees  for  the  debenture    Form  301. 

holders  of  coy  and  mortgagees  of  the  L.  collieries  under  a  certain  '^.     7^      , 

indenture,  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicants  liquidator  to 

and  for  the  liqrs  of  the  sd  coy,  &c.,  Order  that   the  contract  dated  concur  in  sale 
-■■  J 1         ■>  ^  ^  jjy  trustees  lur 

4th  Dec.  1877,  for  the  sale  of  the  ppty  comprised  in  the  sd  con-  debenture 
tract,  forming  part  of  the  ppty  of  the  sd  coy,  be  confii-med.  And  'lolders. 
order  that  all  necessary  and  proper  parties  join  in  and  execute  all 
deeds  necessary  to  give  effect  to  the  same,  to  be  settled  by  the  judge 
in  case  the  parties  differ.  And  order  that  the  applicants  pay  to  the  sd 
C.  and  L.,  as  the  sd  liqrs,  their  costs  of  and  occasioned  by  this  appKcon 
and  consequent  thereon,  and  of  executing  the  necessary  deeds  assigning 
the  ppty  to  the  purchaser,  to  be  taxed  by  the  taxing-master  in  case  the 
parties  differ  about  the  same.  Llanganneck  Collieries  Co.,  M.  K., 
13th  Dec,  1877.     B.  2062. 

Upon  the  applicon  of  K.  and  B.,  the  trustees  for  the  debenture    Form  302. 
holders  of  the  above-named  coy,  and  upon  hearing,    &c.,  Order  that  7T. 
the  off  liqr  of  the  coy  do  concur  in  the  assignment  or  assignments  to  assig-n  last 
the  purchaser  or  purchasers  from  the  applicants  of  the  ppty  included     ^^'^      terms, 
in  their  mortgage,  dated  5th  Feb.  1875,  in  the  sd  order  of  3rd  April, 
1876,  mentd,  or  any  part  or  parts  thof,  for  the  purpose  of  vesting  in 
such  purchaser  or  purchasers  the  last  days  of  the  respve  terms  created 
by  the  leases  of  the   same  ppty,  and  the  options  of  purchasing  the 
freehold  of  such  ppty  contained  in  such  leases  resply.     And  that  the 
sd  off  liqr  do  convey,  assign,  demise,  and  assure,  or  join  in  conveying, 
assigning,  demising,  and  assuring  the  ppty  included  in  the  sd  mortgage 
in  such  manner  as  the  applicants  may  direct.      Globe,  ^'c.  Co.,  M.  E., 
4th  May,  1877.     A.  906. 

For  order  on  application  of  official  liquidator  gi%'ing  him  liberty  to  affix  seal  to 
conveyance  on  payment  of  purchase -money  to  mortgagee,  see  Kortlt,  London  Co., 
2nd  April,  188G.     B.  402. 
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Form  303.        Upon  tlie  applicon  of  J.  and  T.,  two  of  the  liqrs  of  the  above- 
named  coy,  and  upon  hearing  the  solors  for  the  applicants  and  for 

and  ,  the  committee  of  creditors  of  the  sd  coy,  and  upon 

reading  the  orders  dated  resply  the  16th  Feb.  1877,  and  the  1st  March, 
1877,  It  is  ordered  that  the  applicants  be  at  liberty,  either  jointly  or 
severally,  to  tender  for  the  purchase  of  the  properties  directed  to  be 
sold  by  the  sd  order,  dated  1st  March,  1877.  Brynmaivr  Coal  Co., 
Hall,  Y.-C,  13th  April,  1877.     A.  656. 

See  R.  156  of  1890,  sttpra. 


Order  givin 
liquidators 
libfi-ty  to 
tender  for 
purchase. 


Form  304. 

Order  for 
payment  in 
of  puTtliase 
money,  &c. 
in  discharge 
of  incum- 
brances 
(sect.  5  of 
Convevanoing 
Act,  1881). 


00129  of  1892. 
In  the  High  Court  of  Justice,  &c. 

Thursday,  the  6th  day  of  Oct.  1892. 

In  the  matter  of  a  contract  for  sale  between  S.,  liqr  of  the 

coy,  limtd,  now  in  winding-up  by  the  Ct,  and  N.,  of,  &c., 
And  in  the  matter  of  the  Conveyancing  Act,  1881,  s.  5, 

and 
0041  of  1892. 
In  the  matter  of  the  Cos  Acts,  1862  to  1890, 
And  in  the  matter  of  the Coy,  Limtd. 

Upon  the  applicon  by  originating  summons  dated  the  27th  Sept. 
1892,  of  N.,  of,  &c.,  and  upon  hearing  counsel  for  the  applicant  and 
for  the  respt,  the  off  recr  and  prov  liqr  of  the  above-named  coy,  and 

the  solors  for  the  respts,  the Corporation,  Limtd,  the  trustees  for 

the  first  mortgage  debenture  holders,  and  upon  reading  the  order  dated 
the  28th  July,  1892,  in  the  matter  of  the  above-named  coy,  the  report 
of  "W.,  the  assistant  off  recr,  filed  the  27th  Sept.  1892,  also  in  the 
matter  of  the  sd  coy,  and  the  afft  of  the  applicant  N.,  filed  the  6th  Oct. 
1892.  And  the  applicant  by  his  counsel  declariug  himself  content 
witli  the  title  to  the  premises  comprised  in  the  contract  dated  the 
23rd  July,  1892,  in  the  sd  order  dated  the  28th  July,  1892,  referred  to. 
It  is  ordered  that  the  applicant  N.  be  at  liberty  to  lodge  the  sum  of 

1,  in  Ct  as  directed  in  the  schedule  hereto,  such  sum  of  /. 

being  part  of  the  purchase-monej'  of  1,  payable  by  the  applicant 

pursuant  to  the  sd  contract  dated  the  23rd  July,  1892,  and  being  as  to 

/.  part  thof  the  sum  admitted  to  bo  sufficient  to  meet  the  amount 

that  may  prove  to  be  due  to  the  29th  Sept.  1892,  for  principal,  interest, 
and  costs  in  respect  of  the  first  mortgage  debentures  issued  by  the 

coy,  and  as  to /.  the  residue  thof  the  sum  admitted  to  be  sufficient 

to  meet  tlio  contingency  of  further  costs,  expenses,  and  interest,  and 
any  other  contingency  except  depreciation  of  investments  in  respect  of 
the  said  debentures.  And  it  is  ordered  that  the  costs  of  the  ajiplicant 
and  the  respts,  the Corporation,  Limtd,  of  this  applicon  be  taxed, 
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and  that  the  respt  S.,  the  off  rear  and  prov  liqr  of  the  sd  coy,  do  pay 
to  the  applicant  N.  the  amount  of  the  sd  costs,  when  taxed,  out  of  the 

assets  of  the  sd  coy,  and  that  the  sd  costs  of  the  respts,  the  

Corpoi'ation,  Linitd,  be  added  to  the  amount  that  may  prove  to  be  due 
in  respect  of  the  sd  first  mortgage  debentures,  and  that  the  costs  of 
the  respt,  the  off  recr  and  prov  liqr  of  the  sd  coy,  of  this  applicon 
including  the  costs  he  is  hby  directed  to  pay  to  the  applicant,  be 
included  in  his  costs,  charges,  and  expenses  relating  to  the  winding-up 
of  the  sd  coy. 

Lodgment  Schedule. 

In  the  High  Court  of  Justice. 
Cos  (Winding-up). 

6th  Oct.  1892. 
Re  Krasnapolsky,  ^c.  Co.,  Limtd.,  and  the  Conveyancing  Act,  1881. 
No.  00129  of  1892,  and  No.  00 J 1  of  1892. 
Ledger  account. — Kras7wpo/sli/,  Sj~c.   Co.,  Litntd.     No.  0041  of  1892. 
Fund   to   provide   for   claims   in   respect   of   the   first   mortgage 
debentures  issued  by  the  co}^,  secured  by  indentiu-e  dated   17th 
Oct.  1890. 
[T'Ae  Lodgment  Schedule  is  in  three  columns  {as  usual).     In  the  first 
are  inserted  "Cash.     Invest  and  accumulate  in  Neiv  Consols  the  amount 
lodyed.     Such  Consols  not  to  be  sold,  trans/erred,  or  otherwise  disposed  of 
ivithout  notice  to  the  sd  i\"."      The  amount  is  stated  iyi  the  third  column.~\ 
Krasnapolsky,  ^'c.  Co.,  Brougham,  Eeg.,  6th  Oct.  1892. 

This  order  was  made  under  sect.  5  (1)  of  the  Conveyancing;  Act,  1881.  The 
application  is  by  originating  summons,  see  sect.  69  (3).  As  to  the  jurisdiction,  see 
sect.  1  (xviii),  and  sect.  69. 


In  the  High  Court,  &c.  Form  305. 

\^As  in  last  Order. '\  Order  dis- 

Upon  the  applicon  of  N.  [purchaser],  and  upon  hearing  the  applicant  charging 
in  person,  and  the  solors  for  the  respt,  off  recr  and  prov  liqr  of  the  lucumbraDces, 
above-named  coy,  and  for  the  res-pts  the  Trustees,   &c.  Corporation,  ^^^  directing 
Limtd,  the  trustees  for  the  first  mortgage  debenture  holders  of  the  (sect. "oof 
sd  coy,  and  upon  reading  the  order  dated  the  6th  Oct.,  1892,  the  afft  Conveyancing 
of  the  applicant  N.,  filed,  &c.,  the  Paymaster- General's  certificate,  dated        ' 

the  18th  Oct.,  1892,  of  the  payment  in  of 1,  by  the  applicant  on 

the  14th  Oct.,  1892,  and  the  certificate  of  the  fund,  It  is  hby  declared 
that  the  ppty  comprised  in  the  agreement  dated,  &c.,  referred  to  in 
the  order  dated  the  28th  Jvdy,  1892,  is  free  from  the  incumbrance 
created  by  the  first  mortgage  debentures  issued  by  the  coy,  and 
secured  by  an  indenture  dated,  &c.  And  it  is  ordered  that  the  sd 
Trustees,  &c.,  Corporation,  the  trustees  for  the  holders  of  the  sd  deben- 
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tures,  do  join  in  and  execute  a  proper  conveyance  or  assurance  of  the 
sd  ppty  to  the  applicant  N.,  or  as  he  shall  direct,  such  conveyance  or 
assurance  to  be  settled  by  the  Ct  in  case  the  parties  differ.  And  it  is 
ordered  that  the  costs  of  the  applicant  and  the  respts,  the  Trustees,  &c., 
Corporation,  of  this  applicon  be  taxed,  and  that  the  respt  C.  Q-.  S.,  the 
off  recr  and  prov  liqr  of  the  sd  coy,  do  pay  to  the  applicant  N.  the 
amount  of  his  sd  costs  when  taxed  out  of  the  assets  of  the  sd  coy, 
and  that  the  costs  of  the  Trustees,  &c..  Corporation  be  added  to  the 
amount  that  may  prove  to  be  due  in  respect  of  the  sd  first  mortgage 
debentures,  and  that  the  costs  of  the  sd  off  recr  and  prov  liqr  of  the  sd 
coy  of  this  applicon,  including  the  costs  he  is  hby  directed  to  pay  to 
the  applicant,  be  included  in  his  costs,  charges,  and  expenses  relating 
to  the  winding-up  of  the  sd  coy,  and  the  result  of  the  taxation  hby 
directed  is  to  be  included  in  the  certificate  under  the  order,  dated  the 
6th  Oct.,  1892.  Krasnapolsky,  Sfc.  Co.  (00129  of  1892),  Brougham, 
Eeg.,  21st  Oct.,  1892. 

This  order  is  made  under  sect.  5  (1)  of  the  Conveyancing  Act,  1881,  and  see  last 
form. 


Form  306. 

Order  for 
payment  out 
in  discharge 
of  incum- 
brances 
(sect.  5  of 
Conveyancing 
Act,  1881). 


{Title  as  m  Form  304.) 
Upon  the  further  hearing  of  the  peton  of  the 


Corporation, 


Limtd,  on  the  10th  Nov.,  1892,  preferred  unto  this  Ct,  and  reading  the 
sd  peton,  the  afft  of  S.,  filed  the  24th  Nov.,  1892,  and  the  exhibit 
therein  referred  to,  being  an  indenture  of  mortgage  and  trust  deed, 
dated  the  17th  Oct.,  1890,  the  order  to  wind  up  the  above-named  coy, 
dated,  &c.,  1892,  the  order  dated  the  28th  July,  1892  (intituled  in  the 
winding-up  proceedings),  the  orders  dated  the  6th  and  21st  Oct.,  1892, 
and  the  Paymaster-General's  certificate  of  the  fund.  And  upon  hearing 
counsel  for  the  petrs  and  for  the  respts  N.  (the  purchaser  named  in  the 
order  of  6th  Oct.,  1892),  and  S.,  the  off  recr  and  liqr  of  the  above- 
named  coy,  and  for  P.,  a  debenture  holder  of  the  sd  coy.  And  the 
petrs  and  the  sd  S.  by  their  counsel  consenting  that  the  interest  on  the 
first  mortgage  debentures  of  the  sd  coy  shall  be  calculated  down  to  the 
14th  Jan.,  1893,  this  Ct  doth  order  that  the  funds  in  Ct  be  dealt  with 

as  in  the  payment  schedule  hereto,  the  sum  of 1,  in  the  schedule 

directed  to  be  pd  to  the  petrs,  being  as  to 1,  part  thof  principal 

and  interest  due  in  respect  of  the  first  mortgage  debentures  of  the  sd 
coy,  and  as  to Z.,  the  residue  thof  the  agreed  amount  of  remunera- 
tion due  to  the  petrs,  the  petrs  by  their  counsel  undertaking  to  carry 

the  said  sum  of /.  to  a  separate  account,  and  apply  the  same  in 

payment  of  the  sd  principal  and  interest  accordingly,  and  that  the  sd 

sums  of 1,  and /.  shall  bo  in  complete  discharge  of  all  claims 

for  priuci[ial,  interest,  and  remuneration,  in  respect  of  the  sd  mortgage 
trust  dood  and  the  sd  doboutures.     And  it  is  ordered  that  the  petrs  do 
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fortliwitli  hand  over  the  sd  indenture  of  the  l7th  Oct.,  1890,  to  the  sd 
N.  And  it  is  oi'dorcd  that  it  bo  referred  to  the  proper  taxing  master 
to  tax  the  costs  of  the  petrs  and  of  tlio  sd  P.  of  tliis  peton,  tlio  costs  of 
the  petrs  as  between  solor  and  client,  and  including  therein  all  costs, 
charges  and  expenses  properly  incurred  by  them  as  trustees  of  the  sd 
indenture  of  the  17th  Oct.,  1890,  and  the  costs  directed  to  be  taxed  by 
the  sd  orders  of  the  6th  and  21st  Oct.,  1892.  And  it  is  ordered  that 
the  sd  S.  do  pay  to  the  sd  P.  the  amount  of  his  costs  directed  by  this 
order  to  be  taxed  out  of  the  assets  of  the  above-named  coy.  And  it  is 
ordered  that  the  costs  of  the  sd  S.  of  and  incident  to  the  sd  peton 
(including  the  costs  directed  to  be  pd  to  the  sd  P.)  be  included  in  his 
costs,  charges,  and  expenses,  relating  to  the  winding-up  of  the  sd  coy. 
And  it  is  ordered  that  any  of  the  parties  are  to  be  at  liberty  to  apply 
as  there  may  be  occasion. 

Payment  Schedule. 

{Krasnapolshy,  8fc.  Co.,  0041  of  1892,  Vaughan  Williams,  J.,   loth 
December,  1892). 

The  payment  schedule  was  intituled  "  In  the  High  Court  of  Justice,  Companies 

(Winding--up)."     The  ledger  credit  was  " Co.,  No.  0041  of  1842.     Fund  to 

provide  for  claims  in  respect  of  the  first  mortgage  debentiu-es  issued  by  the  com- 
pany secured  by  indentm-e,  dated  17th  October,  1890."  And  the  first  column  of 
the  schedule  was  as  follows  : — "  Notwithstanding  the  order  of  the  6th  of  October, 
1892 :— SeU  the  new  consols.  Out  of  proceeds  money  on  deposit  any  cash  and 
dividends : — Pay  in  respect  of  agreed  remuneration  and  principal  and  interest  due 
to  first  mortgage  debenture  holders  of  company.  Pay  petitioners'  costs  directed  to 
be  taxed  by  this  order." 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  A.  B.    Form  307. 
Coy,  Limtd,  and  upon  hearing  counsel  for  the  respt  W.,  the  off  liqr  Qrder  releas- 
of  the  Oriental  Bank  Corporation,  and  upon  reading  the  orders  dated  ing  assets 
12th  May,  1887,  and  the  11th  Nov.   1890,  and  an  afft  of  S.,  filed  the  aTtor'^Xnoi 
4th  March,  1891,  and  the  exhibit  therein  referred  to,  and  the  applicants  sale  to  new 
by  their  counsel  undertaking  to  give  further  security  if  the  Ct  shall  'company, 
think  fit  at  any  time  during  the  progress  of  the  liquidation,  This  Ct 
doth  order  that  upon  the  transfer  by  the  applicants,  the  A.  B.  Coy, 
Limtd,  of  the  sum  of  100,000^.  new  consols  into  the  joint  names  of  W., 
the  sd  off  liqr   of  the  sd  corporation,  and  of  the  secretary  or  other 
officer  of  the  A.  B.  Coy,  Limtd,  nominated  by  them,  such  sum  to  stand 
as  security  for  any  claims  that  may  arise  in  the  liquidation  of  the  sd 
corporation,  the  sd  W.,  as  the  off  liqr  of  the  Oriental  Bank  Corporation, 
be  at  liberty  to  release  all  the  assets  of  the  sd  corporation  from  the 
lien  which  he  holds  on  them  under  clause  17  of  the  agreement,  dated 
the  18th  March,  1887,  made  between  the  corporation  of  the  first  part, 
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"W.,  the  off  liqr  of  the  corporation,  of  the  second  part,  and  the  A.  B. 
Coy,  Limtd,  of  the  third  part,  in  the  sd  order  dated  12th  May,  1887, 
mentd  or  otherwise,  and  to  deal  with  such  assets  as  the  A.  B.  Coy, 
Limtd,  may  direct ;  And  it  is  ordered  that  the  costs  of  the  sd  off  liqr  of 
this  applicon  be  costs  in  the  liquidation.  Oriental  Bank  Corporation, 
Chitty,  J.,  13th  March,  1891. 


Form  308.        Upon  the  applicon  of  S.,  the  off  recr  and  liqr  of  the  above-named 
T      TT       7"  coy,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading 

of  attorney  to    the  order  to  wind  up,  dated  2nd  April,  1892,  the  afft  of ,  &c.,  It 

sell  assets.  jg  ordered  that  D.  Gr.,  of  Adelaide,  in  the  colony  of  South  Australia, 
solor,  be  appointed  as  a  fit  and  proper  person  to  act  as  attorney  for  the 
purpose  of  selling  the  mines,  mining  rights  and  ppty,  and  other  effects 
in  South  Australia,  subject  to  his  giving  security  to  the  satisfaction  of 
the  Board  of  Trade  ;  and  it  is  ordered  that  the  applicant  be  at  liberty 
to  execute  a  power  of  attorney  to  the  sd  D.  G.,  marked  E.  1,  verified 
by  the  afft  of  K.,  and  identified  by  the  registrar's  signature  in  the 
margin  thof,  for  the  purpose  of  carrying  the  sd  sale  into  effect.  Great 
Eukabij  Silver  Co.,  Eeg.,  22nd  July,  1892. 

For  order  on  the  application  of  liquidator,  approving  of  a  conveyance  of  property 
of  the  company  situate  in  Australia,  to  L.,  there  resident,  in  trust  for  sale,  see 
Fortune  Copper  Mining  Co.,  7th  Dec.  1875.     A.  1825. 

For  order  giving  liquidator  liberty  to  carry  out  contract  for  the  sale  of  the  book 
debts  owing  to  the  company  by  persons  residing  in  India,  see  James  Anderson  ^  Co., 
Hall,  V.-C,  1st  May,  1879.     A.  920. 

For  order  for  sale  of  property  in  Jamaica,  subject  to  special  conditions,  see 
Form  292. 
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BILLS  AND  NOTES. 


Sect.  95  of  1862. — The  [official]  liquidator  shall  have  power,  with  the  sanction  of  Liquidator's 
the  Court,  to  ...  .  di-aw,  accept,  make,  and  endorse  any  bill  of  sale  or  promissory  Ppwers  as  to 
note  in  the  name  and  on  behalf  of  the  company  ....  and  the  drawing,  accepting,  ' 

making,  or  endorsing  of  every  such  bill  of  exchange  or  promissory  note  as  afore- 
said on  behalf  of  the  company  shall  have  the  same  effect  with  respect  to  the  lia- 
bility of  such  company  as  if  such  bill  or  note  had  been  drawn,  accepted,  made,  or 
endorsed  by  or  on  behalf  of  such  company  in  the  course  of  carrying  on  the  business 
thereof.     See  siqn-a,  Chap.  XXVIII. 

Tlie  liquidator  of  any  company  which  is  being  wound  up  by  the  Court  may,  Sanction  not 
loiihout  the  sanction  of  the  Coiu't  or  of  the  committee  of  inspection,  exercise  the  reqmred. 
above  powers  (sect.  12  (2)  of  1890),  but  the  exercise  is  subject  to  the  control  of  the 
Court,  and  any  creditor  or  contributory  may  apply  to  the  Court  with  respect  to  any 
exercise  or  proposed  exercise  of  it  (sect.  12  (3) )  ;  and  the  liquidator  may  himself 
apply  to  the  Court  for  directions.  Sect.  23  (3),  supra,  p.  208.  He  must  also  have 
regard  to  the  directions  given  by  creditors  or  contributories  in  general  meeting,  or 
by  the  committee  of  inspection.  Sect.  23  (1).  And  see  sect.  25,  as  to  the  control 
of  the  Board  of  Trade.     See  also  Chap.  XXI.,  and  infra,  Form  334. 

Where  several  liquidators  have  been  appointed,  the  Court  can,  under  sect.  92  of 
the  Act  of  1862,  empower  less  than  the  full  number  to  act  (see  supra,  p.  217)  ;  but 
in  the  absence  of  express  authority  all  must  concur,  and  it  is  not  clear  that  even  if 
all  approve  of  the  acceptance  of  a  particular  bill  they  can  effectually  authorize  one 
of  themselves  to  sign  the  acceptance.  Ex  j)cirte  Birmingham  Banking  Co.,  3  Ch.  651 ; 
Agra  and  Masterman'' s  Bank,  6  Ch.  206.     And  see  Bohgnesi's  case,  5  Ch.  567. 

Under  the  Bills  of  Exchange  Act,  1882,  an  incorporated  company  may  sign  a  Power  to 
bill  of  exchange  or  promissory  note  by  affixing  its  seal,  and  the  liquidator  can  ^^®  ^^^  * 
exercise  this  power. 

Sect.  104  of  1862. — All  moneys,  bills,  notes,  and  other  securities  paid  and  delivered  Payment  into 
into  the  Bank  of  England,  or  any  branch  thereof,  in  the  event  of  a  company  being  bank, 
wound  up  by  the  Court,  shall  be  subject  to  such  order  and  regulation  for  the  keep- 
ing of  the  accoiint  of  such  moneys  and  other  effects,  and  for  the  payment  and 
delivery  in,  or  investment  and  payment  and  delivery  out,  of  the  same  as  the  Coui't 
shall  direct. 

And  see  Chaps.  XXIV.,  XXV. 

All  current  bills  of  exchange  must  now  be  remitted  to  the  Companies  Liquidation 
Account.     See  Chap.  XXV. 

As  to  proofs  and  voting  by  creditors  holding  bills  and  notes,  see  Chap.  XVII.  and 
Chap.  XXXVII. 

For  general  liberty  to  sue  on  bills,  see  Form  340. 
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CHAPTER  XXXI. 


MISCELLANEOUS  AUTHORITIES  TO  LIQUIDATOR. 


Generally. 


Wliere  sanc- 
tion required. 


Persons 
employed  in 
liquidation. 


Charges  of 
solicitor,  &c. 


Priority  of 
expenses. 


By  sect.  95  of  1862,  the  liquidator  had  poorer,  with  the  sanction  of  the  Court,  to 
do  certain  specified  things,  and  "to  do  and  execute  all  such  other  things  as  may  be 
necessary  for  winding-up  the  aiiairs  of  the  company  and  distributing  its  assets." 

Two  of  the  things  specified  in  sect.  95,  viz.,  carrying  on  the  business  of  the  com- 
pany and  bringing  or  defending  any  legal  proceedings  in  the  name  and  on  behalf 
of  the  company,  still  require  the  sanction  "  either  of  the  Court  or  of  the  committee  of 
inspection.^ ^  Sect.  12  (1)  of  1890.  But  "the  liquidator  of  any  such  company" — 
i.  e.,  a  company  which  is  being  wound  up  by  the  Court — "  may,  without  the  sanction 
of  the  Court  or  of  the  committee  of  inspection,  exercise  any  of  the  other  powers  con- 
ferred on  the  liquidator  by  sect.  95  of  the  Companies  Act,  1862."  Sect.  12  (2)  of 
1890.  The  exercise  of  his  powers  is,  however,  subject  to  the  control  of  the  Court, 
which  may  be  invoked  at  the  instance  of  any  creditor  or  contributory  (sect.  12  (3), 
sect.  2'1) ;  and  may  himself  apply  to  the  Court  for  directions.  See  sect.  23  (3)  of 
1890.     And  as  to  the  general  siu'veillance  of  the  Board  of  Trade,  see  sect.  25. 

A  person  employed  by  order  of  the  Court  in  the  winding-up  seems  to  stand  in 
a  more  favourable  position,  with  regard  to  his  remuneration,  than  a  person  even 
**  properly  employed  by  the  liquidator  with  the  sanction  of  the  committee  of  in- 
spection," for  in  the  former  case  liis  remunei-ation  seems  to  be  an  expense  "  incurred 
in  realising  or  getting  in  the  assets."     See  R.  31  of  1890,  and  Chap.  XL VIII. 

R.  29  of  1890. — Before  the  bill  or  charges  of  any  solicitor,  manager,  accountant, 
auctioneer,  broker,  or  other  person  employed  by  an  official  receiver  or  liquidator  is 
or  are  taxed  a  certificate  in  writing,  signed  by  the  official  receiver  or  liquidator,  as 
the  case  may  be,  shall  be  produced  to  the  taxing  officer,  setting  forth  whether  any, 
and  if  so  what,  special  terms  of  remuneration  have  been  agreed  to,  and  in  the  case 
of  a  bill  of  costs  of  a  solicitor,  a  copy  of  the  resolution  or  other  authority  sanction- 
ing the  employment. 

As  to  the  priority  of  expenses  of  realisation  and  costs  of  persons  employed  by  the 
liquidator,  see  R.  31  of  1890. 

The  orders  below  will  be  found  useful  in  framing  resolutions  by  the  committee  of 
inspection  sanctioning  particular  acts  of  the  liquidator. 


Form  309. 

Summons  for 
sanctiun  of 
Court,  and 
directions  to 
liquidator. 


{Title.) 
Lot  all  parties  concerned  attend,  &c.  \_see  Form  10],  on  the  hearing 
of  an  application  of  A.  B.  of,  &c.,  the  [off  recr  and]  liqr  of  the  above- 
named  coy,  for  an  order  that  he  may  be  at  liberty  to  \_here  state  the 
particular  thing  to  be  sanctioned~\,  and  that  all  such  directions  in  rela- 
tion thereto  may  be  given  to  the  applicant  as  the  Ct  shall  think  fit. 

Tlie  ajiplication  should  be  supported  by  an  affidavit  stating  the  circiunstances  in 
which  the  order  is  required. 
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Upon  tlio  applicon  of  the  off  liqrs,  &c.,  Order  that  the  sd  off  liqrs  he    Form  310. 
at  liberty,  subject  to  his  giving  to  their  rosj^ectivo  satisfaction  security  TTT    7    7 
to  the  amount  of  not  less  than  200/.,  to  appoint  S.,  now  residing  at  ap^ioiut 
Cape  Breton,  Nova  Scotia,  in  the  Dominion  of  Canada,  local  manager  "j*^^^|er 
of  the  works  and  ppty  of  the  sd  coy  at  Cape  Breton  afsd,  subject  to  one 
month's  written  notice  to  quit  on  either  side,  at  a  salary  of  150/.  per 
ann,  to  commence  from  the  1st  June,  1878,  in  the  place  of  N.,  who  has 
resigned  his  appointment  as  manager  of  the  sd  works  and  ppty.     Cape 
Breton  Co.,  Malins,  V.-C,  23rd  May,  1878.     A.  983. 

Upon  the   applicon   of  D.,  the   off  liqr  of  the  above-named  coy,    -^Oi"^  311. 

and  hearing,  &c..  It  is  ordered  that  the  sd  off  liqr  be  at  liberty  to  Liberty  to 

continue   and  carry  on  the  working  of  the  tramways  situate  at carry  on 

.  business 

in  Germany,  and  at  ,  in  Holland,  for  a  period  of  four  months  abroad,  and 

from  the  date  of  this  order,  and  that  the  said  off  liqr  be  at  liberty  to  ^™P^fy        ^ 

■"■  •'  secretary  and 

employ  C,  the  late  secretary  of  the  above-named  coy,  for  a  period  not  go  abroad, 
exceeding  three  months  from  the  date  of  this  order,  at  a  salary  not 
exceeding  the  rate  of  200/.  per  ann.     And  it  is  ordered  that  the  sd  off 
liqr,  accompanied  by  the  sd  C,  be  at  liberty  to  visit  the  sd  tramways 

at ,  and  at ,  during  a  period  of  not  more  than  twenty  days 

in  the  whole.     And  that  the  sd  liqr  be  at  liberty  to  visit  the  tramways 

at  • afsd,   not  exceeding  twelve   days  in  the  whole.      Tramivays 

Trust  Co.,  Chitty,  J.,  18  March,  1886. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  D.  the  off    Form  312. 


liqr  of  the  above-named  S.  coy,  and  upon  hearing  counsel  for  H.  and  Liberty  to 

B.,  who  claim  to  be  creditors  of  the  above-named  coy,  and  upon  read-  employ  (with- 

ing  the  order  dated  the  14tli  May,  1886,  an  afft  of  D.  filed,  &c.,  and  an  persou^to^  ^ 

afft  of  J.,  filed,  &c..  This  Ct  dolh  order  that  the  applicant  as  such  off  carry  on 

liqr  as  afsd  be  at  liberty  to  discontinue  the  employment  of  W.  under  abroad 

the  sd  Order  dated  the  14th  May,  1886,  and  also  be  at  liberty  to  pay 

to  the  sd  W.  his  remuneration  up  to  the  date  of  such  discontinuance 

at  the  rate  allowed  by  the  sd  Order.     And  it  is  ordered  that  the  sd 

D.  as  such  off  liqr  be  at  liberty  to  employ  for  a  jieriod  of  six  months 

or  until  further  order  (such  period  to  commence  on  the  day  of  his 

arrival  on  the  West  Coast  of  Africa),  L.  of,  &c.,  African  agent,  as 

agent  on  the  West  Coast,  without  security,  to  take  and  hold  possession 

of  the  assets  of  the  coy  on  the  West  Coast,  and  to  carry  on  the  business 

of  the  coy  there  for  the  purpose  of  realizing  the  estate  to  advantage,  and 

may  also  be  at  liberty  to  employ  for  a  period  of  six  months,  or  until 

further  order,  T.  (formerly  employed  by  the  sd  coy  in  West  Africa)  as 

clerk,  at  the  following  salaries,  namely :  in  the  case  of  the  sd  L.,  at  a 

salary  after  the  rate  of  25/.  per  month,  and  in  the  case  of  the  sd  T., 

at  a  salary  after  the  rate  of  10/.  per  month  (such  salaries  to  commence 
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as  from  the  day  of  tlie  departure  from  Liverpool  of  the  sd  L.  and  T. 
resply  for  the  West  Coast  of  Africa,  and  the  sd  D.  as  such  off  liqr  also 
paying  the  passage-money  out  and  home,  and  incidental  voyage  ex- 
penses of  the  sd  L.  and  T.,  and  requiring  the  sd  L.  to  render  accounts 
and  make  remittances  of  money  received  by  him  on  account  of  the  sd 
coy  monthly,  the  first  of  such  accounts  to  be  rendered  on  the  26th  of 
Aug.  1886,  and  the  subsequent  accounts  up  to  the  26th  day  of  each 
subsequent  month.  And  it  is  ordered  that  the  salary  and  expenses  of 
employing  and  sending  out  the  sd  L.  and  T.  be  a  charge  on  the  assets 
of  the  coy  in  priority  to  any  charge  which  H.  and  B.  may  have  upon 
such  assets,  or  any  of  them,  and  be  allowed  the  sd  D.  on  passing  his 
accounts  as  off  liqr.  And  it  is  ordered  that  the  said  off  liqr  be  at 
liberty  to  retain  his  own  costs,  and  to  pay  the  costs  of  the  sd  H.  and 
B.  out  of  the  assets  of  the  above-named  coy.  Sulymah  and  Sherboro 
Trading  Co.,  Kay,  J.,  23rd  June,  1886. 


Form  313. 

Liberty  to 
Bend  agent  to 
Spain,  vrith. 
power  to  sue. 


Upon  the  applicon  of  T.  and  "W.,  the  liqrs  of  the  above-named  coy, 
and  upon  hearing  the  solors  for  applicants,  and  upon  reading  an 
order,  (S:c.,  Order  that  the  above-named  T.  and  W.  be  at  liberty  to 

depute  U.,  of ,  barrister-at-law,  to  proceed  to  Spain  on  behalf  of 

the  sd  liqrs,  and  to  give  him  full  powers  to  direct  proceedings  against 
one  Don  Jose  Campo,  of  Madrid  and  Yalentia,  in  tSpain,  a  debtor  to 
the  above-mentd  coy,  and  also  to  do  such  acts  and  take  such  proceed- 
ings as  may  be  necessary  on  behalf  of  the  applicants  to  recover  any 
moneys,  documents,  or  pi^ty  in  Spain  belonging  to  the  above-named 
coy,  or  to  withdraw  from  any  proceedings,  or,  if  necessary,  to  defend 
any  suits  brought  against  the  above-named  applicants  or  the  sd  coy. 
Overend,  Gurney  and  Co.,  Pearson,  J.,  30th  April,  1885.     B.  501. 


Form  314. 

Liberty  to 
fiend  agent 
aiiToiul  to 
rojifirt  on 
property. 


Upon  the  applicon  of  a  contributory,  &c.,  Order  that  the  off  liqr  do  out 
of  the  assets  of  the  sd  coy,  after  first  providing  for  the  paying  thereout 
all  proper  costs,  charges,  and  expenses  of  and  incident  to  the  winding- 
up  of  the  coy,  pay  to  P.  a  fee  of  210/.  and  all  expenses  incurred  by 
him,  not  exceeding  with  the  210/.  500/.,  in  respect  of  his  proposed 
visit  to  Georgia  in  the  United  States  of  America,  to  inspect  and  report 
on  the  ppty  situate  tliero  and  agreed  to  be  sold  by  the  sd  C.  to  the 
coy,  pursuant  to  the  sd  contract  dated,  &c.,  such  sum  to  be  paid  as 
afsd  to  include  all  costs,  charges,  and  expenses  to  be  incurred  by  the 
Bd  P.  in  the  omployinont  of  lawyers,  surveyors,  and  others  in  respect 
of  the  sd  ppty.  And  order  that  tho  sum  payable  to  the  sd  P.,  over 
and  above  the  sd  sum  of  210/.  in  respect  of  the  matters  afsd,  be  fixed 
by  tho  judge.     Gconjia  Lund,  Chitty,  J.,  1st  April,  1884.     A.  996. 
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Upon  the  applicon  of  B.  and  Y.,  the  liqrs  of  coy,  and  upon  hearing    Form  315. 
the  soh'S  for  the  applicants,  and  upon  reading  an  order  dated,  &c.,  an  ^ ..         7 
afft  filed,  &c.,  being  resply  the  balance  order  against  P.  and  the  afft  employ  agent 
of  service  thof  through  the  post  office,  a  joint  afft,  &c.,  Order  that  the  "i^'eru. 
sd  B.  and  Y.,  as  such  lif|rs  as  afsd,  bo  at  liberty  to  employ  R.,  of 
Lima,  in  the  Eepublic  of  Peru,  as  agent  of  the  sd  B.  and  Y.,  for  them 
and  on  their  behalf  as  such  liqrs  as  afsd,  and  in  their  name  or  other- 
wise to  ask,  demand,  sue  for,  recover,  and  receive  of  and  from  the  sd 
E.  mentd  in  the  sd  order  of  4th  July,  1876,  or  from  any  person  or 
persons  on  his  behalf,  the  sum  of  20,522^.  lis.  lid.  for  and  in  respect 
of  calls  upon  shares  in  the  sd  coy  held  by  the  sd  P.,  together  with 
interest  on  the  sd  sum  from  20th  March,  1876,  until  payment  at  5 
p.c.  p. a.,  and  to  compound,  compromise,  and  accept  part  in  lieu  and  in 
satisfaction  of  the  whole  of  the  sd  debt  or  sum  of  20,522/.  lis.  lid. 
and  interest  as  afsd.     And  upon  payment  of  the  sd  sum  and  interest, 

or  any  part  thof,  into  the Bank  at  Lima  in  the  names  of  the  sd 

liqrs  B.  and  Y.,  to  give  a  good  and  effectual  discharge  and  receipt  for 
the  sd  sum  or  such  part  thof  as  may  be  paid  as  afsd.  And  order  that 
the  sd  B.  and  Y.  be  at  liberty  to  allow  and  pay  to  such  attorney  or 
agent  out  of  such  sum  as  by  him  or  through  his  intervention  shall  be 
recovered  and  so  pd  in  as  afsd,  a  commission  not  exceeding  in  amount 
one-third  of  the  sum  so  recovered  and  pd  in  as  afsd.  Bristol  and 
South  Americcm,  §'c.  Co.,  31st  May,  1877.     A.  1259. 

For  liberty  to  employ  detective  as  regards  contributories,  see  Forms  546,  547. 

Upon  the  applicon  of  the  off  liqr,  &c.,  Order  that  the  sd  off  liqr  be    Form  316. 
at  liberty  to  execute  the  power  of  attorney  to  M.  marked  F,  verified  Liberty  to 
by  the  afft  of  J.,  filed,  &c.,  and  identified  by  the  chief  clerk's  signature  execute  po-n-er 
in  the  margin  thof,  for  the  purpose  of  recovering  from  the  estate  of  recoveTpro-  ° 
N.,  of  Belgium,  banker,  such  sums  of  money  as  may  be  due  from  the  perty  abroad, 
estate  of  the  sd  N.  to  the  sd  coy.      Ottoman  Co.,  Limtd,  Bacon,  V.-C, 
7th  April,  1878.     B.  821. 

For  order  giving  official  liquidator  liberty  to  appoint  attorney  to  prosecute  any 
actions  which  official  liquidator  may  bring  in  Spain,  see  Madrid  Markets  Co., 
Hall,  V.-C,  10th  April,  1879.     B.  691. 

For  order  appointing  agent  for  bank  to  adjust  dispute  as  to  a  mortgage  and 
other  matters  in  France,  and  to  receive  money,  &c.,  &ee  European  Bank,  Pearson,  J., 
7th  May,  1883.     A.  634. 


Upon  the  applicon  of  B.,  the  off  recr  and  liqr  of,  &c.,  by  summons  Form  316a. 

dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  and  ujion  Liberty  to 

reading  the  order  to  wind  up  the  sd  coy  dated,  &c.,  the  order  dated,  giye  power  of 

&c.,  the  order  of  the  Board  of  Trade  dated,  &c.,  appointing  B.,  one  of  firm'^broad 

the  off  recrs  attached  to  the  Ct,  to  be  the  off  recr  in  the  winding-up  of  (various 

matters). 
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the  above-named  coy,  the  afft,  «S:c.  and  the  exhibits  thereto,  the  exhibit 
mai'ked  B.  being  the  power  of  attorney  hnftr  referred  to.  It  is  ordered 
that  the  off  recr  and  liqr  of  the  above-named  coy  be  at  liberty  to  exe- 
cute the  power  of  attorney  in  favour  of  A.,  C.  and  D.,  all  of Street, 

Melbourne,  in  the  colony  of  Victoria,  Australia,  solors,  who  carry  on 

business  there  under  the  partnership,  style  or  firm  of  ,  identified 

by  the  signature  of  the  Registrar  Cos  Winding-up  in  the  margin 
thof,  for  the  purpose  [intei'  alia)  of  taking  such  proceedings  in  the 
winding-up  of  the  sd  coy  in  Australia  as  they  may  think  necessary  on 
behalf  of  the  applicant  and  in  the  interest  of  the  creditors  of  the  coy 
resident  in  Great  Britain  and  Ireland,  and  to  take  such  steps  as  they 
may  consider  expedient  with  regard  to  the  resignation  of  any  of  the 
liqrs  already  appointed  in  Australia  and  the  appointment  of  other 
persons  as  liqrs  in  their  stead,  and  to  sell  or  dispose  of,  or  concur  in 
selHng  and  disposing  of  all  or  any  of  the  real  and  personal  jopty  of  the 
coy,  and  generally  to  act  as  the  attorneys  or  agents  of  the  applicants 
in  Australia  in  such  winding-up,  as  set  forth  in  the  sd  power  of  attor- 
ney ;  but  not  to  receive  moneys.  Mercantile  Finance  Trustees  and 
Agency  Co.  of  Australia  (00145  of  1893),  12th  May,  1896.    Hood,  Eeg. 

Form  317.  Upon  the  aj)plicon  of  C,  the  sole  liqr  of  coy,  and  upon  hearing,  &c., 
and  upon  reading,  &c.,  and  the  order  dated  12th  Jan.  1878,  whereby 
the  sd  liqr  was  to  be  at  liberty  to  constitute  N.,  of  Lima,  in  Peru,  his 
attorney  for  the  purpose  of  realizing  and  getting  in  such  of  the  assets 
of  the  coy  there  as  he  should  be  instructed  by  the  sd  liqr  to  realize 
and  get  in,  subject  to  his  giving  security  for  10,000^.  by  bond  of  the 

Bank  for  that  amount  in  the  form  approved  by  the  chief  clerk  of 

the  judge  within  three  months  from  the  date  of  the  last-mentd  order, 
and  upon  reading  an  afft  of  the  sd  C,  filed,  &c.,  Order  that  the  sd  liqr 
be  at  liberty  to  accept,  in  lieu  of  the  security  mentd  in  the  last-mentd 

order,  the  bond  of  the  Bank  in  the  form  approved  by  the  sd 

chief  clerk  for  the  sum  of  5,000^.  And  order  that  the  time  within 
which  the  security  is  to  be  given  by  the  sd  N.  pursuant  to  the  sd 
order  of  the  12th  of  Jan.  1878,  be  enlarged  until  the  12th  of  June, 
1878.  General  South  America7i  Co.,  Liintd,  Malins,  V.-C,  11th  April, 
1878.     A.  823. 


Another 
form. 


Form  318.  Upon  the  applicon  of  the  plaintiff  in  the  above-mentd  action  by 

Liberty  to  summons  dated,  &c.,  and  upon  hearing  counsel  for  the  applicant,  and 

liquidator  and  for  the  defendants,  and  for  IL,  the  liqr  of  the  above-named  coy,  and 

dobont^^uro  f'^'"  ^-i  hnftr  named,  and  upon  reading  the  order  in  the  above-mentd 

action  to  action  dated,   &c.,   appointing  the  sd   II.  recr  and   manager  in  the 

'atu'rmy  to  above-mentd  action,  the  order  dated,  &c.,  in  the  above-mentd  matter 

act  abroad.  to  continue  the  voluntary  Avinding-up  of  T.  D.  &  Co.,  Limtd,  subject 
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to  supervision  of  the  Ct,  the  order  dated,  &c.,  made  in  the  above- 
mentd  action  and  matters,  the  afft  of,  &c.  And  the  defendants, 
the  B.  Corporation,  Limtd,  by  their  counsel  undertaking  to  bo  answer- 
able for  the  receipts  of  J.,  hnftr  named,  until  he  shall  have  given 
security.  And  the  sd  J.  by  his  counsel  undertaking  to  apply  to  the 
Ct  with  reference  to  the  security  of  the  sd  J.  if  a  larger  sum  than  that 
mentd  in  the  afft  of  the  sd  H.,  filed,  &c.,  shall  be  received  by  him,  It 
is  ordered  that  the  sd  H.,  as  such  recr  and  manager  and  as  such  liqr 

as  afsd,  be  at  liberty  to  execute  in  favour  of  J.,  of ,  in  the  City  of 

London,  chartered  accountant,  and  to  affix  the  seal  of  the  sd  T.  D.  & 
Co.,  Limtd,  to  a  power  of  attorney  in  the  form  set  forth  in  the  schedule 
to  this  order  for  the  purpose  of  authorizing  the  sd  J.  to  do  in 
Barbadoes,  Trinidad,  Demerara,  and  elsewhere  in  the  West  Indies, 
the  several  things  therein  specified ;  the  sd  J.  to  be  at  liberty  to  act 
immediately  on  the  execution  of  the  sd  power  of  attorney  by  the  sd 
H.  And  it  is  ordered  that  the  sd  J.  do,  on  or  before  the  9th  Nov. 
1892,  give  security  to  the  satisfaction  of  the  Ct  in  the  sum  of  5,000^. 
And  the  sd  J.  by  his  counsel  submitting  to  account  for  all  moneys  he 
shall  or  may  receive  under  or  by  virtue  of  the  sd  power  of  attorney. 
It  is  ordered  that  he  do  from  time  to  time  pass  his  accounts  as  the  Ct 
shall  direct,  and  pay  the  balances  which  shall  be  certified  to  be  due 
from  him  to  the  sd  H.,  as  such  recr  and  manager  and  liqr  as  afsd. 
And  the  question  of  the  amount  to  be  pd  to  the  sd  J.  as  such  attorney 
is  reserved.  And  the  costs  of  this  applicon  are  to  be  costs  in  the 
above-mentd  action.  Stuhber  v.  Daniel  and  Co..,  Limtd.,  1892.  S. 
2877;  In  re  Daniel  and  Co.,  Limtd.,  0085  of  1892,  Eeg.,  Nov. 
18th,  1892. 

Upon  the  applicon  of  the  [off]  liqrs,  &c..  Order  that  the  applicant    Form  319. 
K.,  one  of  the  sd  [off]  liqrs,  be  at  liberty  during  the  mouth  of  Sept.  -..,     ,     , 
1877,  to  proceed  to  Nova  Scotia,  arriving  there  previously  to  the  2nd  abroad. 
Oct.    1877,    and   to   remain   there  for  such  time,   not    exceeding  one 
calendar  month,   as   may   be  necessary   for  further  assisting  in  the 
defence  of  the  sd  coy  to  the  action  brought  by  C  against  the  sd  coy 
in  S.,  and  for  prosecuting  the  ecj[uity  suit  brought  in  the  Ct  of  Nova 
Scotia  in  the  name  of  the  sd  coy  against  0.  in  H.  in  relation  to  the 
affairs  of  the  sd  coy.     And  order  that  the  expenses  of  the  sd  K.,  of 
and  relating  to  the   sd  journey,  not  exceeding  the  sum  of   100/.,  be 
paid  out  of  the  assets  of  the  sd  coy.      Cape  Breton  Co.,  Malins,  V.-C, 
9th  Aug.  1877.     A.  1873. 


Upon  the  applicon  of  K.,  the  off  liqr  of  the  above-named  bank,  by    Form  320. 
summons,  &c..    Order  that  the  applicant  be   at  liberty  forthwith  to 
proceed  to  Utah,  or  elsewhere  in  America,  at  the  expense  of  the  estate 


Another. 
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of  tlie  sd  bank,  for  tlie  purpose  of  making  sucli  arrangements  as  may- 
then  and  there  be  found  necessary  or  expedient  to  wind  up  the  affairs 
of  the  sd  bank  in  America,  and  to  compromise  or  settle  in  any  manner 
he  may  think  fit  any  actions,  claims,  and  demands  against  the  sd  bank 
in  America,  and  also  to  take  such  steps  as  may  be  found  necessary  or 
expedient  to  protect  the  interests  of  the  sd  bank  in  a  certain  mining 
ppty  in  America,  known  as  the  Ivinnes  Mine,  and  in  any  other  pj)ty  in 
America  of  the  sd  bank.  And  it  is  ordered  that  the  applicant  be  at 
liberty,  for  the  pui'poses  hinbefore  directed,  to  raise  upon  security  of 
the  assets  of  the  sd  bank  such  sum  or  sums  of  money  not  exceeding 
in  the  whole  the  sum  of  1,500/.,  and  at  a  rate  of  interest  not  exceed- 
ing 5  p.c.  p. a.  And  it  is  ordered  that  the  expenses  of  the  journey 
hby  authorized  (including  the  remuneration  of  the  applicant  as  such 
off  liqr  or  otherwise)  do  not  exceed  the  sum  of  1,000?.  London  Bank 
of  Utah,  Chitty,  J.,  10th  July,  1884.     B.  931. 


Form.  321.        Upon  the  applicon  of  W.,  the  off  liqr  of  the  above-named  corpora- 

^  7  tion,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading, 

meet  foreign     &c.,  It  is  ordered  that  in  addition  to  the  sum  of  5,000/.  authorized  by 

drafts  against  ^^  ^^der  dated  the  19th  Dec.  1885,  the  applicant  be  at  liberty  to  meet 
consignments.    „       ,  ,      ^        ,  -,       -,  ,        -r^      i  •  •      c^       -i 

further  drafts  drawn  or  to  be  drawn  by  JD.,  his  attorney,  m  bouth 

Africa,  against  fui'ther  consignments  of  sugar  and  rum  from  the  estate 

of  the  N.  Coy,  Limtd,  to  an  amount  not  exceeding  3,500/.     Oriental 

Bank  Corporation,  Chitty,  J.,  5th  April,  1886. 


Form  322. 

Liberty  to 
send  steamer 
to  give  notice 
of  winding- 
up. 


Upon  motion  by  counsel  on  behalf  of  the  prov  off  liqr,  Order  that 
the  applicant  be  at  liberty  to  send  an  officer  of  the  corporation  from 
Durban  to  the  branch  bank  of  the  corporation  at  the  Mauritius,  and 
that  a  steamer  or  other  vessel  be  at  once  engaged  to  convey  him  there 
at  an  expense  not  exceeding  3,000/.,  in  order  to  protect  the  assets  and 
give  information  or  otherwise  to  the  bank  officer  there  of  the  pending 
petition  and  the  appointment  of  a  prov  liqr.  And  order  that  the 
applicant  be  also  at  liberty  to  expend  a  sum  not  exceeding  40,000/.  in 
maintenance,  upkeep,  and  cidtivation  of  the  sugar  estate  in  Mauritius, 
the  crops  of  which  belong  to  the  corporation,  or  on  which  they  have 
the  first  lien  or  charge.  Oriental  Bank,  Chitty,  J.,  5th  May,  1884. 
B.  508. 


Form  323. 

Liberty  to 

coiitiiiuo 

manager. 


Upon  the  applicon  of  the  off  li(ir8,  &c..  Order  that  the  applicants 
bo  at  liberty  to  continue  the  employment  of  the  sd  H.  as  manager  of 
the  works  belonging  to  the  sd  coy  at  a  salary  of  400/.  p.  a.,  during 
the  carrying  on  of  the  sd  works,  or  until  further  order :  such  employ- 
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mont  to  be  determinablG  upou  a  week's  notice  in  the  event  of  the  coy 
no  longer  having  need  thof.  And  it  appearing  that  the  sd  off  liqrs 
continued  the  employment  of  Mr.  W.,  the  late  secretary  of  the  sd  coy, 
up  to  the  16th  May,  1877,  at  a  salary  of  325^.  p.  a.,  the  judge  doth 
approve  of  the  same.  Hooper'' s  Telegraph  Works,  M.  R.,  5th  June, 
1877.     A.  1037. 


Order  that  the  off  liqrs  of  coy  be  at  liberty  to  employ  C,  the  late    Form  324. 
secretary  of  coy,  to  prepare  and  investigate  certain  accounts  and  other  Lj^gj-tv  to 
papers  for  the  use  of  counsel.     And  order  that  the  remuneration  to  be  liquidators 
pd  to  the  sd  0.  be  fixed  in  chambers.     Auvergne,  ^'c.  Co.,   Fry,  J.,  gecrotar°^to 
7th  April,  1879.      A.  6  9 1 .  prepare^ 

accounts. 

Upon  the  applicon  of  and ,  the  prov  off  liqrs  of  coy,  &c.,    Form  325. 

Order  that  the  sd  liqrs  be  at  liberty,  on  or  before  the  24th  March,  1877,  -j^.^^^^    , 

to  give  up  possession  of  the  offices  of  the  sd  coy,  No. ,  Lombard  change 

Street,  in  the  city  of  London ;  and  that  they  be  at  liberty  to  take  0^^""°^'^ 
other  offices  for  the  purposes  of  the  winding-up,  at  a  rent  not  exceeding 
150^.  p.  a. ;  and  that  they  be  at  liberty  to  sell  so  much  of  the  furni- 
ture and  fittings  at  present  in  use  at  the  sd  offices  in  Lombard  Street 
as  they  may  deem  proper  or  necessary.  Hooper'' s  Telegraph  Works, 
M.  E.,  2l8t  March,  1877.     A.  523, 


Upon,  &c.,  It  is  ordered  that  the  sd  [liqr]  be  at  liberty  to  convene  a  Form  325a. 
meeting  of  the  debenture-holders  of  the  above-named  coy  for  the  Liberty  to  call 
purpose  of  ascertaining   their  views  with   reference   to  a  suggested  meeting  of 

arrangement  as  to  an  asset  of  the  sd  coy,  known  as .     And  it  is  i^olders"^^" 

ordered  that  seven  days'  notice  of  such  meeting  be  given  to  the  respve 
debenture-holders.  Land  Securities  Co.  (0097  of  1894),  Vaughan 
WiUiams,  J.,  20th  Nov.  1895. 


Upon,  &c.,  It  is  ordered  that  the  sd  liqrs  be  at  liberty,  in  the  name  Form  325b. 
and  on  behalf  of  the  sd  coy,  to  give  the  consent  of  the  sd  coy  to  the  Liberty  to 

proposed  scheme  of  arrangement  of  &  Coy,  Limtd.,  so  far  as  the  consent  to 

sd  scheme  affects  such  of  the  first  mortgage  debentures  of &  Coy,  arran^c^ement 

Limtd,  as  have  been  insured  by  the  sd  coy,  and  to  agree  with  the  sd  as  to  another 

&  Coy,  Limtd,  on  behalf  of  the  debentui-e-holders  whose  deben-  company. 

tures  are  so  insured  as  afsd,  that  the  acceptance  by  them  of  the  sd 
scheme  shall  in  no  way  lessen,  alter,  or  otherwise  affect  the  sd  coy's 
liability  under  its  policies  and  scheme  of  arrangement  guaranteeing 
the  payment  of  the  principal  and  interest  secured  by  the  sd  debentures 
or  of  the  debentures  to  be  issued  in  renewal  thof ;  and  that  the  sd  liqrs 
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he  at  liberty  to  give  such,  consent  in  the  form  of  the  letter  exhibited  to 
the  sd  afft  of,  &c.,  and  marked,  &c.  Mortgage  Insurance  Corporation 
(00159  of  1895),  Hope,  Eeg.,  19th  Nov.  1895. 


Form  326.        Upon  the  applicon  of  F.,  the  liqr  of  the  above-named  coy,  and  upon 

V^T    ~~.  hearing,  &c.,  and  upon  reading,   &c.,  Order  that  the  sd  liqr  be  at 

give  notice  to   liberty  to  take  the  necessary  steps,  by  serving  a  notice  or  otherwise,  for 

['^  mT    '^^*^'     the  purpose  of  obtaining  a  renewal  of  a  term  for  the  working  and 

getting  of  the  mines  of  coal  and  ironstone  and  other  premises  granted 

by  an  indenture  dated,  &c.,  and  made  between  A.  B.  of  first  part  and 

eight  of  the  directors  of  the  partnership  called  the  New  British  Iron 

Coy  of  the  second  part,  and  X.  and  Y.  of  the  third  part,  which  mines 

of  coal  and  ironstone  and  other  premises  are  now  vested  in  the  sd 

New  British  Iron  Coy,  Limtd,  having  been  conveyed  to  them  by  the 

personal  representatives  of  the  sd  Y.  deed  by  an  indenture  dated, 

&c.      Neiv  British  Iron   Co.,  Limtd,  0049  of  1892,  Eeg.,   21st  June, 

1892. 


Form  326a.  Upon,  &.c.,  It  is  ordered  that  the  sd  off  recr  and  liqr  be  at  liberty 
Liberty  to  pay  forthwith  to  pay  in  full  out  of  the  assets  of  the  above-named  coy 
debts  in  full,     fn  his  hands  in  this  country  the  following  debts,  viz.,  X.  Y.  9,000/. 

[&c.],  making  in  the  aggregate  the  sum  of 1,  with  interest  thereon 

at  the  rate  of  4  p.  c.  p.  a.  from .     Neto  English  Bank  of  the  River 

Plate  (0094  of  1894),  Hood,  Eeg.     18th  June,  1895. 

Form  327.  Upon  the  applicon  of  C.  J.  S.,  the  off  recr  and  liqr  of  the  above- 
named  coy,  by  summons  dated,  &c.,  and  upon  reading  the  afft  of 
C.  J.  S.,  filed,  &c.,  the  order  to  wind  up  the  coy,  dated  19th  Jan. 
1892;  And  it  appearing  that  part  of  the  assets  of  the  sd  above- 
named  coy  consists  of  the  shares  hnftr  mentd,  and  that  such  shares 
are  standing  in  the  names  of  P.  B.  and  J.,  as  trustees  for  the  sd 
coy ;  And  that  the  sd  B.  is  dead,  and  that  the  sd  J.  has  gone  out 
of  the  jui-isdiction  of  this  Ct,  and  his  address  is  unknown  ;  It  is 
ordered  that  tlie  right  to  transfer  the  100  shares  of  \l.  each,  now 
standing  in  the  names  of  the  sd  P.  B.  and  J.  in  the  books  of  the  P. 

Estate  Coy,  Limtd,  and  numbered  from to inclusive,  and  to 

receive  the  dividends  or  income  in  respect  of  such  shares,  vest  in  the 
sd  C.  J.  S.  as  off  recr  and  liqr  of  the  above-named  coy.  Crown  Invest- 
ment Trust,  North,  J.,  22nd  July,  1892. 


Order  ve.stin 
in  liquidator 
right  to 
transfer 
shares  in 
trustee  for 
company. 


Form  328.         Upon  tlie   applicon   of  the   off   liqr,   and  hearing  counsel  for  the 
y.,    ~    ~  applicant,  and  upon  reading  two  orders,  dated   resply  iho  15t]i  May 

pay  oApenBCH     and  19th  Juno,  1884,  and  an  alft  of  the  applicant  filed  18th  July,  1885, 


MISCELLANEOUS  AUTHORITIES  TO  LIQUIDATOR.  317 

and  the  exhibits  therein  referred  to,  Order  that  the  applicant  be  at  of  forming 
liberty  to  advance  out  of  the  assets  of  the  above-named  corporation  a  ^.^whe^  ° 
sum  not  exceeding  2,000/.  towai-ds  the  preliminary  expenses  of  the  assets. 
Oriental  Bank  Assets  Coy,  Limited,  montd  in  the  sd  afft.     Oriental 
Bank  Corp.,  Chitty,  J.,  23rd  July,  1885. 

Upon  the  applicon  of  the  off  liqr,  &c.,  Order  that  Mr.  L.,  of  the  firm    Form  329. 

of ,  auctioneers  and  surveyors,  be  appointed  as  a  person  to  report  7       ~       ~ 

to  the  judge  which,  if  any,  of  the  valuables  included  in  the  particulars  of  surveyor  to 

A,  referred  to  in  the  contract  for  sale  dated,  &c.,  to  the  L.  F.  Associa-  ^i^tinffuisli 

'  ,       .         '  fixtures  irom 

tion,  are  comprised  as  fixtures  or  otherwise  in  the  mortgage  dated,  &c.,  chattels. 

and  which  of  the  other  valuables  belong  to  the  sd  off  liqr,  distinguish- 
ing those  of  them  which  are  subject,  and  those  (if  any)  of  them  which 
are  not  subject,  to  the  distress  of  the  sd  mortgagees.  And  order  that 
the  question  by  whom  and  out  of  what  fund  the  fees  and  disbursements 
of  the  sd  L.,  and  the  costs  of  this  applicon,  are  to  be  borne  and  paid, 
be  reserved.  Alexandra  Palace  Co.,  Malins,  V.-C,  15th  March,  1877. 
A.  430. 

Upon  the  applicon  of  the  liqr,  &c.,  and  upon  reading  [^sfipcrvision    Form  330. 

order,  &c.],  Order  that  Mr.  F.,  of ,  be  and  he  is  hby  appointed  Another 

to  determine  what  chattels  situate  upon  the  ppty  comprised  in  the  -form, 
mortgage  to  B.  and  others  dated,  &c.,  are,  and  what  are  not,  fixtures. 
And  order  that  the  costs  of  the  sd  B.  and  others,  the  mortgagees,  be 
ascertained  in  Chambers  and  added  to  their  securities,  but  in  such  costs 
the  attendance  of  counsel  is  not  to  be  allowed.  Forest  of  Dean  Coal  Co., 
M.E.,  20th  July,  1877.     A.  1599. 

Upon  the  applicon  of  the  prov  off  liqr,  &c.,  Order  that  the  sd  prov    Form  331. 

off  liqr  be  at  liberty  to  employ  Messrs. ,  to  make  an  inventory  and  £TJ     j~ 

valuation  of  all  the  stores  and  loose  gear  and  other  moveable  ppty  in  have  inven- 
or  about  the  wharf  premises  of  the  sd  coy,  and  not  being  fijstures.  And      7  ^J^       „ 

^  _  "^ '  °  _  valuation  of 

order  that  the  costs  of  such  inventory  and  valuation  be  costs  in  the  chattels  made, 
winding-up.    Butler's  Wharf  Co.,  22nd  Oct.  1878,  HaU,  V.-C.    A.  1881. 

Upon  the  applicon  of  C,  the  off  liqr,  «S:c.,  Order  that  the  conditional    Form  332. 
contract  dated,  &c.,  and  made,  &c.,  being  the  exhibit  to  the  afft  of  the  ~~  ~ 

sd  C.  for  a  lease  to  the  sd  M.  &  W.  of  a  portion  of  the  leasehold  shop  confirming 

and  premises  situate  at Street,  Liverpool,  in  the  county  of  L.,  at  t;ontract  to 

the  rent  of  35/.  p.  a.,  be  carried  into  effect.  Americati  Boivling,  j^t.  Co., 
30th  July,  1878.     A.  1478. 

Tor  order  giving  official  liquidator  liberty  to   grant  an  underlease  of  part  of 
company's  property,  see  Economic  Benefit  Society,  Fry,  J.,  16th  July,  1879.     A.  1553. 
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A  lease  of  a  company's  undertaking  can  be  sanctioned  aa  an  arrangement  under 
the  Joint  Stock  Companies  Arrangement  Act,  1870.  In  re  Lynevor  Lyffryn,  fc.  Co.y 
11  C.  Div.  605, 


Form  333. 

Liberty  to 
return  valu- 
ables de- 
posited -with 
bank  for  safe 
custody. 


Upon  the  applicon  of  T.  and  C,  the  prov  [off]  liqrs  of  bank,  &c., 
Order  that  the  applicants,  as  such  prov  [off]  liqrs  as  afsd,  be  at  liberty, 
in  the  event  of  any  person  or  persons  demanding  the  return  or  delivery 
up  to  him  or  them  of  any  deed,  security,  or  other  valuable  deposited 
with  the  sd  bank  for  safe  custody,  to  deliver  up  to  him  or  them  such 
deeds,  securities,  or  valuables  resply,  notwithstanding  the  person  or 
persons  demanding  the  return  of  the  same  is  or  are  a  shareholder  or 
shareholders  in  the  sd  bank.  And  costs  of  the  applicants  of  and 
incident  to  this  applicon  to  be  costs  in  the  winding-up.  West  of  Eng- 
land, cj-e.  BanJ:,  Malins,  V.-C,  20th  Dec.  1878,     B,  2118. 


Form  334, 

Liberty  to 
discount  bill. 


Upon,  &c.,  It  is  ordered  that  the  [off]  liqr  of  the  coy  be  at  liberty  to 
discount  the  bill  for  710^.  125.  2d.  in  his  hands,  and  out  of  the  proceeds 
to  pay  the  wages  of  the  workmen  of  the  sd  coy,  which  will  become  due 
on  the  19th  Ma}',  1866,  and  for  carriage  of  the  goods,  and  for  the 
purchase  of  coal  to  carry  on  the  works  of  the  sd  coy  mentd  in  the  sd 
afft  of  P.,  not  exceeding  in  the  whole  the  sum  of  550^,  Northjidd  Iron 
Co.,  M,  E.,  18th  May,  1866, 

For  liberty  to  repay  premiums  paid  by  mistake,  see  British  Imperial  Asattrance  Co., 
Hall,  V.-C,  16th  July,  1877.     A.  1445. 

For  order  authorizing  official  liquidators  to  enter  into  contract  for  completion  of 
company's  railway  and  pier,  see  Cape  Breton  Co.,  Malins,  V.-C,  2nd  May,  1877. 
A.  818. 

For  order  confirming  contract  on  behalf  of  company  in  liquidation  to  lay  the 
permanent  way  of  a  railway  over  bridges,  see  Hamilton^ s  Windsor  Irontvorks,  Fry,  J., 
29th  March,  1879.     A.  654. 
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CHAPTER  XXXII. 

ACTIONS  AND  PROCEEDINGS  BY  LIQUIDATOU. 

Sect.  95  of  1862  empowered  the  [official]  liquidator,  with  the  sanction  of   the  Lefral  pro- 
Coiu't,  to     .     .     .     bx'ing  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  ceedings. 
proceeding,  civil  or  criminal,  in  the  name  and  on  behalf  of  the  company. 

But  under  sect.  12  (1)  of  1890,  the  liquidator  of  a  company  wliich  is  being  wound  Sanction 
up  by  the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  ^^^quirea. 
inspection,     .     .     .     bring  or  defend  any  legal  proceedings  in  the  name  and  on 
behalf  of  the  company,  and  may  compromise  the  same. 

If  there  is  no  committee  of  inspection,  the  sanction  of  the  official  receiver,  acting 
under  the  direction  of  the  Board  of  Trade,  must  be  obtained.  Sect.  9  (9),  and 
E.  169  of  1890,  supra,  p.  219. 

As  to  the  control  and  direction  of  the  Court,  and  of  the  creditors  and  contribu- 
tories,  see  sects.  12  (3),  23,  and  2-1  of  1890  ;  and  New  Zealand  Loan,  ^-c.  Co.,  "W.  N. 
(1894)  200.     And  as  to  the  control  of  the  Board  of  Trade,  see  sect.  25. 

As  to  a  liquidator  allowing  proceedings  to  be  taken  by  another  person  in  his  Proceedin"-8 
name,  see  W.  N.  (1894)  166  ;  Anglo-Sardinian  Antimony  Co.,  "W.  N.  (1894)  156.  iu  liquidator's 

As  to  liberty  to  raise  funds  for  proceedings,  see  Form  276,  Chap.  XXVIII.,  and  ^^™6. 
Cambrian  Mining  Co.,  48  L.  T.  114. 

As  to  compromise,  see  further  Chap.  XLVII. 

Where  the  liquidator  is  only  provisionally  appointed,  application  must  be  made  to  Action,  kc., 
the  Court.     Where  a  liquidator  has  been  appointed,  he  will,  in  cases  of  urgency  or   v  P^o^i^ional 
importance,  probably  find  it  convenient  to  obtain  the  sanction  of  the  Court  rather     " 
than  of  the  committee  of  inspection ;  and  this  is  obtained  on  an  ex  parte  summons, 
supported  generally  by  an  affidavit  as  to  the  cii'cumstances. 

Where  there  is  no  committee  of  inspection,  sanction  can,  in  ordinary  matters,  be 
readily  obtained  from  the  official  receiver. 

As  to  creditors  and  contributories  obtaining  leave  to  sue  in  the  name  of  the  Actions  by 
company,  see  Bank  of  Gibraltar  and  Malta,  1  Ch.  69  ;  Imperial  Bank  of  China,  ^c,  1   creditors,  &c. 
Ch.  339;    Cape  Breton  Go.    v.  Fenn,   17  0.  Div.   198;   Ee  Cape  Breton  Co.,  19  C. 
Div.  77. 

As  to  the  liquidator's  liability  for  costs,  see  p.  215, 

That  the  liqr  be  at  liberty  to  commence  an  action  against  A.  B.  for    Form  335. 


damages  for  breach  of  a  contract,  dated,  &c.,  and  made,  &c.,  and  to  Resolution  of 
prosecute  such  action  as  to  the  liqr  may  seem  expedient.  committee  of 

*  1  if  jr  inspection 

sanctioning 
proceedings. 
That  the  liqr  be  at  liberty  to  defend  an  action  which  has  been  com-    porm  336. 

menced  by  N.  in  the Division  of  the  High  Ct  of  Justice  against 

A.  and  B.  and  the  coy,  and  liberty  to  proceed  with  which  action  has 

been  given  by  order  in  the  winding-up,  dated . 


Another. 
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Form  337. 

Resolution  of 
committee 
sanctioning 
compromise. 


That  the  liqr  be  at  liberty  to  compromise  the  action  in  the 

Division  of  the  High  Ct,  the  short  title  of  which  is ,  by  accepting 

the  sum  of  1,  in  full  satisfaction  of  all  the  coy's  claims  against 

the  defendants  in  such  action  referred  to  in  the  jDleadings  in  such  action, 
and  of  all  claims  against  them  for  costs. 

Under  sect.  12  (1)  of  1890,  the  liquidator  can  compromise  under  sect.  160  of  1862 
with  the  sanction  of  the  Court  or  of  the  committee  of  inspection. 


Forai  338. 

Summons  for 
leave  to  sue. 


Let  all  parties  concerned,  &c. 

On  the  applicon  of ,  of  &c.,  the  liqr  of  the  above-named  coy,  for 

an  order  that  the  api^licant  may  be  at  liberty  to  bring  an  action  in  the 
Chancery  Division  of  the  High  Ct  of  Justice  [or  as  the  case  may  be'],  in 

the  name  and  on  behalf  of  the  coy  against  of  ,  &c.  \_state 

nature  of  proceedi7igs~\,  and  that  the  costs  of  and  incidental  to  the 
applicon  may  be  costs  in  the  "winding-up. 


Form  339. 

Application 
to  official 
receiver  as 
committee  of 
inspection  for 
leave  to  sue. 


{Title.) 
Ex  parte  the  Liqr. 

Before  the  Off  Eeer. 
I,  A.  B.,  of  &c.,  the  liqr  in  the  above  matter,  hby  apply  to  the  off 
recr,  acting  as  the  committee  of  inspection  in  this  winding-up,  for  his 
sanction  and  directions  in  the  following  matters,  viz.  :  the  bringing 
and  prosecuting  an  action  in  the  Chancery  Division  of  the  High  Ct  of 
Justice  [or  as  the  case  may  be\  in  the  name  and  on  behalf  of  the  sd 
coy,  against  [or  defending  an  action  in,  &c.,  brought  against  the  sd 

coy  by]  K.  M.,  of  &c.,  to  recover  a  debt  or  sum  of  £ alleged  to  be 

due  from  [or  to]  the  sd  K.  M.  to  [or  from]  the  sd  coy,  &c. 

Dated  this day  of ,  189 — .  A.  B.,  Liqr. 

The  above  applicon  will  be  heard  by  the  off  recr  on  the day  of 


189—,  at 


o'clock. 


The  above  is  the  general  form  sanctioned  by  the  Board  of  Trade.  The  ■words 
between  "  vi^."  and  "  dated"  are  taken  from  the  Form  (52  of  1862)  of  Memorandum 
of  Judge's  Sanction  under  sect.  95  and  R.  50  of  1862.  The  application  requires  a 
10s.  companies  liquidation  stamp. 


Form  340. 

General 
liberty  to  suo 
on  bills  of 
exchange. 


Order  that  the  applicants,  as  such  [off]  liqrs,  bo  at  liberty,  in  all 
castss  in  which  tliey  are  jointly  of  opinion  that  the  estate  of  the  bank 
■will  bo  benefited  by  tlio  prcjcoedings,  to  issue  at  their  discretion  from 
time  to  time  the  necessary  legal  process  against  the  parties  to  overdue 
or  returned  bills  of  exchange  held  by  the  bank.  And  order  that  no 
action  be  commenced  pursuant  to  this  order  unless  there  is  a  reason- 
able prospect  of  at  least  the  costs  thof  being  recovered  against  the 
person  bued.     And  no  action  is  to  bo  brought  to  trial  without  the 
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eanction  of  the  judge  in  chambers  first  obtained.    JJ'est  of  England,  Sfc. 
Bank,  Malins,  V.-C,  7th  Jan.  1879.     A.  34. 

Upon  the  applicon  of  the  off  liqr  of  coy,  &o.,  Order  that  the  sd  off    Form  341. 
liqr  be  at  liberty  to  institute   an  action  in  the  High  Ct  of  Justice  Liberty  to 
against  R.  for  six  months'  rent  of  the  coy's  premises  and  phxnt,  and  to  bring  action 
prosecute  such  action  up  to  giving  notice  of  trial;  but  after  such  notice 
shall  have  been  given  no  further  steps  are  to  be  taken  in  tlio  action 
Avithout  further  leave  of  the  judge.      Taurine  Co.,  Limtd,  M.  11.,  loth 
Nov.  1876.     B.  1760. 


Upon,  &c..  Order  that  the  sd  B.,  as  such  prov  off  lifir,  be  at  liberty    Form  342. 
to  take  such  proceedings  against  the  persons,  being  debtors  of  the  sd  Liberty  to 
coy  named  in  the  schedule  hereto,  as  he  may  be  advised,  to  recover  provisional 
payment  of  the  debts  due  from  them  to  the  sd  coy.     Tea  Co.,  Hall,  g^^  debtors. 
V.-C,  1st  March,  1878.     B.  531. 


Upon  the  applicon  of  S.,  the  off  recr  and  liqr  of  the  above-named    Form  343. 

coy,  by  summons,  dated  the  24th  day  of  June,  1892,  and  upon  hearing  Liberty  to 

counsel  for  the  appKcant,  and  upon  reading  the  order  to  wind  up,  proceed 

dated  2nd  of  May,  1891,  the  afft  of  S.,  filed,  &c.,  and  the  exhibits  Jl;!^^"^^.^  f^,, 

therein  referred  to.  It  is  ordered  that  the  applicant  be  at  liberty  to  in-  alleged 

stitute  and  prosecute  proceedings  under  sect.  10  of  the  Cos  (Winding-  misfeasance, 
J-  ■•■  o  ^       .  °     and  support 

up)  Act,  1890,  against  X.,  of  &c.,  the  promoter  and  one  of  the  directors  claims  iu  ad- 

of  the  above-named  coy,  and  Y.,  of  &c.,  and  Z.,  of  &c.,  directors  of  the  ™\'jj,"^*';'f*'^^ 
above-named  coy,  or  any  of  them,  as  he  may  be  advised.     But  such  dii-ector's 
proceedings  are  not  to  be  heard  until  after  the  trial  of  certain  criminal  estate, 
proceedings  now  pending  against  the  sd  X.  and  Y.  (with  others)  arising 
out  of  the  winding-up  proceedings  "  In  the  matter  of  the  H.  C03', 
Limtd."     And  it  is  ordered  that  the  applicant  be  at  liberty  to  support 
the  claim  made  by  him  in  an  action  "■  In  the  matter  of  A.,  deed,  B.  r. 

C,  1891.     A.  No. ,"  being  an  action  for  the  administration  of  the 

estate  of  the  sd  A.,  formerly  one  of  the  directors  of  the  sd  coy.  And 
it  is  ordered  that  the  applicant  be  indemnified  against  any  costs  to  be 
incurred  by  him  in  such  proceedings  out  of  the  assets  of  the  above- 
named  coy.  Atiglo- Austrian,  ^r.  Co.,  1891.  A.  0120.  Yaughan 
WiUiams,  J.,  28th  June,  1892. 

As  to  security  for  costs  being  ordered  on  an  application  under  the  misfeasance 
section,  see  Seventh  East  Central  Bldg.  Soc,  51  L.  T.  109  ;  but  see  note  to  Form  636. 

Upon  the  appHcon  of  T.  and  0.,  the  off  liqrs  of  the  coy,  Order  that    Form  344. 
the  applicants  be  at  liberty  to  bring  the  action  West  of  England  Bank  Liberty  to 
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proceed  to 
trial. 


V.  Kelly ^  1879,  W.  249,  to  trial,  being  an  action  on  certain  dishonoured 
promissory  notes  now  pending  in  the  Exchequer  Division  of  the  High 
Ct  of  Justice ;  and  costs  of  applicants  of  and  incident  to  applicon  to  be 
costs  in  winding-up.  West  of  England  Bank,  Malins,  V.-C,  23rd  Feb. 
1880.     B.  116. 


Form  345. 

Liberty  to  sue 
for  calls  in 
America. 


UjDon  the  applicon,  (Src,  It  is  ordered  that  the  o:ff  liqrbe  at  liberty  to 

institute  proceedings  in  America  against  D.,  of  ,  New  York,  in 

the  U.  S.  of  America,  to  recover  the  sum  of 1.,  being  the  amount 

of  the  arrears  of  calls  and  interest  due  on  the  shares  held  by  him  in 
the  above-named  coy,  as  appears  from  the  chief  clerk's  certificate, 
dated,  &:c.  And  it  is  ordered  that  the  off  liqr  be  indemnified  in  respect 
of  such  proceedings  out  of  the  assets  of  the  coy.  Crookes  Mining,  &fc. 
Co.,  Bacon,  V.-C,  22nd  June,  1886. 


Form  346. 

Liberty  to 
defend  action. 


Upon  the  applicon  of  E.,  the  off  liqr,  and  iipon  hearing  the  solorfor 
the  applicant,  and  upon  reading  the  two  several  orders  dated  resply, 
&c.,  the  affidavit  of  the  off  liqr,  and  the  writ  of  summons  issued  24th 
Feb.  1883,  in  an  action,  &c.,  Order  that  the  applicant  be  at  liberty, 
on  behalf  of  the  sd  coy,  to  take  all  necessary  and  proper  proceedings, 
as  he  may  be  advised,  by  way  of  defence  to  the  sd  action,  but  so  that 
the  applicant  shall  not,  without  the  leave  of  the  judge,  proceed  to  trial 
in  such  action ;  the  costs  of  applicant  to  be  costs  in  winding-up.  Devon 
and  Cormvall  Co.,  Fry,  J.,  5th  March,  1883.     A.  302. 

As  to  tlie  liquidator  not  being  personally  liable  for  costs,  see  Fraser  v.  Brescia 
Tramicays,  56  L.  T.  771.  As  to  liquidator  of  iinregistered  company  not  being  under 
personal  liability  for  rent  of  land  vested  in  him,  see  Graham  v.  Edge,  20  Q.  B.  D. 
683. 

For  liberty  to  compromise  a  claim,  see  Form  320,  Chap.  XXXI. 


Form  347.        Upon  the  applicon  of  C,  the  off  liqr  of  the  above-named  coy,  by 

jLjI^gj.^    ,        "  summons  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant, 

defend  action    and  upon  reading  the  order  dated,  &c.,  and  the  a£ft  of  the  sd  C,  filed, 

abroad.  ^^^^  j^  ^^  ordered  that  the  applicant  as  the  sd  off  liqr  be  at  liberty  on 

behalf  of  tlio  sd  coy  to  take  all  necessary  and  proper  proceedings  as  he 

may  bo  advised  by  way  of  defence  to  tlie  action  commenced  in  Sicily 

by  ,  against  tlio  sd  coy  or  its  directors  and  the  late  secretary 

tliof,  and  referred  to  in  the  sd  afft,  and  for  that  purpose  to 
grunt  a  power  of  attorney  or  such  aiitliority  as  may  be  necessary  to 
advocates,  agents,  and  other  persons  authorizing  him  or  them  to  defend 
the  sd  action  on  behalf  of  the  sd  coy.  Giona  Sulphur  Co.,  28th  May, 
1892. 
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Upon  the  applicon  of  the  [off]  liqrs,  &c.,  Order  that  the  applicants    Form  348. 
be  at  liberty  to  make  the  usual  proof   in   bankruptcy  against   any  j^^^    j.    ,        ' 
person  or  persons  indebted  to  the  sd  bank  who  is  already  or  is  or  are  prove  in 
or  shall  be  adjudicated  bankrupt ;  and  either  of  the  applicants  is  to  be    ^^    "P  °^' 
at  liberty  to  swear  the  necessary  afft  or  affts  in  proof  of  any  debt  or 
debts  duo  to  the  bank  from  any  bankrupt  estate.      West  of  England 
Bank,  Malins,  V.-C,  10th  Jan.  1879.     B.  57. 

See  sect.  95  of  1862,  and  sect.  12  of  1890. 

The  Court  will  only  give  liberty  to  go  in  and  prove.  Emma  Co.  v.  Grant,  17 
0.  D.  122  ;  Barter  v.  Duheux,  7  Q.  B.  Div.  413  ;  Bale  v.  Bousiead,  8  Q.  B.  D.  455. 

As  to  bankruptcy  proceedings  by  liquidator  of  unregistered  company,  see  Ex  parte 
Ball,  10  Ch.  48.  As  to  the  company  being  secured  creditors  in  respect  of  a  lien  on 
shares,  see  Ex ijarte  Mexican,  S;c.  3fuung  Co.,  24  Q.  B.  Div.  613. 


Upon  the  applicon  of  T.  and  C,  the  off  liqrs,  &c.,  Order  that  the    Form  349. 
applicants   be   at   liberty  to  proceed  in   bankruptcy  against  AV.  B.,  ~ 
of ,  a  debtor  to  the  sd  bank,  for  the  purpose  of  recovering  from  proceed  in 


him  the  amount  now  duo  from  him  to  the  bank  ;  costs  of  applicants  of  bankruptcy, 
and  incident  to  applicon  to  be  costs  in  winding-up.      West  of  Enyland 
Bank,  Malins,  V.-C,  29th  May,  1880.     B.  1071. 

A  liquidator  may,  in  the  name  and  on  behalf  of  the  company,  serve  a  bankruptcy 
notice  on  a  judgment  debtor  of  the  company  {Re  Winterboiham,  18  Q.  B.  D.  446) ; 
but  no  notice  can  be  served  in  respect  of  a  balance  order  {Ex  jyarte  Mackay,  58  L.  T. 
237  ;  Ex  parte  Whinney,  13  Q.  B.  D.  476)  ;  for  a  balance  order  is  not  a  final  judg- 
ment. On  the  other  hand,  a  balance  order  does  not  preclude  an  action.  Westmore- 
land Co.  V.  Fielden,  (1891)  3  Ch.  15.  And  after  judgment  in  the  action  notice  can 
be  served. 


Upon  the  applicon  of  H.,  the  liqr  of  the  above-named  coy,  and  upon    Form  350. 
hearing  the  solors  for  the  applicant,  and  upon  reading  the  afft  of  the 


...  ,  Liberty  to 

sd  liqr  and  an  origmatmg  summons  taken  out  by  the  sd  liqr  on  the  refer  to 

18th  July,  1877,  in  the  Chancery  Division  of  this  Ct,  Order  that  the  arbitration. 

sd  liqr  be  at  liberty  to  refer  all  matters  in  diff'erence  between  the  sd 

coy  and  W.  in  reference  to  the  erection  of  certain  buildings  at , 

according  to  certain  specifications  and  terms  mentd  in  the  aff't  of  the  sd 

liqr  and  in  relation  thereto,    and  all   matters  and  questions  arising 

thereout,  in  such  manner  and  upon  such  terms  and  conditions  as  the 

sd  liqr  may  think  fit,  and  for  the  purposes  afsd  to  enter  into  and 

to  execute  any  agreement  or  agreements  as  he  may  be  advised,  but  so 

that  any  proceedings,  rules,  or  orders,  to  be  had,  taken,  or  made  in 

regard  to  such  reference  shall  be  had,  taken,  or  made  in  and  by  this 

Ct.     And  order  that  the  costs  of  the  sd  liqr,  of  and  incident  to  this 

applicon,  shall  be  pd  out  of  the  assets  of  the  sd  coy.     Drake's  Patent 

Concrete  Co.,  Malins,  V.-C,  28th  July,  1877.     A.  1474. 
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Form  351. 

Liberty  to  sue 
for  moneys 
paid  after 
commence- 
ment of 
■winding-up. 

Acts  done 
after  com- 
mencement of 
winding-up. 


As  to  dis- 
positions of 
property. 


As  to  altera- 
tion of  status. 


Upon  the  applicon  of  the  off  liqr,  &c.,  Order  that  the  off  liqr  be  at 
liberty  to  commence  proceedings  against  V.  and  B.  to  recover  the 
several  sums  of  lOOZ.,  pd  to  them  by  the  coy  since  the  commencement 
of  the  winding-up  proceedings,  but  the  applicant  is  not  to  proceed  to 
the  trial  of  the  sd  action  without  leave  first  obtained  in  this  matter  of 
the  judge.    Pandora  Theatre,  Pearson,  J.,  7th  December,  1883.   B.  1606. 

Sect.  153  of  1862. — Where  any  company  is  being  wound  up  by  the  Court  or  sub- 
ject to  the  supervision  of  the  Court,  all  dispositions  of  the  property,  effects  and 
things  in  action  of  the  company,  and  every  transfer  of  shares,  or  alteration  in  the 
status  of  the  members  of  the  company  made  between  the  commencement  of  the 
winding-up  and  the  order  for  winding-up,  shall,  unless  the  Court  otherwise  orders, 
be  void. 

This  section  invalidates  sales,  mortgages,  payments,  and  other  dispositions  of  a 
company's  property  made  in  the  interval  above  specified.  The  Court  has  power  to 
confirm  such  transactions,  but  it  rarely  does,  except  as  regards  transactions  in  the 
ordinary  coui'se  of  the  company's  business,  e.g.,  a  purchase  and  sale  of  goods  of  the 
company.  Wiltshire  Iron  Co.,  3  Ch.  443.  And  see  Gihbs  and  Wesfs  case,  10  Eq. 
312,  where  mortgage  confirmed.  But  payment,  in  the  interval,  of  a  debt  existing 
at  the  commencement  of  the  winding-up,  will  not  be  confirmed,  at  any  rate,  when 
the  company  is  insolvent.  Zii-erpool  Civil  Service,  9  Ch.  511  ;  United  Forts  Co.,  46 
L.  T.  458  ;  Civil  Service  Co.,  58  L.  T.  220.  The  section  does  not  invalidate  payments 
to  the  company.  Mersey  Steel  Co.  v.  Kaylor,  9  App.  Cas.  434.  And  where  bills  had 
been  accepted  for  cash  paid  to  a  company's  agents  in  a  distant  island  without 
notice  of  the  petition,  it  was  held  that  the  payment  was  valid  and  that  the  bill 
holder  must  prove.     Oriental  Bank,  Chitty,  J.,  29th  Oct.  1884. 

Except  in  such  a  case  as  the  above,  the  advertisement  in  the  Gazette  is  notice  to 
all  the  world.     Emmerson'' s  case,  1  Ch.  433. 

The  Court  will  not  confirm  a  transfer  made  during  the  interval,  but  not  completed 
by  registration  before  the  order.  Emmerson' s  case,  ubi  supra.  And  see  Barge's  case, 
5  Eq.  420,  as  to  payment  of  calls  in  the  interval. 

The  Court  does  not  encourage  trafficking  in  shares  after  a  winding-up  order  has 
been  made  {Cordova  Co.,  (1891)  2  Ch.  580),  and  is  not  disposed  to  order  registration  of 
a  transfer  after  a  winding-up  order.  Me  Onward  Building  Soc,  (1891)  2  Q.  B.  463. 
See  also  Eudge  v.  Bou-man,  L.  R.  3  Q.  B.  689;  Taylor,  Fhillips  and  Richards'  case, 
(1896)  2  Ch.  851,  reversed  on  appeal,  (1897)  1  Ch.  298. 


Liberty  to 
promote  bill 
in  Parliament 


Form  351a.  Upon,  &c.  (summons).  It  is  ordered  that  the  ajDplicant  (the  liqr)  be 
at  liberty  to  promote  a  bill  in  Parliament  for  the  purpose  of  obtaining 
an  Act  authorizing  him  to  carry  into  effect  the  scheme  for  winding-up 
the  affairs  of  the  sd  society  set  forth  in  the  schedule  to  the  sd  order 
dated,  &c.  And  it  is  hereby  referred  to  the  Registrar  Cos  Winding-up 
to  settle  and  approve  the  amount  to  be  expended  by  the  applicant  in 
promoting  tlie  sd  bill.  North  London  Commercial,  &,-c.  BuUdiny  Soc. 
(0028  of  1895),  Vaughan  Williams,  J.,  28th  Oct.,  1896. 


Form  352.  Upon  the  applicon  of  the  liqrs  of  the  above-named  coy,  upon  hearing 
Liberty  \»  the  solor  for  the  applicants,  and  upon  reading  the  order,  &c.,  Order 
oppo.sf  \)\\u  m  ^YiQ,i  the  applicants  bo  at  liberty  to  continue  thoir  opposition  to  the 
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following'  bill  in  Parliament,  namely,  (1)  a  bill,  &c.,  &c.,  and  that  the 
sd  liqrs  be  at  liberty  to  advance  and  lend  to  the  Eiver  Dee  Coy  further 
moneys  to  enable  them  to  continue  their  opposition  to  the  sd  bill. 
Credit  Co.,  Kay,  X,  20th  May,  1884.     A.  727. 

Upon  the  applicon  of  AV.,  the  off  liqr,  &c.,  and  upon  reading,  &c.,    Form  353. 
and  an  order  made  in  the  action  of  the  Lisbon,  ^'c.  Co.  v.  (irant,  1877,  Leave  to  give 
L.  145,  upon  the  applicon  of  C,  one  of  the  defts  in  such  action,  Order  security  for 
that  the  applicant  be  at  liberty,  out  of  the  assdts  of  the  sd  coy,  to  pay 

the  sum  of  100?.  into  Ct  to  the  credit  of  the  sd  action,  v. ,  to 

an  account  intituled  "  Security  for  costs  of  the  deft  C,"  pursuant  to 
the  sd  order  in  the  sd  action,  and  dated  1st  Feb.,  1878.  Lisbon  Steam 
Tramtvays  Co.,  Malins,  V.-C,  28th  February,  1878.  B.  448.  See 
Form  56a. 

Sect.  69  of  1862. — Where  a  limited  comxjany  is  plaintiff  or  pursuer  in  any  action,    Security  for 
suit,  or  other  legal  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  ^^^  ^    ^  com- 
it  appeal's  by  any  credible  testimony  that  there  is  reason  to  believe  that  if  the 
defendant  be  successful  in  his  defence  the  assets  of  the  company  -n-ill  be  insufficient 
to  pay  liis  costs,  reqiiii'e  sufficient  security  to  be  given  for  such  costs,  and  may  stay 
all  proceedings  until  such  security  is  given. 

The  fact  that  the  company  is  in  liquidation  is  sufficient.  Korthampion  Coal  Co. 
V.  Midland  Waggon  Co.,  7  C.  Div.  500 ;  Accidental,  ^c.  Co.  v.  Mcrcati,  3  Eq.  200  ; 
Washoe  Mining  Co.  v.  Fermiogs,  2  Eq.  371  ;  Western  of  Canada  Co.  v.  Walker,  10 
Ch.  628. 

In  such  a  case  security  must  be  given  even  when  the  company's  pi'oceedings  are 
in  substance  a  pure  cross  action.  Citg  of  Moscow  Co.  v.  International  Co.,  7  Ch.  225; 
Fare  Spirit  Co.  v.  Fowler,  25  Q.  B.  D.  235.  And  security  by  a  company  in  liquida- 
tion, counterclaiming  in  a  debenture  action,  has  been  ordered,  although  the  official 
receiver  was  liquidator.     Strong  v.  Carlgle  Press,  W.  N.  (1893)  51. 

In  any  cause  or  matter  in  which  security  for  costs  is  required,  the  security  shall 
be  of  such  amount,  and  be  given  at  such  times,  and  in  such  manner  and  foi-m,  as  the 
Court  or  a  judge  shall  direct.     R.  S.  C,  0.  LXY.  r.  6. 

As  to  directing  security  for  proceedings  up  to  a  certain  stage  only,  see  Western  of 
Canada  Co.  v.  Jf'alker,  10  Ch.  628.  As  to  time  for  applying,  see  Imperial  Fank  of 
China  V.  Fank  of  Hindustan,  1  Ch.  437  ;   Igdncg  Co.  v.  Fird,  23  C.  D.  358. 

An  imlimited  company,  though  insolvent  and  being  wound  up,  is  not  within  this  I^nlimited 
section.     See   United  Forts  Co.  v.  Sill,  L.  R.  5  Q.  B.  395  ;  FJiodes  v.  Faicson,  16  company. 
Q.  B.  D.  548  ;   Coivell\.  Taylor,  31  C.  D.  34;  and  conf  Seventh  East  Central  Fuilding 
Society,  51  L.  T.  109. 

A  successful  litigant  whose  costs  had  been  ordered  to  be  paid  out  of  the  assets  of 
the  company,  or  by  the  liquidator,  was,  under  the  old  practice,  entitled  to  immediate 
payment  of  those  costs  in  priority  to  the  general  costs  of  liquidation  (including 
realization).  Home  Investment  Society,  14  C.  D.  167;  Fominion  of  Canada  Flmnhago 
Co.,  Tl  C.  Div.  33 ;  and  see  R.  31  of  1890,  and  supra,  p.  215 ;  london  Metallurgical 
Co.,  (1895)  1  Ch.  758  ;  and  Hounsloiv Frewery  (7o.,  TV.  N.  (1896)  45  (as  to  costs  against 
official  receiver  personally). 

As  to  security  for  costs  where  the  liquidator  is  suing,  see  Form  636,  and  W.  Fouell  Security  by 
and  Sons,  (1896)  1  Ch.  681,  and  Form  636a.  liquidator. 
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CHAPTER  XXXIII. 


RESTRAINING  PROCEEDINGS. 


Before  •wind- 
ing-up order. 


After  such 
order. 


Executions, 
&c.,  void. 


Stay  in  lieu  of 
injunction. 


Sect.  85  of  1862. — The  Court  may  at  any  time  after  the  presentation  of  a  petition 
for  winding-up  a  company  under  this  Act,  and  before  making  an  order  for  winding- 
up  the  company  upon  the  application  of  the  company,  or  of  any  creditor  or  con- 
tributory of  the  company,  restrain  further  proceedings  in  any  action,  suit,  or 
proceeding  against  the  company  upon  such  terms  as  the  Court  thinks  fit. 

Sect.  87  of  1862. — When  an  order  has  been  made  for  winding-up  a  company 
under  this  Act,  no  suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  com- 
menced against  the  company,  except  with  the  leave  of  the  Court,  and  subject  to 
such  terms  as  the  Covu-t  may  impose. 

Sect.  163  of  1862. — When  any  company  is  being  woimd  up  by  the  Court,  or 
subject  to  the  supervision  of  the  Court,  any  attachment,  sequestration,  distress,  or 
execution  put  in  force  against  the  estate  or  effects  of  the  company  after  the  com- 
mencement of  the  winding-up,  shall  be  void  to  all  intents.  [See  also  Judicature 
Act,  1873,  s.  25  (8),  emxDOwering  the  Court  to  grant  an  injunction  where  just  or 
convenient.] 

Judicature  Act,  1875,  s.  24  (5). — No  cause  or  proceeding  at  any  time  pending  in 
the  High  Court  of  Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained  by 
prohibition  or  injunction,  but  every  matter  of  equity  on  which  an  injunction  against 
the  prosecution  of  any  such  cause  or  proceeding  might  have  been  obtained  if  this 
Act  had  not  passed,  either  unconditionally  or  on  any  terms  or  conditions,  may  be 
relied  on  by  way  of  defence  thereto  :  Provided  always,  that  nothing  in  this  Act 
contained  shall  disable  either  of  the  said  Courts  from  directing  a  stay  of  proceedings 
in  any  caiise  or  matter  pending  before  it  if  it  shall  tliink  fit ;  and  any  person, 
whether  a  party  or  not  to  any  such  cause  or  matter,  who  would  have  been  entitled, 
if  this  Act  had  not  passed,  to  apply  to  any  Court  to  restrain  the  prosecution  thereof, 
or  who  may  be  entitled  to  enforce,  by  attachment,  or  otherwise,  any  judgment, 
decree,  rule,  or  order,  contrary  to  which  all  or  any  part  of  the  proceedings  in  sixch 
cause  or  matter  may  have  been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts 
respectively  by  motion  in  a  summary  way  for  a  stay  of  proceedings  in  such  cause  or 
matter,  either  generally  or  so  far  as  may  be  necessary  for  the  purpose  of  justice; 
and  the  Court  shall  thereupon  make  such  order  as  shall  bo  just. 

As  to  restraining  actions  against  contributories  in  companies  xmder  Part  VII.  of 
the  Act  of  1862,  sec  sect.  197  of  that  Act  in  Appx.  That  section  in  effect  makes 
{inter  alia)  sect.  85,  above,  applicable.  Iludow  v.  Great  Britain,  ^-c.  Society,  17  C.  D. 
611. 


Before  the  Winding-up  Order. 

Before  the  Judicature  Act  it  was  the  practice,  where  a  winding-up  petition  had 
been  preseuted,  to  apply  to  the  judge  to  whom  it  was  assigned  to  restrain  (under 
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sect.  85  of  1862  above)  any  actions  or  proceedings  against  the  company -wheresoever 
pending. 

The  application  was  made  by  motion  ex  parte  on  behalf  of  the  company,  or  of  a 
creditor  or  contributory,  and  it  was  well  settled  that  upon  such  an  application  an 
injunction  would  be  granted  until  the  hearing  of  the  petition.  London  and  Suhurhan 
Bank,  19  W.  R.  9o0. 

But  since  the  Judicature  Act  this  practice  has  been  modified  in  accordance  with  How  applica 
sect.  24,  above.     Artistic  Colour  Co.,   14  C.  D.  502;    General  Service  Co.,  (1891)  1   tions  now 
Ch.  496.     Where,  therefore,  it  is  desired  to  stop  any  action,  execution,  sale  under  ™^  ^' 
an  execution,  or  other  proceeding  pending  in  the  High  Court,  the  proper  course  is  to 
aj)ply  by  motion  ex  parte  to  the  Division  in  which  the  action  or  proceeding  is  pending, 
and  the  Court,  following  the  practice  settled  in  London  and  Suburhan  Bank,  ubi  supra, 
will,  upon  the  usual  undertaking  as  to  damages  being  given,  stay  further  proceedings 
until  the  hearing  of  the  petition  or  fiu'ther  order.     Masbach  v.  Anderson,  26  W.  R. 
100  ;  W.  N.   (1877)  252  ;  Rose  ^-  Co.  v.  Gardden  Lodge  Coal  Co.,   3  Q.  B.  D.  235  ; 
Lindley,  673.     The  application  in  the  Queen's  Bench  Division  is  usually  made  to 
the  judge  at  chambers.     Where  there  are  several  actions  pending  in  the  Queen's 
Bench  Division,  a  single  order  to  stay  all  can  be  obtained.     Where  execution  has 
been  issued  on  a  judgment  signed  in  a  district  registry,  the  application  to  stay  must 
be  made  to  a  judge  at  chambers. 

In  aU  other  cases,  e.g.,  in  cases  of  actions  in  foreign  Coui-ts,  or  in  the  inferior  Foreign  and 
Courts,  or  of  distress  or  sales,  application  should  (under  sect.  85,  above)  be  made  by  inferior 
motion  ex  parte  to  the  judge  to  whom  the  petition  is  assigned,  for  an  injunction  to 
restrain  the  proceeding  imtil  the  hearing  of  the  petition.     See  Forms  384  et  seq., 
infra. 

The  application  to  stay  or  restrain  (as  the  case  may  be)  should  be  supported  by  an  Affidavit, 
affidavit  as  to  the  facts,  and  if  the  application  is  made  in.  the  name  of  the  company 
some  responsible  person  must  give  the  usual  imdertaMng  as  to  damages.    Westminster 
Association  v.  Uptvard,  24  S.  J.  690. 

After  the  Winding -iq)  Order. 

Sect.  85  only  applies  prior  to  the  winding-vip  order,  but  after  the  order  has  been  Injunction, 
made  actions  and  proceedings  (other  than  actions  and  proceedings  in  the  High  stay,  or 
Court)  commenced  or  taken  in  violation  of  sect.  87  of  the  Act  of  1862  [see  above], 
will  be  restrained  upon  the  application  of  the  liquidator  or  some  other  person 
interested.  And  as  to  actions  and  proceedings  in  the  High  Court,  application  can 
be  made  therein  to  stay  proceedings,  or  an  order  for  transfer  can  be  obtained  under 
R.  14  of  April,  1892,  or,  as  regards  mortgagees'  and  debenture  holders'  actions,  to 
the  Lord  Chancellor  (see  Chap.  XLII.),  and  application  may  then  be  made  to  stay 
proceedings  or  otherwise  as  may  be  thought  fit.  As  to  when  leave  to  proceed  will 
be  given  under  sect.  87,  see  Chap.  XXXIV. 

After  a  winding-up  order  has  been  made,  the  liquidator  or  provisional  liquidator 
should  take  steps  to  stop  all  unnecessary  proceedings,  and  to  protect  the  property 
of  the  company.  In  some  cases  it  may  be  wise  to  obtain  a  transfer  of  the  proceedings 
to  the  Winding-up  Court.  See  Chap.  XLII.  The  liquidator  should  in  each  case 
consider  whether  the  subject-matter  of  the  action  is  one  which  can  be  dealt  with 
in  the  winding-up,  or  whether  the  Coui-t  would  give  leave  to  proceed  (see 
Chap.  XXXIV.),  or  whether  it  would  be  better  to  let  the  action  proceed,  in  which 
case  he  will  take  steps  to  obtain  leave  to  defend.     See  Chap.  XXXII. 

As  to  the  cases  in  which  the  Coiu-t  gives  liberty  to  x^roceed,  see  Chap.  XXXIV. 
And  as  to  transfer,  see  Chap.  XLII. 

There  are,  of  course,  nximbers  of  cases  in  which  there  is  no  necessity  for  an 
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Garnishee 
order. 


action,  as  the  claim  can  be  readily  disposed  of  in  the  winding-up  at  a  very  small 
expense. 
Executions.  As  to  executions  and  sequestrations,  whether  these  can  be  restrained  depends  on 

the  position  in  which  matters  stood  at  the  commencement  of  the  winding-up. 
If  the  sheriff  was  then  in  possession,  the  execution  has  been  "put  in  force  "  before, 
not  after,  the  commencement  of  the  winding-up,  and  accordingly  the  Court  will 
not  interfere.  Great  Ship  Co.,  4  D.  J.  &  S.  63  ;  London  and  Devon  Biscuit  Co.,  12 
Eq.  190.  Because,  unless  there  is  reason  to  doubt  the  bona  fides  of  the  execution 
creditor  [Perkins'  Bread  Co.,  7  C  D.  371),  the  execution  creditor  has  become  a 
Sale.  secured  creditor  {Printing,  S;c.   Co.,  8  C.  D.  535);   but  a  sale  is  a  "proceeding" 

within  sect.  87,  and  the  Court  has  jurisdiction  to  restrain  the  sale.     iS'.  C,  and  In  re 
Taijlor,  8  C.  D.  183  ;  HiUe  India  Rubber  Co.  (2),  W.  N.  (1897)  20. 

Nevertheless  it  requires  a  very  strong  case  to  induce  the  Court  to  prevent  a  gale 
in  such  cases.  Be  Hull  Pottery  Co.,  1  Eq.  649;  Plas-yn-Mhowys  Coal  Co.,  4  Eq. 
689.       * 

So,  too,  a  garnishee  order  served  before  the  presentation  of  the  petition  is 
thereby  "put  in  force,"  and  the  Court  will  not  interfere.  Stanhope  Silkstone  Co., 
11  C.  D.  160  ;  Printing,  %e.  Co.,  8  C.  D.  535. 

Where,  however,  the  sheriff  is  not  in  possession  at  the  time  when  the  petition  is 
presented,  the  Court  will,  as  a  general  rule,  interfere  and  stop  the  execution 
{London  and  Devon  Biscuit  Co.,  12  Eq.  190;  Dawson'' s  Estates  Co.,  19  Eq.  202;  Be 
Iron  Co.,  20  C.  D.  442  ;  Thurso  Gas  Co.,  42  C.  D.  488) ;  and  liquidator  shotild  not 
proceed  by  interpleader.      Wcsflury  v.  Tuigg  ^'  Co.,  (1892)  1  Q,.  B.  17. 

A  creditor  will  not  be  allowed,  after  the  commencement  of  a  winding-up,  to 
attach  property  of  the  company  abroad  {Oriental  Inland  Co.,  9  Ch.  557) ;  nor  will 
shareholders  be  allowed  to  proceed  abroad.  Scottish  Pacific,  W.  N".  (1886)  63.  But 
as  to  judgment  in  rem,  see  Minna  Craig  Co.,  (1897)  1  Q.  B.  55.  On  the  other  hand, 
a  secured  creditor  will  not  be  restrained  from  enforcing  his  security  {Lloyd  v.  David 
Lloyd  %  Co.,  6  C.  Div.  339;  Be  Wanzer,  (1891)  1  Ch.  305;  West  Cumberland  Co., 
(1893)  1  Ch.  713)  ;  but  he  may  have  to  jDay  costs  if  he  proceeds  without  leave. 
S.  C. 

A  person  who  is  improperly  restrained  should  apply  to  discharge  the  injunc- 
tion, or  he  may  lose  his  security.      Thomas  v.  Patent  Lionite,   17  C.  Div.   257; 
In  re  Wood,  23  C.  Div.  644  ;  but  consider  B-v  parte  Rocke,  6  Ch.  795. 
Foreign  liti-  The  Court  may  restrain  a  British  subject  who  is  within  the  juidsdiction  from 

gation.  suing  a  company  in  a  foreign  Court.     Korth  Carolina  Co.,  W.  N.  (1889)  52  ;   Central 

Sugar  Factories  of  Brazil,  (1894)  1  Ch.  369. 

For  inquiry  as  to  damages  pursuant  to  undertaking,  see  Form  387. 


Property 
abroad. 


Secured 
creditor. 


Form  354. 

Affidavit  of 
pf'titioiiing 
cnditftr  in 
Hiipport  of 
application  to 
stay. 


{Title  of  Action.) 
1.  Tlio  above  action  was  commenced  by  writ  issued  the 


day  of 


— ,  and  a  copy  of  the  sd  writ  is  now  exhibited  to  me  marked  — 
2.  I  am  a  creditor  of  tlio  defendant  coy  for  /.,  and  the 


coy 


having  neglected,  notwitlistanding  repeated  demands,  to  pay  the  sd 

sum,  I,   on  the  of  presented  a  peton   to  Her   Majesty's 

High  Ct  of  Justice  praying  for  a  compulsory  winding-up  of  the  sd 

coy,  and  the day  of  lias  been  duly  fixed  for  the  hearing  of 

the  sd  poton. 

.'?.  I  believe,  from  inquiries  I  have  made,  that  the  sd  coy  is  largely 
iijdobtcd,  and  is  insolvent. 
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4.  In  the  circumstances,  I  submit  that,  in  accordance  with  the  usual 
practice  in  such  cases,  further  proceedings  in  the  said  action  ought 
to  be  stayed  until  the  hearing  of  the  sd  peton  or  the  further  order 
of  the  Ct. 

{Title  of  Action.)  Form  355. 


1 .  The  above  action  is  an  action  for  damages  for  breach  of  contract.  Another  by 

2.  On  the  of a  peton  was  presented  to  this  Honourable  fi'''y7ditOT^ 

Ct  by  A.  B.,  a  creditor  of  the  sd  coy,  prajdng  for  a  compulsory  wind- 
ing-up order,  on  the  ground  that  the  coy  is  insolvent  and  unable  to 

pay  its  debts,  and  the of has  been  duly  fixed  for  the  hearing 

of  the  sd  peton. 

3.  By  order  of  the  Honourable  Mr.  Justice  ,  made  on  the — 

of  ,  in  the  matter  of  the  ed  winding-up,  I  was  appointed  prov 

liqr  of  the  sd  coy  [and  I  have  given  security  as  required  by  the  sd 
order].     The  sd  order  is  now  exhibited  to  me  marked . 

4.  From  the  investigation  of  the  aifairs  of  the  sd  coy  which  I  have 
made  I  believe  that  the  sd  coy  is  insolvent. 

5.  I  submit,  &c. 


Take  notice,  &.c.  \_see  Form  9],  on  the  part  of  A.  B.,  the  petr  named  Form  356. 

in  the  peton  for  the  winding-up  of  the  above-named  coy  presented  in  ^jTTT";^     ~ 

this  matter  on  the  day  of  ■,  that  C.  D.,  of  ,  may  be  motion  by 

restrained  until  the  hearina;'  of  the  sd  peton,  or  until  f  ui'ther  order,  from  Petitioner  to 
^                    ^         '               _       _                     '  restrain  pro- 
further  proceeding  with  the  action  brought  by  him  in  the  County  Ct  ceedings. 

of holden  at against  the  sd  coy. 


Take  notice,  &c.  [see  Form  9],  on  the  part  of  ,  the  liqr  of  the    Form  357. 

above-named  coy,   that    ,  of  ,   and  ,  of  ,  may  be  ZTT-      Z 

restrained  from  further  proceeding  with  an  action  brought  by  them  motion  by 
against  the  above-named  coy  in   [^state    Ci^,  and  that  they  may  be  liquidator  to 
ordered  to  pay  the  costs  of  this  applicon.  ceedings. 

There  must  be  an  affidavit  of  the  plaintiffs. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  above-    Form  358. 
named  coy,  the  petrs,  &c.,  and  for  S.,  prov  off  liqr,  &c.,  and  the  sd  S. 


by  his  counsel  undertaking  to  abide  by  any  order  this  Ct  may  make  as  straining 
to  damages,  in  case  the  Ct  shall  hereafter  be  of  opinion  that  the  N.  County  Court 
Coy  has  sustained  any  by  reason  of  this  order  which  the  sd  petrs 
ought  to  pay,  Order  that  the  N.  Coy  be  restrained  until  the  hearing 
of  the  sd  peton,  or  the  further  order  of    this  Ct,  from   taking  any 
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further  proceedings  in  the  action  by  them  against  the  sd  petrs  in  the 
County  Ct  of  Lancashire,  holden  at  Oldham,  in  the  county  of  L. 
Derhy shire  Wago7i  Co.,  M.  E.,  12  July,  1879. 


Form  359. 

Another. 


Uj)on  motion  this  day  for  L.,  the  petr,  &c.  [iisual  imdertakmy  ly 
jyetr'],  this  Ct  doth  order  that  A.,  B.,  and  C.  resply,  and  their  respective 
agents,  be  restrained,  until  after  the  hearing  of  the  sd  peton  or  further 
order,  from  taking  any  further  proceedings  in  the  actions  brought  by 
them  against  the  above  coy  mentd  in  the  schedule  hereto.     And  order 

that and resply,  and  their  respective  agents,  be  restrained 

until  after  the  hearing  of  the  sd  peton  from  selling  under  the  execution 
issued  by  them  against  the  sd  coy,  and  mentd  in  sd  schedule.  Banbury 
Colour  Co.,  Chitty,  J.,  9th  May,  1884.  A.  612.  Schedule,  with  four 
columns,  headed  resply:  (1)  Name  and  address  of  plff  or  person 
sought  to  be  restrained ;  (2)  Ct  in  which  proceedings  taken ; 
(3)  Nature  of  proceedings  ;  (4)  Amount. 

The  proceedings  in  the  above  case  were  all  in  County  Courts.  For  order  restrain- 
ing actions  in  Mayor's  Court,  see  Re  Kitighls  ^-  Co.,  Bacon,  V.-C,  16th  January, 
1884. 


Form  380. 

Order  re- 
straining 
police  court 
proceedings. 


Upon  motion  for  the  association,  (S:c.  [tisual  undertaliimj  as  to 
damages'].  Order  that  B.  be  restrained  from  taking  any  further 
proceedings  upon  the  summons  issued  by  him  in  the  Bow  Street 
Police  Ct  against  the  sd  association.  Briton  Medical  Association, 
Kay,  J.,  18th  Feb.  1886,  A.  181  ;   32  Ch.  Div.  503. 

The  summons  above  mentioned  was  for  penalties.  See  also  Briton  Life  Co., 
"W.  N.  (1888)  121. 

For  oi'der  restraining  proceedings  under  summons  for  rates,  see  Flitit  Coal  Co., 
56  L.  T.  16.     And  see  Act  of  1888,  infra. 


Form  361  Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  A.,  the 

petr  named  in  the  peton  preferred  unto  this  Ct  on  the  5th  March,  1891, 

■i-'ainst'""        ^^^^  upon  reading   the   afft  of,  &c.,  and  the  sd  A.,   by  his  counsel, 
County  Court    undertaking,  &c.  [as  to  damages'].  This  Ct  doth  order  that  the  high 

execution.        i^aiWi'i  of  the  County  Ct  of ,  holden  at ,  and  H.,  be  restrained 

from  selling  and  taking  any  further  proceedings  on  the  execution  levied 
upon  the  goods  of  the  B.  Coy,  Limtd,  at  the  instance  of  the  sd  11.,  until 
the  hearing  of  the  sd  peton.  British  and  Foreign  Refrigerating  Co. 
(1891,  B.  0100),  North,  J.,  12th  March,  1891.     A.  276. 


Form  362.        Upon  motion,  &c.,  for  the  liqr  of  coy,  &c.,   Order  that  the  high 
bailiff  of  the  County  Ct  of  Yorkshire,  holden  at  K.,  do  forthwith  with- 


An  other. 
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draw  from  the  premises  of  tlio  coy  entered  upon  by  him  pursuant  to  a 
warrant  of  execution  directed  to  him,  and  issuing  out  of  tho  Shoreditch 
County  Ct  of  Middlesex,  hold  en  at,  &c.,  under  a  judgment  obtained  by 

B.,  of ,  in  an  action  commenced  by  him  against  the  sd  coy,  as  in 

the  sd  afft  of  C.  mentd.  And  order  that  the  sd  high  bailiff  do  deliver 
up  the  possession  of  the  sd  promises  to  the  sd  liqr.  And  order  that 
the  sd  action  be  transferred  from  the  sd  Shoreditch  County  Ct,  &c.,  to 
the  sd  Vice-Chancellor.  Hull  Central  Draj^ertj  Co.,  Hall,  V.-C,  5th 
April,  1879.     A.  866. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  petrs,    Form  363. 

Warren's,  &c.,  Coy,  Lmtd,  whose  registered  office  is  situate  at ,  Order  re- 

andof  M.  and  C,  the  liqrs  thof,  the  petrs  named  in  the  peton  preferred  straining 
by  the  sd  petrs  unto  Her  Majesty's  High  Ct  of  Justice,  on  the  11th  ^c^fons 
March,  1886,  for  an  order  continuing  the   winding-vip  of  the  sd  coy  against 
under  the  supervision  of  the  Ct,  and  upon  reading  an  afft  of  E.,  <^°™P^^J- 
filed,  &c. : 

This  Ct  doth  order  that  F.  and  Sons,  and  the  several  other  persons 
whose  names  are  set  forth  in  the  first  column  of  the  schedule  hereto  as 
plaintiffs  in  the  actions  against  the  sd  Warren's,  &c..  Coy,  Limtd, 
specified  in  the  third  column  of  the  sd  schedule,  and  the  solors  of  such 
persons  resply,  be  restrained  until  after  the  hearing  of  the  sd  peton,  or 
further  order,  from  further  proceeding  in  the  sd  actions  commenced 
by  them  against  the  sd  coy,  as  in  the  sd  schedule  mentd,  and  in  cases 
where  judgment  has  been  obtained,  from  issuing  or  levying  execution 
upon  the  goods  and  effects  of  the  sd  coy  in  respect  of  any  such  judg- 
ments, and  also  from  commencing  any  other  actions  against  the  sd  coy 
for  the  same  matters.  Wan-ell's,  Sfc.  Co.,  Bacon,  V.-C,  13th  March, 
1886. 


Upon  hearing  counsel  for  the  D.,  &c.  Coy,  Limtd,  and  for  S.,  the    Form  364. 
prov  liqr,   and  upon  reading  the  affts  of  G.,  and  the  sd  liqr  by  his  ordeTof 
counsel  undertaking  to   abide  by  any  order  this  Ct  may  make  as  to  Queen's 
damages,  in  case  the  Ct  or  a  judge  should  hereafter  be  of  opinion  that    -^"^^l,,  j^^^ 
the  plaintiff  in  this  action  shall  have  sustained  any  by  reason  of  this  proceedings. 
order  which  the  sd  S.  ought  to  pay.  Order  that  all  further  proceedings 
in  this  action  be  stayed  until  the  hearing  of  the  sd  peton.     Osborn 
V.  Derhjshire,  ^c.  Co.,  Q.  B.  Div.,  Field,  J.,  4th  July,  1879. 


Upon  the  applicon  of  the  sheriff  of  Yorkshire,  and  upon  hearing  the    Form  365. 
solors  for  the  applicant  and  for  A.  (off  liqr)  and  others,  &c. :  Order,  on 

It  is  ordered  that  the  sd  sheriff  do  forthwith  withdraw  from  posses-  interpleader 
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application, 
for  sheriff  to 
■vvithdra'w. 


Form  366. 

Order  on 

sheriff  to 

■withdraw,  but 

execution 

creditor's 

priority 

preserved. 


Form  366a. 

Another. 


sion  of  the  goods  seized  by  him  under  the  writ  of  ji.  fa.  issued  in  the 
above-named  matter  and  claimed  by  W.  and  P. 

And  it  is  ordered  that  A.,  the  o£P  liqr  of  the  above-named  coy,  do  pay 
to  the  sheriff  of  Yorkshire  the  sum  of  1 9Z.  8s.  8rf.  for  his  ascertained 
costs  of  this  applicon,  including  therein  his  possession  money,  and  also 
do  pay  to  W.  and  P.  the  sum  of  16/.  5s.  8(7.  for  their  ascertained  costs 
of  this  applicon,  and  that  the  said  off  liqr  be  allowed  the  payments  so 
to  be  made  and  his  costs  of  this  applicon  out  of  the  assets  of  the  sd 
society. 

And  it  is  ordered  that  no  action  is  to  be  brought  against  the  sd 
sheriff  for  the  seizure  of  the  sd  goods.  Belle-  Vue  Freehold  Land 
Society,  Chitty,  J.,  15th  April,  1885. 

Upon  the  applicon  of  A.,  the  prov  off  liqr  of  the  above-named  coy, 
by  summons,  kc,  Order  that  the  sheriff  of  Durham  do  give  up  to  the 
prov  off  liqr  of  the  sd  coy  all  ppty  in  his  possession,  under  or  by  virtue 
of  any  execution  on  a  judgment  against  the  sd  coy  at  the  suit  of  J.  N, 
and  0.  N.,  trading  as,  &c.,  and  that  the  sd  ppty  be  sold  in  the 
winding-up  of  the  sd  coy,  and  that  a  separate  account  be  kept  and 
taken  of  the  proceeds  of  the  ppty  seized  by  the  sd  sheriff  under  the 
sd  writ ;  and  order  that  the  sd  execution  creditors  do  have  the  same 
priority,  against  the  proceeds  of  the  ppty  seized  by  the  sd  sheriff  and 
sold,  as  they  would  have  had  if  it  had  been  sold  by  the  sd  sheriff  with- 
out prejudice  to  their  right  as  creditors  in  the  winding-up,  and  that  they 
be  at  liberty  to  apply  in  Chambers  in  the  sd  winding-up  if  the  sale  be 
unreasonably  delayed,  and  that  the.  costs  of  all  parties  of  this  applicon 
and  the  charges  of  the  sd  sheriff  properly  payable,  including  his 
poundage,  and  including  in  the  costs  of  the  sd  J.  N.  and  C.  N.  the 
costs  of  and  incidental  to  the  staying  of  the  sale  under  their  writ  of 
execution,  be  taxed  by  the  taxing-master  and  pd  out  of  the  assets  of 
the  sd  coy.  And  order  that  the  sd  prov  off  liqr  do  pay  the  amount  of 
the  costs  incurred  by  reason  of  such  distress,  and  be  allowed  the  same 
on  passing  his  account.  South  Durham  Brewery  Co.,  Kay,  J.,  9th 
April,  1885.     B.  448. 

An  order  as  above  is  sometimes  made  when  an  execution  is  valid  and  a  sale  by  the 
sheriff  would  damage  the  property.  See  Hill  Fropcrtij  Co.,  1  Eq.  C40  ;  Flas-Yn- 
Mhovys  Co.,  4  Eq.  089;   Granville  Hold,  Reg.,  1895. 

This  order  was  followed  by  Byrne,  J.,  and  the  effect  applied  to  other  execution 
creditors  who  had  lodged  their  writs  before  the  winding-up  commenced.  HiJle 
India  lluhher  Co.  {2),  W.  N.  (1897)  20. 

Upon  the  applicon  by  summons,  dated,  &c.,  of  S.,  the  off  recr  and 
prov  liqr  of  tho  above-named  coy,  and  upon  hearing  the  solors  for  the 
applicant,  and  for  A.,  the  execution  creditor,  and  upon  reading  the 
judgment  dated  the  15th  Aug.  1895,  in  [^describe  action']  tho  peton  of 
C.  jjref erred  unto  this  Ct  on  the  17th  Dec.  1895,  for  the  winding-up 


IlESTRAININr,  PROCEEDINGS.  '333 

of  the  above-named  coy,  and  tlie  order  dated  the  20th  Dec.  1895 
\_appointing  interim  prov  liqr~\.  And  both  parties  by  their  solors  con- 
senting to  this  order.  It  is  ordered  that  the  sheriff  of  G.  do  go  out  of 
possession  and  do  give  up  to  the  ofE  recr  and  prov  liqr  of  the  sd  coy 
all  ppty  in  his  possession  under  or  by  virtue  of  any  execution  on  a 
judgment  against  the  sd  coy  at  the  suit  of  the  sd  A.,  the  sd  A.  to  have 
the  same  charge  on  the  ppty  of  the  sd  coy  in  the  hands  of  the  sd 
sheriff  for  the  payment  of  his  judgment  debt  and  costs  as  if  such  ppty 
had  been  sold  by  the  sd  sheriff  under  the  writ  of  Ji.  fa.  before  the 
peton  for  the  winding-up  tlie  sd  coy  was  presented.  And  the  sd  A.  is 
to  be  at  liberty  to  apply,  in  case  his  sd  judgment  debt  and  costs  are 
not  pd  within  one  month  from  the  date  of  this  order,  for  directions  as 
to  the  realization  of  the  sd  ppty  now  in  possession  of  the  sd  sheriff. 
And  it  is  ordered  that  the  costs  of  the  applicant  and  of  the  sd  A.  of 
and  relating  to  this  order  and  the  charges  of  the  sd  sheriff  properly 
payable,  including  his  poundage,  be  taxed  and  pd  out  of  the  assets  of 
the  sd  coy.  Queoi's  Hotel,  Cardiff  (00293  of  1895),  Hood,  Eeg. 
24th  Dec.  1895. 

The  above  order  was  made  after  petition  presented  and  interim  provisional  liqui- 
dator appointed. 

Declare  that  the  Ct  is  of  opinion  that  Mr.  Taylor  is  entitled  to  the    Form  367. 
same  charge  on  the  assets  of  the  coy  in  the  hands  of  the  sheriff  as  if  Z,       7^ 
such  assets  had  been  sold  by  the  sheriff  under  the  writ  oifi.fa.  before  creditor  given 
the  peton  for  winding-up  the  coy  was  presented ;  and  order  that  the  ^^'^^  charge, 
sheriff  go  out  of  possession  and  deliver  the  assets  in  his  possession  to 
the  liqrs ;  and  order  the  liqrs  to  sell  forthwith  sufficient  assets  to  raise 
the  amount  due  to  Mr.  Taylor  in  respect  of  the  three  bills  for  5,000/., 
and  interest  at  4  p.c,  and  costs,  and  out  of  the  proceeds  of  such  sale 
pay  Mr.  Taylor  the  amoimt  of  his  judgment  debt  and  interest  at  4  p.c. 
thereon  from  the  signing  of  the  judgment,  and  costs,  and  the  costs  of 
both  motions,  and  pay  the  costs  of  the  sheriff.     Liberty  to  Mr.  Taylor 
to  apply  in  case  the  liqrs  do  not  sell  forthwith.      Taylor  v.  liaihcaij 
Steel  and  Plant  Co.,  Hall,  V.-C,  18th  Feb.  1878,  8  0.  D.  183. 

The  above  order  was  made  after  the  order  for  transfer  [Form  584,  i)>fra'\  had 
been  made.  The  creditor  was  thus  dealt  witli  because  he  had  been  unfairly  delayed 
by  the  company.  See  similar  orders,  HUl  lottery  Co.,  1  Eq.  649;  Plas-Yii-Mhowys 
Co.,  4  Eq.  689;  and  see  Re  Richards,  11  CD.  676.  But  the  authority  of  these 
cases  is  doubtful.  See  Vron  Colliertj  Co.,  20  C.  Div.  442;  51  L.  J.  Ch.  389;  30 
W.  E.  388. 

Upon  the  applicon  of  B.,  prov  off  liqr,  and  upon  hearing  the  solors    Form  368. 
for  the  applicant,  and  for  the  plaintiff  in  the  action,  &c.,  Order  that  rr 
the  sd  prov  off  liqr  be  at  liberty  to  pay  to  the  sd  L.,  plaintiff  in  the  sd  pay  ou't 
action  of ,  and  to  the  sd  &c.  [other  plaintiffs  in  other  actions'],  the  execution 

'  I.  J-  u/  jj  creditors. 
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Form  369. 

Order  re- 
straining* pro- 
ceedings 
against  ship. 


amount  of  ppal,  interest,  and  costs,  including  sherifi's  fees,  to  the  sd 
plaintiffs  resply  in  full,  and  the  costs  of  this  aj)plicon,  such  costs  to 
be  taxed  by  the  taxing  master,  in  case  the  parties  differ,  out  of  the 
assets  of  the  coy.  City  of  London  Co-operative,  Hall,  V.-C,  9th  March, 
1881.     A.  526. 

In  the  above  case  the  execution  had  been  duly  levied  before  the  commencement  of 
the  winding-up. 

Ux3on  motion,  &c..  Award  an  injunction  against  E.  &  E.,  trading  as 
Ellis  &  Co.,  of  Liverpool,  &c.,  to  restrain  them  and  each  and  every  of 
them,  their  attorneys  and  agents,  from  proceeding  further  in  certain 
causes  and  suits  instituted  by  them  resply  in  the  foreign  Cts  at  Havre 
against  the  steamship  or  vessel  A.,  her  tackle,  apparel,  and  furniture, 
the  ppty  of  the  sd  coy,  and  against  M.  to  restrain  him  from  prosecuting 
or  commencing  any  proceedings  against  the  sd  steamship  or  vessel  A., 
or  doing  any  act  to  cause  the  arrest  of  the  sd  vessel,  until  the  further 
order  of  this  Court ;  and  this  order  is  to  be  without  prejudice  to  such 
rights  (if  any)  as  the  sd  M.  has  against  the  sd  steamship  or  the 
proceeds  of  sale  thof.  Liverpool,  ^'c.  Co.,  M.  E.,  29th  July,  1875. 
B.  1275. 

The  arrest  of  a  vessel  is  a  proceeding  vidthin  sects.  85,  87,  and  a  sequestration 
■within  sect.  163  of  the  Companies  Act,  1862.  In  re  Australian  Direct  Co.,  20  Eq. 
325  ;  44  L.  J.  Ch.  676  ;  In  re  Rio  Grande,  ^c.  Co.,  6  C.  Div.  282  ;  46  L.  J.  Ch. 
277  ;  36  L,  T.  630  ;  25  W.  R.  328. 


Form  370.        Upon  the  applicon  of  T.,  and  it  appearing  that  the  sd  T.  is  entitled 

~,       ~.        to  a  lien  upon  the  steamship  Sestos  of  322/.  due  to  him  as  wages  and 

Order  giving  ^  <.     i  n  i  •      <« 

effect  to  ship-  subsistence  money  as  master  of  the  sd  steamship  from to , 

master's  lien,    "being  the  date  of  the  arrival  of  the  sd  ship  at  the  port  of  London,  in 

priority  to  all  other  claims  against  the  sd  ship,  Order  that  the  [off] 

liqr  do  pay  such  sum  of  322?.  to  the  sd  T.  out  of  the  assets  of  the  coy 

coming  to  his  hands,  together  with  the  sum  of  5/.  5s.  6^?.,  being  the 

amount  of  the  ascertained  costs  of  the  sd  T.  of  this  applicon.     Globe 

Steamship  Co.,  Chitty,  J.,  29th  July,  1884.     A.  1216. 


Form  371.        Upon  the  applicon  of  off  liqr,  &c..  Order  that  C.  be  restrained  from 

^~T^ further  proceeding  against  the  off  liqr  in  the  Commercial  Ct  of  the 

restraining       Island  of  Malta  with  reference  to  a  sum  of  1,000?.,  deposited,  &c. 

prom-'ding  in    Q^^^^  ^f   ^(\^  proceeding  in  Malta   and  of   applicon  to   be   reserved, 
loroiini  Court.  x  o  j.  a 

General  Works  Co.,  Bacon,  V.-C,  20th  Nov.  1879.     A.  2177. 

Injunction  to  restrain  Scotch  action.     Sec  Hermann  Loot/,  36  C.  D.  502  ;  Thurso 
Gas  Co.,  42  C.  D.  488. 
For  orders  restraining  hmdlord  and  others  from  distraining,  see  Forms  384  et  seq. 
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Sect.  87  of  1862. — When  an  order  has  been  made  for  winding-up  a  company  No  action 
under  this  Act,  no  suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  com-   "without  leave, 
menced  against  the  company  except  with  the  leave  of  the  Coiu't,  and  subject  to 
such  terms  as  the  Court  may  impose. 

Sect.  163  of  1862. — Where  any  company  is  being  wound  up  by  the  Court,  or  Executions, 
subject  to  the  supervision  of  the  Court,  any  attachment,  sequestration,  distress  or  *-°->  "^oid. 
execution  put  in  force  against  the  estate  or  effects  of  the  company  after  the  com- 
mencement of  the  winding-up  shall  be  void  to  all  intents. 

Sect.  163  must  be  read  with  and  is  to  a  certain  extent  controlled  by  sect.  87. 
Sigginshaw  Mills  and  Spinning  Co.,  (1896)  2  Ch.  544,  551. 

Leave  to  commence  or  proceed  must  be  obtained  from  "the  Coiu't,"  i.e.,  the  How  leave 
Court  in  which  the  winding-up  is  conducted.     Mlo  Grande  Co.,  5    C.  Div.  282.   obtained. 
The  leave  may  be  given  on  an  ex  parte  application.      Williams  v.  Bristol,  ^-c.  Co.,  39 
L.  J.  Ch.  504.     But,  as  a  rule,  leave  should  only  be  given  on  a  summons  or  motion 
served  on  the  liquidator.      Western  and  Brazilian  Telegraph  Co.  v.  Bibbij,  42  L.  T. 
821. 

In  determining  whether  to  give  leave  or  not,  the  Court  considers  the  question  of  Where  leave 
convenience  and  the  special  cii'cumstances  of  the  case.  St.  Cuthhert  Lead  Co.,  35  gi^en. 
Beav.  384.  Thus,  where  a  shareholder  has,  before  the  commencement  of  the 
winding-up,  brought  an  action  for  rescission  of  contract  on  the  ground  of  mis- 
representation, leave  to  proceed  is  generally  given,  especially  where  there  is  a 
serious  question  to  be  tried,  or  where  the  directors  are  also  sued  in  the  action  for 
damages,  or  where  there  are  several  such  actions.  Hall  v.  Old  Talargoch,  ^-c.  Co.,  3 
C.  D.  749. 

So,  also,  whenever  it  is  desired  to  commence  or  continue  proceedings  against  some  Debenture 
person   or  persons   outside  the  winding-iip  jurisdiction,   and  the  company  is   a  actions, 
necessary  party  thereto,  leave  will  be   given.     Bio  Grande  Co.,  5   C.  Div.   282; 
Marshall  v.  Glamorgan  Co.,  7  Eq.  129.     So  debenture  holders  and  secured  creditors 
are  generally  given  leave  to  proceed.     See  Eorm  377,  and  note  thereto. 

As  to  the  title  of  the  writ  of  summons  and  assigning  it  to  the  winding-up  judge, 
see  Practice  Master's  Directions  in  Appendix  C. 

Leave  has  been  given  to  a  vendor  to  take  proceedings  to  enforce  his  lien  for 
unpaid  pui'chase-money.     Blalcely  v.  Bent,  15  W.  K.  663. 

An  action  against  the  company  to  set  aside  a  contract  as  ultra  vires  will  generally 
be  allowed  to  proceed. 

As  to  landlords,  see  Chap.  XXXV. 

As  to  rates  and  taxes,  see  Chap.  XXXVII. 

Sects.  85  and  87  of  1862  were  intended  to  protect  the  assets  of  the  company,  and 
not  to  interfere  with  outsiders.  Lloyd  v.  David  Lloyd  and  Co.,  6  C.  D.  345; 
Wanzcr,  Limited,  (1891)  1  Ch.  305. 
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Costs. 


Undertakins'. 


Discontinu- 
ance, &c. 


Appeal. 


A  secured  creditor  is  entitled  to  all  his  costs  properly  incurred  in  enforcing  his 
security.     Rio  Grande  Co.,  5  Ch.  282. 

A  creditor  who  proceeds  without  leave  is  in  the  wrong,  and  even  if  on  an  appli- 
cation to  stay  the  Court  subsequently  gives  him  leave  to  proceed,  he  will  be  ordered 
to  pay  the  costs.      Wanzer,  Limited,  (1891)  1  Ch.  305. 

Except  in  the  case  of  proceedings  to  enforce  the  rights  of  seciired  creditors,  or  for 
the  recovery  of  specific  property,  the  Court,  in  giving  leave  to  proceed,  generally 
requires  an  undertaking  not  to  enforce  against  the  company  without  the  leave  of  the 
Court  any  judgment  obtained ;  for  the  object  in  giving  leave  is  to  facilitate  the 
ascertainment  of  the  rights  of  the  claimant,  and  not  to  give  him  priority  over  the 
other  creditors.     McEwen  v.  London,  ^-c.  Bank,  15  W.  E.  245  ;  and  Form  376,  infra. 

Where  liberty  to  proceed  is  obtained,  and  afterwards,  before  the  trial,  the  action 
is  dismissed  for  want  of  prosecution,  the  plaintiff  is  not  precluded  from  bringing 
forward  a  claim  in  the  winding-up.  Orrell  Colliery  Co.,  12  Ch.  D.  681.  And  the  like 
rule  will  prevail  where  the  plaintiff  discontinues.     TheArdandJm,  12  App.  Cas.  256. 

Where  the  Court  gives  leave  to  bring  or  proceed  with  an  action,  the  Court  of 
Appeal  will  not  as  a  general  rule  interfere.  Thames  Plate  Glass  v.  Land  and  Sea  Co., 
6  Ch.  643.  But  where  leave  is  refused  the  Court  of  Appeal  sometimes  gives  leave. 
McEwen  v.  London,  <S,-c.  Bank,  15  W.  E.  245 ;  Strand  Hotel  Co.,  W.  N.  (1868)  2  ; 
Lloyd  V.  David  Lloyd  and  Co.,  6  C.  D.  339. 

As  to  allowing,  after  winding-up,  amendments  raising  new  grounds,  see  Cocksedge 
V.  Metropolitan  Co.,  65  L.  T.  432. 

As  to  the  effect  of  arrestment  in  Scotland,  ju7-isdictionis  fundandcB  causd,  see 
West  Cumberland  Lron  and  Steel  Co.,  (1893)  1  Ch.  713. 

The  sections  apply  in  the  case  of  an  unregistered  company.  Rudow  v.  Great 
Britain,  #c.,  Society,  17  C.  D.  600,  611. 


Form  372.        Let,  &c.  \_see  Form  10],  on  the  hearing  of  an  applicon  of ,  of, 

&c.,  for  an  order  that,  notwithstandiug  the  order  of  this  Ct  dated,  &c., 
to  wind  up  the  sd  coy,  the  applicant  may  be  at  liberty  to  commence  an 
action  in  the  [Chancery]  Division  of  this  Honourable  Ct  against  the  sd 
coy  for  \_state  nature  of  actioti],  and  that  the  costs  of  this  applicon  may 
be  costs  in  the  sd  action. 


Summons  for 
hberty  to 
commence 
proceedings. 


Form  373. 

Summons  for 
liberty  to 
continue  pro- 
ceeding.s. 


Let,  &c.  \_see  Form  10],  on  the  hearing  of  an  applicon  of  ,  of, 

&c.,  for  an  order  that,  notwithstanding,  &c.  [as  in  last  form],  the 
applicant  may  be  at  liberty  to  proceed  with  an  action  in  the  Queen's 
Bench  Division  of  this  Honourable  Court  in  which  the  applicant  is 
plaintiff  and  A.  and  B.  and  the  above-named  coy  are  defendants,  and 
that  the  costs  of  this  applicon  may  be  costs  in  the  sd  action. 


Form  374. 


1.  On  the 


day  of 


I  commenced  an  action  against  the 


Affidavit  in   ~  above-named  coy  and  A.,  B.,  and  C,  in  the  Queen's  Bench  Division  of 
support.  this  Honourable  Ct  for,  &c.,  and  I  desire  to  obtain  leave  to  proceed 

with  the  sd  action. 
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2.  I  am  advised  by  counsel  and  believe  that  I  have  a  good  cause  of 
action  against  the  sd  coy  in  respect  of  the  subject-matters  of  the  sd 
action. 

[3.  The  document  now  exhibited  to  me,  marked  J.  Iv.,  is  the  state- 
ment of  claim  delivered  by  mo  in  the  sd  action,  and  I  say  that  such  of 
the  statements  in  the  sd  statement  of  claim  as  relate  to  my  own  acts 
are  true,  and  such  of  the  statements  as  relate  to  the  acts  of  any  other 
person  or  persons  I  believe  to  be  true.] 

Sometimes  a  paragraph  as  above  is  required. 

4,  My  belief  afsd  is  grounded  partly  on  my  own  knowledge  and 
partly  on  the  advice  of  my  counsel,  and  on  information  obtained 
through  and  from  my  solor  in  the  course  of  the  sd  action. 

1.  I  am  the  registered  holder  of  10  debentures  of  the  above-named    Form  375. 
coy,  numbered to inclusive,  each  dated  the of ,  for  Another  by- 
securing  the  payment  of  the  principal  sum  of 1.,  with  interest  in  debenture 

the  meantime  at  the  rate  of p.c.  p.a.     The  sd  debentiu-es  are  now 

exhibited  to  me  marked,  &c. 

2.  The  principal  moneys  secured  by  such  debentures  became,  in 

accordance  with  the  terms  thof,  payable  on  the  day  of  , 

when  an  order  was  made  for  the  winding-up  of  the  sd  coy,  and  there 
is  an  arrear  of  interest  due  in  respect  of  such  debentures. 

3.  The  sd  debentures  are  part  of  an  issue  of like  debentures  of 

the  coy,  and  the  holders  of  such  debentures  are  numerous. 

4.  All  the  sd  debentures  charge  the  undertaking  of  the  coy,  and  are 
further  secured  by  a  trust  deed  dated,  &c.,  and  made  between  the  coy 
of  the  one  part  and  A.  and  B.  of  the  other  part.  The  document  now 
exhibited  to  me  marked is  a  copy  of  the  sd  trust  deed. 

5.  I  desire  to  bring  an  action  in  the  Chancery  Division  of  this 
Honourable  Ct  to  enforce  the  sd  debentures,  and  to  have  the  trusts  of 
the  sd  deed  carried  into  execution  by  the  Ct. 

Upon  the  applicon  of  B.,  the  plaintiif  in  an  action  against  the  coy.    Form  376. 
and  J.  W.,  1882,  B.  No.  6011,  and  upon  hearing  the  solors  for  the  -^1^^^.,    ^^ 
applicant  and  for  the  oS.  liqr  of  coy,  and  upon  reading  the  winding-up  proceed  with 
order,  Order  that  the  applicant  bo  at  liberty  to  proceed  with  the  sd  ^^^^  B'vd- 
action,  the  sd  applicant  undertaking  not  to  take  any  steps  to  enforce  sion  action, 
any  judgment  he  may  obtain  against  the  sd  coy  therein  without  ob- 
taining the  previous  leave  of  the  judge  to  whose  Ct  the  winding-up 
of  the  sd  coy  is  assigned,  the  costs  of  the  off  liqr  of  and  incidental  to 
this  applicon  to  be  costs  in  winding-up.      Western  Provincial  Land, 
Pearson,  J.,  19th  Nov.  1883.     B.  1554. 

For  order  giving  liberty  to  proceed  with  an  action  in  which  the  company  was  a  co- 
defendant,  "  costs  reserved,''''  see  Vogt  y.  Knights  S;  Co.,  Pearson,  J.,  2'lth  Eeb.  1884. 
P.  Z 


338 


WINDTNG-UP  BY  THE  COURT.       [ChAP.  XXXIV. 


As  to  liberty  to  proceed  in  Admiralty  Division  to  enforce  maritime  lien  against 
sliip,  see  Re  Rio  Grande,  ^-c.  Co.,  5  C.  Div.  282  ;  Australian  Direct,  ^-c.  Co.,  20  Eq. 
325. 

Orders  are  frequently  made  under  sect.  87  of  1862.  See  Forms  377  et  seq., 
infra.  The  application  should  not  be  ex  parte.  Western  Brazilian  Co.,  W.  N.  (1880) 
145;  42  L.  T.  821. 

It  has  been  held  that  under  sect.  87  the  Court  has  a  discretionary  power  to  permit 
a  creditor  to  proceed  with  executions,  &c.,  declared  void  by  sect.  163.  But  Re  Vron 
Collier)/  Co.,  20  C.  Div.  442,  casts  doubt  on  these  decisions;  but  see  Higginshaw 
Mills  and  Spinning  Co.,  (1896)  2  Ch.  544,  551 ;  Exhall  Coal  Mining  Co.,  4  D.  J.  &  S. 
377. 


Form  377. 

Liberty  to 
debenture 
holder  to 
bring  action. 


Ul3on  tlie  applicon  of  H.,  a  delDenture  holder  of  tlie  sd  coy,  by  sum- 
mons dated  tlie  11th  Dec.  1876,  and  upon  hearing  the  solors  for  appli- 
cant, for  the  off  liqr  of  the  sd  coy,  and  for and ,  trustees  for 

the  debenture  holders  of  the  sd  coy,  and  upon  reading,  &c.,  Order  that 
the  said  H.,  as  such  alleged  holder  of  eight  debentures  of  50/.  each 
in  the  sd  coy,  be  at  liberty  to  take  all  such  proceedings  in  this  Ct 
against  the  sd  coy  and  other  parties  as  the  applicant  may  be  advised. 
Neiv  Town  Manure  Co.,  M.  R,  12th  Dec.  1876.     B.  1878. 

A  mortgagee  or  mortgage  debenture  holder  will  be  given  liberty  as  of  course  to 
enforce  his  seciirity.  Lloyd  \.  David  Lloyd  S;  Co.,  6  C.  Div.  339  ;  Hamilton's  Windsor 
Ironworks,  12  C.  Div.  707  ;  Jones  v.  Swansea  Society,  29  W.  E.  382  ;  50  L.  J.  Q.  B. 
428  ;  Wanzer,  Limited,  (1891)  1  Ch.  305.  As  to  leave  being  required  for  proceedings 
by  a  receiver  appointed  in  a  debenture  holder's  action,  see  Joshua  Stubbs,  (1891)  1 
Ch.  475,  482. 


Form  378.         Order  that  the  applicant  be  at  liberty  to  commence  and  prosecute  an 
Another.  action  against  the  above-named  coy  in  this  Ct  and  Division  for  the 

recovery  of  2,000/.,  the  amount  of  twenty  debentures  of  100/.  each,  of 
the  sd  coy,  numbered,  &c.,  of  which  he  is  the  holder ;  such  debentures 
purporting  to  form  a  charge  upon  the  undertaking,  and  all  the  land 
[^c]  of  the  coy.  But  such  action  is  not  to  be  prosecuted  beyond 
giving  notice  of  trial  therein,  without  further  leave  of  the  judge  first 
obtained.      Yniscechvijn  Co.,  M.  E.,  5th  Dec.  1876.     B.  1917. 

For  order  giving  vendor  liberty  to  bring  action  against  company  for  specific  per- 
formance of  agreement  to  purchase  land,  and  to  enforce  lien  for  unpaid  purchase- 
money,  or  in  the  alternative  for  a  rescission  of  the  contract  and  for  other  relief,  see 
Industrial  Coal  and  Iron  Co.,  M.  E,.,  14th  June,  1877.     A.  1553. 

Liberty  to  tnistees  for  debenture  holders  to  bring  action  to  have  trusts  carried 
into  execution  notwithstanding  supervision  order.  Cadiz  Watenvorks,  Malins,  V.-C, 
8th  May,  1877.     A.  882. 


Form  379. 

Liberty  to 
proneed  with 
acf,i(in  by 
dc'benturo 
holders. 


Upon  tho  applicon  of  S.,  on  behalf  of  himself  and  other  the  holders 
of  mortgaged  debentures  having  a  charge  upon  the  undertaking,  ppty, 
and  effects  of  the  aliove-namod  coy,  and  who  are  to  rank  pari  passu 
with  tho  applicant  in  rosijcct  of  tho  sd  chai'ge,  and  upon  hearing  tho 
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solor  for  tlie  applicant,  &c.,  Order  that  tlio  sd  S.  be  at  liberty  to  pro- 
ceed with  and  prosecute  an  action  now  pending  in  the  sd  Chancery- 
Division  of  the  High  Ct  of  Justice,  before ,  wherein  the  sd  S.,  on 

behalf  of  himself  and  the  sd  holders  of  mortgage  debentures,  is  plaintiff 
and  the  above-named  coy  defendant,  1877.  S.  No.  279.  Scilly  Isla7ids 
Telegraph  Co.,  M.  E.,  9th  Aug.  1878.     B.  1594. 

Upon  the  applicon  of  S.  and  H.,  the  plaintiffs  in  the  action  "  ^S.  Form  380. 
V.  The  Carlyle  Press,  Limtd,  1892,  S.  3868,"  now  pending  in  the  ^^^^j^^^. 
Chancery  Division  of  this  Honourable  Ct,  before  the  Hon.  Mr.  Justice 
Chitty,  and  upon  hearing  the  solors  for  the  applicants  and  for  the  off 
recr  and  prov  licp  of  the  sd  coy,  and  upon  reading  the  order  to  wind 
up  dated  the  25th  day  of  Oct.  1892,  and  the  writ  of  summons  in  the 
sd  action  dated  the  11th  of  Oct.  1892,  It  is  ordered  that,  notwithstand- 
ing the  sd  order  to  wind  up  the  above-named  coy,  the  applicants,  the 
plaintiffs  in  the  sd  action,  ^'■Strong  v.  The  Carlyle  Press,  Limtd,  1892, 
S.  No.  3868,"  be  at  liberty  to  proceed  with  the  sd  action.  And  it  is 
ordered  that  the  costs  of  the  applicants  of  this  applicon  be  costs  in  the 
sd  action.  Carlyle  Press,  Limtd,  0Ul33of  1892.  Eeg.,  Oct.  28,  1892  ; 
Henderson  ^-  Spalding,  Limtd,  00104  of  1892.     Same  date. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  Lands    Form  381 . 
Allotment  Coy,  Limtd,  that  the  applicants  might  be  at  liberty  to  pro-  Liberty  to 
ceed  with  the  action  instituted  by  them  in,  &c.,  notwithstanding  the  proceed  with 
order,  dated,  &c.,  for  the  compulsory  winding-up  of  the  above-named  limited 
coy,  and  upon  hearing  counsel  for  S.,  the  off  recr  attached  to  this  Ct,  extent, 
and  the  prov  licp  of  the  above-named  coy,  and  upon  reading  the  writ 
in  the  sd  action,  dated,  &c..  It  is  ordered  that  the  applicants  be  at 
liberty  to  proceed  with  the  sd  action  to  the  extent  of  applying  this  day 
for  the  appointment  of  the  sd  S.,  the  off  recr,  as  interim  recr  in  the  sd 
action.     And  it  is  ordered  that  the  rest  of  the  sd  motion  do  stand  over 
generally,  with  liberty  to  either  party  to  apply  to  have  the  motion 
restored.      Real  Estates    Co.,   00142   of   1892,  Yaughan  Williams,   J., 
11th  Nov.  1892.     And  see  G.  Newman  cj'  Co.,  00146  of  1892;   Orders 
dated  25th  Nov.  1892,  and  3rd  Dec.  1892. 

A  secured  creditor  is  prima  facie  entitled  to  proceed,  and  it  would  not  be  proper 
for  the  Court  to  refuse  liberty  to  proceed  except  as  above,  in  order  to  compel  the 
secui'ed  creditor  to  allow  the  assets  to  be  realized  in  the  winding-up,  and  thus  to 
forego  his  just  rights. 

Upon  the  applicon  of  W.,  and  upon  hearing  the  solors  for  the  appli-    Form  382. 
cant  and  the  off  recr  and  liqr  in  person,  and  upon  reading  the  order  Liberty  to 
dated  the   11th  March,    1891,  the  order  to  wind  up,  dated  the   18th  ^°^^^^ 
April,  1891,  the  affidavit  of,  &c..  It  is  ordered  that  the  sheriff  of  the  execution. 
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county  of  London  be  at  liberty  to  proceed  to  a  sale  of  the  goods  of 
tlie  British,  &c.  Coy,  Limtd,  seized  under  an  execution  issued  on  a 
judgment  recovered  in  an  action,  "  JF.  v.  The  British,  Sfc.  Co.,  Limtd, 
1891,  W.  No.  528,"  and  that  the  sum  of  8/.  lOs.  4J.,  for  the  assessed 
costs  of  the  applicants,  be  added  to  the  sd  judgment.  British  and 
Foreign  Refrigerating  Co.,  1891,  B.  0100,  North,  J.,  22nd  May,  1891. 
A.  636. 


Form  383. 

Liberty  to 
deliver 
couaterclaim 
in  action  by 
the  company. 


Upon  the  applicon  of  J.  Brothers,  the  defendants  in  the  action  hnftr 
mentd,  and  upon  hearing  the  solors  for  the  applicants  and  for  the 
above-named  coy,  and  upon  reading  the  two  several  orders  dated,  &c., 
made  in  the  sd  matters,  the  writ  of  summons  issued  in  the  action 
hnftr  mentd  on  the  16th  May,  1885,  the  statement  of  claim  delivered 
on  the  12th  Aug.  1885,  the  statement  of  defence  delivered  on  the  9th 
Nov.  1885,  the  reply  delivered  on  the  14th  Nov.  1885,  and  the  notice 
of  trial  delivered  on  the  10th  Dec.  1885,  all  in  the  sd  action,  the  alft 
of  A.,  made  in  the  sd  matters,  and  filed  the  5th  May,  1886,  and  the 
two  several  exhibits,  &c.,  It  is  ordered  that  the  applicants  be  at  liberty, 
jpursuant  to  the  Cos  Act,  1862,  s.  87,  to  proceed  by  way  of  counter- 
claim in  the  action  of  "i?.  Coy,  Limtd,  against  /.  Brothers,  High  Ct  of 
Justice,  Q.  B.  Div.  1885,  E.  576,"  to  recover  against  the  sd  E.  Co., 

Limtd,  the  sum  of    1.,  for  the  price  of  four  cases  of  cigars  (less 

certain  credits)  sold  by  the  sd  applicants  to  the  sd  coy  on  the  5th  day 
of  March,  1884.  And  it  is  ordered  that  this  order  be  without  prejudice 
to  any  question  in  the  sd  action.  Eberle^s  Hotels,  ^c.  Co.,  Pearson,  J., 
6th  May,  1886. 

See,  however,  Mersey  Steel  Co.  v.  NaijJor,  9  App.  Cas.  434,  that  where  a  company 
is  suing  it  is  not  necessary  to  obtain  leave  to  counter-claim  for  unliquidated 
damages. 
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See  sects.  85,  87,  and  163  of  1862,  set  out  in  Chaps.  XXXIII.,  XXXIV. 

As  to  sects.  87  and  163  being  read  together,  see  Higginshaw  Mills  and  Spinning  Co., 
(1896)  2  Ch.  544,  551. 

Where  after  the  commencement   of  a  winding-up  a  landlord  or   other  party  Distress  after 
threatens  to  levy,  or  proceeds  to  levy  a  distress  for  rent,  tolls,  rates,  or  the  like,  on  winding-up 
the  company's  property,  in  respect  of  rent,  &c.  accrued  before  the  commencement 
of  the  windiag-up,  the  Court  will  restraia  him.     Oak  Pits  Colliery  Co.,  21  C.  Div. 
322,  and  cases  there  cited. 

But  in  such  case  the  landlord  may,  if  he  has  a  power  of  re-entry,  apply  for  liberty  Re-entry, 
to  exercise  the  same,  and  the  Court  will  give  liberty  accordingly.     General  Share 
Trust,  20  C.  Div.  266.     Where  the  property  is  of  greater  value  than  the  rent  due, 
such  an  application  in  effect  may  comj)el  the  payment  of  the  rent  in  arrear. 

And  where  there  is  no  privity  between  the  company  and  the  landlord  {e.g.,  where 
the  company  is  sub-lessee),  he  will  not  be  restrained.  Lunchj  Granite  Co.,  6  Ch. 
462;  Regent  United  Service  Stores,  8  C.  D.  616;  Re  Carriage  Co-operative,  23 
C.  D.  154. 

As  regards  rent,  &c.,  accrued  after  the  commencement  of  the  winding-up,  the  Rent  accrued 
landlord  or  other  person  claiming  a  right  to  distrain  therefor,  should  apply  for  ?  J_^^^^ 
liberty  to  distraiu,  and  the  Court  will  give  him  such  liberty,  or  direct  the  payment 
of  the  rent  where  it  is  shown  that  possession  has  been  retained  for  the  benefit  of  the 
■winding-up.     Lundy  Granite  Co.,  supra;  North  Yorkshire  Iron  Co.,  7  C.  D.  661; 
Oak  nts  Colliery  Co.,  21  C.  Div.  322. 

Where  the  liquidator  abandons  possession  and  gives  notice  to  the  landlord,  or 
unconditionally  offers  him  possession,  possession  cannot  be  deemed  to  be  kept  for 
the  benefit  of  the  liquidation.  Blackburn  District  Society,  42  C.  D.  343.  A  sui-ety 
paying  a  landlord  cannot  distrain.     Re  Russell,  29  C.  D.  267. 

But  liberty  will  not  be  given  where  possession  has  been  retained,  with  the 
acquiescence  of  the  landlord,  for  the  benefit  of  all  parties.  Progress  Co.,  9  Eq.  370  ; 
Bridgewater  Co.,  22  C.  D.  181  ;  Lancashire  Cotton  Co.,  35  C.  D.  656.  Higginshaw 
Mills  and  Spinning  Co.,  supra,  the  case  of  a  mortgagee  asking  leave  to  distrain  for 
interest,  a  position  which  is  not  so  favourable  as  that  of  a  landlord.  However,  if 
the  landlord  applies  for  liberty  to  re-enter,  it  may  be  necessary  to  pay  him  in  full. 
See  General  Share  'Trust,  20  C.  Div.  266.  Under  the  Apportionment  Act,  1870, 
rent  is  deemed  to  accrue  de  die  in  diem.  South  Kensington  Stores,  17  C  D.  161. 
Moreover,  the  landlord  will  not  be  restrained  where,  by  reason  of  incumbrances, 
the  liquidator  has  no  interest  in  the  chattels.  New  City  Constitutional  Club,  34 
C.  D.  646  ;  on  App.  56  L.  T.  792  ;  and  see  Romtdu-ood  Colliery  Co.,  AV.  N.  (1897)  10  ; 
13  T.  L.  R.  175. 

Sect.  10  of  the  Judicature  Act,  1875,  introducing  the  bankruptcy  rules,  does  not 
give  a  landlord  priority  in  winding-up.     Thomas  v.  Lionite  Co.,  17  C.  Div.  250. 
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Commence- 
ment of 
winding-up. 

Future  rent. 


Form  384. 

Interim 
injunction 
agairiHt 
hoUing  under 
diatrcaa. 


He  is  not  a  secured  creditor  in  England  {S.  €.),  though  he  is  in  Scotland.  Wanzer, 
Limited,  (1891)  1  Ch.  305. 

Subject  as  above,  the  Court  restrains  distress,  whether  the  winding-up  be  com- 
pulsory, under  supervision,  or  voluntary. 

A  landlord  restrained  can,  of  course,  go  in  and  prove  in  the  winding-up.  Thomas 
V.  Lionite  Co.,  ubi  supra. 

It  will  be  borne  in  mind  that  the  commencement  of  the  winding-up  is  (1)  in  com- 
pulsory winding-up,  the  presentation  of  the  petition,  even  where  there  has  been  a 
previous  resolution  for  voluntary  winding-up  (see  Taurine  Co.,  25  C.  D.  118) ;  (2)  in 
voluntary  winding-up,  the  passing  of  the  resolution  ;  (3)  in  supervision,  the  same. 

A  solvent  company  will  not  be  permitted  in  winding-up  to  distribute  its  assets 
without  regard  to  its  landlord's  right  to  future  rent.  Gooch  v.  London  Banking 
Association,  32  C.  Div.  41  ;  Lord  Elphinstone  v.  Monkland  Co.,  11  App.  Cas.  332; 
and  see  Opjjenheimer  v.  British  and  Foreign  Bank,  6  C.  D.  744  ;  and  Westhoiirne 
Grove  Drapery  Co.,  5  C.  D.  248,  where  a  fund  was  required  to  be  set  apart. 

But  in  the  case  of  an  insolvent  company  it  was  held  (before  sect.  10  of  the  Judi- 
cature Act,  1875),  that  a  landlord  could  not  prove  for  future  rent,  and  could  only 
enter  a  claim  for  the  amount  [Ha'/tor  Granite  Co.,  1  Ch.  77),  and  that  the  existence 
of  such  claim  did  not  prevent  the  distribution  of  the  assets  among  the  creditors 
regardless  of  such  claim.  Horsey'' s  Claim,  5  Eq.  561.  And  it  has  recently  been 
held  {Kew  Oriental  Bank  Corporation  (No.  2),  (1895)  1  Ch.  753),  that  this  strange 
conclusion  is  still  good  law,  on  the  ground  that,  notwithstanding  the  wide  door 
opened  by  the  statute  to  proofs,  and  the  views  expressed  in  Hardy  v.  Father  gill,  13 
Ap.  Cas.  351,  there  can  be  no  proof  for  future  rent  unless  the  lease  has  been  dis- 
claimed, which  in  winding-up  is  not  allowable.  Quccre,  however,  whether  this  is  a 
sound  reason,  seeing  that  where  Company  A.  holds  shares  in  Company  B.,  the  latter 
can  (without  disclaimer)  prove  in  the  winding-up  of  the  former  for  future  calls. 
See,  also,  Craig's  Claim,  (1895)  1  Ch.  267. 

And  in  a  later  case  [Panther  Lead  Co.)  it  was  pointed  out  that  in  New  Oriental 
Bank  Corporation  (No.  2),  supra,  the  lessors  had  refused  to  let  the  lease  be  given  up 
and  prove  for  the  loss ;  and  it  was  held  by  Romer,  J.,  that  the  Court  should  assist 
a  landlord  desiriag  to  prove  at  once  for  his  loss  on  the  footing  of  his  lease  to  an 
insolvent  company  being  treated  as  determined ;  and  that  the  old  cases  required 
reconsideration.  Panther  Lead  Co.,  (1896)  1  Ch.  978.  Eorm  392b,  infra,  as  to 
measure  of  damages,  see  Llynvi  Coal  Co.,  7  Ch.  28. 

As  to  the  proof  to  be  made  when  the  rent  is  payable  in  advance,  see  Shackcll  ^• 
Co.  v.  Chorlton  ^  Sons,  (1895)  1  Ch.  378  ;  and,  where  a  leasehold  term  is  determin- 
able at  an  earlier  date.  Oriental  Bank  Corporation  (No.  2),  nbi  sup.;  but  this  case 
was  afterwards  compromised. 

Preferential  Payments,  &c.  Act,  1888,  s.  1  (4). — In  the  event  of  a  landlord  or  other 
person  distraining  or  having  distrained  on  any  goods  or  effects  of  a  ...  .  company 
being  wound  up  within  thi-ee  months  next  before  the  date  of  the  .  .  .  .winding-up 
order  ....  the  debt  to  which  priority  is  given  by  this  section  shall  be  a  first 
charge  on  the  goods  or  effects  so  distrained  on,  or  the  proceeds  of  the  sale  thereof. 
Provided,  that  in  respect  of  any  money  paid  under  any  such  charge  the  landlord  or 
other  person  shall  have  the  same  rights  of  priority  as  the  person  to  whom  such  pay- 
ment is  made.     See  Chap.  XXXVII. 

Restraining  Distress. 

Upon  motion  this  day  for  liqrs  of  coy,  and  upon  reading  afPt,  &c., 
and  tlio  sd  liqrs  by  their  counsel  undertaking  to  abide  by  any  order  this 
Ct  may  make  as  to  damages  in  case  this  Ct  should  hereafter  be  of 
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opinion  that  W.  11.,  of ,  shall  have  sustained  any  by  reason  of  tho 

order  which  the  sd  liqrs  ought  to  pay,  This  Ct  doth  order  that  W.  and 
J.,  their  servants,  agents,  and  workmen,  bo  restrained  until  tho  30th 
May,  1884,  from  selling  tho  goods  and  chattels  distrained  upon  on  the 
leasehold  premises  of  the  coy,  and  liqrs  to  bo  at  liberty  to  serve  notice 
of  motion  for  injunction  for  30th  May,  1884.  hice  Hall  Co.,  Chitty,  J., 
28th  May,  1884.     A.  737. 

Upon  motion  by  prov  off  liqr,  &c.,  Restrain  the  South  Staffordshire    Form  385. 
Mines  Commissioners  from  selling  any  goods  of  the  coy  distrained  by  TTTT  ' 

them,  or  otherwise  proceeding  with  the  distress  levied  by  them  on  tho 
goods  of  the  coy  until,  &c.  Oakham  Collieries  Co.,  M.  E.,  10th  July, 
1880.  And  s,qq  Automatic  Aeration  Co.,  0125  of  1892.  Eeg.,  3rd  Dec, 
1892. 

Upon  the  apphcon  of  the  prov  liqrs,  and  upon  hearing  the  solor  for  Form  386. 

the  applicants  and  for  the  landlord,  and  upon  reading  the  order  dated  Order  con- 

17th  May,  1883,  and  the  afit  of  W.,  and  the  order  of  19th  May,  1883,  tiauing 

Order  that  the  order  made  in  this  matter,  and  dated  19th  May,  1883  an^f^dii-ectiu^ 

[interim  order  against  selling  under  distress^,  be  continued  until  further  delivery  of 

order  of  this  Ct.     And  it  is  fiu-ther  ordered  that  the  sd  H.  do  deliver  ^^°  ''" 
up  possession  of  the  goods  and  chattels  belonging  to  the  sd  coy  iipon 
which  he  has  distrained  to  the   sd  prov  liqr.     Art  Furtiishers'  Co., 
Pearson,  J.,  23rd  May,  1883.     A.  782. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  W.,  and    Form  387. 
upon  hearing  counsel  for  S.,  and  upon  reading  the  order,  dated  the  X~T     TT 
5th  of  Jan.,   1891,  whereby  [distress  restrained^  an  afft,  of  &c.,  this  charging- 
Ct  doth  order  that  the  sd   order  dated   the   5th   of    Jan.,    1891,   be  p^der  restrain- 

'  '      ,     ing  distress, 

discharged.     And  it  is  ordered  that  the  sd  S.  do  pay  to  the  sd  W.  his  and  for 

costs  of  the  sd  order,  such  costs  to  be  taxed  by  the  taxing  master.    And  "iqu"T  as  to 

.         .  .  damages, 

it  is  ordered  that  the  following  inquiry  be  made,  that  is  to  say,  an 

inquiry  whether  any  and  what  damages  have  been  sustained  by  the  sd 

W.  by  reason  of  the  injunction  awarded  by  the  sd  order,  dated  the  5th 

of  Jan.   1891,  having  been  granted  which  the  sd  S.  ought  to  j)ay 

according  to  his  undertaking  contained  in  the  sd  order.     And  in  case 

it  shall  appear  that  any  such  damage  has  been  sustained,  It  is  ordered 

that  the  sd  S.  do  pay  to  the  sd  W.,  within  one  month  from  the  date  of 

the  chief  clerk's  certificate  to  be  made  pursuant  to  this  order,  the 

amount  (if  any)  which  shall  be  thereby  certified  for  such  damages. 

And  it  is  ordered  that  the  costs  of  the  sd  inquiry  be  reserved.     South 

Metropolitan  Brewing,  Sj^c.  Co.,  Kekewich,  J.,  17th  Jan.  1891.     B.  120. 

An  application  to  enforce  such  an  undertaking  should  be  made  within  reasonable 
time.     Sx  parte  Rail,  23  C.  D.  644. 
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Form  388. 

Liberty  to 
distrain. 


Liberty  to  Distrain. 

Upon  the  applieon  of  L.,  of  ,  and  upon  hearing  the  respective 

solors  for  the  applicant,  the  joint  off  liqrs,  the  debenture-holders,  and 
Messrs.  Bower,  the  vendors  to  the  coy,  and  upon  reading,  &c.,  Order 
that  applicant  be  at  liberty  to  distrain  upon  the  goods  and  chattels 
of  the  coy  for  the  sum  of  4,327/.  5s.  lOcL,  being  the  net  arrears  of 
rent  due  to  the  applicant,  accrued  since  the  11th  of  May,  1878,  the 
date  of  the  order  for  winding-up  the  sd  coy  after  deducting  income 
tax,  in  respect  of  the  following  ppty,  leases,  and  agreements  and  in 
the  following  sums  (that  is  to  say)  : — [^Here  follow  two  schedules^  one 
referring  to  the  properties,  leases,  and  time  for  which  rent  due,  and  the 
other  stating  the  amounts.^ — Boicer  Allerton  Collieries,  M.  E.,  30th  July, 
1878.     A.  1597. 


Form  389. 

Another. 


Upon   the  applieon   of   H.,   of  ,   Order  that   applicant  be  at 

liberty,  notwithstanding  the  sd  order  dated  18th  May,  1878,  to  proceed 
with  the  distress  put  in  by  him  upon  the  premises  in  the  occupation  of 
the  sd  coy,  and  to  sell  the  goods  and  chattels  upon  the  sd  premises  for 
the  purpose  of  realizing  the  sum  of  1,026/.  65.  2>d.,  due  to  him  for  rent 
and  royalties  as  of  the  sd  colliery.  And  order  that  the  afsd  liqrs  out 
of  the  assets  of  the  sd  coy  pay  to  the  applicant  the  sum  of  45/.  4s.  Id. 
for  his  costs  of  and  incident  to  such  distress  and  of  this  applieon  as 
between  solor  and  client.  Ivy  House  and  Northivood  Colliery  Co.,  M.  E.., 
10th  July,  1878.     A.  1494. 

Where  arrears  are  not  paid,  and  landlord  determines  to  re-enter,  he  can  apply  to 
the  Court  for  an  order  against  the  official  liquidator  to  give  up  possession.  General 
Share  Trust,  20  C.  Div.  260. 

Where  the  property  is  of  any  value,  such  an  application  may  in  effect  compel  the 
liquidator  to  pay  the  rent  in  arrear  in  order  to  retain  the  property. 


Form  390.  Upon  the  applieon  of  the  off  liqr,  &c.,  Order  that  the  sd  off  liqr  out 
of  the  assets  of  the  sd  coy  pay  to  the  sd  V.  the  sum  of  1,029/.  4s.  Sd., 
the  amount  of  rent  and  royalties  due  to  him  on  the  31st  March,  1877, 
in  respect  of  ppty  leased  to  the  sd  coy  situate  at,  &c.  Darlaston  Steel 
and  Iron  Co.,  M.  E.,  16th  June,  1877.  A.  1127.  See  also  order  in 
Granville  Hotel  Co.  (00256  of  1895),  Hood,  Eeg.,  6th  Nov.  1895. 


LiVjcrty  to 
pay  rent. 


Form  391. 

Order  to  pay 
landlord  or 
give  up 
possession. 


Re-entry. 

Upon  the  applieon  of  B.,  &c.,  Order  off  liqr  to  pay  aj^plicant  on  or 
before  18th  Jan.  1884,  127/.,  being  half-year's  rent  to  25th  Dec. 
instant,  duo  to  the  applicant  in  respect  of  the  warehouses,  &c.,  held  by 
coy  of  a^jplicant  by  virtue  of  an  agreement,  &c.,  and  that  in  default  of 


landlords;  distress;  re-entry;  rates.  345 

sucli  payment  the  sd  applicant  be  at  liberty  to  take  possession  of  sd 
premises,  with  the  appurtenances,  machinery,  fixtures,  and  fittings 
therein,  and  that  the  sd  off  liqr  do  pay  to  the  sd  applicant  91.,  being 
the  ascertained  costs  of  and  incident  to  this  applicon.  Fuller^ s  Earth 
Co.,  Chitty,  J".,  8th  Dec.  1883.     A.  1901. 

For  order  giving  official  liquidator  liberty  to  arrange  with  landlords  as  to  pumping, 
so  as  to  keep  collieries  free  from  water,  and  in  default  of  arrangement  order  to 
remove  chattels  and  effects  of  company,  see  New  North  Staffordshire  Coal  Co., 
Pearson,  J.,  11th  August,  1884,     B.  1134. 

Upon  the  applicon  of  the  T.  Coy,  having  their  registered  office  at    Form  392. 

,  by  summons  dated,  &c.,  and  upon  hearing  the  solors  for  the  -, .,         ' 

applicants  and  for  S.,  the  off  recr  attached  to  this  Ct,  and  the  liqr  of  the  landlord  to 
affairs  of  the  above-named  N.  Coy,  Limtd,  and  upon  reading  the  order  i"etake  posses- 
for  winding-up  of  the  sd  N.  Coy,  Limtd,  dated  the  10th  Aug.  1891, 
the  afft  of  &c.,  It  is  ordered  that  the  applicants  be  at  liberty  to 
re-enter  ujoon  and  resume  possession  of  the  lands,  mines,  and  here- 
ditaments, situate  in  the  State  of  T.,  in  the  Republic  of  Columbia, 
demised  for  the  term  of  twenty-one  years  computed  from  the  1st  day 
of  Jan.  1881,  by  an  indenture  of  lease  dated  the  2nd  day  of  April, 
1884,  and  made  between  the  applicants  of  the  one  part  and  the 
0.  G.  M.,  Limtd,  of  the  other  part,  which  said  lands,  mines,  and 
hereditaments  were  assigned  to  and  are  now,  or  lately,  in  the  occupa- 
tion of  the  sd  N.  Coy,  Limtd,  but  without  prejudice  to  the  right  of  the 
off  recr  as  such  liqr  as  afsd  to  remove  or  sell,  within  three  months 
from  the  date  of  this  order,  any  machinery  or  parts  of  machinery  upon 
the  sd  premises  which  he  may  be  entitled  to  remove.  Neio  Orcjanos 
Gold  Mining  Co.,  Stirling,  J.,  8th  April,  1892,  1891,  N.  0266;  and 
see  House  Investors'  Corporation,  0052  and  00144  of  1892,  12th  Dec. 
1892. 


Upon  the  applicon  of  \lessor\  Sec,  It  is  ordered  that  the  applicant  Form  392a. 
S.  be  at  liberty  to  re-enter  in  accordance  with  the  powers  contained  in  Libertv  to 
the  sd  indenture  of  lease  upon  the  mines  and  premises  thereby  demised  lessor  to  re- 

to  the  above-named Coy,  Limtd,  or  occupied  by  the  sd  coy  under  ^^  ^^' 

the  provisions,  or  any  of  them,  contained  in  the  sd  indenture  of  lease. 
Orrel  Coal  and  Cafmel  Co.  (0086  of  1895),  Hood,  Eeg.,  20th  June, 
1895. 

Upon  the  applicon  of  "W.,  the  liqr,  &c.,  Order  that  applicant  be  at  Form  392b. 
liberty  to  enter  into  arrangement  for  surrender  of  sd  lease  to  the  sd  f     TT"^ 
respondents,  R.  and  K.     And  that  upon  the  sd  respondents  accepting  accepting  sur- 
a  surrender  of  the  sd  lease  they  be  admitted  to  prove  as  creditors  of  sd  ^''^^^Vf  ^^ 
coy  for  the  loss  sustained  by  them  by  reason  of  such  surrender,  in  prove  for 

damages. 
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respect  of  the  contingent  and  future  liabilities  of  the  sd  coy,  as  lessee 
under  the  sd  lease  in  respect  of  rent  becoming  due  after  the  sd 
11th  Nov.,  1895,  and  in  respect  of  breaches  of  the  covenants  by  the 
sd  coy  contained  in  the  sd  lease  after  that  date,  in  respect  of  the  here- 
ditaments comprised  in  the  sd  lease.  And  that  it  be  referred  to  the 
Registrar,  Coys  Winding-up,  to  inquire  and  ascertain  the  amount  of  such 
loss,  such  amount  to  be  certified  by  the  sd  registrar.  And  that  the 
costs  of  the  sd  W.  and  of  the  sd  E.  and  K.  of  the  sd  applicon  be 
taxed  and  pd  out  of  the  assets  of  the  sd  coy,  the  costs  of  the  sd  W.  to 
be  taxed  as  between  solor  and  client.  And  costs  of  inquiry  reserved, 
and  liberty  to  apply.     Panther  Lead  Co.,  Eomer,  J.,  14  May,  1896. 

See  as  to  the  above  the  note  preceding  Form  384,  siqjra. 

Form  392c.  Rates. 

Order  re-  Ujpon  motion,  &c.,  for ,  the  liqr  of  the  above-named  coy,  and 

tress  for^rate.  i^poii  reading  the  peton  of  T.  B.,  on,  &c.,  preferred  unto  this  Ct,  and 
two  affts,  &c.,  and  {ustial  undertaking'),  Order  that  the  corporation  of 
the  borough  of  Hanley,  their  solors  and  agents,  be  restrained  until 
after  the  hearing  of  the  sd  peton  from  proceeding  to  levy  a  distress  on 

the  goods  of  the  sd  coy  in  respect  of  the  rate  or  sum  of 1,  in  the 

sd  afft  of  the  sd  mentioned.     Hanleij  Hotel  Co.,  Limtd,  M.  E., 

23rd  May,  1876.     A.  881. 

Except  to  the  extent  specified  in  the  Act  of  1888,  infra,  p.  397,  rates  due  at  com- 
mencement of  winding-up  have  no  priority.  Brij  Docks  Corporation,  39  0.  D.  306 ; 
and  if  needs  be  the  Court  will  restrain  a  distress  as  above  ;  and  see  Re  Blazer  Fire 
Lighter  Co.,  (1895)  1  Ch.  402. 

But  where  the  liquidator  keeps  on  the  property  with  a  view  to  selling,  he  may  be 
ordered  to  pay  rates  and  taxes  falling  due  subsequently,  as  part  of  the  expenses  of 
the  -winding-up.  National  Arms,  ^-c.  Co.,  28  C.  Div.  474  ;  International  Marine,  ^-c. 
Co.,  28  C.  D.  470.  But  no  such  order  will  be  made  unless  the  liquidator's  possession 
has  been  beneficial.      Watson,  Kipling  S;  Co.,  23  C.  D.  500. 

The  test  is  whether  there  has  been  a  beneficial  occupation  within  the  meaning  of 
the  rating  statutes,  e.g.,  by  a  caretaker  :  Blazer  Fire  Lighter,  (1895)  1  Ch.  402. 

Compare  above  cases  with  Marriage,  Keave  ^-  Co.,  (1896)  2  Ch.  663,  a  case  of  a 
receiver  in  a  debenture  action. 

No  apportionment.      Wcarmouth  Crown  Glass  Co.,  19  C.  D.  640. 

As  to  demand  of  poor  rates,  see  31  &  32  Vict.  c.  122,  s.  40. 

Eent,     See  siq^ra,  p.  342. 
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CHAPTER  XXXYI. 

GENERAL  MEETINGS  OF  CREDITORS  AND  CONTRIBUTORIES. 

As  to  first  meetings  of  creditors  and  contributories,  see  Chap.  XVII. 

Sect.  91  of  1862. — The  Com-t  may,  as  to  all  matters  relating  to  the  winding-up,  Wishes  of 
have  regard  to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any  creditors  and 
sufiBcient  evidence,   and  may,  if  it  thinks  it   expedient,   direct  meetings   of  the  ;     • 
creditors  or  contributories  to  be  summoned,  held,  and  conducted  in  such  manner  as 
the  Court  directs  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a 
person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  Meetings  to 
meeting  to  the  Court.     In  the  case  of  creditors,  regard  is  to  be  had  to  the  value  of  ascertain, 
the  debts  due  to  each  creditor,  and  in  the  case  of  contributories,  to  the  number  of 
votes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

The  power  of  the  Court  to  act  under  this  and  the  next  following  section  is  not  Power  of 
affected  by  the  Act  of  1890,  although  that  Act  and  the  rules  thereunder  enable  the  Court  to 
liquidator  to  convene  meetings  in  a  winding-up.     See  infra,  sect.  23  of  1890.  summon. 

Sect.  149  of  1862. — The  Court  may,  in  determining  whether  a  company  is  to  be 
wound  up  altogether  by  the  Court  or  subject  to  the  supervision  of  the  Court,  in  the 
appointment  of  liquidator  or  liquidators,  and  in  all  other  matters  relating  to  the 
winding-up  subject  to  supervision,  have  regard  to  the  wishes  of  creditors  or  contri- 
butories as  proved  to  it  by  any  sufficient  evidence,  and  may  direct  meetings  of  the 
creditors  or  contributories  to  be  summoned,  held  and  regulated  in  such  manner  as 
the  Court  directs  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a 
person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such 
meeting  to  the  Court :  in  the  case  of  creditors,  regard  shall  be  had  to  the  value  of 
the  debts  due  to  each  creditor,  and  in  the  case  of  contributories  to  the  number  of 
votes  conferred  on  each  contribiitory  by  the  regulations  of  the  company. 

Sect.  13  of  1890. — General  rules  may  be  made  for  requiring  or  enabling  all  or 
any  of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sect.  91  ...  . 
to  be  exercised  or  performed  by  the  Hquidator  as  an  officer  of  the  Court,  and  subject 
to  the  control  of  the  Coui-t. 

[The  rules  below  have  been  made  under  this  section.] 

Sect.  23  of  1890. — (1.)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liqui-  Liquidator's 
dator  of  a  company  which  is  being  wound  up  by  order  of  the  Court  shall,  in  the  po^^r  to 
administration  of  the  property  of  the  company,  and  in  the  distribution  thereof    "^^^  '^• 
amongst  its  creditors,  have  regard  to  any  directions  that  may  be  given  by  resolution 
of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the  committee  of 
inspection,  and  any  direction  so  given  by  the  creditors  or  contributories  at  any 
general  meeting  shall  in  case  of  conflict  be  deemed  to  override  any  directions  given 
by  the  committee  of  inspection. 

(2.)  The  liqiiidator  may  from  time  to  time  summon  general  meetings  of  the 
creditors  or  contributories  for  the  purpose  of  ascertaining  their  wishes,  and  it  shall  be 
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his  duty  to  summon  meetings  at  such  times  as  the  creditors  or  contributories,  by- 
resolution,  either  at  the  meeting  appointing  the  liquidator  or  otherwise,  may  direct, 
or  whenever  requested  in  writing  to  do  so  by  one-tenth  in  value  of  the  creditors  or 
contributories  as  the  case  may  be. 

(3.)  The  hquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in 
relation  to  any  particular  matter  arising  under  the  winding-up. 

(4.)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liquidator  shall  use  his 
own  discretion  in  the  management  of  the  estate  and  its  distribution  among  the 
creditors. 

[As  to  the  meaning  of  "the  Companies  Acts,"  see  p.  6.] 


Power  to 
summon. 


Notices. 


Certificate  of 
postage. 


Costs. 


Chairman. 


Copy  resolu- 
tions. 


Meetings  summoned  by  Liquidator. 

Er.  47—57  of  1890  are  as  follows  :— 

47.  Subject  to  the  provisions  of  the  Companies  ("Winding-up)  Act,  1890,  and  to 
the  control  of  the  Court,  the  hquidator  may  from  time  to  time,  when  he  thinks 
expedient,  summon,  hold,  and  conduct  meetings  of  the  creditors  or  contributories 
for  the  purpose  of  ascertaining  their  wishes  in  all  matters  relating  to  the  winding- 
up. 

48.  Meetings  subsequent  to  the  first  meetings  of  creditors  and  contributories  shall 
be  summoned  by  sending  notices  to  them.  The  notice  to  each  creditor  shall  be  sent 
to  the  address  given  in  his  proof,  or  if  he  has  not  proved,  to  the  address  given  in 
the  statement  of  affairs  of  the  company,  or  to  such  other  address  as  may  be  known 
to  the  person  summoning  the  meeting.  The  notice  to  each  contributory  shall  be 
sent  to  the  address  mentioned  in  the  company's  books  as  the  address  of  such  con- 
tributory, or  to  such  other  address  as  may  be  known  to  the  person  summoning  the 
meetuig. 

49.  The  notices  of  general  meetings  to  be  issued  to  creditors  and  contributories 
by  the  official  receiver  or  liqiddator  shall,  where  no  special  time  is  prescribed,  be 
sent  off  not  less  than  seven  days  before  the  day  appointed  for  the  meeting. 

50.  A  certificate  by  the  official  receiver  or  other  officer  of  the  Court,  or  by  the 
clerk  of  any  such  person,  or  an  affidavit  by  the  liquidator,  or  his  solicitor  or  the 
clerk  of  either  of  such  persons,  that  the  notice  of  any  meeting  has  been  duly  posted, 
shall  be  sufficient  evidence  of  such  notice  having  been  duly  sent  to  the  person  to 
whom  the  same  was  addressed. 

51.  The  costs  of  summoning  a  meeting  of  creditors  at  the  instance  of  any  person 
other  than  the  official  receiver  or  liquidator  shall  be  paid  by  the  person  at  whose 
instance  it  is  summoned,  who  shall  before  the  meeting  is  summoned  deposit  with 
the  official  receiver  or  liquidator  (as  the  case  may  be)  such  sum  as  may  be  required 
by  the  official  receiver  or  liquidator  as  security  for  the  payment  of  such  costs.  The 
said  costs  shall  be  repaid  out  of  the  assets  of  the  company,  if  the  creditors  or  con- 
tributories, as  the  case  may  be,  shall  by  resolution  so  direct. 

52.  Where  a  meeting  is  summoned  by  the  official  receiver  he  or  someone  nomi- 
nated by  him  shall  be  chairman  of  the  meeting.  At  every  other  meeting  of  creditors 
or  contributories  (other  than  meetings  to  which  the  schedule  of  the  Companies 
(Winding-up)  Act,  1890,  applies)  the  chairman  shall  be  such  person  as  the  meeting 
by  resolution  shall  appoint. 

53.  'The  provisions  of  sccl.  91  of  tlic  Companies  Act,  1862,  rchttinrf  to  rotes  of  creditors 
and  contributories  at  mceiinys  sunnnoned  under  that  section  shall  apply  to  the  roting  of 
crrditors  and  contributories  at  meetings  held  under  the  Companies  (  Winditig-tip)  Act,  1890, 
and  thrsr  rules.     (Annulled  by  Rule  25  of  April,  1892,  see  below.) 

54.  The  official  receiver,  or,  as  the  case  may  be,  the  liquidator,  shall  send  in  the 
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High  Court  to  tlie  cliief  clerk  of  the  judge  to  whoiii  the  winding-ujj  of  the  com- 
pany is  assigned,  and  in  any  other  Court  to  the  registrar,  a  copy,  certified  by  him, 
of  every  resolution  of  a  meeting  of  creditors  or  contributories. 

65.  Where  a  meeting  of  creditors  or  contributories  is  summoned  by  notice,  the  Non-receipt 
proceedings  and  resolutions  at  the  meeting  shall,  unless  the  Court  otherwise  orders,   °*  notice, 
be  valid,  notwithstanding  that  some  creditors  or  contributories  may  not  have  received 

the  notice  sent  to  them. 

66.  Where  a  meeting  of  creditors  is  adjourned,  the  adjourned  meeting  shall  be  Adjournment. 
held  at  the  same  place  as  the  original  place  of  meeting,  unless  in  the  resolution  for 
adjournment  another  place  is  specified,  or  unless  the  Court  otherwise  orders. 

57.  In  calculating  a  quorum  at  a  creditors'  meeting  those  persons  only  who  are  Quorum, 
entitled  to  vote  shall  be  reckoned. 

Proxies. 

R.  123  of  1890. — 1.  A  proxy  shall  be  lodged  with  the  ofiicial  receiver  or  liquidator  Lodging  with 

not  later  than  four  o'clock  in  the  afternoon  of  the  day  before  the  meeting  at  which  otncial 
.    .    ,    ,  ,  receiver, 

it  IS  to  be  used. 

2.  No  person  shall  be  appointed  a  general  or  special  proxy  who  is  a  minor. 

R.  124  of  1890. — Where  an  official  receiver  who  holds  any  proxies  cannot  attend  Deputy 
the  meeting  for  which  they  are  given,  he  may  in  writing  depute  some  person  under  otnt^ial 
his  official  control  to  use  the  proxies  on  his  behalf  and  in  such  manner  as  he  may 
direct. 

R.  125  of  1890.— The  proxy  of  a  creditor  blind  or  incapable  of  writing  may  be  Creditors  who 
accepted  if  such  creditor  has  attached  his  signature  or  mark  thereto  in  the  presence  are  blind,  &c. 
of  a  witness,  who  shall  add  to  his  signature  his  description  and  residence ;  provided 
that  all  insertions  in  the  proxy  are  in  the  handwriting  of  the  witness,  and  such 
witness  shall  have  certified  at  the  foot  of  the  proxy  that  all  such  insertions  have 
been  made  by  him  at  the  request  of  the  creditor  and  in  his  presence  before  he 
attached  his  signature  or  mark. 


Voting  at  Meeting  summoned  by  Liquidator. 

R.  25  of  April,  1892. — At  a  meeting  of  creditors  or  contributories  held  in  the  How  votes 
winding-up  of  a  company  under  the  Companies  (Winding-up)  Act,  1890,  a  resolu-  count, 
tion  shall  be  deemed  to  be  passed  when  at  a  meeting  of  creditors  a  majority  in 
number  and  value  of  the  creditors  present,  personally  or  by  proxy,  and  voting  on 
the  resolution,  have  voted  in  favour  of  the  resolution,  and  at  a  meeting  of  the  con- 
tributories when  a  majority  in  number  and  value  of  the  contributories  present, 
personally  or  by  proxy,  and  voting  on  the  resolution,  have  voted  in  favour  of  the 
resolution,  the  value  of  the  contributories  being  detei-mined  according  to  the 
number  of  votes  conferred  on  each  contributory  by  the  regulations  of  the  company. 

At  a  meeting  either  of  creditors  or  contributories  in  a  winding-up,  if  the  last-  PoU. 
stated  rule  is  valid,  there  must  always  be  a  poll,  if  there  is  any  difi:erenco  of  opinion 
at  all,  expressed  by  the  show  of  hands.     But  the  rule  seems  scarcely  consistent  with 
Beet.  91  of  1862,  so  far  as  regards  meetings  convened  by  order  of  the  Court. 

Meetings  called  by  order  of  the  Court. 

A  meeting  may  be  called  to  consider  whether  a  winding-up  order  shall  or  shall 
not  be  made.  Thus,  in  the  case  of  The  Emma  Silver  Minbiff  Co.,  a  petition  having 
been  presented,   Malins,  V.-C,  directed  a  meeting  of  members  to  be  convened  for 
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Kecord  book. 


the  purpose  of  ascertaining-  •whether  they  wished  the  business  to  be  continued  or 
for  a  winding-up  order.  And  a  similar  meeting  was  directed  by  Vaughan  Wil- 
liams, J.,  in  Thomas  Hdicard  Brinsmead  and  Sons,  (1897)  1  Ch.  406. 

And  a  meeting  is  sometimes  called  to  consider  in  what  way  the  company  shall  be 
wound  up.     City  and  County  Bank,  10  Ch.  470,  and  Form  392d,  infra. 

For  order  on  application  of  liquidator  for  liberty  to  call  meeting  of  creditors  and 
members  to  ascertain  whether  they  desired  vendor's  lien  of  10,000^.  to  be  paid  out 
of  the  assets,  and  if  so,  liquidator  to  pay  same  ofp,  but  the  payment  not  to  affect 
rights  of  secured  and  unsecured  creditors,  inter  so.  South  Durham  Iron  Co., 
Hall,  V.-C,  1st  August,  1877.     B.  1476. 

As  to  meetings  under  the  Joint  Stock  Companies  Arrangement  Act,  1870,  see  the 
note  to  that  Act,  infra.  Sect.  IV. 

Where  no  case  for  winding-up  is  made  out  the  Court  will  not  order  a  meeting  to 
be  held.     Joint  Stock  Coal  Co.,  8  Eq.  146  ;  Langham  Skating  Bink,  5  C.  Div.  669. 

Sometimes  a  meeting  is  called  to  consider  whether  there  shall  be  an  order  or 
whether  the  petition  shall  stand  over.      Western  of  Canada,  17  Eq.  1. 

R.  143  of  1890. — The  official  receiver,  until  a  liquidator  is  appointed  by  the 
Court,  and  thereafter  the  liquidator,  shall  keep  a  "record  book,"  in  which  he  shall 
record  all  minutes,  aU  proceedings  had  and  resolutions  passed  at  any  meeting  of 
creditors  or  contributories.  .  .  . 


Form  392d.       Upon  tlie  petition,  &c.,  It  is  ordered  that ,  tlie  secretarj'  of  the 

^  ,     ]       TT  sd  cov,  do  sumraon  a  meeting'  of  the  contributories  of  the  sd  coy  for 
Order  to  call  ■''  ..,  .,  „,  ,  .,  .., 

meeting  the  pm'pose  of  ascertaining  the  wishes  of  the  sd  contributories  with 

before  hearing  reference  to  the  sd  petition,  such  meeting  to  be  held  at ,  &c.,  on 

petition.  °        •     And  the  Ct  appts ,  or  failing  him chairman  of  such 

meeting.  And  orders  such  chairman  to  report  the  result  of  such  meet- 
ing to  the  Ct,  And  that  notice  of  the  sd  meeting  be  sent  by  post  by  the 

sd at  least clear  days  before  the  day  appointed  for  the  sd 

meeting,  to  each  of  the  sd  contributories  at  the  addresses  of  such  con- 
tributories resply  appearing  in  the  books  of  the  sd  coy,  And  that  the 
petition  do  stand  over  until  the  first  petition  day  after  the  sd  meeting 
has  been  held.  General  Phosphate  Corporation,  0096  of  1893,  Vaughan 
AViUiams,  J.,  18  May,  1893. 

In  Thomas  Edward  Brinsmead  and  Sons  (Vaughan  Williams,  J.,  Nov.,  1896)  no 
order  was  drawn  up,  but  a  memorandum  was  signed.     See  Form  394b. 


Form  393. 


Order  for 
provisional 
liquidator  to 
call  meetings 
as  to  protect- 
ing iiitfTcsts 
of  croditors, 
&c. 


Upon  the  applicon  of  S.,  the  off  rear  and  prov  liqr  of  the  above- 
named  bank,  by  summons  dated,  &c.,  and  upon  hearing  counsel  for 
the  applicant  and  for  the  above-named  bank,  and  reading  the  order 
dated,  &c.  (appointing  prov  liqr),  the  alfts,  &c..  It  is  ordered  that 
separate  meetings  of  the  creditors  and  contributories  of  the  above- 
named  bank  bo  lield  for  tlio  purpose  of  ascertaining  their  wishes  as  to 
the  mod(;  of  protecting  tlioir  several  interests,  and  that  such  meetings 

rosply  lio  lu^ld  at ,  on ,  the day  of ,  1892,  and  that 

iKjticoH  convening  sucli   ni(;etiiigs   rosply  bo  advertised  in  The  Times 
uud  The  ^Standard  novvspapors,  and  iu  addition  to  such  advertisements 
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a  circular  letter  containing  a  notice  of  such  meeting  be  sent  to  all  the 
contributories  of  the  above-named  bank  whose  names  are  on  the 
London  register,  and  also  to  all  the  creditors  of  the  above-named 
bank  whose  names  and  addresses  are  known  to  the  appHcant.  And  it 
is  ordered  that  the  applicant,  as  off  recr  and  prov  Hqr,  do  preside  at 
such  meeting,  and  report  the  result  thof  to  the  Ct.  And  it  is  ordered 
that  the  costs  of  the  applicant  and  of  the  above-named  bank  of  the  sd 
applicon  and  consequent  thereon  be  costs  in  this  matter.  Mercantile 
Bank  of  Australia,  089  of  1892,  Vaughan  Williams,  J.,  3rd  June,  1892. 

Upon  the  applicon  of  the  off  llqrs  of  the  above-named  coy,  and  upon    Form  394. 

hearing  the  solors  for  the  applicant,  It  is  ordered  that  the  apphcants  ^TT     7 

do  summon  a  meeting  of  the  shareholders  whose  names  appear  on  the  liquidator  to 

share  register  of  the  sd  coy  for  the  purpose  of  ascertaining  the  wishes  °'^  i™':^'^^"^ 

of  the  sd  shareholders  as  to  the   acceptance  or  otherwise  of  certain  holders  as  to 

terms  of  settlement  of  the  action  now  pending  in  this  honourable  Ct  settlement  of 

i-  ^  action, 

between  the  X.  Coy  and  the  sd  coy,  entitled  "  The  X.  Coy  v.  The  N. 

Coy,  Limtd.  1889.  B.  3G08"^— such  terms  being  the  payment,  &c. 
And  it  is  ordered  that  the  sd  meeting  be  held  in  London  on,  &c.,  or 
such  subsequent  date  as  the  applicants  may  determine  upon.  And 
that  notice  to  the  sd  shareholders  of  such  meeting  shall  be  given  seven 
clear  days  before  the  date  thof.  And  that  W.,  of,  &c.,  one  of  the  sd 
off  liqrs,  do  act  as  chairman  of  the  sd  meeting,  and  report  the  result 
thof  to  Mr.  Justice  Stirling.  And  that  the  votes  of  the  shareholders 
at  such  meeting  may  be  given  either  personally  or  by  proxy.  Notting- 
ham and  Derby  Water  Gas  Co.,  Stirling,  J.,  14th  April,  1892. 

In  the  matter,  &c.,  7th  of  June,  1893.  Form  394a 

Memorandum.  

Mr.  Justice  Vaughan  Williams  has  directed  a  meeting  of  the  share-  ^^  ^^  meetin^'^ 
holders  of  the  above-named  corporation  to  be  summoned  by  the  secre- 
tary of  the  sd  corporation,  pursuant  to  the  above  statutes,  for  the 
purpose  of  ascertaining  their  wishes  as  to  the  jiending  petition  for  the 
winding-up  of  the  above-named  corporation.  And  that  such  meeting 

shall  be  held  on,  &c.,  at o'clock  in  the  afternoon,  at,  &c.     The 

judge  has  appointed to  act  as  chairman  at  such  meeting.    General 

Phosphate  Corporation,  0096  of  1893. 

Memorandum. 

{Full  title  and  reference  to  record.)  Form  394b. 

Mr.  Justice  Vaughan  Williams  has  directed  a  meeting  of  share-  Xiwther 
holders  of  the  above-named  coy  to  be  summoned  pursuant  to  the  above 
statutes,  for  the  purpose  of  ascertaining  the  wislies  of  the  shareholders 
as  to  whether  the  coy  shall  continue  to  carry  on  business,  or  whether 
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Form  395. 

Notice  con- 
Tening  meet- 
ing directed 
hy  the  Court. 


the  coy  shall  be  wound  up  by  the  Ct  under  the  provisions  of  the  above- 
mentd  Acts  in  accordance  with  the  prayer  to  the  peton  presented  in 
this  matter. 

Notice  of  the  sd  meeting-  is  to  be  sent  by  post,  at  least  seven  clear 
days  before  the  day  appointed  for  the  meeting,  to  each  of  the  share- 
holders of  the  coy,  at  the  addresses  of  such  shareholders  resply  appear- 
ing in  the  books  of  the  sd  coy. 

The  judge  has  directed  one  of  the  off  recrs  attached  to  the  Ct  to  act 
as  chairman  of  the  sd  meeting,  and  he  is  to  report  the  result  of  the  sd 
meeting  to  the  Ct,  and  in  such  report  the  votes  of  the  shareholders 
who  repudiate  their  shares  are  to  be  distinguished  from  those  who  do 
not  repudiate,  and  the  amount  of  the  holdings  of  the  several  share- 
holders voting  at  the  meeting  is  to  be  stated. 

And  the  further  hearing  of  the  sd  peton  is  adjourned  to  the  25th 
Nov.  1896. 

H.  J.  Hood. 
Registrar  Cos  ( Winding-up). 

Thomas  Edward  Brinsmead  and  Sons  (00200  of  1896),  6tli  Nov.,  1896. 


In  the  matter,  «S:c. 
Notice  is  hereby  given,  that  Mr.  Justice  — 


■  has  directed  a  meeting 
of  the  creditors  [or  contributories]  of  the  above-named  coy  to  be 
summoned  pursuant  to  the  above  statutes  for  the  purpose  of  ascertain- 
ing their  wishes  as  to  [state  the  object  for  which  meeting  called,  unless 
notice  is  hy  advertisement,  in  xvhich  case  say,  certain  matters  relating  to 
the  winding-up  of  the  sd  coy],  and  that  such  meeting  will  be  held 

on day,  the day  of  ,  189 — ,  at  o'clock  in  the 

noon,  at  - 


in  the  county  of 


at  which  time  and  place  all  the 


creditors  [or  contributories]  of  the  sd  coy  are  requested  to  attend. 
[The  sd  judge  has  appointed  H.  T.,  of,  &c.,  to  act  as  chairman  of  such 
meeting.] 

Dated  this day  of ,  189—.  E.  P.  H.,  Liqr. 

See  Rr.  45,  4C. 

The  above  form  is  on  the  lines  of  Form  45  in  the  schedule  to  the  Rules  of 
November,  1862,  and  may  be  adopted  where  the  Court  directs  a  meeting. 


Torm  395a. 

Auothor. 


[Full  title  a7id  reference  to  record.') 

Notice  is  hereby  given  that  Mr.  Justice  Vaughan  "Williams  (the 
judge  before  whom  the  peton  presented  by  U.  to  wind  up  the  above- 
named  coy  is  now  ponding)  has  directed  a  meeting  of  the  shareholders 
of  the  above-named  coy  to  bo  sunmioned,  pursuant  to  the  above  statutes, 
for  the  purpose  of  ascertaining  the  wishes  of  the  shareholders  as  to 
whether  the  coy  shall  continue  to  carry  on  business,  or  whether  the 
coy  shall  be  wound  up  by  the  Ct  under  the  provisions  of  the  above- 
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mentd  Acts,  in  accordance  with  the  prayer  of  the  sd  peton,  and  that 
such  meeting  will  be  held  on  Monday,  the  23rd  day  of  Nov.,  1896,  at 
half-past  two  o'clock  in  the  afternoon,  at  the  Inns  of  Court  Hotel, 
Lincoln's  Inn  Fields,  London,  W.C 

The  sd  judge  has  directed  one  of  the  off  recrs  attached  to  the  Ct  to 
act  as  chairman  of  the  sd  meeting. 

Dated  13th  day  of  Nov.,  1896. 

H.  J.  Hood, 

Registrar  Cos  Winding-up,  Bankruptcy  Buildings, 

Carey  Street,  London,  W.C. 

Note. — By  the  direction  of  the  judge  the  attention  of  shareholders 
who  repudiate  their  shares  is  called  to  the  fact  that  it  is  jDossible  that 
it  may  be  held  that  by  attending  the  meeting,  or  by  attending  the 
meeting  and  voting  thereat,  such  shareholders  have  elected  to  accept 
the  position  of  shareholders  of  the  coy,  and  therefore  forfeited  their 
right  to  repudiate  their  shares.  Shareholders  may  attend  and  vote  at 
the  sd  meeting  either  personally  or  by  proxy.  A  form  of  proxy  accom- 
panies this  notice.  The  judge  has  expressed  his  desire  that  no  circulars 
should  be  sent  to  shareholders,  TJwmas  Edward  Brinsmcad  and  Sons 
(00200  of  1896). 

This  is  the  notice  given  of  the  meeting  referred  to  in  Form  394b.  The  meeting 
resolved  that  it  was  desirable  to  go  on,  but  the  learned  judge  made  a  winding-uii 
order,  and  the  Court  of  Appeal  affirmed  the  decision.  There  were  a  number  of 
shareholders  who  had  repudiated  their  shares  on  the  ground  of  misrepresentation, 
and  had  taken  proceedings  to  enforce  such  repudiation.  Having  thus  definitively 
elected  to  avoid  their  contracts,  they  could  have  voted  without  danger,  for  "  if  a 
man  once  determines  his  election  it  shall  be  determined  for  ever"  (Com.  Dig.  Elec- 
tions (c.  2)),  so  held  by  Court  of  Appeal  in  Foiilkes  v.  Quartz  Hill  Co.,  in  1884  (Em. 
Dig.  1884,  p.  102),  and  see  further  Part  I.  of  this  work,  p.  67.  To  vote  at  a  meet- 
ing of  the  company  after  knowledge  of  a  right  to  repudiate  and  before  vrrit  issued 
operates  as  an  affirmance  of  the  contract.     S/iarplci/  v.  Louth,  ij-c.  Co.,  2  C.  D.  663. 


( Title.)  Form  396. 


Take  notice,  that  a  meeting  of  creditors  [_or  contributories]  in  the  Notice  of 

above  matter  will  be  held  at on  the day  of  ,  189 — ,  at  nieotmg 

,  1     T    .     ,,  -^  (general 

• o  clock  m  the noon.  form). 

Agenda.  ^o^m  26  of 

.  .  -,  1890. 

\^Here  insert  imrpose  for  lohich  meeting  called.] 

Dated  this day  of ,  189 — . 

(Signed) ,  ["  Liqr  "  or  "  Off  recr."] 

Forms  of  general  and  special  proxies  are  inclosed  herewith.    Proxies 

to  be  used  at  the  meeting  must  be  lodged  not  later  than o'clock 

on  the day  of ,  189 — . 

For  general  and  special  proxy,  sec  Forms  158,  159,  and  Chap.  XVII.     And  see 
note  to  Form  402,  also  Form  402a. 

F.  A  A 
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Form  397. 

Notice  of 
general  meet- 
ing of 

creditors  (on 
requisition). 


{Title.) 

Notice  is  hereby  given  that  in  pursuance  of  a  requisition  by  creditors 
rejDi'esenting  one-tenth  in  value  of  the  unsecured  creditors  of  the  coy, 
a  meeting  of  the  creditors  in  the  above  matters  will  be  held  at  No.  33, 
Carey  Street,  Lincoln's  Inn,  W.C,  on  Thursday,  the  9th  day  of  June, 
1892,  at  12  o'clock  noon. 

Agekda. 

(a)  To  consider  the  propriety  of  accepting  an  offer  of  10s.  in  the  £ 
upon  the  respective  debts  of  the  creditors,  together  with  payment  of  all 
costs,  charges,  and  expenses  incident  to  the  liquidation. 

(b)  To  fill  a  vacancy  in  the  office  of  a  member  of  the  committee  of 
inspection. 

Dated  the  27th  day  of  May,  1892. 

C.  J.  S.,  Off  Eecr  and  Liqr. 

Forms  of  general  and  special  proxy  are  inclosed  herein.  Proxies  to 
be  used  at  the  meeting  must  be  lodged  not  later  than  12  o'clock  on 
the  8th  June,  1892.     Broad's  Patent  Night  Light  Co. 

See  sect.  23  (2)  of  1890,  svpra.     And  see  note  to  Form  402. 


Form  398. 

Authority  to 
deputy  to  act 
as  chairman 
of  meeting 
and  use 
proxies, 
rorm  25  of 
1890. 


-,  the  off  recr  of 


{Title.) 
-,  do  hereby  nominate  Mr. 


-,of 


to  be  chairman  of  the  first  meeting  of  creditors  [or  contributories]  in 

the  above  matter,  appointed  to  be  held  at  ,  on  the day  of 

,  189 — ,  and  I  depute  him  \Jiere  insert,  "being  a  person  in  my 


employment  or  under  my  official  control,  or  being  an  officer  of  the 
Board  of  Trade  "]  to  attend  such  meeting  and  use,  on  my  behalf,  any 
proxy  or  proxies  held  by  me  in  this  matter. 

Dated  this day  of ,  189 — . 

Off  Eecr. 


Form  399. 

Affidavit  of 
postage  of 
notices  of 
meeting. 
Form  27  of 
1890. 


{Title.) 
-,  a  [state  the  description  of  the  deponent],  make  oath  and  say 


as  follows  : — 

1 .  That  I  did  on  the day  of 


189 — ,  send  to  each  creditor 


mentd  in  the  coy's  statement  of  affairs  [or  to  each  contributory  mentd 
in  the  register  of  members  of  the  coy]  a  notice  of  the  time  and  the 
place  of  the  [insert  here  "general"  or  "adjourned  general,"  or  "first" 
meeting  of  creditors  or  contributories,  as  the  case  may  he~\  in  the  form 
herounto  annexed  marked  "A." 

2.  Tliat  the  notices  for  creditors  were  addressed  to  the  sd  creditors 
rcsply,  according  to  tlicir  respective  names  and  addresses  appearing  in 
the  statement  of  uilaii's  of  the  coy. 


I 
I 
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3.  That  the  notices  for  contributories  were  addressed  to  the  con- 
tributories  resply  according  to  their  respective  names  and  addresses 
appearing  in  the  register  of  the  coy. 

4.  That  I  sent  the  sd  notices  by  putting  the  same  prepaid  into  the 

post  office  at ,  before  the  hour  of o'clock  in  the noon  on 

the  sd  day. 

Sworn,  &c. 


{Title.)  Form  400. 


I, ,  a  clerk  in  the  office  of  the  off  recr,  hereby  certify : —  Certificate  of 

'  'J  J  postage  of 

1.  That  I  did  on  the day  of ,  189—,  send  to  each  creditor  "o^i^^** 

mentd  in  the  statement  of  affairs,  «?•  each  contributory  mentd  in  the  Form  28  of 
register  of  members  of  the  coy  \_or  as  the  case  may  ie],  a  notice  of  the  1890. 
time  and  the  place  of  the  first  meeting  \or  "a  general  meeting,"  or 
"adjourned  general  meeting,"  as  the  case  may  he~\  in  the  form  here- 
unto annexed  marked  "A." 

Paragraj)hs  2,  3,  and  4,  as  in  [last  form']. 

(Signatiu'e) . 

Dated . 

A  certificate  by  the  official  receiver  or  other  officer  of  the  Court,  or  by  the  clerk  of 
any  such  person,  or  an  affidavit  by  the  liquidator,  or  his  solicitor,  or  the  clerk  of 
either  of  such  persons,  that  the  notice  of  any  meeting  has  been  duly  posted,  shall  be 
sufficient  evidence  of  such  notice  having  been  duly  sent  to  the  person  to  whom  the 
same  was  addressed. 


{Title.)  Form  401. 


Before  ,  at  ,  on  the   day  of  ,   189 — ,  at  Memorandum 

,11  of  adiourn- 

O  clock.  ment  of  first 


Memdm. — The   first    [or   as   the    case   may   he~\   meeting   of    [insert  or  other 

of 


"creditors"  or   "contributories,"    as    the  case  may   be~\  in  the  above  p^^jj^^-fg 
matter  was  held  at  the  time  and  place  above-mentd  ;  but  it  appearing  1890. 
that  [here  state  reason  for  adjournment]   the  meeting  was  adjourned 

until  the day  of ,  189 — ,  at o'clock  in  the noon,  then 

to  be  held  at  the  same  place. 

,  Chairman. 


{Title.)  Form  402. 


I,  W.  S.,  of  ,  in  the  county  of  ,  being  a  creditor  [or  con-  Proxy  at 


tributory]  of  the  above-named  coy,  hereby  appoint  ,  of  ,  as 

my  proxy  to  vote  for  me,  and  on  my  behalf,  at  the  meeting  of  the 

A  a2 


eneral  meet- 
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creditors  [or  contributories]  of  the  sd  coy,  summoned  by  direction  of 

Mr.  Justice  ,  to  be  held  on  the  day  of  ,  and  at  any 

adjournment  thereof. 

As  witness  my  hand  this day  of ,  189 — . 


W.  S. 

Signed  by  the  sd  W.  S.  j 
in  the  presence  of  ) 

J.  M.,  of,  &c. 

Rule  25  of  April,  1892,  recognizes  the  right  to  vote  by  proxy.  See,  as  to  proxies, 
Er.  123 — 125  of  1890  {supra,  p.  349).  It  is  to  be  observed  that  the  rules  set  out  in 
the  first  schedule  to  the  Act  of  1890  only  apply  to  the  first  meetings  of  creditors  and 
contributories,  and  accordingly  there  appears  to  be  nothing  to  prevent  the  appoint- 
ment of  any  person  as  special  or  general  proxy  at  subsequent  meetings. 

The  name  of  the  official  receiver  ought  not  to  be  inserted  as  proxy. 


Form  402a. 

Another, 
approved  by 
the  Court. 


{Full  title  and  reference  to  record.) 

I,  the  undersigned,   a  shareholder  of  the  above-named  coy,  hby 
appoint  [insert  name,  address,  and  description  of  proxy  proposed.     Such 

proxy  must  be  a  shareholder  of  the  coy'],  of ,  in  the  county  of , 

as  my  proxy,  to  act  for  me  at  the  meeting  of  shareholders  to  be  held 
at  the  Inns  of  Court  Hotel,  Lincoln's  Inn  Fields,  London,  W.C,  on 
Monday,  the  23rd  day  of  Nov.,  1896,  at  half -past  two  o'clock  in  the 
afternoon,  for  the  purpose  of  ascertaining  the  wishes  of  the  share- 
holders as  to  whether  the  coy  shall  continue  to  carry  on  business, 
or  whether  the  coy  shall  be  wound  up  by  the  Ct  under  the  provisions 
of  the  above-mentd  Acts,  and  at  such  meeting,  and  any  adjournment 
thof,  to  vote  for  me  and  in  my  name  [insert  here  either  "  in  favour  of 
carrying  on  the  business  of  the  coy,^''  or,  "  in  favour  of  a  ivindi^ig-up  by  the 
Ct,''''  or,  "  in  favour  either  of  continuing  the  sd  business  or  of  a  tvinding- 
up,  as  my  proxy  may  approve"]. 

Dated  this day  of  Nov.,  1896. 

Signature (Stamp.) 

Address 

Description 


Holder  of  [itisert  hoiv  many]  shares  in  the  above  coy. 

Note. — This  proxy  must  be  lodged  at  the  office  of  the  off  recr, 
33,  Carey  Street,  Lincoln's  Inn,  London,  not  later  than  the  day  before 
the  mooting  at  which  it  is  to  be  used. 

Any  alteration  made  in  the  form  of  this  proxy  must  be  initialled. 

Note. — The  above  i.s  the  form  of  proxy  paper  issued  by  direction  of  the  Court  in 
Thomas  L'dtvard  lirinsmcad  i^-  Co.  See  Forms  394b  and  395a,  supra.  The  portion  in 
itulics  took  the  form  of  marginal  notes  in  the  original  form. 
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(  Title. 
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Form  403. 


of 


Meeting  of  creditors  \_or  contributories]  held  at  ,  this  day  List  of 

crcditorH  or 
coutributorics 
assembled,  to 


-,  18-. 


Number. 


Names  of  Creditors  [or  Contributories]  present  or 
rejjresentcd. 


Total  number  of  creditors  [or  contributories] 
present  or  represented. 


Amount  of  Proof  [or       ^e  used  at 
Number  of  Shares].        every  meet- 


Form  31  of 
1890. 


{Title.) 

I,  A.  B.,  the  liqr  of  the  above-named  coy,  chairman  of  a  meeting  of 
the  creditors  [or  contributories]  of  the  above-named  coy,  summoned  by 

advertisement  [or  notice],  dated  the day  of ,  and  held  on  the 

day  of ,  at  ,  in  the  county  of ,  do  hby  report  to  the 

Ct  the  result  of  such  meeting  as  follows  :  — 

The  sd  meeting  was  attended,  either  personally  or  by  proxy,  by 


Form  404. 

Report  of 
result  of 
meeting  of 
creditors  or 
contribu- 
tories. 
Form  32  of 
1890. 


creditors,  whose  proofs  of  debt  against  the  sd  coy  were  admitted  for 

voting  purposes,  amounting  in  the  whole  to  the  value  of 1,  [or  by 

contributories,  holding  in  the  whole shares  in  the  sd  coy, 

and  entitled  resply  by  the  regulations  of  the  coy  to  the  number  of 
votes  hnftr  mentioned]. 

The  question  submitted  to  the  sd  meeting  was,  whether  the  creditors 
[or  contributories]  of  the  sd  coy  wished  that  [here  state  proposal  sub- 
mitted to  the  meeting~\. 

The  sd  meeting  was  of  opinion  that  the  sd  proposal  should  [or 
should  not]  be  adopted  [or  the  result  of  the  voting  upon  such  question 
was  as  follows  :] 

The  ujider-mentd  creditors  [or  contributories]  voted  in  favour  of  the 
sd  proposal  being  adopted  : — 


Name  of  Creditor 
\_or  Contributory ] . 


Address. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  conferred 
on  each  Contributory  by  the 
Regulations  of  the  Company. 
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The  under-mentd  creditors  [or  contributories]  voted  against  the  sd 
proposal  being  adopted : — 


Name  of  Creditor 
[or  Contributory]. 


Address. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  conferred 
on  each  Contributoiy  by  the 
RegTilations  of  the  Company. 


Dated  this 


day  of 


189—. 


(Signed)         H.  T., 

Chairman. 
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CREDITORS. 


What  Debts  provable. 

Sect.  158  of  1862. — lu  the  event  of  any  company  being  -wound  up  under  this  Act,  Solvent 
all  debts  payable  on  a  contingency,  and  all  claims  against  the  company,  present  or  companies, 
future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be 
admissible  to  proof  against  the  company  ;  a  just  estimate  being  made,  so  far  as  is 
possible,  of  the  value  of  all  such  debts  or  claims  as  may  be  subject  to  any  contin- 
gency or  sound  only  in  damages,  or  for  some  other  reason  do  not  bear  a  certain 
value. 

The  right  of  proof  conferred  by  the  above  section  is  now  limited  to  the  case  of 
solvent  companies  ;  for,  as  regards  insolvent  companies,  sect.  10  of  the  Judicature 
Act,  1875,  declares  vrhat  debts  and  liabilities  are  to  be  provable. 

That  section  is  as  follows  :  — 

Jud.  Act,  1875,  s.  10. — In  the  administration  by  the  Court  of  the  assets  of  any  Insolvent 
person  who  may  die  after  the  commencement  of  this  Act,  and  whose  estate  may  companies, 
prove  to  be  insufficient  for  the  payment  in  full  of  his  debts  and  liabilities,  and  in 
the  winding-up  of  any  company  under  the  Companies  Acts,  1S62  and  1867,  whose  assets 
may  prove  to  be  insufficient  for  the  payment  of  its  debts  and  liabilities,  and  the  costs  of 
winding-up,  the  same  rules  shall  prevail  and  he  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to  the 
valuation  of  annuities,  and  future  and  contingent  liabilities  respectively,  as  may  be  in 
force  for  the  time  being  under  the  law  of  bankruptcy  with  respect  to  the  estates  Application 
of  persons  adjudged  bankrupt,  and  all  persons  who  in  any  such  case  would  be  en-   of  bank- 
titled  to  prove  for  and  receive  dividends  out  of  the  estate  of  any  such  deceased  ruptcy  law. 
person,  or  out  of  the  assets  of  any  such  company,  may  come  in  under  the  decree  or 
order  for  the  administration  of  such  estate,  or  under  the  winding-iip  of  such  com- 
pany, and  make  such  claims  against  the  same  as  they  may  respectively  be  entitled 
to  by  virtue  of  this  Act. 

The  words  in  the  above  section  "  as  to  the  debts  and  liabiHties  provable,"  mean 
"  as  to  what  debts  and  liabilities  can  be  proved,  and  the  manner  in  which  they  are 
to  be  proved."     Xaylor  v.  Mersey  Steel  Co.,  9  Q.  B.  Div.  648  ;  9  Ap.  Cas.  434. 

The  debts   and  liabilities   provable   La  bankruptcy  are  specified  in  sect.  37  of  BANKEurTCY 
the  Banki'uptcy  Act,  1883,  which  is  as  follows  : —  Rules. 

Bankruptcy  Act,  1883,  s.  37.— (1)  Demands  in  the  nature  of  unUquidated  damages    (Juliquidated 
arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of  trust,  shall  not  damages, 
be  provable  m  bankruptcy. 

(2)  A  person  having  notice  of  any  act  of  bankruptcy,   available  against  the 
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Debt  after 
notice  of  act 
of  bank- 
ruptcy. 

Other  debts, 
(Sec.  provable. 

Estimate  as 
to  contingent 
debts,  &c. 

Appeal. 


Assessment 
of  value. 


Meaning  of 
"liability." 


debtor,  shall  not  jirove  under  the  order  for  any  debt  or  liability  contracted  by  the 
debtor  subsequently  to  the  date  of  his  so  having  notice. 

(3)  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  the  debtor  is  subject  at  the  date  of  the  receiving  order,  or  to 
which  he  may  become  subject  before  his  discharge  by  reason  of  any  obligation 
incurred  before  the  date  of  the  receiving  order,  shall  be  deemed  to  be  debts  provable 
in  bankruptcy. 

(4)  An  estimate  shall  be  made  by  the  trustee  of  the  value  of  any  debt  or  liability, 
provable  as  aforesaid,  which  by  reason  of  its  being  subject  to  any  contingency  or 
contingencies,  or  for  any  other  reason,  does  not  bear  a  certain  value. 

(5)  Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as  aforesaid  may 
appeal  to  the  Court. 

(6)  If  in  the  opinion  of  the  Court  the  value  of  the  debt  or  liability  is  incapable 
of  being  fairly  estimated,  the  Court  may  make  an  order  to  that  effect,  and  there- 
upon the  debt  or  liability  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a  debt 
not  provable  in  bankruptcy. 

(7)  If,  in  the  opinion  of  the  Court,  the  value  of  the  debt  or  liability  is  capable  of 
being  fairly  estimated,  the  Court  may  direct  the  value  to  be  assessed  before  the 
Court  itself  without  the  intervention  of  a  jury,  and  may  give  all  necessary  directions 
for  this  purpose,  and  the  amount  of  the  value  when  assessed  shall  be  deemed  to  be 
a  debt  provable  in  bankruptcy. 

(8)  "Liabihty"  shall,  for  the  purposes  of  this  Act,  include  any  compensation 
for  work  or  labour  done,  any  obligation  or  possibility  of  an  obligation  to  pay  money 
or  money's  worth  on  the  breach  of  any  express  or  implied  covenant,  contract, 
agreement,  or  undertaking,  whether  the  breach  does  or  does  not  occur,  or  is  or  is 
not  hkely  to  occur  or  capable  of  occurring  before  the  discharge  of  the.  debtor ;  and 
generally  it  shall  include  any  express  or  implied  engagement,  agreement,  or  under- 
taking, to  pay,  or  capable  of  resulting  in  the  payment  of  money  or  money's  worth, 
whether  the  payment  is  as  respects  amount  fixed  or  unliquidated ;  as  respects  time, 
present  or  future,  certain,  or  dependent  on  any  one  contingency,  or  on  two  or  more 
contingencies  ;  as  to  mode  of  valuation,  capable  of  being  ascertained  by  fixed  rules, 
or  as  matter  of  opinion. 


Proofs. 

How  Made. 

Er.  96—109  of  1890  are  as  follows  :— 
96.  Every  creditor  shall  prove  his  debt. 

Af&davit  97.  A  debt  may  be  proved  by  delivering  or  sending  through  the  post  in  a  prepaid 

of  proof.  letter  to  the  official  receiver,  or,  if  a  lii^uidator  has  been  appointed,  to  the  liquidator, 

an  affidavit  verifying  the  debt. 

98.  The  affidavit  may  be  made  by  the  creditor  himself,  or  by  some  person  autho- 
rized by  or  on  behalf  of  the  ci'editor.  If  made  by  a  person  so  authorized,  it  shall 
state  his  authority  and  means  of  knowledge. 

Vouchers.  99.  The  affidavit  shall  contain  or  refer  to  a  statement  of  account  showing  the 

particulars  of  the  debt,  and  shall  specify  the  vouchers,  if  any,  by  which  the  same 
can  be  substantiated.  The  official  receiver  or  liquidator  may  at  any  time  caU  for 
the  production  of  the  vouchers. 

Security.  100.  The  affidavit  shall  state  whether  the  creditor  is  or  is  not  a  secured  creditor. 

Cost.  101.  A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court  other- 

wise orders. 

Discount.  102.  A  creditor  proving  liia  debt  sliall  deduct  therefrom  all  trade  discounts,  but 
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ho  shall  uot  Lc  compelled  to  deduct  any  discount,  not  exceeding  five  per  centum  on 
the  not  amount  of  his  claim,  which  he  may  have  agreed  to  allow  for  payment  in 
cash. 

103.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  and  the  order  Periodical 
to  wind  up  is  made  at  any  time  other  than  one  of  those  periods,  the  person  entitled  Payments, 
to  the  rent  or  payment  may  prove  for  a  proportionate  part  thereof  up  to  the  date  of 

the  winding-up  order  as  if  the  rent  or  payment  grew  due  from  day  to  day. 
As  to  rent  accruing  due  under  a  lease,  see  Tanthcr  Lead  Co.,  (1896)  1  Ch.  100. 

104.  On  any  debt  or  sum  certain,  payable  at  a  cci-tain  time  or  otherwise,  whereon  Interest, 
interest  is  not  reserved  or  agreed  for,  and  which  is  overdue  at  the  date  of  the 
winding-up  order,  the  creditor  may  prove  for  interest  at  a  rate  not  exceeding  four 

per  centum  per  annum  to  the  date  of  the  commencement  of  the  winding-up  from 
the  time  when  the  debt  or  sum  was  payable,  if  the  debt  or  sum  is  payable  by 
virtue  of  a  written  instrument  at  a  certain  time,  and  if  payable  otherwise,  then 
from  the  time  when  a  demand  in  writing  has  been  made  giving  notice  that  interest 
will  be  claimed  from  the  date  of  the  demand  until  the  time  of  payment. 

105.  A  creditor  may  prove  for  a  debt  not  payable  when  the  winding-up  order  Proof  subject 
was  made,  as  if  it  were  payable  immediately,  subject  to  a  rebate  of  interest  at  the  ^°  rebate, 
rate  of  five  per  centum  per  annum  computed  from  the  date  of  the  winding-up 

to  the  time  when  the  debt  would  have  become  payable  according  to  the  terms  on 
which  it  was  contracted. 

108.  In  any  case  in  which  it  appears  from  the  statement  of  affairs  that  there  are  Workmen's 
numei-ous  claims  for  wages  by  workmen  and  others  employed  by  the  company,  it  wages, 
shall  be  sufficient  if  one  proof  for  all  such  claims  is  made  either  by  a  foreman  or  by 
some  other  person  on  behalf  of  all  such  creditors.  Such  proof  shall  have  annexed 
thereto,  as  forming  part  thereof,  a  schedule  setting  forth  the  names  of  the  workmen 
and  others,  and  the  amounts  severally  due  to  them.  Any  proof  made  in  compliance 
with  this  rule  shall  have  the  same  effect  as  if  separate  proofs  had  been  made  by 
each  of  the  said  workmen  and  others. 

107.  Where  a  creditor  seeks  to  prove  in  respect  of  a  bill  of  exchange,  promissory  Production 
note,  or  other  negotiable  instrument  or  security  on  which  the  company  is  liable,  security, 
such  bill  of  exchange,  note,  instrument,  or  security  must,  subject  to  any  special 

order  of  the  Court  made  to  the  contrary,  be  produced  to  the  official  receiver,  chair- 
man of  a  meeting,  or  liquidator,  as  the  case  may  be,  and  be  marked  by  him  before 
the  proof  can  be  admitted  either  for  voting  or  for  any  pui-pose. 

108.  A  proof  intended  to  be  used  at  the  first  meeting  of  creditors  or  at  an  Proofs  for 
adjournment  thereof  shall  be  lodged  with  the  official  receiver  not  later  than  the  "^^'^  meetings, 
time  mentioned  for  that  purpose  in  the  notice  convening  the  meeting,  or  adjourned 

meeting. 

109.  Where  a  liquidator  is  appointed  all  proofs  of  debts  that  have  been  received  DeUvery  by 

by  the  official  receiver  shall  be  handed  over  to  the  liquidator.     But  the  official  o^cia-l  re- 

ceiver  to 
receiver  shall  first  make  a  list  of  such  proofs,  and  take  a  receipt  thereon  from  the  \\nx,\Act\c 

liquidator  for  such  proofs. 

As  to  swearing  proofs,  see  note  to  Form  157,  and  R.  of  Dec.  3,  1892,  Appendix.    Swearino-. 

Admission  axd  Rejection  of  Proofs,  and  Appeal  to  the  Court. 
Rr.  110  to  118  of  1890  are  as  follows  :— 

110.  The  liquidator  shall  examine  every  proof  and  the  grounds  of  the  debt,  and  Examination 
in  writing  admit  or  reject  it,  in  whole  or  in  part,  or  require  further  evidence  in  £;  proois  (see 
support  of  it.     If  he  rejects  a  proof  he  shall  state  in  writing  to  the  creditor  the 

grounds  of  the  rejection. 

111.  If  a  creditor  or  contributory  is  dissatisfied  with  the  decision  of  the  liquidator  Appeal  by 
in  respect  of  a  proof,  the  Court  may,  on  the  application  of  the  creditor  or  contribu-   creditor. 
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tory,  reverse  or  vary  the  decision  ;  but,  subject  to  tbe  power  of  the  Coiirt  to  extend 
the  time,  no  application  to  reverse  or  vary  the  decision  of  the  liquidator  rejecting 
a  proof  shall  be  entertained,  unless  notice  of  the  application  is  given  before  the 
expiration  of  twenty-one  days  from  the  date  of  the  rejection. 
Expunging.  112.  If  the  liquidator  thinks  that  a  proof  has  been  improperly  admitted,  the 

Court  may,  on  the  application  of  the  liquidator,  after  notice  to  the  creditor  who 
made  the  proof,  expunge  the  proof  or  reduce  its  amount. 

113.  The  Court  may  also  expunge  or  reduce  a  proof  uijon  the  application  of 
a  creditor  or  contributory  if  the  liquidator  declines  to  interfere  in  the  matter. 
ISe  Stenson,  25  C.  Div.  147.] 

114.  For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  liquidator  may 
administer  oaths  and  take  affidavits. 

115.  The  official  receiver,  before  the  appointment  of  a  liquidator,  shall  have  all 
the  powers  of  a  liquidator  with  respect  to  the  examination,  admission,  and  rejection 
of  proofs,  and  any  act  or  decision  of  his  in  relation  thereto  shall  be  subject  to  the 
like  appeal. 

116.  The  official  receiver,  where  no  other  liquidator  is  appointed,  shall,  before 
payment  of  a  dividend,  file  all  proofs  tendered  in  the  winding-up,  with  a  list 
thereof,  distinguishing  in  such  list  the  proofs  which  were  wholly  or  partly  admitted, 
and  the  proofs  which  were  wholly  or  partly  rejected. 

117.  Every  liquidator  other  than  the  official  receiver  shall,  on  the  first  day  of 
every  mouth,  file  with  the  proceedings  a  certified  list  of  all  proofs,  if  any,  received 
by  him  during  the  month  next  preceding,  distinguishing  in  such  lists  the  proofs 
admitted,  those  rejected,  and  such  as  stand  over  for  further  consideration  ;  and,  in 
the  case  of  proofs  admitted  or  rejected,  he  shall  place  the  proofs  on  the  file  of 
proceedings. 

118.  The  official  receiver,  or,  as  the  case  may  be,  the  hquidator,  shall,  within 
tliree  days  after  receiving  notice  from  a  creditor  of  his  intention  to  appeal  against  a 
decision  rejecting  a  proof,  file  such  proof,  with  a  memorandum  thereon  of  his 
disallowance  thereof. 

[R.  119  of  1890  was  annulled  by  R.  34  of  Ap.  1892,  and  the  following  provision 
was  substituted  for  it.] 

E.  29  of  Ap.  1892. — Subject  to  the  powers  of  the  Court  to  extend  the  time,  the 
official  receiver  as  liquidator,  not  later  than  fourteen  days  from  the  latest  date 
specified  in  the  notice  of  his  intention  to  declare  a  dividend  as  the  time  within 
which  such  proofs  must  be  lodged,  shall  in  writing  either  admit  or  reject  wholly 
or  in  part  every  proof  lodged  with  him,  or  require  further  evidence  in  support  of  it. 

The  claunaut  may  be  cross-examined  on  his  affidavit,  or  an  order  to  examine  hun 
under  sect.  115  of  the  Act  of  1862  may  be  obtained.     See  Chap.  XLIII. 

B.  120  of  1890. — Subject  to  the  power  of  the  Court  to  extend  the  time,  the  liqui- 
dator, other  than  the  official  receiver,  within  twenty-eight  days  after  receiving  a 
proof,  which  has  not  previously  been  dealt  with,  shall  in  writing  either  admit  or 
reject  it  wholly  or  in  part,  or  require  further  evidence  in  support  of  it.  Provided 
that  where  the  liquidator  has  given  notice  of  his  intention  to  declare  a  dividend,  he 
shall  within  fourteen  days  after  the  date  mentioned  in  the  notice  as  the  latest  date 
up  to  which  proofs  must  be  lodged  examine  and  in  writing  admit  or  reject  every 
proof  which  has  not  been  already  dealt  with,  and  give  notice  of  his  decision  reject- 
ing a  pi-iKif  wliully  or  in  part  to  the  creditors  afi'ccted  thereby. 
CoHtfl  of  B.  121  of  1890. — Th(^  official  receiver  shall  in  no  case  be  personally  liable  for  costs 

appeal.  in  relation  to  an  appeal  from  his  decision  rejecting  any  proof  wholly  or  in  part. 
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Dividends. 

E.  122  of  1890.— (1.)  Not  more  than  two  months  before  declaring'  a  dividend,  the   Notice  of 
liquidator  shall  give  notice  of  his  intention  to  do  so  to  the  Board  of  Trade  in  order  l^^**^_?'!S^  ^^^' 
that  the  same  may  be  gazetted,  and  at  the  same  time  to  such  of  the  creditors  men-    ^^^  .  j^^^^ 
tioned  in  the  statement  of  affairs  as  have  not  proved  their  debts.     Such  notice  shall  dividend, 
specify  the  latest  date  up  to  which  proofs  must  be  lodged,  vrhich  shall  be  not  less  Form  442). 
than  fourteen  days  from  the  date  of  such  notice. 

(2.)  Where  any  creditor,  after  the  date  mentioned  in  the  notice  of  intention  to  Appeal, 
declare  a  dividend  as  the  latest  date  up  to  which  proofs  may  be  lodged,  appeals 
against  the  decision  of  the  liquidator  rejecting  a  proof,  notice  of  appeal  shall,  sub- 
ject to  the  power  of  the  Court  to  extend  the  time  in  special  cases,  be  given  within 
seven  days  from  the  date  of  the  notice  of  the  decision  against  which  the  appeal  is 
made,  and  the  liquidator  may  in  such  case  make  provision  for  the  dividend  upon 
such  proof,  and  the  probable  costs  of  such  appeal  in  the  event  of  the  proof  being 
admitted.  Where  no  notice  of  appeal  has  been  given  within  the  time  specified  in 
this  Rule,  the  liquidator  shall  exclude  aU  proofs  which  have  been  rejected  from 
participation  in  the  dividend. 

(3.)  Immediately  after  the  expiration  of  the  time  fixed  by  this  Rule  for  appealing  Declaration  of 
against  the  decision  of  the  liquidator  he  shall  proceed  to  declare  a  dividend,  and  dividend, 
shall  give  notice  to  the  Board  of  Trade  (in  order  that  the  same  may  be  gazetted),    Gazettmg 
and  shall  also  send  a  notice  of  dividend  to  each  creditor  whose  proof  has  been 
admitted. 

(4.)  If  it  becomes  necessary,  in  the  opinion  of  the  liquidator  and  the  committee  of  Postpone - 
inspection,  to  postpone  the  declaration  of  the  dividend  beyond  the  limit  of  two  ment. 
months,  the  liquidator  shall  give  a  fresh  notice  of  his  intention  to  declare  a  dividend 
to  the  Board  of  Trade  in  order  that  the  same  may  be  gazetted  ;  but  it  shall  not  be 
necessary  for  the  liquidator  to  give  a  fresh  notice  to  such  of  the  creditors  men- 
tioned in  the  statement  of  afPairs  as  have  not  proved  their  debts.  In  all  other 
respects  the  same  procedure  shall  follow  the  fresh  notice  as  would  have  followed  the 
original  notice. 

Proof  by  Secured  Creditors. 

2nd  Sched.  to  Bankruptcy  Act,  1883  (Rr.  9—16),  is  as  follows  : — 

9.  If  a  secured  creditor  realizes  his  security,  he  may  prove  for  the  balance  due  to  Realization, 
him  after  deducting  the  net  amount  realized. 

10.  If  a  secured  creditor  surrenders  his  security  to  the  official  receiver  or  trustee,   Sxirrender. 
for  the  general  benefit  of  the  creditors,  he  may  prove  for  his  whole  debt. 

11.  If  a  secured  creditor  does  not  either  realize  or  surrender  his  security,  he  shall.   Assessed 
before  ranking  for  dividend,  state  in  his  proof  the  particulars  of  his  security,  the  value, 
date  when  it  was  given,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled 

to  receive  a  dividend  only  in  respect  of  the  balance  due  to  him  after  deducting  the 
value  so  assessed. 

12. — (a)  Where  a  secui-ity  is  so  valued,  the  trustee  may  at  any  time  redeem  it  on  Redemption 
payment  to  the  creditor  of  the  assessed  value.  of  security. 

(b)  If  the  trustee  is  dissatisfied  with  the  value  at  which  a  security  is  assessed,  he 
may  require  that  the  property  comprised  in  any  security  so  valued  be  offered  for 
sale,  at  such  times  and  on  such  terms  and  conditions  as  may  be  agreed  on  between 
the  creditor  and  the  trustee,  or  as,  in  default  of  such  agreement,  the  Court  may 
direct.  If  the  sale  be  by  public  auction,  the  creditor,  or  the  trustee  on  behalf  of  Sale, 
the  estate,  may  bid  or  purchase. 
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(c)  Provided  that  the  creditor  may  at  any  time  by  notice  in  writing  require  the 
trustee  to  elect  whether  he  will  or  wUl  not  exercise  his  power  of  redeeming  the 
security  or  reqiiiring  it  to  be  realized  ;  and  if  the  trustee  does  not,  within  six  months 
after  receiving  the  notice,  signify  in  writing  to  the  creditor  his  election  to  exercise 
the  power,  he  shall  not  be  entitled  to  exercise  it,  and  the  equity  of  redemption,  or 
any  other  interest  in  the  property  comprised  in  the  security  which  is  vested  in  the 
trustee,  shall  vest  in  the  creditor,  and  the  amount  of  his  debt  shall  be  reduced  by  the 
amount  at  which  the  security  has  been  valued. 

13.  Where  a  creditor  has  so  valued  his  security  he  may  at  any  time  amend  the 
valuation  and  proof  on  showing  to  the  satisfaction  of  the  trustee  or  the  Court  that 
the  valuation  and  proof  were  made  bond  fide  on  a  mistaken  estimate,  or  that  the 
security  has  diminished  or  increased  in  value  since  its  previous  valuation ;  but  every 
such  amendment  shall  be  made  at  the  cost  of  the  creditor,  and  upon  such  terms  as 
the  Court  shall  order,  unless  the  trustee  shall  allow  the  amendment  without  appli- 
cation to  the  Court. 

14.  Where  a  valuation  has  been  amended  in  accordance  with  the  foregoing  rule, 
the  creditor  shall  forthwith  repay  any  surplus  dividend  which  he  may  have  received 
in  excess  of  that  to  which  he  would  have  been  entitled  on  the  amended  valuation, 
or  as  the  case  may  be,  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time 
being  available  for  dividend,  any  dividend,  or  share  of  dividend,  which  he  may  have 
failed  to  receive  by  reason  of  the  inaccuracy  of  the  original  valuation,  before  that 
money  is  made  applicable  to  the  payment  of  any  future  dividend,  but  he  shall  not 
be  entitled  to  distiu-b  the  distribution  of  any  dividend  declared  before  the  date  of 
the  amendment. 

15.  If  a  creditor,  after  having  valiied  his  security,  subsequently  realizes  it,  or  if 
it  is  realized  under  the  provisions  of  rule  12,  the  net  amount  realized  shall  be  substi- 
tuted for  the  amount  of  any  valuation  previously  made  by  the  creditor,  and  shall  be 
treated  in  all  respects  as  an  amended  valuation  made  by  the  creditor. 

16.  If  a  secured  creditor  does  not  comply  with  the  foregoing  rules  he  shall  be 
excluded  from  all  share  in  any  dividend. 


Proofs  by  Shareholders. 


Sect.  38  (7)  of  1862. — No  sum  due  to  any  member  of  a  company,  in  his  character 
of  a  member,  by  way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a 
debt  of  the  company,  payable  to  such  member  in  a  case  of  competition  between  him- 
self and  any  other  creditor  not  being  a  member  of  the  company  ;  but  any  such  sum 
may  be  taken  into  account,  for  the  purposes  of  the  final  adjustment  of  the  rights  of 
the  contributories  amongst  themselves. 

But  a  member  may  prove,  in  competition  with  non-members,  for  a  debt  due  to 
him  as  a  stranger.     GrisselPs  Case,  1  Cli.  528  ;  Ilnmber  Ironworks  Co.,  8  Eq.  122. 


Exclusion  of  Creditors  not  proving  in  time. 

Court  may  Sect.  107  of  1862. — The  Court  may  fix  a  certain  day  or  certain  days  on  or  within 

fix  time.  ■which  creditors  of  the  company  are  to  prove  their  debts  or  claims,  or  to  be  excluded 

from  the  benefit  of  any  distribution  made  before  such  debts  are  proved. 
Liquidator's  Sect.  13  of  1890. — General  Rules  may  be  made  for  req^iiring  or  enabling  all  or 

power.  any  of  the  powers  and  duties  conferred  and  imposed  on  the  Coui't  by  [the  above 

section]  to  be  exercised  or  performed  by  the  licjuidator  as  an  officer  of  the  Court 
and  subject  to  the  control  of  the  Court.  [And  see  R.  122  of  1890,  supra.  But 
fjuecrc  whether  this  rule  was  made  under  sect.  I'l.  It  seems  necessary  to  apply  under 
sect.  107  of  1802  for  the  Court  to  fix  the  time.] 


CREDITORS. 

Alphabetical  Table  as  to  Proof  of  Debts. 

Admission. 
As  to  liquidator's  power  to  admit,  see  R.  110  of  1890.     As  to  official  receiver's 
power,  see  R.  115  of  1890. 

Affidavit. 

Proof  of  debt  to  be  made  by  affidavit.  R.  97  of  1890.  As  to  contents,  see  R.  99 
of  1890,  supra,  p.  360,  and  Form  157.  Affidavit  includes  affirmations  and  declara- 
tions.    See  Interpretation  Act,  1889,  s.  3. 

Liquidator's  power  to  administer  oaths,  see  R.  114  of  1890  ;  and  official  receiver's 
power,  see  R.  115  of  1890  and  R.  of  Dec.  3,  1892,  Appendix. 

Amendment. 

A  creditor  may,  it  would  seem,  obtain  leave  to  amend  his  proof,  but  without 
prejudice  to  dividends  already  declared.  Me  BarnecVs  Banking  Co.,  18  W.  R.  944  ; 
Ex  parte  Cama,  9  Ch.  686.  And  as  to  amendment  by  a  secured  creditor,  see  Re 
Arden,  14  Q.  B.  D.  121;  Ex  parte  Bagshaw,  13  C.  D.  305;  Henry  Lister  ^  Co., 
(1892)  2  Ch.  419.  In  the  case  last  mentioned,  a  seciired  creditor  had  inadvertently 
proved  without  valuing  his  security,  and  had  voted  at  the  first  meeting  of  creditors, 
but  he  was  allowed  to  amend  his  proof.     See  also  Re  Schojield,  12  C.  D.  337. 

As  to  amending  valuation  and  proof,  see  Ex  parte  National,  ^c.  Bank,  Re  Newton, 
(1896)  2  Q.  B.  403. 

Appeal. 
As  to  appeal  by  creditor  or  contributory  from  decision  of  liquidator  in  respect  of 
a  proof,  see  R.  Ill  of  1890  ;  and  from  decision  of  official  receiver,  see  R.   115  of 
1890.     And  see  Chap.  XLIX. 

Assignment. 
When  A.  is  a  creditor  of  or  has  a  provable  claim  against  the  company,  and  has 
assigned  it  to  B.,  and  B.  seeks  to  prove  in  respect  thereof,  he  must  prove  the 
assignment.  An  equitable  assignee  can  prove  {Ex  parte  Colborne  and  Strawbridge, 
11  Eq.  478);  and  an  assign  under  sect.  25  (6)  of  the  Jud.  Act,  1873.  Milan 
Tramways,  25  C.  D.  587;    JFalker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511. 

Bank  Notes 
Can  be  proved  for.  East  of  England  Banking  Co.,  4  Ch.  14  ;  Herefordshire  Banking 
Co.,  4  Eq.  250.  Wliere  sect.  6  of  the  Companies  Act,  1879,  applies,  the  liability 
of  a  limited  company  in  respect  of  notes  is  unlimited ;  but  the  better  opinion 
is  that  this  section  only  applies  to  banks  registered  under  Part  VII.  of  the  Act  of 
1862. 

Bills  of  Exch.ajs'ge. 

See  R.  107  of  1890  as  to  production. 

The  holder  of  a  biU  of  exchange  upon  which  the  company  is  liable,  whether  as 
acceptor,  indorser,  or  drawer,  can  prove  in  the  winding-up,  whether  the  company  is 
solvent  or  insolvent,  and  whether  his  bill  is  current  or  overdue.  See  sect.  158  of 
1862,  and  sect.  37  of  the  Bankruptcy  Act,  1883;  Alsager  v.  Currie,  12  M.  &  "W. 
751.  And  the  fact  that  other  parties  are  liable  on  the  bill  does  not  make  the 
holder  a  secured  creditor,  or  compel  him  to  value,  though  he  is  bound  to  state  the 
bills  in  his  proof.     Ex  parte  Schojield,  12  C.  D.  337.     He  may  get  what  he  can  out 
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of  the  other  parties  and  the  company  concurrently,  provided  that  he  does  not  obtain 
more  than  20s.  in  the  pound.  Ux  parte  Cama,  9  Ch.  686.  But  if  before  proof 
holder  has  received  a  dividend  or  part  payment  from  any  other  party  liable,  he  can 
only  prove  against  the  company  for  the  balance.  Oriental  Commercial  Bank,  6  Eq. 
582  ;   Cooper  v.  Fepys,  1  Atk.  107. 

As  to  proving  in  respect  of  notarial  charges  and  commission,  see  Enf/lish  Bank  of 
Hirer  Plate,  Kv  parte  Bank  of  Brazil,  (1893)  2  Ch.  438. 

"  When,  upon  the  acceptance  of  a  biU  by  a  banker  or  other  person,  property  has 
been  appropriated  by  the  di-awer  for  the  benefit  of  the  acceptor  towards  payment  of 
the  bill,  on  the  double  bankruptcy  or  insolvency  of  the  drawer  and  acceptor,  the 
holder  of  the  bill  has  an  equity  to  the  benefit  of  the  contract  between  them,  and  to 
have  the  property  specifically  applied  in  payment  of  the  bUl."  Tudor's  L.  C. 
Merc.  Law,  3rd  ed.  392  ;  and  see  £x  parte  Waring,  19  Ves.  345,  and  other  cases 
there  cited. 

As  to  the  rule  in  Ex  parte  Waring  applying  in  the  case  of  companies  in  liquida- 
tion, see  Rickie's  Case,  4  Eq.  226  ;  BarnecVs  Banking  Co.,  10  Ch.  198,  and  LLudley 
on  Companies,  5th  ed.  727. 

The  rule  does  not  apply  to  Scotland.  Jiogal  Bank  of  Scotland  v.  Commercial  Bank 
of  Scotland,  7  Ap.  Cas.  382. 

Breach  op  Trust. 
Claims  in  respect  of  breach  of  trust  can  be  proved  in  a  winding-up,  whether  the 
company  is  solvent — in  which  case  they  clearly  fall  within  sect.  158  of  1862 — or  is 
insolvent,  in  which  case  they  clearly  fall  within  the  words  of  sect.  37  of  the  Bank- 
ruptcy Act,  1883.  Emma  Silver  Mining  Co.  v.  Grant,  17  C.  D.  122 ;  Metropolitan 
Bank,  15  C.  D.  139;  Milan  Tramtvays  Co.,  25  C.  Div.  591. 

Calls. 
When  the  company  is  a  holder  of  shares  in  another  company,  the  hability  to  pay 
calls  on  such  shares,  made  at  the  time  of  the  proof,  is  provable  as  a  debt,  and  the 
liability  to  future  calls  is  provable  as  a  contingent  debt.  Mercantile  Mutual,  &;c. 
Association,  25  0.  D.  415  ;  Hardy  v.  Fothergill,  13  Ap.  Cas.  351 ;  Hughes'  ease,  13 
Eq.  623. 

Contingent  and  Future  Debts. 

Proof  can  be  made  in  respect  of  contingent  and  future  liabilities  of  the  most 
varied  character,  and  however  difficult  it  maybe  to  ascertain  the  value  thereof,  e.g., 
where  the  company  has  imdertaken  to  indemnify  A.  B.  against  certain  contingent 
liabilities,  A.  B.  can  prove  in  respect  of  the  company's  liability  before  paying  any- 
thing, and  notwithstanding  that  it  is  uncertain  whether  he  wiU  be  called  on  to  pay 
anything.  Hardy  v.  Fothergill,  13  Ap.  Cas.  351  ;  British  Frov.  v.  Anglo-Aus.  Co., 
10  L.  T.  326  ;  4  N.  P.  48 ;  National  Funds  Co.,  3  Ch.  791. 

As  to  proof  by  landlords  for  future  rent,  &c.,  see  Chap.  XXXV. 

So,  also,  a  surety  for  the  company  may  prove  in  respect  of  his  title  to  be  in- 
demnified even  before  payment.  Ex  parte  Delmar,  38  W.  R.  752  ;  and  see  Sureties, 
infra,  p.  377. 

As  to  proving  for  a  debt  payable  at  some  future  time,  with  interest  in  the  mean- 
time, sec  R.  105  of  1890  below,  and  Ex  parte  Ador,  (1891)  2  Q.  B.  574. 

Where  the  debt  or  liability  is  in  the  opinion  of  the  Court  "incapable  of  being  fairly 
estimated,"  the  Court  has,  under  sect.  37  (6)  above,  power  to  make  an  order  to 
that  effect,  and  thus  exclude  it  from  proof ;  but  the  Court  is  not  much  inclined  to 
make  such  an  order  even  in  bankruptcy,  and  much  less  in  winding-up,  for  in  the 
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former  case  the  bankrupt  would  still  remain  liable,  but  in  the  latter  case  the  com- 
pany would  be  dissolved.     Hardy  v.  Fotlierc/iU,  13  Ap.  Cas.  351. 

A  claim  which  is  contingent  at  the  commencement  of  the  winding--up,  and  is 
afterwards  conclusively  ascertained,  may  be  proved  at  the  amount  so  ascertained. 
MacfarJane' s  Claim,  17  C.  D.  337.  And  so  where  a  creditor  proves  in  respect  of  a 
contingent  liability  at  a  specified  amount,  and  before  the  liquidator  has  admitted  or 
rejected  the  claim  the  contingency  happens,  the  liquidator  may  reduce  the  proof 
accordingly.     In  re  Dodds,  25  Q.  B.  D.  529. 

A  contingent  claim  may  be  barred  by  a  scheme  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870  :  Craig's  Claim,  (1895)  1  Oh.  267. 

Commission. 

A  commission  on  future  profits  or  business  is  not  provable  when  the  company  is 
not  under  any  obligation  to  continue.  Kv  jmrle  Maclure,  5  Ch.  737.  And  see 
Mhodes  v.  Foricood,  1  A  pp.  Cas.  256. 

As  to  commission  on  bills,  see  English  Bank  of  River  Flate,  (1893)  2  Ch.  438. 

Contracts. 

Claims  under,  or  for  the  breach  of,  contracts,  are  clearly  provable,  and  constitute 
the  great  mass  of  claims  proved.  But,  in  order  to  prove,  the  claimant  must  show 
that  the  contract  was  made  with  him  or  some  person  through  whom  he,  as  assignee 
or  ccshd  que  trust,  derives  title.  Hence,  where  a  company  contracts  with  A.  to  pay 
B.  a  sum  of  money,  B.  cannot  prove  against  the  company  xmless  he  can  show  an 
assignment  or  that  A.  was  his  trustee.  Empress  Engineey-ing  Co.,  16  C.  D.  125  ; 
Rotterdam  Alum  Co.,  25  C.  Div.  103  ;  British  Prov.  ^c.  Soc.,  10  L.  T.  326. 

Claims  are  sometimes  made  in  respect  of  provisions  in  the  articles  of  association 
for  the  payment  of  sums  by  way  of  salary,  commission,  or  promotion  money.  As  a 
general  rule  outsiders  cannot  claim  the  benefit  of  such  provisions.  And  this  right 
of  members  to  claim  the  benefit  of  such  provision  is  qualified.  However,  there 
are  cases  in  which  the  Coui-t  may  imply  a  contract  to  sell  on  the  terms  set  forth  in 
the  articles. 

Costs. 

A  creditor  proving  must  bear  the  cost  of  proving  unless  the  Com-t  otherwise 
directs.     See  R.  101  of  1890,  supra. 

Where  a  claimant  fails  to  establish  his  claim,  he  may  be  ordered  to  pay  costs. 
Re  Knight,  57  L.  T.  238. 

And  where  the  liquidator  disputes  the  debt,  he  may  be  ordered  to  pay  the  costs. 
Mai/s  case,  W.  N.  (1871)  18  ;  National  Wholemeal,  ^-c.  Co.,  (1892)  2  Ch.  457. 

The  liquidator  may  be  ordered  to  pay  the  costs  personally,  although  he  has  acted 
under  the  direction  of  the  committee  of  inspection.  Ex  parte  Brown,  17  Q.  B.  Div. 
488  ;    W.  Powell  and  Sons,  (189G)  1  Ch.  681. 

Where  a  solicitor  claims  in  respect  of  a  bill  of  costs,  the  bill,  at  any  rate  when 
the  time  for  taxation  was  not  passed  before  the  commencement  of  the  winding-up, 
will  be  referred  to  the  taxing  master.  Ex  parte  Quilter,  4  De  G.  &  S.  183  ;  Ex  parte 
Evans,  11  Eq.  151 ;  4  L.  J.  Ch.  197.  And,  notwithstanding  those  cases,  it  would 
seem  that,  even  where  the  time  for  taxation  has  passed  at  the  commencement  of 
the  winding-up,  the  Court  will,  before  admitting  such  a  claim,  obtain  the  assist- 
ance of  the  taxing  master,  for  a  bill  is  not  conclusive  even  where  the  time  for  taxa- 
tion is  passed.  Ex  parte  Eitton,  13  C.  Div.  320;  Re  Pari;,  59  L.  T.  925;  and  see 
Terrell  Y.  Button,  4  H.  L.  C.  1091.     When  in  any  such  case  the  assistance  of  the 
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taxing  master  was  required,  the  usual  course  was  for  the  chief  clerk  to  request 
the  taxing  master  to  tax  the  bill,  and  the  claim  meantime  stood  over.  But 
now  all  this  is  done  in  the  office  of  the  registrar,  who  is  the  taxing  officer.  And 
see  Chap.  XLVIII. 

Crown  Debts. 

The  Crown  not  being  expressly  mentioned  in  the  Act  of  1862,  is  entitled  to  be 
paid  out  of  the  assets  in  priority  to  all  other  creditors.  Henley  ^  Co.,  9  C.  Div. 
469 ;  In  re  Bonham,  10  C.  Div.  595.  And  sect.  10  of  the  Judicature  Act,  1875, 
has  not  affected  this  right.  Re  Oriental  Bank  Corporation,  28  C.  D.  643.  And  see 
Ex  parte  Postmaster-General,  10  C.  D.  595  ;  West  London,  S;c.  Bank,  38  C.  D.  364  ; 
Attorney-General  Y.  Leonard,  ib.,  622;  Exchange  Bank  v.  Meg.,  11  App.  Cas.  157. 
But  the  Crown's  priority  is  to  some  extent  modified  as  to  assessed  taxes,  land  tax, 
and  property  and  income  tax,  by  the  Preferential  Payments  in  Bankruptcy  Act 
(51  &  52  Vict.  c.  62),  see  notes  to  Form  451a. 

Qucere,  whether  Crown  debts  have  priority  over  fees  due  to  the  Board  of  Trade  as 
a  Government  Department. 

Damages. 

Damages  for  breach  of  contract,  whether  liquidated  or  unliquidated,  may  be 
proved.  Unliquidated  damages,  arising  otherwise  than  by  reason  of  a  contract, 
promise,  or  breach  of  trust,  are  not  provable.  Sect.  37  of  the  Bankruptcy  Act,  1883, 
supra,  p.  329. 

As  to  contracts  providing  for  the  payment  of  liquidated  damages,  see  In  re  New- 
man, 4  C.  Div,  724  ;    Waller  v.  Smith,  21  C.  Div.  243  ;  Chitty  on  Contracts. 

As  to  interest  and  other  sums  by  statute  payable  as  liquidated  damages,  see 
London  and  Universal  Bank  v.  Earl  of  Clancarty,  (1892)  1  Q.  B.  689  ;  Lawrence  v. 
Willcocks,  (1892)  1  Q.  B.  696. 

Double  Proof, 
There  cannot  be  two  proofs  in  respect  of  one  and  the  same  debt.     Oriental  Com- 
mercial Bank,  7  Ch.  99. 

Expunging. 

The  liquidator  can  apply  to  expunge  any  proof.     R.  112  of  1890. 

And  a  creditor  or  contributory  can  likewise  apply.     R.  113  of  1890. 

It  becomes  necessary  to  expunge  a  proof  or  reduce  its  amount  generally  when 
"  after  a  creditor  has  been  admitted  to  prove,  circumstances  are  disclosed  which,  if 
known  at  the  time  of  proof,  would  have  excluded  him  from  the  right  to  prove, 
either  altogether  or  to  the  extent  to  which  proof  was  allowed.  Again,  circiun- 
stances  may  arise  after  proof  materially  to  change  the  state  of  the  debt;"  e.g., 
fraud,  or  the  fact  that  the  debt  is  statute-barred.  See  Robson  on  Bankruptcy, 
5th  cd.,  404  et  scq. 

Filing. 

As  to  official  receiver  filing  all  j^roofs  before  payment  of  any  dividend,  see  E..  116 
of  1890. 

As  to  filing  proof  after  receiving  notice  of  appeal  from  creditor,  see  R.  118  of 
1890.     And  Hcc  Chap.  XLIX. 

Ad  to  liquidator  filing  proofs,  rco  R.  117  of  1890, 

!FiusT  Meetings. 
As  to  proof  and  voting  at,  see  Chap.  XVII.  and  Sched.  I.  to  Act  of  1890,  there 
Bet  out. 


CREDITORS. 

Fraudulent  Preference.     See  Chap.  XLV. 

Future  Debts. 
See  "  CoNTmoENT  and  Future  Debts."     Future  rent,  see  Chap.  XXXV. 

Indemnity. 

Proof  may  be  made  on  a  contract  by  the  company  to  indemnify.  British  Prov. 
V.  Anglo- Australian  Co.,  4  W.  R.  48  ;  10  L.  T.  32G  ;  National  Financial  Co.,  3  Ch. 
791 ;  Hardy  v.  Fothergill,  13  App.  Cas.  351. 

As  to  interest,  see  Hughes''  Claim,  13  Eq.  623  ;  McKewan'' s  Case,  6  C.  D.  45o. 

Interest. 

Where  a  company  is  insolvent,  a  creditor  cannot  prove  for  interest  accruing  or  to 
accrue  after  the  commencement  of  the  windiug-up.  Warrant  Finance  Co.,  4  Ch. 
643  ;  He  Collie,  17  C.  Div.  334  ;  Hughes'  Claim,  13  Eq.  623  ;  London,  ^-c.  Hotel  Co., 
(1892)  1  Ch.  639.  As  to  proof  for  a  lump  sum  or  instalments  including  interest, 
see  E.v  parte  Butt,  22  C.  D.  450.  He  may,  however,  enter  a  claim  for  the  amount, 
and  if  the  company  should  ultimately  prove  to  be  solvent,  he  will  bo  paid. 

In  the  case  of  a  solvent  company,  the  creditor  whose  debt  carries  interest  is 
entitled  to  be  paid  both  principal  and  interest. 

Rule  104  of  1890  specifies  certain  cases  in  which  interest  may  be  proved  for,  but 
it  is  merely  affirmative,  and  does  not  preclude  proof  for  interest  in  other  cases 
where  interest  is  due. 

It  in  effect  re-enacts  the  provisions  of  sect.  28  of  3  &  4  Will.  4,  c.  42,  with  an 
important  alteration,  viz.,  that  whereas  the  rule  fixes  the  rate  at  4  ^ev  cent.,  and 
thus  liquidates  it,  under  the  Act  the  claim  for  interest  is  for  unliquidated  damages. 

As  to  what  is  a  sufficient  demand  in  writing  under  the  Act  and  the  rule,  see 
Hhgmney  Rail.  Co.  v.  Rhgmney  Iron  Co.,  25  Q.  B.  Div.  146,  in  which  it  was  held 
that  a  writ  in  an  action  was  not  an  effective  demand  in  writing  ;  although  it  has 
been  held  that  a  summons  in  a  winding-up  is  sufficient.  Ex  parte  Alison,  15  Eq. 
397  ;  East  of  England  Bank,  4  Ch.  14.  As  to  what  is  a  time  certain,  see  L.  C.  ^-  D. 
Rail.  Co.  V.  S.  E.  Rail.  Co.,  (1892)  1  Ch.  120  ;  (1893)  A.  C.  429. 

As  to  the  rate  of  interest  under  the  Act,  see  the  case  last  mentioned,  but  R.  104 
now  fixes  it. 

It  was  long  since  settled  that  at  common  law  interest  was  not  i)ayable  on  ordi- 
nary debts  unless  by  agreement,  or  by  mercantile  usage.  Higgins  v.  Sargent,  2  B. 
&  C.  348 ;  Page  v.  Newman,  9  B.  &  C.  378  ;  Foster  v.  Weston,  6  Bing.  709.  This 
was  changed  to  some  extent  by  3  &  4  Will.  4,  c.  42  ;  and  other  statutes  occasionally 
provide  for  payment  of  interest.  Moreover,  interest  was  and  is  commonly  allowed 
on  equitable  debts  or  demands.  Prima  facie,  therefore,  a  debt  or  claim  does  not 
carry  interest.  It  is  for  the  claimant  to  show  that  he  is  entitled  to  prove  for  inte- 
rest by  reason  of  (a)  a  contract  express  or  implied,  or  (b)  by  mercantile  usage,  or 
(c)  by  statute,  or  (d)  on  equitable  principles.  As  regards  express  contract,  the  rate 
of  interest,  and  the  time  from  which  the  interest  runs,  depend  on  the  term  of  the 
contract.  An  implied  contract  may  arise  from  a  course  of  dealing  between  the  com- 
pany and  the  claimant,  e.g.,  if  on  similar  transactions  the  claimant  has  been  allowed 
interest  by  the  company.  The  fact  that  an  account  charging  interest  has  remained 
unquestioned  does  not  imply  an  agreement  to  pay  interest.  Re  Edwards,  Go  L.  T. 
453.  And  where  the  contract  j)rovides  for  payment  of  interest  up  to  a  certain  date, 
there  is  no  implied  contract  for  subseqiient  interest  at  the  same  rate.  Cook  v.  Foivler, 
P.  V,  B 
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L.  R.  7  H.  L.  27.  As  to  interest  payable  by  Statute,  see  3  &  4  "Will.  4,  c.  42,  above 
referred  to,  and  1  &  2  Vict.  c.  110,  s.  17,  under  which  judgment  debts  carry  interest 
at  4  per  cent,  per  annum.     See  R.  S.  C.  Ord.  XLII.  r.  IG  ;  Ord.  LVIII.  r.  19. 

As  a  contract  is  merged  in  a  judgment,  the  judgment  creditor  must  take  the  in- 
terest on  the  judgment  at  the  statutory  rate,  emd  csmnot  pritnd  facie  cl-a,ixa  the  higher 
rate,  if  any,  reserved  by  the  contract.  See  European  Co.,  4  C.  D.  33.  But  this  rule 
may  be  controlled  by  the  contract.  Fopple  v.  Sylvester,  22  C.  D.  98 ;  Ex  parte 
Fewings,  25  C.  D.  338  ;  Ex  parte  Sughes,  4  Ch.  34,  n. 

As  to  the  cases  in  which  interest  is  payable  in  respect  of  equitable  debts  or  de- 
mands, see  L.  G.  ^  D.  Rail.  Co.  v.  -S".  E.  Rail.  Co.,  (1893)  A.  C.  429  ;  and  Phillips 
V.  Somfraij,  (1892)  1  Ch.  465.  See  further  as  to  interest,  Chitty  on  Contracts,  12tli 
ed.  p.  659  ;  Shelford,  R.  P.  Stats.,  p.  192. 

As  to  interest  varying  with  profits,  see  Re  Ulldesheim,  (1893)  2  Q.  B.  357. 

As  to  distraining  for  interest  under  power  in  mortgage,  see  Higginshaw  3Iills  and 
Spinning  Co.,  (1896)  2  Ch.  514. 

As  to  dividend  where  proof  includes  interest  exceeding  five  per  cent,  per  annum, 
see  the  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71,  s,  23). 

Judgments. 
Proof  may  be  made  on  a  judgment,  but  the  judgment  is  not  conclusive  in 
winding-up,  and  it  may  be  shown  that  it  was  obtained  by  collusion  ;  and  the 
Court  can  examine  into  the  consideration.  Re  Lennox,  16  Q.  B.  Div.  315  ;  Ex  parte 
Revett,  13  Q.  B.  D.  720  ;  Ex  parte  Anderson,  14  Q.  B.  D.  606  ;  Ex  parte  Banner,  17 
C.  Div.  480,  where  judgment  obtained  by  fraudulent  compromise. 

Limitation. 

The  Statutes  of  Limitation  cease  to  run  as  from  the  winding-up  order,  so  that  a 
creditor  whose  claim  is  not  then  baiTed  will  not  be  barred  by  subsequent  delay. 
General  Rolling  Stock  Co.,  7  Ch.  646.  But  a  debt  barred  before  the  winding-up  is 
not  admissible  to  proof.     MitchelVs  Claim,  6  Ch.  822. 

And  sect.  107  of  1862  must  be  borne  in  mind.  Moreover,  if  a  creditor  stands 
by  for  years  and  allows  the  assets  to  be  distributed,  he  may  lose  his  right.  See 
cases  cited  in  Lindley,  p.  1309. 

List  of  Pkoofs. 
Official  receiver  to  file.     R.  116  of  1890. 
Liquidator  to  file.     R.  117  of  1890.     See  "  Filing,"  supra. 

Lodgment. 
Creditor  cannot  vote  at  first  meeting  until  lodgment.     E.  108  of  1890. 

Mutual  Credit  Clause. 
See  as  to  this,  "  Set-off,"  infra. 

Negotiaele  Instruments. 
As  to  production,  see  R.  107  of  1890.     And  see  supra,  "  Bills  of  Exchange." 

Periodical  Payments. 
As  to  proof  for,  sec  R.  103  of  1890.     And  sco  Chap.  XXXV.    . 
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Policies  of  Insurance. 
Fire. 

If  before  proof  no  fire  has  occun-ed,  the  policy-holder  can  only  prove  for  a  con- 
tingent liability,  but  if  a  fire  has  occurred  before  the  commencemeiit  of  the  winding- 
up,  or  even  after  the  commencement  of  the  winding-up,  and  before  proof,  he  will 
prove  for  the  damage  sustained.     Macfarlane' s  Case,  17  C.  D.  337. 

Life. 

The  Life  Assurance  Companies  Act,  1872  (35  &  3G  Vict.  c.  41),  provides  as 
follows  : — 

Sect.  5. — Where  a  life  assurance  company  is  being  wound  up  by  the  Court,  or 
subject  to  the  supervision  of  the  Court,  or  voluntarily,  the  value  of  every  life 
annuity  and  life  policy  requiring  to  be  valued  in  such  winding-up  shall  be  estimated 
in  manner  provided  by  the  first  schedule  to  this  Act,  but  this  section  shall  not  apply 
to  any  company  the  winding-up  of  which  has  commenced  before  the  passing  of  this 
Act,  unless  the  Court  having  cognizance  of  the  winding-up  so  order,  which  order 
that  Coiirt  is  hereby  empowered  to  make,  if  it  think  it  expedient  so  to  do,  on  the 
application  of  any  person  interested  in  the  winding-up  of  such  company. 

Sect.  6. — The  rules  in  the  first  and  second  schedules  to  this  Act  shall  be  of  the 
same  force  as  if  they  were  rules  made  in  pursuance  of  the  one  hundred  and  seventieth, 
one  hundred  and  seventy-first  and  one  hundred  and  seventy- thii'd  sections  of  the 
Companies  Act,  1862,  as  the  case  may  be,  and  may  be  altered  in  manner  provided 
by  the  said  sections,  and  rules  may  be  made  under  the  said  sections  for  the  purpose 
of  carrying  into  effect  the  pro-vdsions  of  tliis  Act  with  respect  to  the  winding-up  of 
companies. 

Sect.  7. — Where  a  company,  either  before  or  after  the  passing  of  this  Act,  has 
transferred  its  business  to  or  been  amalgamated  with  another  company,  no  policy 
holder  in  the  first-mentioned  company  who  shall  pay  to  the  other  company  the 
jjremiums  accruing  due  in  respect  of  his  policy  shall  by  reason  of  any  such  payment 
made  after  the  passing  of  this  Act,  or  by  reason  of  any  other  act  done  after  the 
passing  of  this  Act,  be  deemed  to  have  abandoned  any  claim  which  he  would  have 
had  against  the  first -mentioned  company  on  due  payment  of  premiums  to  such 
company,  or  to  have  accepted  in  lieu  thereof  the  liability  of  the  other  company, 
unless  such  abandonment  and  acceptance  have  been  signified  by  some  writing 
signed  by  him  or  by  his  agent  lawfully  authorized. 

Sect.  8. — This  Act  shall  be  construed  as  one  with  the  Life  Assurance  Companies 
Acts,  1870  and  1871  ;  and  those  Acts  and  this  Act  may  be  cited  together  as  "The 
Life  Assurance  Companies  Acts,  1870  to  1872;"  and  this  Act  may  be  cited  as 
"The  Life  Assurance  Companies  Act,  1872." 

First  Schedule.     (Sects.  5,  6.) 

liulefor  valuing  an  Annuity. 
An  annuity  shall  be  valued  accordmg  to  the  tables  used  by  the  company  which 
granted  such  an  annuity  at  the  time  of  granting  the  same,  and  where  such  tables 
cannot  be  ascertained  or  adopted  to  the  satisfaction  of  the  Court,  then  according  to 
the  table  known  as  the  Government  Annuities  Experience  Table,  interest  being 
reckoned  at  the  rate  of  four  per  centum  per  annum. 

Rule  for  valuing  a  Tolicg. 
The  value  of  the  policy  is  to  be  the  difference  between  the  present  value  of  the 
reversion  in  the  sum  assured  on  the  decease  of  the  life,  iucludiug  any  bonus  or  addi- 
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tion  thereto  made  before  the  commencement  of  the  wiuding-up,  and  the  present 
value  of  the  future  annual  premiums. 

In  calculating  such  present  values  the  rate  of  interest  is  to  be  assumed  as  being 
four  per  centum  per  annum,  and  the  rate  of  mortality  as  that  of  the  tables  known 
as  the  Seventeen  Offices'  Experience  Tables. 

The  premium  to  be  calculated  is  to  be  such  premium  as  according  to  the  said  rate 
of  interest  and  rate  of  mortality  is  sufficient  to  provide  for  the  risk  incurred  by  the 
office  in  issuing  the  policy,  exclusive  of  any  addition  thereto  for  office  expenses  and 
other  charges. 

Second  Schedule.     (Sects.  5,  6.) 

Where  an  assurance  company  is  being  wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  the  official  liquidator  in  the  case  of  all  persons  appearing 
by  the  books  of  the  company  to  be  entitled  to  or  interested  in  policies  granted  by 
such  company,  for  life  assurance,  endowment,  annuity,  or  other  payment,  is  to 
ascertain  the  value  of  such  policies,  and  give  notice  of  such  value  to  such  persons, 
and  any  person  to  whom  notice  is  so  given  shall  be  bound  by  the  value  so  ascer- 
tained unless  he  gives  notice  of  his  intention  to  dispute  such  value  in  manner  and 
within  a  time  to  be  prescribed  by  a  rule  or  order  of  the  Court. 

The  right  of  the  policy-holder  or  annuitant  to  prove  is  clear.  RolPs  case,  9  Eq. 
716  ;    Wilson's  case,  9  Eq.  721. 

And  it  is  not  affected  by  non-payment  of  a  premium  payable  after  the  commence- 
ment of  the  winding-up.      CooJce's  Folicy,  9  Eq.  703. 

Where  the  hfe  drops  before  proof,  the  proof  may  be  for  full  amount.  Wilson'' s 
case,  9  Eq.  721  ;  Macfarlane' s  case,  17  C.  D.  337. 

A  participating  policy-holder  cannot  prove  in  respect  of  his  claim  of  future  profits : 
SoWs  case,  9  Eq.  717. 

A  policy-holder  whose  policy  has  matured  before  the  winding-up  has  no  priority 
over  the  holders  of  current  policies.     BelVs  case,  9  Eq.  7U6. 

And  prima  facie  a  policy,  even  though  made  payable  out  of  or  expressed  to  be 
charged  on  the  assets,  does  not  amount  to  an  eqiiitable  assignment. 

As  to  set-off  against  mortgagees,  see  Ex  parte  Price,  10  Ch.  648  ;  Sovereign  Life 
V.  Bodd,  (1892)  2  Q.  B.  573. 

Marine. 

The  same  principles  apply  as  in  the  case  of  fire  policies.     See  supra. 
As  to  the  names  of  the  imderwriters  being  specified  in  the  policy,  see  Ex  parte 
Hargrove,  10  Ch.  542. 

As  to  mutual  insurance,  see  Liun  Mutual  v.  Fackcr,  12  Q.  B.  D.  176. 

Pkeferential  Payments, 

As  to  Crown  debts,  see  supra,  p.  368,  and  the  Act  of  1888,  infra,  p.  397. 

As  to  rates,  see  note  to  Form  392c. 

Salaries  and  wages,  see  below. 

As  to  execution  creditors,  see  Chaps.  XXXIII.  and  XXXIV. 

As  to  secured  creditors,  see  p.  373. 

As  to  landlords,  see  Chap.  XXXV. 

Ah  to  expenses  incurred  in  the  winding-up,  see  Chaps.  XXIV.  and  XLVIII. 

In  the  course  of  a  winding-up,  debts  are  from  time  to  time  incurred  which  ought 
to  be  paid  in  full,  e.g.,  costs,  valuations,  repairs,  rent,  materials  supplied,  «&c.  Under 
tlie  old  piactice,  whrro  no  general  order  liad  been  made  giving  the  requisite 
authority,  the  liquidator  from  time  to  time  applied  for  liberty  to  pay  such  debts. 
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In  many  cases  no  order  was  drawn  up  on  such  application,  but  the  Rummons  was 
indorsed  with  a  note  that  the  liquidator  might  i^ay,  and  was  to  be  allowed  the 
amount  in  his  next  account. 

Under  the  new  practice  the  liquidator  need  not  go  to  the  Court ;  in  practice  the 
official  receiver,  when  liquidator,  pays  these  sums,  but  outside  liquidators  must  apply 
to  the  Board  of  Trade  in  the  ordinary  way  for  cheques  to  pay  off  the  amounts. 

In  cases  where  difficult  questions  are  involved,  an  application  for  the  direction  of 
the  Court  should  be  made  under  sect.  23  (4)  of  1890. 

As  to  payment  of  rent  in  full,  see  Chap.  XXXV. 

Rates.     See  supra,  note  to  Form  392c. 

Eent.     See  Chap.  XXXV. 

Rejection. 

As  to  liquidator's  power  of  rejection,  see  Rr.  110  and  120  of  1890. 

As  to  ofScial  receiver's  power,  see  R.  115  of  1890,  and  R.  29  of  April,  1892. 

Salaries  and  Wages. 

As  to  limited  priority  given  to  salaries,  see  the  Act  of  1888,  note  to  Form  451a. 

It  has  been  held  that  where  the  articles  require  a  director  to  be  a  member,  he 
cannot  prove  for  his  remuneration  in  competition  with  the  other  creditors.  Ex  parte 
Cannon,  30  C.  D.  629.  Qucere,  however,  whether  this  case  can  stand  with  Dale  v. 
Plant,  43  C.  D.  255. 

Prima  facie,  a  director  is  not  entitled  to  remuneration.  Dimston  v.  Imperial  Gas, 
3  B.  &  A.  125.  But  if  the  articles  fix  the  remuneration,  the  directors  can  prove,  as 
also  where  they  are  to  receive  such  sums  as  the  company  in  general  meeting  may 
fix,  and  the  company  has  fixed  the  amount.     Mclhado  v.  Porto  Alegre  Co.,  L.  R.  9 

C.  P.  503  ;   Orton  v.  Cleveland  Fire  Brick,  3  H.  &  C.  868. 

A  director  who  has  not  taken  up  his  qualification  may  nevertheless  be  entitled  to 
his  remuneration. 

As  to  managers  and  agents,  arrears  of  salary  and  commission  due  at  the  com- 
mencement of  the  winding-up  may  be  proved  for.  And  where  the  appointment  is 
for  a  term  of  years,  proof  can  be  made  for  a  sum  equal  to  the  salary  for  the  residue 
of  the  term,  less  an  allowance  for  the  probability  of  other  employment.  Yelland's 
case,  4  Eq.  350  ;  Ee  Maclure,  5  Ch.  737.  But  he  cannot  prove  for  futui-e  conamis- 
sion :  S.  C. 

As  to  publication  of  winding-up  operating  as  a  discharge  of  employes,  see  Chap- 
man's case,  1  Eq.  346 ;  MacPoioalV s  case,  32  C.  D.  366  ;  Reed  v.  Explosives,  19  Q.  B. 

D.  264. 

As  to  workmen's  wages,  see  pp.  380,  397. 

Secured  Creditors. 

A  creditor  of  the  company  is  a  "  secured  creditor"  if  he  has  any  security  for  his 
claim  upon  the  property  of  the  company. 

Thus,  a  creditor  who  holds  a  mortgage  or  charge  from  the  company  is  clearly  a 
secured  creditor. 

So  is  a  creditor  of  the  company  who  as  such  has  put  in  force  an  execution  before 
the  commencement  of  the  winding-up.     Printing,  <^c.  Co.,  8  C.  D.  638. 
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So  is  a  creditor  wlio  has  obtained,  and  before  the  eommeneement  of  the  winding- 
up  served,  a  garnishee  order  [Stanhope  Co.,  11  C.  Div.  160),  or  has  obtained  and 
served  a  charging  order  on  shares  {Haley  v.  Barry,  3  Ch.  452)  ;  or  as  regards 
land,  has  obtained  the  appointment  of  a  receiver  by  way  of  equitable  execution. 
Ex  parte  Evans,  In  re  Watkins,  13  C.  D.  252  ;  Anglo- Italian  Bank  v.  Davies,  9  C.  D. 
275. 

But,  strange  to  say,  it  would  seem  from  the  cases  following  that  the  appointment 
of  a  receiver  of  chattels  by  way  of  equitable  execution  does  not  make  the  creditor  a 
seciu'ed  creditor.  In  re  Bickinson,  Ex  parte  Charrington,  22  Q.  B.  D.  187  (C.  A. 
1888)  ;  Be  Fotts,  (1893)  1  Q.  B.  648 ;  Croshaw  v.  lyndhurst  Ship  Co.  (1897),  45  W.  R. 
370.  It  is  not  easy  to  reconcile  all  these  decisions  with  the  principles  laid  down  in 
Zevasseur  v.  3Inson  and  Barry,  (1891)  2  Q.  B.  73. 

As  to  Scotch  arrestments  giving  security,  see  Queensland  Mercantile  Co.,  (1892)  1 
Ch.  219  ;    West  Cumberland  Co.,  (1893)  1  Ch.  713. 

And  a  landlord  or  other  person  having  a  right  of  distress  who  has  levied  before 
the  commencement  of  the  winding-up  is  a  secured  creditor. 

But  where  the  distress  is  not  levied  before  the  commencement  of  the  winding-up 
the  existence  of  the  right  of  distress  does  not  in  England  make  the  landlord  or 
other  person  who  has  such  right  a  secured  creditor.  Thomas  v.  Patent  Lionite  Co., 
17  C.  D.  250.     See  Me  Wanzer  Co.,  Ld.,  (1891)  1  Ch.  305,  as  to  Scotland. 

The  creditor  is  not  a  secured  creditor  unless  the  security  is  on  the  property  of  the 
company.  Ex  parte  Bennet,  3  Atk.  528;  Ex  parte  Caldecott,1bQ.\i'\'v.  720;  Coupland''s 
case,  5  Ch.  167 ;  West  Riding  Union  Bank,  19  C.  D.  109 ;  Re  Hallett,  (1894)  2  Q.  B.  256. 

A  creditor  of  a  company  whose  debt  is  guaranteed  by  some  third  party  is  not  to 
be  considered  a  secured  creditor  and  bound  to  value  the  guarantee  as  a  security  even 
when  the  surety  holds  a  counter  security  from  the  company  by  way  of  indemnity. 
Midland  Banking  Co.  v.  Chambers,  4  Ch.  398  ;  llarman''s  Case,  18  S.  J.  25  ;  Sheffield 
Bank  V.  Clayton,  (1892)  1  Ch.  621. 

As  a  general  rule,  the  holder  of  bills  of  exchange  on  which  a  company  is  liable  is 
not  to  be  considered  a  secured  creditor,  although  other  persons  may  be  liable 
thereon.     Ex  parte  Schofield,  12  C.  D.  337  ;   Re  Hallett,  ubi  supra. 

A  secured  creditor  is  not  bound  to  come  in  and  prove.  He  may  prefer  to  rest  on 
his  security. 

In  the  case  of  a  solvent  company,  he  may  prove  for  the  full  amount  of  his  debt, 
retaining  his  security  until  payment.  But  in  the  case  of  an  insolvent  company, 
sect.  10  of  the  Judicature  Act,  1875,  renders  the  bankruptcy  rules  applicable  (see 
supra,  p.  359),  and  negatives  the  rule  establi>ihed  in  Eellock's  Case,  3  Ch.  769.  And 
until  the  contrary  is  proved,  a  company  being  wound  up  is  to  be  regarded  as  in- 
solvent.    Milan  Tramu-ays  Co.,  25  C.  Div.  587. 

In  either  case  a  secured  creditor  who  comes  in  to  prove  must  deduct  what  he  has 
realized  before  sending  in  his  claim.  Foricard's  Case,  5  Ch.  18 ;  Leech's  Case, 
6  Ch.  388. 

Under  the  bankruptcy  rules,  a  secured  creditor  may  (1)  rely  on  his  security  and 
abstain  from  proving,  or  (2)  mny  realize  his  security  and  then  prove  for  the  balance, 
or  (3)  may  surrender  his  security  and  prove  for  the  full  amount,  or  (4)  may  value 
the  security  and  prove  for  the  balance. 

Sec  Bankruptcy  Rules,  9 — 16,  supra;  an^  Ex  parte  National,  S;c.  Bank,  Re  Xewton, 
(1896)  2  Q.  B.  403. 

A  secured  creditor  has,  prima  facie,  a  clear  right  to  apply  for  and  obtain  leave  to 

bring,  or  proceed  with,  an  action  for  enforcing  his  securities.     David  Lloyd  ^  Co.,  6 

C.  Div.  339  ;   Longdendalr  Co.,  8  C.  Div.  150  ;  Joshua  Slubbs  S;  Co.,  (1891)  1  Ch.  475  ; 

'  London,  <^r.  llotcl  Co.,  (1892)  1  Ch.  639.     And  a  receiver  obtained  by  him  will  not 

always  be  displaced  in  favour  of  the  official  receiver.    Strong  v.  Carlyle  Press,  (1893) 
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1  Ch.  252 ;  nrifish  Linen  Co.x.  South  American,  S;c.  Co.,  (1804)  1  Ch.  108,  and 
Chap.  XXXVIII. 

And  very  commonly  a  secured  creditor  applies  in  the  winding-up  for  a  declaration 
of  his  rig-hta,  and  a  direction  to  the  liquidators  to  realize  the  security,  and  pay  him. 

Where  a  creditor's  security  is  realized  in  the  winding--up,  he  is  entitled  to  he  paid 
out  of  the  proceeds  his  principal,  interest,  and  costs,  subject  only  to  the  costs  of  the 
realization.  Marine  Mansions  Co.,  4  Eq.  601.  See  also  Oriental  Hotels  Co.,  12  Eq. 
126  ;  MegenVs  Canal  Co.,  3  C.  Div.  411. 

And  the  Court  will  order  the  liquidator  to  give  up  possession  to  a  receiver 
appointed  by  the  secured  creditor.  Henry  Pound,  Son  S;  Co.,  42  C.  Div.  402,  and 
Form  391,  supra. 

Sometimes  the  mortgagee  sells,  with  or  without  the  concun-ence  of  the  liquidator, 
in  exercise  of  a  power  of  sale  vested  in  him  by  the  mortgage. 

It  is  not  necessary  to  obtain  liberty  to  exercise  the  power  of  sale,  although  orders 
giving  such  liberty  have  sometimes  been  made. 

A  secured  creditor  who  realizes  his  security  is  entitled  to  apply  the  proceeds 
in  or  towards  payment  of  his  principal,  interest,  and  costs.  London,  Windsor,  6;c.  Co., 
(1892)  1  Ch.  G39. 

But  he  cannot,  in  the  case  of  an  insolvent  company,  apply  the  proceeds  first  in 
payment  of  interest  due  after  the  winding-up,  and  then  in  reduction  of  principal, 
and  then  prove  for  the  balance  of  principal.  Ibid.  Where  the  interest  exceeds  5  per 
cent,  he  may,  notwithstanding  sect.  23  of  the  Bankruptcy  Act,  1890  {supra,  p.  340), 
pay  such  interest  before  pi'oving.     In  re  Fox  and  Jacobs,  (1894)  1  Q.  B.  438. 

Not  uncommonly  an  order  for  sale  is  made  on  the  application  of  the  liquidator, 
and  the  mortgagee  concurs  and  obtains  payment  out  of  the  proceeds. 

Orders  directing  preferential  payment  to  be  made  to  holders  of  mortgage  deben- 
tures and  other  secured  creditors  are  not  uncommon. 

Operation  of  Sect.  10  of  the  Judicature  Act,  1875. 

As  to  the  limited  operation  of  sect.  10  of  the  Judicature  Act,  1875,  see  Withernsea 
Co.,  16  C.  Div.  337  (sect.  45  of  the  Bankruptcy  Act,  1883,  not  applicable) ;  Crumlin 
Viaduct,  11  C.  D.  755  ;  Gorringe  v.  Irivell  India  Rubber  Co.,  34  C.  D.  128  (order  and 
disposition  clause  not  applicable). 

Sect.  40,  giving  partial  priority  to  rates  and  taxes,  not  applicable.  Albion  Co., 
1  C.  D.  547.  Sect.  42,  giving  a  landloi'd  a  right  to  distrain  for  a  year's  rent,  not 
applicable.  Thomas  v.  Patent  Lionite  Co.,  17  C.  D.  250.  Re  Hopkins,  18  C.  Div. 
380  ;  Re  3Iaggi,  20  C.  D.  545  (provisions  in  regard  to  secirred  creditors  apjilicable). 

And  see  supra,  Feaudulent  Peefeeences. 

Dehentiires  and  Delenture  Stock. 
See  Chap.  XXXVIII. 

Set-off  and  Mutual  Credit. 
Creditors  who  are  also  contributories  are  restricted  as  regards  set-off.  See 
sect.  101  of  1862.  Whether  the  company  be  solvent  or  insolvent,  a  contributory 
of  a  limited  company  cannot  set  ofE  a  debt  due  from  the  company  to  him  against 
calls  due  from  him,  whether  made  before  or  after  the  commencement  of  the  winding- 
up.  GrisseWs  case,  1  Ch.  528  ;  Whitehouse  ^  Co.,  9  C.  D.  595.  And  sect.  10  of 
the  Judicature  Act,  1875,  has  not  altered  this  rule,  even  where  the  contributory 
dies  insolvent.  GilVs  case,  12  C.  D.  755.  But  in  an  unlimited  company  a  con- 
tributory has  a  limited  right  of  set-off  under  sect.  101  of  the  Act.  Ex  parte  Bran- 
white,  48  L.  J.  Ch.  463  ;  Brasnett's  case,  34  W.  R.  206.     And  when  the  company's 
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debts  are  paid,  sect.  101  gives  a  right  of  set-off,  wliether  the  company  be  limited  or 
unlimited. 

And  there  is  one  case  even  in  a  limited  company  in  v^hich  set-off  will  arise 
between  the  company  and  the  contributory,  viz.,  where  a  contributory  becomes 
bankrupt  in  the  course  of  the  winding-up  proceedings.  In  such  cases  it  seems 
that  the  mutual  credit  provisions  of  the  Banki'uptcy  Act  (see  infra)  apply,  and 
the  balance  only  can  be  proved  for  on  either  side.  Ec  Duckworth,  2  Ch.  578  ;  Ex 
parte  Stang,  5  Ch.  492. 

Moreover,  a  contributory  who  obtains  a  winding-up  order  will  be  entitled  to 
his  costs  free  from  set-off  for  calls.  General  Exchange  Bank,  4  Eq.  138  ;  37  L.  J. 
Ch.  618. 

When,  after  a  winding-up  has  commenced,  a  creditor  who  is  a  shareholder 
assigns  his  debt,  the  company  may  set  off  against  the  debt  any  moneys  due  from 
the  shareholder  for  calls  or  otherwise,  even  though  the  calls  be  made  after  the 
assignment.     Ex  parte  Mackenzie,  7  Eq.  240  ;   Ex  parte  Slang,  tibi  supra. 

And  see  Taunton,  Dehnard  ^  Co.,  (1893)  2  Ch.  175. 
,  As  regards  creditors  who  are  not  contributories,  the  winding-up  does  not,  in  the 

case  of  a  solvent  comjiany,  interfere  with  the  ordinary  right  of  set-off  as  between 
non- shareholders  and  the  company.     Anderson'' s  case,  3  Eq.  337. 

When,  however,  the  company  is  insolvent,  the  bankruptcy  rules  as  to  set-off 
and  mutual  dealings  are,  by  virtue  of  sect.  10  of  the  Judicature  Act,  1875,  appli- 
cable. Merseg  Steel  Co.  v.  Naylor,  9  App.  Cas.  434.  A-ud  it  must  be  borne  in 
mind  that  until  the  contrary  is  proved  it  is  to  be  assumed  that  a  company  which  is 
being  wound  up  is  insolvent.     Milan  Tramways,  25  C.  Div.  587. 

The  following  is  the  mutual  credit  section  of  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52)  :— 

Sect.  38.  "  Where  there  have  been  mutual  credits,  mutual  debts,  or  other 
mutual  dealings  between  a  debtor  against  whom  a  receiving  order  shall  be  made 
under  this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt  iinder 
such  receiving  order,  an  account  shall  be  taken  of  what  is  due  from  the  one  party 
to  the  other  in  respect  of  such  mutual  dealings,  and  the  sum  due  from  the  one 
party  shall  be  set  off  against  any  sum  due  from  the  other  party,  and  the  balance 
of  the  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively ; 
but  a  person  shall  not  be  entitled  under  this  section  to  claim  the  benefit  of  any 
set-off  against  the  property  of  a  debtor  in  any  case  where  he  had  at  the  time  of 
giving  credit  to  the  debtor  notice  of  an  act  of  bankruptcy  committed  by  the  debtor 
and  available  against  him."  And  sect.  39  of  the  Bankruptcy  Act,  1869,  was  to 
the  like  effect. 

The  characteristic  of  mutuality  is  still  necessary  in  order  that  a  set-off  may  be 
claimed.  Where  the  company's  moneys  are  paid  for  a  specific  purpose,  and  after 
sati.'ifaction  of  it  a  balance  remains,  the  payee  cannot  after  winding-uj)  set  off  a 
debt  owing  to  him  unless  he  can  show  that  the  balance  was  retained  with  the 
company's  consent.     Mid-Kent  Fruit  Factory,  (1896)  1  Ch.  567. 

The  line  is  to  be  drawn  at  the  commencement  of  the  winding-up.  Milan  Tram- 
ways  Co.,  uhi  supra. 

"  In  cases  of  this  kind  the  question  must  be  considered  in  the  same  manner  as  if 
it  had  arisen  at  the  time  of  the  bankru^itcy  [commencement  of  winding-up],  and 
cannot  bo  varied  by  any  change  of  status  of  one  of  the  parties."  Ter  Lord  Kenyon, 
Dickson  v.  Evans,  6  T.  R.  57,  approved  by  Lord  Selborne,  L.  C,  in  the  above  case. 

"  It  is  impoMsiblo  that  a  person,  who  at  the  time  of  the  bankruptcy  [winding-up] 
owes  a  debt  to  the  bankrupt  [company],  and  has  no  right  of  set-off,  can  acquire 
such  a  right  by  taking  an  assignment  of  another  debt  due  to  another  creditor  of  the 
bankrupt."     Fer  Lord  Selborne,  L.  C,  Milan  Tramways,  ubi  supra. 
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And  where  the  liquidator  or  a  creditor  claims  to  set  oif  an  assigned  debt,  the  onus 
lies  on  the  claimant  to  show  that  the  assignment  was  made  before  the  commence- 
ment of  the  winding-up.     Dickson  v.  Evans,  6  T.  R.  57. 

In  order  to  constitute  a  mutual  credit,  it  is  not  necessary  to  show  that  the  credit 
was  reciprocally  given  in  relation  to  one  and  the  same  transaction.  Thus,  if  at  the 
commencement  of  the  winding-up  the  company  is  indebted  to  A.  for  goods  sold  and 
delivered,  and  A.  is  the  indorsee  for  value  of  a  bill  drawn  by  B.  upon,  and  accepted 
by,  the  company,  mutual  credit  has  been  given  within  the  meaning  of  the  section, 
for  the  company  gave  credit  when  it  sold  the  goods  to  B.,  and  B.  gave  the  company 
credit  when  he  became  indorsee  for  the  value  of  the  bill,  liankcy  v.  Smith,  3  T.  R. 
507.  And  it  is  immaterial  that  tlie  credit  was  given  at  different  times.  Almffer  v. 
Cur  He,  12  M.  &  AV.  751. 

On  the  same  principle,  it  would  seem  that  whenever  an  assignment  of  a  debt  is 
taken,  the  assignee  is  to  be  deemed  to  give  credit  to  the  debtor ;  and  accordingly,  if 
the  company  is  the  debtor,  and  at  the  commencement  of  the  winding-up  the  debt 
is  still  due  to  the  assignee,  the  amount  will  be  set  off  against  any  debt  due  from 
him  to  the  company,  and  so  vice  versa. 

By  virtue  of  the  section,  unliquidated  damages  for  breach  of  a  contract  may  be 
set  off  against  a  claim  for  money  due  under  the  contract  {Peat  v.  Jones,  8  Q.  B.  D. 
147) ;  "because  a  contract  of  sale  and  purchase  is  in  its  nature  mutual,  imposing 
reciprocal  obligations  on  the  vendor  and  purchaser."  Pt/- Jessel,  M.  R.,  S.  C,  p.  149. 
See  also  Mersey  Steel  Co.  v.  Naylor,  9  App.  Gas.  434.  Moreover,  unliquidated 
damages  for  misrepresentation  in  regard  to  property  sold  may  be  set  off  against 
the  price.     Jack  v.  Kipping,  9  Q.  B.  D.  113. 

Mutual  dealings  must  be  such  as  result  in  a  money  liabihty.  See  EberWs  Hotel 
Co.  v.  Jones,  18  Q.  B.  Div.  46o ;   Re  Winter,  8  C.  Div.  225. 

It  has  been  held  that  a  claim  on  a  current  policy  cannot,  in  an  action  by  the 
company  (though  in  liquidation),  be  set  off  against  a  loan  on  such  policy.  Ex  parte 
Trice,  10  Ch.  648.     But  qiKcre,  whether  this  can  be  supported. 

A  claim  on  a  policy  that  has  matured  before  the  winding-up  can  be  set  off. 
Sovereign  Life  v.  Lodd,  (1892)  2  Q.  B.  573  ;  and  see  Asphallic  TFood,  ^-c.  Co.,  30  C. 
Div.  216. 

Notice  of  a  floating  security  on  all  the  company's  property  at  the  time  when  the 
debt  due  to  the  creditor  was  contracted  will  not  prevent  the  set-off  from  binding 
the  debenture-holders.     Biggerstaffv.  Eowatt^s  Wharf,  (1896)  2  Ch.  93. 

Where  by  set-off  the  debt  on  one  side  is  satisfied,  the  security  held  for  that  debt 
is  freed.     Re  Barnett,  9  Ch.  293. 

Debts  to  be  capable  of  set-off  must  be  due  in  the  same  right.  Middleton  v. 
Bollock,  20  Eq.  29 ;  Re  Willes,  12  C.  Div.  491 ;  West  v.  Brice,  2  Bing.  455  ;  Bishop 
V.  Church,  3  Atk.  691.  But  the  equitable  interests  may  be  regarded.  Bailey  v. 
Finch,  L.  R.  7  Q.  B.  34. 

A  debt  due  to  A.  and  B.  jointly  cannot  be  set  off  against  a  debt  due  from  A.  to 
the  company.  Ex  parte  Rose,  Buck,  125  ;  Netv  Quebrada  Co.  v.  Carr,  L.  R.  4  C.  P. 
651  ;  Ex  parte  Morier,  12  C.  D.  491. 

As  to  set-off  by  a  landlord,  see  Kidsgrove  Steel  Co.,  W.  N.  (1894)  25;  and  as  to 
setting  off  directors'  fees,  see  Washington  Diamond  Co.,  (1893)  3  Ch.  95. 

Sureties. 

When  the  company  is  surety  for  payment  of  A.'s  debt  to  B.,  B.  can  prove  in  the 
liquidation  of  the  company ;  but  if  the  debt  is  secured  B.  must  value  his  security, 
and  prove  for  the  balance,  supra,  p.  363.  If  the  debt  is  not  payable  when  the  proof 
is  made,  B.  can  only  prove  as  for  a  contingent  liability  ;  for  non  constat  that  A.  will 
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not  pay  in  due  course.  Ilerepath  v.  Belmar,  38  W.  R.  752  ;  Re  Farrott,  63  L.  T. 
777. 

So,  also,  if  A.  at  the  request  of  the  company  guarantees  to  B.  the  payment  of  a 
debt  owing  by  the  company  to  B.,  here,  if  company  goes  into  liquidation,  A.  can 
prove  against  the  company.     See  supra,  "Indemnity." 

A  surety  who  pays  in  full  is  entitled  to  all  securities  held  by  the  creditor.  Mer- 
cantile Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  5  ;  Duncan,  Fox  and  Co. 
v.  North  and  South  Wales  Bank,  6  Ap.  Gas.  1. 

Where  a  surety  who  is  liable  for  part  of  a  debt  has  paid  the  whole  of  what  he  is 
liable  for,  he  is  entitled  to  stand  in  the  place  of  the  creditor  to  that  extent  against 
the  estate  of  the  bankrupt  debtor.  Thornton  v.  M'^Kewan,  1  H.  &  M.  525  ;  Be  Gray 
V.  Seckham,  7  Ch.  680  ;  Ellis  v.  Emmanuel,  1  Ex.  D.  157. 

Where  the  surety  is  surety  for  the  whole  debt,  but  with  a  limit  as  to  the  amount 
of  his  liability,  and  there  is  a  proviso  that  the  surety  is  to  be  liable  for  the  ultimate 
balance,  and  that  dividends  received  from  the  debtor  are  not  to  go  in  discharge  of 
the  surety,  the  payment  by  the  surety  to  the  creditor  does  not  give  the  surety  a  right 
to  prove  and  reduce  the  proof  of  the  creditor.  Fn  re  Fees,  17  C.  D.  98  ;  Midland  Co. 
V.  Chambers,  4  Ch.  398. 

See  as  to  proof  for  whole  amount  when  claim  against  surety  is  limited  in  amount 
and  he  has  paid  it.  Ex  parte  National,  ^-c.  Bank,  (1896)  2  Q.  B.  12. 

It  is  now  settled  that  the  creditor  is  not  entitled  to  the  benefit  of  counter  bonds 
or  securities  given  by  the  principal  creditor  to  the  surety.  Sheffield  Bank  v.  Clayton, 
(1891)  1  Ch.  621. 

As  to  proof  by  surety  against  a  co-surety,  see  Ex  parte  Snoicdon,  17  C.  D.  44. 

As  to  double  proof,  see  supra. 

Taxes. 
See  stipra,  "  Rates  "  and  "  Ceown  Debts." 

Trustee. 
A  trustee  for  a  company  may  prove  in  respect  of  liabilities  incurred  as  such 
trustee,  e.g.,  a  person  who  holds  leaseholds  or  shares  in  trust  for  the  company. 
National  Financial  Co.,  3  Ch.  791  ;  Hunt's  Claim,  W.  N.  (1872)  53. 

Unliquidated  Damages. 
Having  regard  to  paragraph  (1)  of  sect.  37  of  the  Bankruptcy  Act,  1883,  un- 
liquidated damages  for  a  mere  tort  are  not  provable,  but  there  are  cases  in  which  a 
person  wronged  may  waive  the  tort  and  claim  on  some  other  footing,  e.g.,  implied 
contract.  Watson  v.  Hollidaij,  20  C.  D.  780.  He  must,  however,  elect  which 
remedy  to  pursue.  Ex  parte  Baum,  9  Ch.  673.  And  damages  for  misrepresenta- 
tion inducing  a  contract  may  be  proved  (see  Jack  v.  Kippling,  9  Q.  B.  D.  113), 
unless,  indeed,  it  be  a  contract  to  take  shares  in  the  company. 

Vouchers. 
As  to  mentioning  vouchers  in  proof,  and  as  to  production  thereof,  see  R.  99  of 
1890. 

Wages. 
See  the  Act  of  1888,  infra,  p.  397.     In  bankruptcy  payment  of  workmen's  wages 
entitled  to  priority  has  been  ordered,  although  the  payment  left  the  trustee  without 
the  funds  necessary  to  iuvostigato  tho  affairs  of  the  debtor.     Fe  Bowen,  13  Eq.  130 ; 
43  L.  J.  Bk.  24. 
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This  -will  be  found  in   Form  lo7.     It  maybe  cited  as  Form  60,  and -was  sub-     Form  405. 
stitutvd  by  R.  36  of  April,  1892,  for  Form  66  of  1890.  ^ 

The  affidavit  of  proof  may  be  delivered  or  sent  by  post  to  the  official  receiver,  or  Qgneral  form' 
if  a  liquidator  has  been  appointed,  to  the  liquidator.     See  R.  97  of  1890,  supra. 

As  to  lodging  the  proof  in  time  to  vote  at  first  meeting  of  creditors,  see  R.  108  of 
1890,  supra. 

As  to  proving  debts,  and  admitting  or  rejecting  proof,  at  the  first  meeting,  see 
Sched.  I.  to  Act  of  1890,  Rr.  21  and  11,  Chap.  XVII. 

A  debenture  dated  the  day  of  ,  and  under  tlie  common    Form  406. 

seal  of  the  above-named  coy,  the  sd  coy,  for  the  consideration  therein  Debt  due  on 

expressed,  promised  to  pay  me  on  the  day  of  ,  the  sum  of  debenture 

100/.,  and  thereby  promised  to  pay  me  interest  on  the  sd  sum  in  the     °  ^  "^^  • 
meantime  at  the  rate  of  10/.  p.c.  p. a.  by  equal  half-yearly  payments 

on  the day  of and  day  of  in  each  year.     The  sd 

debenture  is  now  produced  and  shown  to  me,  and  is  marked  A. 

1.  The  sd  coy  was,  at  the  date,   &c.,  and  still  is,  justly  and  truly    Form  407. 
indebted  to  me  in  the  sum  of   194/.  7*.  4f/.,  being  the  remuneration  Dii-ector's 
payable  to  me  under  and  by  virtue  of  the  articles  of  association  of  the  fees, 
sd  coy  for  services  rendered  by  me  as  a  director  of  the  sd  coy  between 
the day  of and  the of . 

1 .  The  above-named  coy  was,  at  the  date,  &c.,  and  still  is,  justly  and    Form  408. 
truly  indebted  to  mo  and  to  my  partner  H.  in  the  sum  of  105/.  for  law  Debt  due  to 
charges  and  payments  made  on  behalf  of  the  sd  coy  in  the  matter  of  solicitor, 
the  conveyance  and  mortgage  of  certain  land  at  and  for  pro- 
fessional ad\'ice  and  work  done  for  the  sd  coy,  as  appears  by  the  account 

now  produced  and  shown  to  me  marked  with  the  letter  N. 

2.  The  charges  in  the  sd  account  are  reasonable  and  such  as  are 
usual  between  solors  and  clients,  as  I  know,  &c. 

The  old  practice  was  for  the  chief  clerk  to  sign  a  request  to  the  taxing  master  to 
tax  the  solicitor's  bill.  After  the  bill  was  taxed  the  parties  came  again  before  the 
chief  clerk  and  the  claim  was  supported  by  the  taxing  master's  original  certificate, 
"which  was  not  filed.  But  under  the  present  practice  the  bill  is  taxed  by  the 
registrar. 

1.  The  above-named  coy  was,  &:c.,  that  is  to  say  : —  Form  409. 

1884,   July  31st,   amount  due  ujion  a  judgment 


Jud  lament 
recovered  by  N.  against  the  sd  B.  Coy  in  the  debt. 

Queen's  Bench  Division  of  this  Ct  on  bill  of 

exchange,  and  signed  31st  July,  1884. 

For  debt     £657  10     0  £     s.    d. 

For  taxed  costs 11118     0 

769     8     0 


August  5th,  1884,  interest  thereon  at  5  p.c.  p. a..  ,  8     6 

The  paper  writing  marked  A  now  produced  and  shown  to  me  is 
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Form  410. 

Liquidator  of 

another 

companj'. 


the  judgment  paper  upon  which  the  above-named  judgment  for  769^. 
"was  signed,  and  the  sd  judgment  still  remains  in  full  force  and  virtue. 


I,  J.  C,  of  ,  accountant,  the  liqr  of  the  M.  Coy,  Limtd,  make 

oath  and  say  as  follows  : — 

1.  By  an  order  of  Mr.  Justice   ,    dated,  &c.,  the  M.   Coy  was 

ordered  to  be  wound  up  under  the  provisions  of  the  Cos  Acts,  1862  to 
1890. 

2.  By  an  order  dated,  &c.,  I  was  appointed  liqr  of  the  sd  M.  Coy. 

3.  It  appears  from  the  books  and  papers  of  the  sd  M.  Coy  which 
came  to  my  hands  as  liqr  thof,  that  the  sd  C.  Coy  was,  at  the  date, 
&c.,  and  still  is,  justly  and  truly  indebted  to  the  M.  Coy  in  the  sum  of 
1.,  for,  &c.,  for  which  sum  or  any  part  thereof,  &c.,  the  said  M. 


Coy,  &c.  \_as  in  Form  157]. 


Form  411. 

Proof  of  debt 
of  workmen. 
Form  67  of 
1890. 


I  {Jill  in  full  name,  address,  and  occupation  of  deponent),  of  {on  behalf 
of  the  u'orkmen  and  others  e7nploj/ed  by  the  ahove-named  coy),  make  oath 
and  say  : 

1.  That  the  above-named  coy  was,  on  the day  of ,  189 — , 

and  still  is,  justly  and  truly  indebted  to  the  several  persons  whose 
names,  addresses,  and  descriptions  appear  in  the  schedule  endorsed 
hereon  in  sums  severally  set  against  their  names  in  the  sixth  column 
of  such  schedule  for  wages  due  to  them  resply  as  workmen,  or  others 
in  the  employ  of  the  coy,  in  respect  of  services  rendered  by  them 
resply  to  the  coy  during  such  periods  as  are  set  out  against  their 
respective  names  in  the  fifth  column  of  such  schedule,  for  which  sd 
sums,  or  any  part  thof,  I  say  that  they  have  not,  nor  hath  any  of  them, 
had  or  received  any  manner  of  satisfaction  or  security  whatsoever. 

Sworn  at ,  in  the  county  of ,  \ 

this day  of ,  189 — .  >  Deponent's  signature • 

Before ) 

Schedule  referred  to  on  the  other  side. 


1. 

No. 

2. 

Full  name  of 
Workman. 

3. 

Address. 

4. 

Description. 

5. 

Period  over  ■which. 
Wages  due. 

6. 
Amount  due. 

£ 

s. 

d. 

See  E.  106  of  1890,  supra,  p.  361, 


Signature  of  deponent 


CREDITOKS.  ^^l 

(Address,  date,  and  title.)  Form  412. 

lam  desired  by  tlie  off  recr  to  acknowledge  tlie  receipt  of  your  claim.  Notice  to 

for 1,  in  respect  of ,  and  to  inform  you  in  reply  that  before  creditor  to 

such  claim  can  be  admitted  against  the  estate,  a  proof  of  debt  must  be 
made  for  the  amount,  for  which  purpose  a  form  of  affidavit  is  enclosed. 

I  am,  your  obedient  Servant, 
To 

I  am  desired  by  the  off  recr  of  the  above  coy  to  return  you  herewith   Form  412a. 
the  form  of  proof  of  debt  herein,  and  to  request  you  will  be  good  Notice~to 
enough  to  complete  it  by  being  sivorn  thereto,  and  affixing  the  Cos  complete 
(Winding-up)  Stamp,  value  one  shilling,  required  by  Table  A.  of  the  ^^"" 
scale  of  fees.     The  completed  proof  should  be  returned  to  the  off  recr 
of  cos  at  the  above  address,  without  delay. 

I  am,  your  obedient  Servant, 

There  are  also  official  forms  of  notices  to  forward  stamp  for  proof,  to  forward 
bills  of  exchange,  &c. 

An  indenture  dated,  &c.,  now  produced  and  shown  to  me  and  marked    Form  413. 
A.,  and  made  between  the  above-named  coy  of  the  one  part  and  myself  Description 
of  the  other  part,  whereby  the  sd  coy  granted  certain  freehold  heredits,   aud  valuation 
situate,  &c.,  unto  and  to  the  use  of  me,  my  heirs  and  assigns  :   subject  ^j^g  proof 
to  a  proviso  therein  contained  for  the  redemption  of  the  sd  premises 
upon  payment  by  the  sd  coy  unto  me  of  the  sum  of  1,000^.,  with  interest 

for  the  same  at  the  rate  of  5  p.c.  p. a.  on  the day  of .     And 

■whereby  the  sd  coy  covenanted  to  pay  me  the  sd  ppal  sum  of  1,000/. 

and  interest  on  the  sd day  of ,  and  in  case  the  sd  ppal  sum 

should  not  be  pd  on  that  day,  then  to  pay  me  interest  on  the  same  sum 

after  the  rate  afsd  by  equal  half-yearly  payments  on  the day  of 

■  and of in  every  year. 

I  estimate  the  value  of  my  sd  security  at  the  sum  of  600/.,  and  I 
claim  to  be  entitled  to  prove  in  the  winding-up  of  the  sd  coy  for  the 

sum  of  /.,  being  the  balance  of  the  sd  sum  of  1,000/.  and  the 

interest  thereon  after  deducting  the  sd  sum  of  600/. 

As  to  valuing  security,  see  supra;  and  Moor  v.  Anglo-Italian  Bank,  10  C.  D.  681  ; 
Western  District  Bank,  23  S.  J.  880;  Kit  Hill  Tunnel,  16  C.  D.  590;  Williams  v. 
Hopkins,  18  C.  Div.  370.  Rejection  of  secured  creditor's  proof  remits  him  to  his 
rights  as  mortgagee ;  S.  C,  31  W.  R.  495  ;  48  L.  T.  513. 

{Title).  Form  414. 

Take  notice  that,  as  off  recr  and  liqr  of  the   above-named  coy,  I  Notice  of 
have  this  day  rejected  your  claim  against  the  coy  \_If  proof  wholly  rejection  of 

rejected  strike  out  tcords   ivithin  brackets^  (to  the  extent  of /.)  on  ^Ts^d^^on 

the  following  grounds  :  Form  68  of 

[e.  ff.,  "  That  you  agreed  to  accept  payment  for  20  p.c.  of  your  con- 


382  WINDING-UP  BY  THE  COUKT.       [CilAP.   XXX VII. 

tract  price  iu  f ully  pd  up  shares,"  or  "That  the  costs  in  respect  of 
which  the  claim  arises  were  not  incurred  by  the  coy,  and  that  the 
coy  had  not  undertaken  or  become  liable  to  undertake  a  lease  of  the 
premises  numbered ,  ,  street."] 

And  further  take  notice  that,  subject  to  the  power  of  the  Ct  to  ex- 
tend the  time,  no  application  to  reverse  or  vary  my  decision  in  rejecting 
your  proof  will  be  entertained  after  the  expiration  of  \jiuenty-one  days 
or  seven  days  as  the  case  may  be  (Ri\  111  and  112)]  days  from  this  date. 

Dated  this ^  day  of ,  189—. 

Signature . 

Addi-ess .  ,  Off  Eecr. 

E.  110  of  1890. — The  liquidator  shall  examine  every  proof  and  the  grounds  of  the 
debt,  and  in  writing  admit  or  reject  it,  in  whole  or  in  part,  or  require  further 
evidence  in  support  of  it.  If  he  rejects  a  proof  he  shall  state  iu  writing  to  the 
creditor  the  grounds  of  the  rejection. 

The  admission  is  notified  in  writing  on  the  proof  itself,  but  it  is  not  the  practice, 
at  any  rate  in  the  London  official  receiver's  office,  to  give  the  creditor  notice  of  the 
admission  of  his  proof. 

As  to  the  liquidator  administering  oaths,  &c.,  see  R.  114  of  1890. 

R.  29  of  April,  1892. — Subject  to  the  power  of  the  Court  to  extend  the  time,  the 
official  receiver  as  liquidator,  not  later  than  fourteen  days  from  the  latest  date  spe- 
cified in  the  notice  of  his  intention  to  declare  a  dividend  as  the  time  within  which 
such  proofs  must  be  lodged,  shall  in  writing  either  admit  or  reject  wholly  or  in  part 
every  proof  lodged  with  him,  or  require  ftirther  evidence  in  support  of  it. 

K.  119  of  1890  (annulled  by  R.  34  of  1892)  contained,  instead  of  the  word 
"later"  as  above,  the  word  "  less,"  and  (unless  the  word  is  to  be  regarded  as  an 
obvious  mistake)  still  applies  in  every  winding-up  commenced  between  the  31st 
December,  1890,  and  the  6th  May,  1892,  and  retained  by  Chitty,  North,  StirKng, 
and  Kekewich. 

E.  120  of  1890.  —  Subject  to  the  power  of  the  Court  to  extend  the  time,  the  liqui- 
dator, other  than  the  official  receiver,  within  twenty-eight  days  after  receiving  a 
proof,  which  has  not  previously  been  dealt  with,  shall  in  writing  either  admit  or 
reject  it  wholly  or  in  part,  or  require  further  evidence  in  support  of  it.  Provided 
that  where  the  liquidator  has  given  notice  of  his  intention  to  declare  a  dividend,  he 
shall  within  fourteen  days  after  the  date  mentioned  in  the  notice  as  the  latest  date 
up  to  which  proofs  must  be  lodged  examine  and  in  writing  admit  or  reject  every 
proof  which  has  not  been  already  dealt  with,  and  give  notice  of  his  decision  rejecting 
a  proof  wholly  or  in  part  to  the  creditors  affected  thereby. 


Form  415.  {Tide.) 

Notice  rcquir-  Take  notice  that,  pursuant  to  the  terms  of  R.  119  of  the  Cos 
Ivklfme'in  (Winding-up)  Eules,  1890  [now  E.  29  of  the  Cos  (Winding-up)  Eules, 
Hui)[iort  of  1892],  you  are  required  to  furnish  the  off  recr  with  further  evidence 
I""^"  •  in  support  of  your  proof  against  llio  above-named  coy.     The  further 

evidence  required  is  as  follows  \_siate  evidence^. 

And  furtlior  take  notice,  that  as  a  dividend  is  about  to  be  declared 

it  is  necessary  that  all  cluima  should  bo  dealt  with  forthwith,  and  that 
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unless  the  above  evidence  be  produced  to  the  off  recr  on  or  before 
day,  the day  of ,  189 — ,  your  said  proof  will  be  rejected. 

Dated  this day  of ,  189—. 

C.  J.  S., 

Off  Recr  and  Liqr. 

To .  [_Addresi>.^ 

See  notes  to  Form  414. 

{Title.)  Form  415a. 


Sib,— The  [bill  of  exchange  or  other  mhshuj  semrit;/'],  full  particulars  of  -whicli  are  Letter  of 

set  out  in  the  anuexed  afiBdavit,  representing  the  sum  of /.,  issued  to by  indemnity  _ 

the  above-named ,  in  respect  of  which  I  did  on  the day  of lodge  a  "•"'^  affidavit. 

proof  of  debt  in  the  above  matter,  having  been  lost  or  mislaid,  I  (or  we)  hereby 
undertake,  in  consideration  of  your  admitting  my  (or  our)  said  proof  to  rank  for 

dividend  for  the  total  sum  of /.  (subject  to  its  being  otherwise  in  order)  without 

production  of  the  said ,  to  indemnify  you  against  all  claims  which  may  be  made 

by  any  other  person  or  persons  in  respect  of  the  said  [bill,  ^-c,  as  above'],  and  from 
all  loss,  damage,  and  expense  which  the  assets  of  the  above-mentioned  company, 
you,'  or  your  executors,  administrators,  or  assigns  may  sustain  by  reason  of  your 

makiug  any  payment  to  me  (or  us)  in  respect  of  the  said  total  sum  of 1.,  and  if 

it  should  hereafter  appear  that  any  other  person  or  persons  is  entitled  to  the  amount 
represented  by  the  said  [as  aborel  so  lost  or  mislaid  as  aforesaid,  or  auy  part  thereof, 
I  (or  we)  hereby  engage  to  repa}^  to  you  all  sums  of  money  which  such  other  person 
or  persons  is,  are,  or  may  become  entitled  to  in  respect  of  such  [as  above'],  together 
with  interest  thereon  at  the  rate  of  51.  per  cent,  per  annum  from  the  date  of  pay- 
ment of  such  sum  or  sums  [date  and  signature]. 

To  the  Official  Receiver  in  Companies  Liquidation  [address]. 

That  I  have  made  a  careful  search  for  the  [bill  of  exchange,  promissory  note,  deposit  Affidavit. 
note,  i'C.],  the  particulars  whereof  are  under-written,  in  respect  of  which  I  have 
lodged  a  proof  of  debt  in  the  above  matter,  but  that  I  have  not  been  able  to  find 
the  same,  and  that  I  verily  believe  that  the  same  h —  been  lost  or  mislaid ;  and  I 
further  say  that  I  have  not  nor  hath  any  person  by  my  order,  to  my  knowledge  or 

belief,  for  my  use,  in  any  manner  parted  with  the  said  ,  or  assigned  my  legal 

or  beneficial  interest  therein  or  any  part  thereof  ;  and  that  I  am  the  person  now 
legally  and  beneficially  interested  in  the  same,  and  entitled  to  receive  for  my  use  all 
dividends  in  respect  thereof.     [Document  above  referred  to.] 

[Schedule  with  columns  headed  Date,  Name  of  persons  appearing  thereon,  Amount.] 

{Title.)  Form  416. 


I  hereby  certify  that  the  following  list  is  a  correct  statement  of  all  List  of  proofs 
proofs  tendered  to  me  in  the  above  matter.  filed'iSde" ^^ 

Dated  this day  of ,  189 — .  rule  116. 

Off  Eecr  and  Liqr. 

[Here  follow  two  columns,  headed  respectively  "  Name  of  creditor"  and  "  Proofs 
tendered."  The  second  column  is  sub-divided  into  six  cash  columns,  headed 
respectively  "Total  amount,"  "Wholly  admitted,  amount,"  "Partly  admitted, 
amount,"  "Admitted  preferentially,"  "Partly  rejected,  amount,"  "Wholly 
rejected,  amount."  These  amounts  are  "carried  forward,"  if  necessary,  on  con- 
tinuation sheets.] 

As  to  the  above  form,  see  R..  116  of  1890,  supra,  p.  362. 
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Form  417. 

Liquidator's 
monthly  list 
of  proofs. 


{Title.) 

I  hby  certify  that  the  following  list  is  a  correct  statement  of  all  proofs 
received  by  me  in  the  above  matter  during  the  month  preceding  the 
date  hereof.     Dated,  &c.,  A.  B.,  Liqr  of  the  above-named  Coy. 

\_Here  follow  the  columns  as  set  out  in  last  Form.^ 

As  to  this  form,  see  R.  117  of  1890,  supra,  p.  362;  and  see  E.  118,  as  to  filing 
proof  in  case  of  appeal. 


Form  418.        I^et,  &c.,  upon  the  applicon  of  A.  B.,  of ,  that  the  licp  of  the 

above-named  coy  may  be  ordered  forthwith  to  admit  the  applicant  as 

a  creditor  of  the  sd  coy  for 1.,  and  that  the  sd  liqr  may  be  ordered 

to  j)ay  the  costs  of  this  applicon  [out  of  the  assets  of  the  sd  coy]. 

Under  R.  120  of  1890,  a  liquidator  is  within  twenty-eight  days  to  admit  or  reject 
a  proof,  "  or  require  further  evidence  in  support  of  it."  In  the  result  a  liquidator 
who  feels  a  difficulty  about  admitting  a  proof  might  unduly  delay  matters,  and  in 
any  such  case  it  may  be  expedient,  as  under  the  old  practice,  to  take  out  a  s'um.- 
mons  to  admit  or  to  settle,  as  in  the  form  following,  some  point  in  dispute. 


Summons  for 
order  that 
liquidator 
may  admit 
proof. 


Form  419.        I^^t,  &c.,  that  it  may  be  declared  that  the  applicant  is  entitled  to  set 

;:; ;: —  off  the  amount  provable  by  him  in  respect  of  the  damage  sustained  by 

Summons  for  ^  ^       p  .  tt  t 

reason  of  the  coy  s  breach  of  a  certain  contract,  dated,  &c.,  and  made, 

&c.,  or  a  competent  part  thof,  against  the  sum  of  1,  due  from  him 

to  the  sd  coy,  and  to  prove  for  the  balance,  and  that  the  costs,  &c. 


Mimmons 
allowance  of 
set- off. 


Form  420. 

Order  to 
admit  claim. 


Upon  the  applicon  of  C,  the  liqr  of  the  above-named  coy,  by 
summons,  dated  13th  June,  1892,  and  uj^on  hearing  the  solor  of  the 
applicant,  and  for,  «S:c.,  and  upon  reading  the  supervision  order  of 
18th  July,  1891,  an  afft,  &c.,  it  is  ordered  that  the  applicant  be  at 
liberty  to  admit  the  claim  of  F.,  particulars  of  which  claim  are  set  forth 
in  the  sd  afft  by  the  applicant,  filed  1-lth  June,  1892,  at  the  sum  of 
4,184/.      Glendon  Iron  Co.^  17th  June,  1892. 


Form  420a.  Upon  the  applicon  of  Messrs.  "W.  11.  Smith  &  Son,  &c..  Order  that 
the  claim  of  the  sd  W.  II.  Smith  &  Son  be  allowed  at  the  sum  of  250/., 
together  witli  10/.  10s.  Of/.,  the  ascertained  costs  of  proving  the  same. 
South  Wales  Atlantic,  cj-c.  Co.,  M.  E.,  24th  Jan.  1878.     B.  171. 


Another. 


Form  421.         The  applicon  of  Iho  Baulc  of  L.,   Sec.,   ndjournod  into  Ot  and  now 

Another.  coming  on,  Ike,  Oi-ilcr  lliat  the  ap[)lica]its  ])0  allowed  as  creditors  of  the 

sd  coy  for  the  sd  sum  of  2,109/.  \\s.  lul.  ;  And  order  that  iho  costs  of 

the  Bank  of  L.  of  this  applicon  and  of  the  adjournment  thof  into  Ct,  be 
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allowed  out  of  the  assets  of  the  sd  coy,  such,  costs  to  bo  taxed,  &c.  in 
case  the  parties  differ.  General  South  American  Co.,  Malius,  V.-C, 
24th  Nov.  1877.     A.  222.     See  7  Ch.  D.  G37. 

For  order  to  admit  claim  for  future  and  contingent  liabilities  under  lease,  see 
Tanther  Lead  Co.,  supra,  Form  392b. 

Upon  the  applicon  of  K.,  the  [off]  liqr,  &e.,  and  it  appearing-  that  the    Form  422. 
assets  of  the  coy  are  sufficient  for  the  payment  of  his  debts  in  full,  and  g^^.^fj 
it  also  appearing  that  the  sd  W.  is  indebted  to  the  coy  in  the  sum.  of  allowed. 
175/.,  and  that  he  has  been  admitted  a  creditor  of  the  coy  for  164/.  12s., 
By  consent  order  that  the  said  W.  do  on  or  before  2nd  July,  1883,  or 
thereafter  within  four  days  after  the  service  of  this  order,  pay  to  the 
sd  K.  the  sum  of  10/.  8s.,  being  the  difference  between  the  sd  sum  of 
175/.  and  164/.  12s.     Haven  Gold  Co.,  Bacon,  V.-C,  28th  May,  1883. 
A.  686. 

As  to  set-off,  see  supra,  p.  375. 

Upon,  &c.,  Order  that  the  following  issue  be  tried  before in  the    Form  423. 

winding-up  of  the  coy  by  oral  evidence,  viz.,  whether  the  L.  B.  Coy  Order  for 
are  or  are  not  entitled  to  retain  and  appropriate  T.'s  promissory  notes,  issue  to  be 
&c.      Catterall  Paper  Co.,  Hall,  V.-C,  7th  July,  1881.     A.  2032.  judge!'''^*'''^ 

Upon  the  applicon  of  H.,  the  trustee  in  [liquidation]  of   B.,    an    Form  424. 
alleged  creditor  of  coy,  &c..  Order  that  the  following  question  arising  „      . 
in  this  matter  be  referred  to  the  official  referee  in  rotation,  to  inquire  referee  to 
and  report,  that  is  to  say,  the  claim  made  by  the  sd  H.,  as  trustee  in  i"epoi't  on 
[liquidation]  of  sd  B.,  against  the  coy,  and  either  party  is  to  be  at 
liberty  to  apply  as  he  may  be  advised.      City  of  London  Printing  Co., 
Kay,  J.,  7th  March,  1883.     A.  841. 

Upon  the  applicon  of  C,  the  liqr  of  the  Fish  Exchange,  Blackfriars,    Form  425. 
Limtd,  and  upon  hearing  the  solor  for  the  applicant,  and  upon  reading,  ciaim  dis- 
&c.,  order  that  the  claim  of  the  sd  H.  against  the  coy  be  disallowed,  allowed. 
Fish  Exchange,  Lintd,  Chitty,  J.,  12  Dec.  1883.     A.  1820. 

Upon,  (S:c.,  Order  that  the  claim  of  the  sd  syndicate  against  the  above    Form  426. 
coy,  be  and  the  same  is  hby  disallowed ;  And  costs  to  be  taxed,  &c.,  Xnother! 
and  pd  by  the   syndicate  to    the  applicant.       Cheramhodi   Gold   Co., 
Chitty,  J.,  22nd  May,  1884.     A.  802. 

Let  A.  B.,  of,  i&c,  the  liqr  [or  the  off  recr  and  Hqr]  of  the  above-  Form  427. 
named  coy,  attend,  &c.  on  the  hearing  of  an  applicon  of  C,  of,  &c.,  Summons  to 
a  creditor  of  the  above-named  coy,  for  an  order  that  the  decision  of  reverse  or 

p.  c  c 
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vary  liqui- 
dator's de- 
cision on 
proof. 


the  said  A.  B.  as  sueli  liqr  as  afsd  [or  as  the  cose  may  he~\,  rejecting 
the  proof  of  the  sd  C.  in  these  matters,  may  be  reversed,  and  that  the 
sd  proof  may  be  allowed  in  full,  [and,  if  necessary,  that  the  time 
for  making  this  appeal  be  extended]  ;  and  that  the  sd  off  recr  and  liqr 
may  be  ordered  to  pay  the  costs  of  and  incident  to  this  applicon  [out 
of  the  assets  of  the  sd  coy]. 

The  Conrt  may,  on  the  application  of  the  creditor  or  contributory,  reverse  or  vary 
the  decision  of  a  liquidator  in  respect  of  a  proof  ;  but,  subject  to  the  Court's  power 
to  extend  time,  no  application  to  reverse  or  vary  a  decision  rejecting  a  proof  shall 
be  entertained  unless  notice  is  given  before  the  expu-ation  of  twenty-one  days  from 
the  rejection.     See  R.  Ill  of  1890,  supra,  p.  361. 

Where  a  creditor  appeals  from  the  rejection  of  a  proof  after  the  latest  date  up 
to  which  proofs  may  be  lodged  under  the  notice  of  intention  to  declare  a  dividend 
(Form  436),  notice  of  appeal  shall  (subject  to  extension  of  the  time  in  special 
cases)  be  given  within  seven  days  "  from  the  date  of  the  notice  of  the  decision 
against  which  the  appeal  is  made."     See  R.  122  (2)  of  1890. 

That  is  to  say,  seven  days  from  the  date  of  the  notice  of  rejection  of  proof. 
Form  414,  supra. 

An  application  by  way  of  an  appeal  from  a  decision  of  the  official  receiver  acting 
as  liquidator  must  be  made  in  chambers.  National  Wholemeal  Bread  and  Biscuit 
Co.,  Ex  parte  Baines  (No.  1),  (1892)  2  Ch.  457. 

The  official  receiver  or  liquidator  must,  within  three  days  after  notice  from  a 
creditor  of  appeal  from  rejection  of  a  proof,  file  such  proof,  with  a  memorandum 
thereon  of  his  disallowance.     See  R.  118  of  1890. 

In  practice,  the  duplicate  of  the  notice  of  rejection  (Form  414)  is  filed  with 
the  proof. 


Form  428.        Upon  motion  on  the  21st  May  and  this  day  made  unto  this  Ct  by 

Order  re-  counsel  for  B.  of ,  a  creditor  of  the  above-named  coy,  and  upon 

versing  rejec-  hearing  counsel  for  the  applicant  and  for  C.  J.  S.,  the  off  recr  and 
liqr  of  the  above-named  coy,  and  upon  reading  the  two  several  affts 


Form  428  a. 


of  T.  B.  filed  resply  on  the 


day  of 


-,  and 


day  of 


and  the  exhibits  therein — T.  B.  1 ,  and  T.  B.  2 — this  Ct  doth  order  that  the 
decision  of  the  assistant  off  recr  of  the  above-named  coy,  rejecting  the 
proof  of  the  sd  T.  B.,  whereby  he  claimed  the  sum  of  23^.  10*.  9^?. 
against  the  sd  coy,  be  reversed,  and  that  the  sd  claim  be  allowed  and 
l)d  to  the  sd  T.  B.  in  full;  and  it  is  ordered  that  the  costs  of  the  appli- 
cant, T.  B.,  of  and  incident  to  this  applicon,  except  that  no  costs  of 
proof  be  allowed,  be  taxed  and  pd  by  the  sd  C.  J.  S.,  the  off  recr  and 
liqr,  to  the  sd  T.  B.  out  of  the  assets  of  the  above-named  coy.  National 
Wholemeal  Co.,  (1892)  2  Ch.  457,  Vaughan  Williams,  J.,  28  May,  1892. 

E.  121  of  1890. — The  official  receiver  shall  in  no  case  be  personally  liable  for 
costs  in  relation  to  an  appeal  from  his  decision  rejecting  any  proof  wholly  or 
in  part. 

{Fnll  title.     J.  S.'s  claim.) 
Tlio  applicon  of  J.  fc>.,  a  creditor.    Order  that  the  rejection  by  the  sd 


rejection.  C.  J.  8.,  as  such  off  tocr  and  liqr,  of  the  proof  of  the  applicant  for 
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2,729/.  1)0  varied,  and  that  the  sd  proof  be  admitted  for  the  sum  of 
1,500/.  And  that  the  dividend  of  3s.  4d.  in  the  £  already  declared  in 
the  liquidation  of  the  above-named  coy  bo  forthwith  pd  by  the  sd  C.  J.  S., 
as  such  off  recr  and  liqr  of  the  above-named  coy,  to  the  sd  applicant 
J.  S.  And  it  is  ordered  that  the  costs  of  the  sd  C.  J.  S.,  the  off  recr, 
&c.,  of  this  applicon  be  costs  in  the  winding-up.  Ki-asnajiolshy  Res- 
taurant, 8fc.  Co.,  0041  of  1892,  Vaughan  Williams,  J.,  21  June,  1893. 

Tlio  applicon  of  F.,  which,  upon  hearing  the  solors  for  the  applicant    Form  429. 
and  for  the  respts,  the  off  recr  and  liqr  of  the  sd  coy,  in  Chambers,  Leayg  to 
was  adjourned  to  be  heard  in  Ct,  coming  on  this  day  to  be  heard  prove  for 
accordingly,  and  upon  hearing  counsel  for  the  applicant  and  for  the  ^^^^  ailottin"- 
respt,  and  upon  reading  an  afft,  &c..  It  is  ordered  that  the  applicant  F.  fully  paid-up 
be  at  liberty  to  prove  in  the  winding-up  of  the  sd  coy  for  damages  by 
reason  of  the  failure  of  the  sd  coy  to  allot  to  him  fully  pd  up  shares 
in  respect  of  the  one-fifth  of  the  contract  price  agreed  to  be  taken  in  such 
fully  paid  up  shares,  the  measure  of  damages  being,  as  to  the  shares 
in  respect  of  the  one-fifth  of  the  amount  of  the  first  two  certificates  of 
the  coy's  surveyor,  W.,  the  value  of  the  shares  at  the  commencement 
of  the  winding-up  of  the  sd  coy,  and  as  to  the  shares  in  respect  of  the 
rest  of  the  contract  price,  the  value  of  the  shares  at  the  date  of  the 
final  certificate  of  the  sd  "W.,  dated  the  24th  June,  1891;  and  it  is 
ordered  that  the  applicant  F.  do  pay  to  the  respt  S.  his  costs  occa- 
sioned by  the  adjournment  of  this  applicon  into  Ct,  such  costs  to  be 
taxed  by  tiie  taxing  master,  and  the  sd  S.  is  to  be  at  liberty  to  retain 
out  of  the  assets  of  the  sd  coy  his  costs  of  this  applicon.     London  and 
Suhurhan  Co-operative  Stores,  (1891)  L.  17,  Chitty,  J.,  6th  April,  1892. 

EXPTTKGING  AND  EeDUCING  PrOOFS. 

Let,  &c.,  on  the  applicon  of  A.  B.,  of  &.C.,  the  liqr  [or  a  creditor  or  Form  430. 
contributory]  of  the  above-named  coy,  for  an  order  that,  notwithstand-  Summons  to 
ing  the  proof  of  X.  Y.,  of  &.G.,  a  creditor  of  the  sd  coy,  has  been  admitted  expunge  or 

for  the  full  amount  of  /.  [or  as  the  case  may  ie],  such  proof  may 

be  expunged,  or,  in  the  alternative,  that  the  amount  of  the  same  may 
be  reduced. 

A  proof  may  be  expunged  on  the  application  of  the  liquidator,  or  of  a  creditor  or 
contributory.     See  Rr.  112  and  113  of  1890,  supra. 

According  to  the  rule  in  bankruptcy,  it  seems  immaterial  that  the  proof  has  been 
on  the  file  for  a  year  or  more.     See  Vaughan  Williams  on  Banki-uptcy,  5th  ed.  344. 

As  to  the  necessity  for  serving  the  liquidator  when  the  application  is  made  by  a 
creditor  or  contributory,  see  Ex  parte  Mcrriman,  25  C.  Div.  144. 

Let,    &c.,   on  the  part  of  A.,   of  ,  that,  notwithstanding  the    Form  43L 

time  limited  for  making  claims  has  expired,  the  applicant  may  be  at  p„TnTnnnH  for" 

cc2 
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ve  libert}^  to  make  and  establish,  his  claim  against  the  sd  coy  for  the  sum 
of 1. 

See  sect.  107  of  1862,  supra,  as  to  the  power  of  the  Court  to  limit  a  time  for 
making  proofs.  But  by  tlie  Act  the  assets  are  impressed  with  a  trust  in  favour  of 
all  the  creditors,  and  accordingly  the  Court  will  make  no  difficulty  in  admitting 
proofs  after  the  expiration  of  the  time  fixed.  "  No  mischief  can  be  done  to  other 
creditors  by  reason  of  the  delay  or  laches  of  any  creditor,  since,  if  he  delays  beyond 
the  proper  time,  he  must  take  his  chance  of  what  assets  he  can  find  for  payment  of 
his  debt,  not  disturbing  any  former  dividend."  Per  James,  L.  J.,  General  Rolling 
Stock  Co.,  7  Ch.  649.  A  sectired  creditor  very  commonly  waits  to  come  in  until  he 
has  realised  his  security,  and  then  to  prove  for  the  balance.  Kit  Sill,  ^-c.  Co.,  16 
C.  D.  590  ;  In  re  Metcalfe,  13  C.  Div.  236.  He  cannot  complain  that  no  reserve 
was  made  for  his  possible  dividend.     JSx parte  Good,  14  C.  D.  82. 


Form  432.        Ux^on  the  applicon  of  D.  of,  &c.,  a  creditor  of  the  above-named  coy 
Order  for         ^J  summons  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant, 
leave  to  claim  for  the  liqr  of  the  above-named  coy,  and  for  C,  resply  contributories 
expired             attending  proceedings,  and  upon  reading  the  order,  dated  the   13th 
June,  1891,  an  afft  of  the  applicant  filed,  &c.,  and  the  exhibits  therein 
referred  to,  and  the  afft  of filed,  &c.,  It  is  ordered  that,  notwith- 
standing the  time  limited  for  making  claims  has  expired,  the  applicant 
be  at  liberty  to  come  in  and  establish  his  claim  as  a  creditor  of  the 

above-named  coy  in  respect  of  the  sum  of  £ ,  and  interest.     And 

it  is  ordered  that  the  applicant  do  pay  to  the  liqr  of  the  above-named 
coy  his  costs  of,  and  incident  to,  this  applicon,  such  costs  to  be  taxed 
by  the  taxing  master  in  case  the  parties  differ.  Russell,  Cordner  8f  Co., 
North,  J.,  23rd  Feb.  1892. 

By  R.  122  (2)  of  1890  {supra),  where  no  notice  of  appeal  has  been  given  within 
the  time  therein  specified,  the  liquidator  is  to  exclude  rejected  proofs  from  partici- 
pation in  the  dividend. 


Another. 


Form  433.  Upon  the  applicon  of  W.,  &c.,  Order  that,  notwithstanding  the  time 
limited  for  making  claims  has  expired,  the  applicants  be  admitted  as 
creditors  of  the  above-named  coy  for  the  sum  of  369^.  10*.  lOr/.,  and 
order  that  the  off  liqr  of  the  sd  coy  do  pay  to  the  sd  W.  the  dividends 
of  Is.  6f/.  and  Qxl.  in  the  pound  iqion  the  sd  sum  of  369^.  10s.  \Qd., 
being  the  amount  of  dividends  already  x^d  to  the  other  creditors  of  the 
above-named  coy  pursuant  to  the  sd  orders,  dated  resply  28th  July, 
1883,  and  3rd  April,  1884.  Re  'Thames  and  Channel  Co.,  Chitty,  J., 
17th  July,  1884.     B.  979. 


Form  434. 


Another. 


Upon  the  applicon  of  "W.,  that  notwithstanding  the  chief  clerk's 
certificate  as  to  debts  and  claims  in  these  matters  has  been  made,  the 
debt  or  claim  of  the  sd  W.  against  the  coy  be  now  allowed  at  the  sum 
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of  86/.  13s.  4  J.,  as  a  debt  not  carrying  interest.  And  upon  hearing 
the  solors  for  the  applicant  and  for  N.,  the  off  liqr  of  coy,  and  upon 
reading,  &c.,  Order  that,  notwithstanding  the  sd  chief  clerk's  certificate, 
the  applicant  be  allowed  to  stand  as  a  creditor  of  the  sd  coy  for  the 
sum  of  80/.,  a  debt  owing  to  him  by  the  sd  coy  not  carrying  interest; 
but  in  any  further  distribution  of  the  assets  of  the  sd  coy  among  the 
creditors,  and  before  any  payment  is  to  be  made  to  the  applicant  in 
respect  of  the  debt  allowed  as  afsd,  regard  is  to  be  had  to  the  fact  that 
the  applicant  is  now  subject  to  liability  as  a  contributory  of  the  sd  coy. 
And  order  that  the  applicant  pay  to  the  sd  N.  as  such  off  liqr  the  sum 
of  21.  2s.  for  his  costs  of  the  applicon.  Monte  Loreto  Gold,  8fc.  Co., 
Hall,  Y.-C,  8th  May,  1877.  B.  1049.  And  see  Kit  mil,  Sfc.  Co., 
Ex  parte  Williams,  16  Ch.  D.  590. 

Dividends. 

As  to  declaration  of  dividend,  see  sects.  12  and  23  of  1890,  supra,  Chap.  XXI.  ; 
and  E.  122  of  1890,  sj(pya,  p.  363. 

For  notice  of  dividend,  see  Forms  437,  439,  infra. 

There  may  be  cases  in  which  it  may  be  expedient  to  apply  to  the  Court  for 
direction  as  to  the  payment  of  a  dividend,  e.rj.,  where  there  is  litigation  pending. 
See  Form  444,  infra. 

This  is  one  of  the  forms  issued  by  the  Board  of  Trade  to  official  receivers  to  be     Form  435. 
used  by  them  when  acting  as  liquidators.     It  must  also  be  used  by  other  liquidators.   ri~~.        " 
It  is  in  practice  headed,  "Notice  for  London  Gazette.     Companies  (Winding-up)   intended 
Act,  1890.     (4)  Notice  of  Intended  Dividend."     Then  follow  the  seven  columns  set  dividend  (for 
out  in  part  4  of  Form  15,  supra,  p.  31.     The  form  must  be  signed  by  the  liquidator,    gazetting). 
and  dated,  and  sent  to  the  Board  of  Trade,  4,  Whitehall  Yard,  London,  S.W.     It  ^3°^^/^,^^^' 
must  be  sent  "not  more  than  two  months  before  declaring  a  dividend,"  and  in   ^ygj^ 
column  5  the  "  latest  date  up  to  which  proofs  must  be  lodged  "  must  be  "  not  less 
than  fourteen  days  from  the  date  of  such  notice."     R.  122  (1)  of  1890. 

The  Gazette  notice  is  inserted  by  the  Board  of  Trade,  and  when  it  has  appeared  a 
memorandum  of  gazetting  must  be  filed  by  the  liquidator.  See  pp.  32,  33,  supra, 
and  Form  15.  At  the  same  time  the  notice  below  (Form  436)  must  be  given  to 
' '  such  of  the  creditors  mentioned  in  the  statement  of  aif  airs  as  have  not  proved 
their  debts,"  and  this  must  also  state  the  last  day  for  proving,  which  must  be  not 
less  than  fourteen  days  from  the  date  of  the  notice.     E.  122  (1). 

E.  122  (4)  of  1890. — If  it  becomes  necessary,  in  the  opinion  of  the  liquidator  and 
the  committee  of  inspection,  to  postpone  the  declaration  of  the  dividend  beyond  the 
limit  of  two  months,  the  liquidator  shall  give  a  fresh  notice  of  his  intention  to 
declare  a  dividend  to  the  Board  of  Trade  in  order  that  the  same  may  be  gazetted ; 
but  it  shall  not  be  necessary  for  the  liquidator  to  give  a  fresh  notice  to  such  of  the 
creditors  mentioned  in  the  statement  of  affairs  as  have  not  proved  their  debts.  In 
all  other  respects  the  same  procedure  shall  follow  the  fresh  notice  as  would  have 
followed  the  original  notice. 

A   [iyisert  here  "first,"  or  "second,"  or  "final,"  or  as  the  case  may    Porm  436. 


he']  dividend  is  intended  to  bo  declared  in  the  above  matter.     You  are  Notice  to 
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creditors  of 
intention  to 
declare 
dividend. 
Form  G9  of 
1890. 


mentioned  in  the  statement  of  affairs,  but  you  have  not  yet  proved 
your  debt. 

If  you  do  not  prove  your  debt  by  the day  of ,  189 — ,  you 

will  be  excluded  from  this  dividend. 

Dated  this day  of ,  189—. 


G.  H. 


To  X.  Y. 


liqr, 
\_Address.'] 


As  to  this  notice,  see  notes  to  last  form. 

As  to  giving  notice  of  appeal  after  the  last  day  named  in  the  above  notice,  see 
E.  122  (2)  of  1890.  This  clause  also  provides  that  "Where  no  notice  of  appeal  has 
been  given  within  the  time  specified  in  this  rule,  the  liquidator  shall  exclude  all 
proofs  which  have  been  rejected  from  participation  in  the  dividend." 


Form  437. 

Notice  of 
di\'idend  (for 
gazetting). 
Form  86'~(o\ 
13th  Feb. 
1891. 


This  is  another  of  the  forms  wliich  the  Board  of  Trade  issue  to  ofiicial  receivers 
to  be  used  by  them  when  also  acting  as  liquidators.  It  must  also  be  used  by  other 
liquidators.  In  practice  it  is  headed  "Notice  for  London  Gazette.  Companies 
(Winding-up)  Act,  1890.  (5)  Notice  of  Dividend."  Then  follow  eight  columns, 
as  in  jjart  5  of  Form  15,  supra.  It  must  be  signed  and  addressed  like  Form  435. 
The  advertisement  is  inserted  by  the  Board  of  Trade,  and  the  liquidator  must  file  a 
memorandum  of  advertisement.     See  pp.  32,  33,  supra. 

R.  122  (3)  of  1890. — Immediately  after  the  expiration  of  the  time  fixed  by  this 
rule  for  appealing  against  the  decision  of  the  liquidator  he  shall  proceed  to  declare 
a  dividend,  and  shall  give  notice  to  the  Board  of  Trade  (in  order  that  the  same  may 
be  gazetted),  and  shall  also  send  a  notice  of  dividend  to  each  creditor  whose  proof 
has  been  admitted. 

See  R.  122  (2)  as  to  the  time  for  appealipg. 

The  words  ' '  declare  a  dividend ' '  are  construed  by  the  Board  of  Trade  as 
meaning  to  dispatch  warrants  for  payment  of  a  dividend  or  to  gazette  the  above 
notice. 


Form  438. 

Apjdication 
to  Board  of 
Trade  fur 
orders  for 
payment  of 
dividend. 
Form  C, 
No.  40. 


In  the 


The  Companies  (Winding-up)  Act,  1890, 
Cos  Liquidation  Account. 

Ledger  folio- 
Ct  of . 


In  the  matter  of  \_insert  full  name  of  coy~\. 

I  certify  that  by  my  books  the  sum  of /.  stands  to  the  credit  of 

the  above  coy  with   the  Cos  Liquidation   Account   at   the  Bank  of 

England,  and  that  the  sum  of 1,  is  required  to  pay  a  [^state  ichethcr 

^'  first,^^  "secoiid,^'  or  ^'fnal,'^  as  the  case  may  be~\  dividend  of 

in  the  £  to  tlie  undermentd  creditors,  on  proofs  which  have  been  duly 
made  and  admitted  to  rank  for  dividend  upon  the  coy,  and  I  have  to 
request  tliat  orders  for  payment  may  be  issued  to  me. 

The  dividend  is  payable  on  the day  of ,  189 — ,  and  notice 
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of  declaration  thereof  was  for\yarded  to  the  Board  of  Trade,  for  inser- 
tion in  tlie  London  Gazette,  on  the  — —  day  of ,  189 — . 

Date ,  189—.  A.  B.,  Liqr. 

,  Address  to  which  cheques  and  money- 
orders  shoukl  be  sent. 

To  the  Board  of  Trade. 

{There  are  seoen  columns  helow,  headed  resj)ly,  "No.,"  "Surname," 
"Christian  Name,"  "  Town  on  which  Post  Office  Money  Orders  shoukl 
be  drawn,"  "Amount  of  Proof,"  "  Sums  under  £2,"  "  Sums  of  £2  and 
above."] 


Board  of  Trade  Eegulatioxs  of  January,  1893,  Appx. 

The  payment  of  dividends  wiU  in  every  case,  except  ivhere  a  Special  Bank  Account  Distribution 
has  been  authorized,  be  made  by  cheques  on  the  Bank  of  England,  or  money  orders,  ^^  dividends, 
which  wiU  be  prepared  by  the  Board  of  Trade  on  the  application  of  the  liquidator 
(Form  C,  No.  40),  and  wiU  be  transmitted  to  him  for  distribution  amongst  the 
creditors.  The  Board  of  Trade  will  require  ten  days'  notice  to  enable  them  to  pre- 
pare the  cheques  or  money  orders  for  dividends.  As  imperfect  or  inaccurate  lists 
would  cause  considerable  inconvenience  and  increased  labour,  great  care  should  be 
exercised  in  the  preparation  of  them,  and  in  all  cases  of  payment  to  executors, 
trustees,  representative  officials,  &c.,  the  name  or  names  should  be  inserted  in  the 
list.  The  several  payees  in  the  lists  should  be  numbered  consecutively,  so  that  for 
the  piu-pose  of  identification  corresponding  numbers  may  be  affixed  to  the  cheques 
and  money  orders.  The  total  amount  of  the  dividend  payable  should  be  charged 
in  the  cash  book  in  one  sum.  If  the  di\idend  has  been  paid  by  cheques  on  the 
Companies  Liquidation  Account,  the  liquidator,  on  the  expiration  of  six  months  from 
the  date  of  issue,  or  an  application  for  liis  release,  if  that  event  occurs  earlier, 
should  return  any  cheques  or  postal  orders  remaining  in  hand  to  the  Assistant 
Secretary,  Finance  Department,  Board  of  Trade.  If  the  dividend  has  been  paid 
through  a  special  bank,  the  hquidator  wiU  be  required,  at  the  expiiy  of  six 
months  from  the  date  of  the  declaration  of  a  dividend,  to  forward  to  the  Insijector- 
General  for  audit,  vouchers  for  the  dividends  paid  and  a  list  of  those  remaining 
unclaimed.  The  liquidator  wiU  then  be  furnished  with  a  receivable  order  for  pay- 
ment into  the  Bank  of  England  of  the  amount  of  the  dividends  unclaimed.  Under 
no  circumstances  should  imclaimed  dividends  be  credited  to  the  estate  without  the 
previous  sanction  of  the  Inspector-General. 

[When  there  is  a  special  bank  account  the  dividends  are  paid  by  cheques  on  that 
account,  as  to  wliich  see  Chap.  XX V.] 


{Title.) 

[Please  bring  this  Dividend  Notice  with  you.] 

Dividend  of in  the  £. 


[Address.] 


Date 


189- 


Form  439. 

Notice  of 
dividend. 
Form  72  of 
1890. 


Notice  is  hby  given  that  a dividend  of in  the  pound  has 

been  declared  in  this  matter,  and  that  the  same  may  be  received  at 
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office,  as  above,  on 


the 


of 


189 — ,  or  on  any  sub- 


sequent 


between  tlie  hours  of 


Upon  applying  for  payment  this  notice  must  be  produced  entire, 
together  with  any  bills  of  exchange  or  other  securities  held  by  you  ; 
and  if  you  do  not  attend  personally  you  must  fiU  up  and  sign  the  sub- 
joined forms  of  Receipt  and  Authority,  when  a  cheque  payable  to  your 
order  will  be  delivered  to  the  bearer. 

To .  (Signed)         G.  H.  [Liqr.] 


Receipt. 


Received  of 


the  sum  of 


pounds 


189—. 
shillings  and  — 


pence,  being  the  amount  payable  to in  respect  of  the dividend 

of ■  in  the  £  on claim  against  this  estate. 

£ .  Signature. 


Sir, 


Axithority . 


Please  deliver  to 


(Insert  the  name  of  the  person  who  is  to  receive  the  cheque,  or  the 
words  ' '  me  by  post, ' '  if  you  wish  the  cheque  sent  to  you  in  that 
way.) 

the  cheque  for  the  dividend  payable  to in  this  matter. 

To .  Creditor's  Signature. 

As  to  this  notice,  see  R.  122  of  1890,  supra. 

As  to  filing  proofs  before  payment  of  a  dividend,  see  Rr.  116 — 118  of  1890,  supra. 


Order  for 
payment  of 
crerlitor's 
dividends  to 
otlier 
persons. 


Form  440.        Upon  the  applicon  of  the  A.  Coy,  Limtd,  and  of  X.,  of ,  and 

upon  hearing  the  solors  for  the  applicants  and  for  the  C.  L.,  and  for 
W.,  the  off  liqr  of  the  above-named  corporation,  and  upon  reading  the 
orders  dated,  &c.,  It  is  ordered  that,  notwithstanding  the  sd  orders 
dated  &c.,  all  dividends  now  payable  and  to  become  payable  to  the  sd 
C.  L.,  whose  claim  against  the  estate  of  the  sd  corporation  has  been 

allowed  by  the  Chief  Clerk's  sd  certificates  at  the  sum  of 1.,  be  pd 

to  the  ajiplicants,  the  sd  A.  Coy,  Limtd,  instead  of  to  the  sd  C.  L.  ; 
And  it  is  ordered  that  the  applicants  do  pay  to  the  sd  off  liqr  the  sum 
of  11.  2s.,  and  to  the  sd  C.  L.  the  sum  of  21.  2s.,  for  their  agreed  costs 
occasioned  by  and  incident  to  this  applicon.  Oriental  Rank  Corpora- 
tion, Chitty,  J.,  10th  May,  1886. 

A  creditor's  claim  against  a  company  is  a  chose  in  action,  and  is  assignable  in 
equity.  Milan  Tramivai/s  Co.,  25  C.  D.  571.  And  notice  to  the  liquidator  perfects 
tlio  assignment  as  against  subsequent  assignees.     Wra^ge's  case,  5  Eq.  284. 
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Upon  the  applicon  of  N.,  &c.,  order  that  the  off  recr  and  llqr  do  pay  Form  440a. 
to  the  applicant,  the  sd  N.,  out  of  the  assets  of  the  above-named  coy,  Order  to  pay 

the  sum  of 1.,  heing  part  of  the  dividend  of  7.9.  6r/.  in  the  £  declared  dividend  to 

on  the  amount  of  the  debt  of  tlie  sd  C.  in  respect  of  the  amount  due  to  ^  ^"^oce. 
the  applicant  under  a  charge  executed  in  his  favour  by  the  sd  C  upon 
the  debt  of  the  sd  0.    And  [^order  on  off  rccr  to  pay  costs'].    Royal  Trusts 
Assets,  Sfc.  Corporation,  1892,  E.  0149.     Eeg.  7  Dec.  1893. 

{Address,  date,  and  title.)  Form  441. 


I  am  desired  by  the  off  recr  in  cos  liquidation  to  inform  you  that  Notice  of  in- 
notice  has  been  received  that  you  have,  by  a  written  instrument  dated  te^ition  to  pay 

,  charged  or  assigned  all  your  interest  in  the  principal  sum  of  assignee  of 

1,  due  to  you  in  the  above-named  matter,  to .     This  assign-  '^®"*' 

ment  is  registered  subject  to  the  payment  already  made  of  a 


dividend  of  ■ in  the  £,  amoimting  to 1,  on  the  admitted  claim  of 

1.    I  hereby  give  you  notice  that  after  the  expiration  of  seven  days 

from  the  above  date  the  off  recr  intends  henceforth  to  pay  all  dividends 
on  the  above-mentioned  debt  to .     I  am,  your  obedient  Servant, 


Take  notice,  that  a  final  dividend  is  intended  to  be  declared  in  the    Form  442. 


above  matter,  and  that  if  you  do  not  establish  your  claim  to  the  satis-  Notice  to 
faction  of  the  Ct  on  or  before  the day  of  ,  189 — ,  or  such  persons  claim- 
later  day  as  the  Ct  may  fix,   your  claim  will  be  expunged,   and  I  creditors  of 
shall  proceed  to  make  a  final  dividend  without  regard  to  such  claim.       intention  to 

Dated  this day  of ,  189 — .  dividend. 

G.  H.,  Liqr,  Form  70  of 

To  X.  Y.  [_address~\.  1890. 

Upon  the  applicon  of  [oflt]  liqrs,  &c.,  Order  that  the  sd  [off]  liqrs    Form  443. 
do  pay  out  of  the  assets  of  the  sd  coy  to  the  respective  creditors  whose  Order  to  pay 
names  are  set  out  in  the  first  schedule  to  the  chief  clerk's  certificate,  dividend, 
dated  21st  July,  1879,  a  dividend  of  2s.  Qd.  in  the  pound  on  the  amount 
of  their  respective  debts  appearing  by  the  sd  certificate  to  be  resply 
due  to  them.     And  it  is  further  ordered  that  the  [off]  liqrs  do  retain 
in  hand  the  respective  dividends  due  to  B.  and  other  persons  found  by 
the  sd  certificate  to  be  contributories  of  the  sd  association,  and  the 
calls  upon  whose  shares  in  the  sd  association  are  unpaid,  until  the  sd 
B.,  &c.  shall  resply  have  j)d  the  calls  by  the  sd  orders  of  the  17th  June, 
1880,  and  8th  March,  1880,  ordered  to  be  pd  by  them.     Trust  Associa- 
tion, M.  E.,  27th  May,  1880.     B.  983. 

A  contributory  wlio  is  a  creditor  is  entitled  to  receive  dividends  on  his  debt 
pari  passu  -with  the  other  creditors,  provided  he  duly  pays  any  calls  actually  made. 
GrisseWs  case,  1  Ch.  528. 
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Form  444.         Upon  the  applicon  of  "W.,  the  liqr,  and  upon  hearing  counsel  for 

T .,     ,    ,  the  liqr  and  for  B.  and  C,  the  plfFs  in  an  action  of,  &c.,  Order  that, 

pay  dividend,    notwithstanding  the  claim  of  the  plffs  in  the  sd  action  against  the  coy, 

making  ^-^^  j^-^^  ^^  ^^  liberty  to  declare  and  pay  a  first  dividend  not  exceeding 

disputed  8*.  in  the  pound  upon  the  debts  and  claims  against  the  coy  which 

claims.  have  been  allowed  by  him  at  the  date  of  this  order,  amounting  to 

67,92H.  16s.  9c?.  :  Provided  that  the  applicant  do  reserve  out  of  the 

assets  of  the  coy  a  sum  sufficient  for  the  payment  of  a  like  dividend 

upon  the  sum  of  37,714/.  referred  to  in  his  sd  afft,  and  upon  the  sum 

of 1,  in  respect  of  the  claim  of  the  sd  B. ;  Kqr  to  be  at  liberty  to 

retain  his  costs  out  of  assets ;  costs  of  B.  and  plffs  to  be  reserved  until 
further  order.  Hojjkins,  Gilkes  8f  Co.,  M.  E.,  10th  Dec.  1879.  A. 
2415. 


Form  445. 

Order  to  pay 
dividend. 


Preferential  Debts. 

Upon  the  applicon  of  T.  and  C,  the  prov  off  liqrs  of  the  above- 
named  bank,  and  upon  hearing  the  solors  for  the  applicants  and  for 
the  sd  bank  and  for  her  Majesty's  Postmaster-Greneral,  and  upon 
reading,  &c.,  Order  that  the  applicants,  as  such  prov  liqrs,  forthwith 
out  of  any  assets  in  their  hands  pay  to  her  Majesty  the  Queen  or  her 
duly  authorized  agents  the  sum  of  369/.  15s.,  such  sum  having  been  in 
the  hands  or  control  of  the  sd  bank  at  the  date  of  its  susjDension,  and 
in  respect  of  which  writs  of  immediate  extent  have  been  issued,  and 
which  sum  is  made  up  as  follows : — 

100/.,  Being  twenty  5/.  notes  of  the  West  of  England,  «&c.  Bank  held 
by  her  Majesty's   Postmaster-General  when   the  sd  bank 
stopped  payment. 
200/.,  Being  for  three  bills  of  the  sd  bank  for  120/.,  50/.,  and  30/. 
respectively,  held  by  her  Majesty's  Postmaster-General  when 
the  sd  bank  stopped  payment. 
69/.  15s.,  other  moneys  of  her  Majesty.     And  order  that  the  costs  of 
the  sd  prov  liqrs  and  of  the  sd  bank  of  this  applicon  and  incident 
thereto  be   costs   in   the   winding-up.      West  of  England,    Sfc.  Bank, 
Malins,  Y.-C,  20th  Dec.  1878.     B.  2118. 

For  order  directing  payment  to  her  Majesty  of  County  Coui't  moneys  deposited  in 
same  bank,  sec  ibid. 


Liberty  to 
pay  rates. 


Form  446.  Upon  the  applicon  of  the  liqr,  &c.,  and  upon  hearing  the  solors  for 
the  applicant  and  for  the  overseers  of  Darlington,  and  upon  reading  an 
oi'dcrin  tlicso  matters,  dated  7th  July,  1877,  Order  that  the  sd  liqr  be  at 
liberty,  out  of  the  assets  of  tlie  sd  coy,  to  pay  to  the  overseers  of 
Darlington  the  sum  of  212/.  7s.  2\d.,  being  the  amount  of  the  poor 
rate  made  and  allowed  on  tlio  Ist  of  May,  1877,  in  respect  of  the  coy's 
promises  (retained  in  beneficial  occupation  of  the  liqr),  and  that  the  sd 
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liqr  be  allowed  the  same  in  liis  accounts  of  receipts  and  payments. 
And  order  that  the  sd  liqr  pay  the  sum  of  21.  2s.  to  L.,  the  solrs  of  the 
sd  overseers  of  D.,  being  the  amount  of  their  ascertained  costs  of  this 
application.  Sotiih  Durham  Iron  Co.,  Ilall,  V.-C,  3rd  August,  1877. 
B.  1476.  See  similar  order  by  Pearson,  J.,  in  Bernard  v.  Jocehjn,  and 
Newmarket  Co.,  18th  Dec.  1883.  A.  1973.  See  note  to  Form  392c, 
supra. 

Secured  Creditors. 
See  supra,  p.  373. 
Tor  affidavit  of  proof  by  secui-ed  creditors,  see  Form  413. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  H.  Bank,    Form  447. 

whose  registered  office  is  in ,  and  upon  hearing  counsel  for  S.,  the  Order  allow- 

off  recr  and  liqr  of  the  above  coy,  Henry  Lister  and  Son,  Limtd,  and  ing-  amend- 
upon  reading  an  order  dated,  &c.,  two  affts,  &c..  This  Ct  doth  order  JJ'/secured™*^* 
that  the  applicants  be  at  liberty  to  amend  the  proof  of  the  debt  put  in  creditor. 
on  their  behalf  at  the  meeting  of  the  creditors  of  the  sd  coy,  Henry 
Lister  and  Son,  Limtd,  held  on  Monday,  the  29th  day  of  Feb.  1892, 
by  inserting  in  such  proof  a  statement  of  the  particulars  of  a  certain 
security  held  by  the  applicants,  being  transfer  of  a  mortgage  of  a 
certain  leasehold  mill  and  premises  known  as,  &c.,  situate  at,  &c., 
dated,  &c.,  and  referred  to  in  the  sd  affts  of,  &c.,  and  by  further  insert- 
ing in  such  proof  the  value  at  which  the  applicants  assess  the  sd 

security  ;  And  it  is  ordered  that  the  applicants,  the Bank,  do  pay 

to  the  sd  S.  his  costs  of  this  applicon,  and  occasioned  by  the  sd  amend- 
ment (such  costs  to  be  taxed  by  the  taxing  master  as  between  solor  and 
client).  Henry  Lister  and  Son,  North,  J.,  6th  May,  1892.  A.  845. 
See  report  in  (1892)  2  Ch.  419. 

Upon  the  applicon  of  W.,  the  liqr  of  the  coy,  &c.,  Order  that  an    Form  448. 

inquiry  be  made  as  to  what  securities  have  from  time  to  time  been  Inquiry  a,s  to 

given  by  the  sd  coy,  and  when,  and  to  whom,  and  for  what  amounts,  ^^^^  ^®°^' 
.,  1P11  ••  rities  given. 

and  how  much  remained  due  upon  each  of  the  sd  securities  for  principal 

and  interest  up  to  17th  Sept.  1878  ;  and  any  party  is  to  be  at  liberty  to 

apply  in  Chambers  as  he  may  be  advised,  as  soon  as  the  chief  clerk 

shall  have  made  his  certificate,  on  the  question  of  priorities  and  the 

respve  rights  of  the  secured  creditors  to  be  found  and  certified  as  afsd. 

Hamilton^    Windsor  Iromoorks   Co.,   Malins,   V.-C,    21st  Dec.    1878. 

A.  2340.     See  also  27  W.  E.  827. 


Upon  the  applicon  of  D.,  the  [o££]  liqr,  &c..  Order  that  the  sd  D.,    Form  44i7. 
out  of  3,315/.  and  other  sums  of  money  which  may  be  payable  to  him  Orderf 

in  respect  of  the  sale  of  the Tavern,  pay  to  Messrs.  "W.  &  Co.  the  payment  of 

sum  of  1,835/.,  being  the  amount  due  to  them  for  ppal,  and  secured  ^^oi'tgagees. 
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by  a  certain  indenture,  &c.,  together  with  126^.  25.  id.,  the  amount  of 
interest  thereon  at  5  p.c.  p. a.,  to  15th  May,  1878;  and  also  the  sum 
of  10/.  19s.  3d.  for  goods  supplied  by  them  to  the  sd  coy  ;  and  II.  I6s. 
for  insurance  of  the  premises  belonging  to  the  sd  coy,  together  with 
the  sum  of  27/.  5s.  lOd.,  the  ascertained  costs  of  the  sd  Messrs.  W., 
making  together  the  sum  of  2,001/.  4s.  And  order  that  [^similar  order 
as  to  two  subsequent  incumhrancers^.  And  order  that  the  sd  liqr  there- 
out also  pay  to  Messrs.  C.  F.  «&  Co.,  the  former  solors  of  the  sd  coy, 
the  sum  of  110/.  in  full  satisfaction  of  their  costs,  charges,  and  expenses 
against  the  sd  coy,  amounting  to  the  sum  of  189/.  6s.  8f/.     And  order 

that  the  sd  Messrs. and ,  forthwith  cause  satisfaction 

to  be  entered  upon  the  Middlesex  Register  of  the  amount  of  their 
respective  mortgages.  Hammersmith  Town  Hall  Co.,  M.  E..,  7th  May, 
1878.     A.  869. 


Form  450. 

■  Liberty  to 
pay  off  mort- 
gage out  of 
proceeds  of 
sale. 


Upon  the  appHcon  of  the  liqr,  and  upon  hearing  the  solors  for  the 
applicant  and  for  F.  M.,  the  creditors'  representative,  appointed  by 
order  dated,  t&c,  and  for  W.  and  S.,  the  mortgagees  of  the  coy's  stock, 
and  upon  reading,  &c..  Order  that  the  liqr  be  at  liberty  to  pay  to  the 
sd  S.,  out  of  the  proceeds  of  the  property  in  mortgage  to  him,  the  sum 
of  4,326/.  8s.,  due  to  him  for  ppal,  interest,  and  commission,  upon 
mortgage  dated,  &:c.,  given  by  the  sd  coy  to  the  sd  S.  And  order  that 
the  liqr  pay  to  the  sd  S.  the  sum  of  48/.  14s.,  at  which  the  costs  of  the 
sd  S.  have  been  agreed,  such  costs  including  the  costs  of  this  applicon. 
Japanese  Curtains  Co.,  Malins,  V.-C,  20th  May,  1878. 


Form'451.        Upon  the  applicon  of  M.,  of,  &c.,  and  upon  reading  an  afft  of  the 
Order  for  ^^  -^^-j  fil^d,  &c.,  and  upon  hearing  counsel  for  the  applicant,  and  for 

release  of  the  sd  ofi  liqr.     And  the  applicant  by  his  counsel  undertaking  with 

redemption       *^®  ^^  ^^^  *°  P^J  ^^®  costs  of  the  off  liqr  of  this  applicon,  and  of  such 
to  mortgagee,  release  or  conveyance  and  releases  or  conveyances  as  are  hnftr  mentd, 
and  of  such  discovery  as  is  hnftr  mentd,  such  costs  to  be  taxed  between 

solor  and  client  in  case  the  parties  differ,  and  to  be  pd  to  Messrs. ,  his 

solors,  And  the  sd  off  liqr  by  his  counsel  undertaking  to  execute  such 
release  or  conveyance,  and  releases  or  conveyances  as  are  hnftr  mentd, 
and  also  to  give  to  the  applicant,  such  discovery  of  title  deeds  and 
other  documents,  matters  and  things  as  is  hnftr  mentd.  This  Ct  doth 
order  that  tlio  sd  off  liqr  do  execute  to  the  applicant,  or  as  he  may 
direct  a  proper  roleaso  or  conveyance  of  the  right  or  equity  of  redemp- 
tion of  the  coy  of,  and  in  all  and  singular  the  lands  and  properties 
comprised  in  the  legal  mortgage  dated  the  9th  Feb.  187],  in  the  sd 
first  mentd  afft  of  the  sd  M.  mentd.  And  also  a  proper  roleaso  and 
convoyanco  of  tho  right,  title,  interest  and  equity  of  redemption  of  the 
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coy,  of  aud  in  all  and  singular  the  lands  and  properties  comprised  in. 
tlie  equitable  mortgage  in  the  same  afft  also  referred  to  with  discovery 
of  deeds  and  other  documents  of  title,  matters  and  things  necessary  in 
that  behalf,  such  release  or  conveyance,  and  releases  or  conveyances, 
to  be  resply  prepared  by  the  applicant,  and  tendered  for  the  perusal 
and  approval  to  the  sd  off  liqr,  and  to  be  resply  settled  by  this 
Honourable  Ct  in  case  the  parties  shall  not  agree  as  to  the  form  or 
forms  thof  resply,  And  any  party  is  to  be  at  liberty  to  apply  as  he 
may  be  advised.  Ex  parte  Trading  Co.,  Stirling,  J.,  21st  July,  1892. 
A.  1045. 

See,  further,  as  to  debenture  holders,  Chap.  XXXVIII. 


Upon  the  apjilicon  by  originating  summons,  dated  24th  July,  1891,  Form  451a. 

of  the  plaintiffs  the  Bank  of  Africa  for  an  order  to  have  an  account  taken  X~^        ^ 

J-   ,  ,      _  ...  Order  eniorc- 

of  what  is  due  to  the  plaintiffs  for  principal,  interest,  and  costs  under  ing  charging 

and  by  virtue  of  a  charge  created  by  an  order,  dated  the  23rd  Jan.,  ?i'der  obtained 
•^  .  .        .  ...  11  Queen  s 

1891,  and  made  in  an  action  in  the  Queen's  Bench  Division  of  the  Bench 

High  Court  of  Justice  of  The  Bank  of  Africa,  Limtd  v.  Claude  Theodore  I^^vision. 

James  Vautin  (sued  as  Claude  Vautin),  1890,  B.  4945,  by  which  the 

defendant's  interest  in  5,212  shares  of  \l.  each  in  the  N.  Coy,  Limtd, 

was  charged  with  the  payment  of  a  judgment  debt  of  1,570/.  Is.  3f/. 

with  interest  thereon,  and  in  default  of  payment  of  what  should  be 

found  due  on  taking  the  sd  account  to  have  the  sd  charge  enforced  by 

foreclosure  or  sale  of  the  sd  shares  so  charged  as  afsd,  and  also  in  the 

meantime  to  have  a  receiver  of  the  dividends  and  interest  payable  on 

the  sd  shares  appointed  by  the  Ct,  and  upon  hearing  the  solors  for 

the  applicant  and  for  the  defendant,  and  upon  reading  the  judgment, 

dated  the  30th  Dec,    1890,  in  the  sd  action  in  the  Queen's  Bench 

Division,  the  charging  order  of  23rd  Jan.,   1891,  and  an  afft  of  D., 

filed  6th  Aug.,   1891,  and  it  appearing  by  such  afft  that  there  is  now 

due   and  owing  to  the   plaintiff  Bank  1,570/.   Is.   od.    with  interest 

thereon  at  the  rate  of  £4  per  cent,  per  annum  from  30th  Dec,  1890, 

It  is  ordered  that  the  sd  5,212  shares  fully  pd  up  of  £1  each  in  the  N. 

Coy,  Limtd,  be  sold  by  the  plaintiffs  out  of  Ct,  and  that  the  proceeds 

of  such  sale  be  pd  into  Ct  to  the  credit  of  this  action.     Bank  of  Africa, 

Limtd  Y.  Vautin,  North,  J.,  6th  Aug.,  1891.     A.  1203. 

A  charging  order  must  be  enforced  in  a  separate  action  commenced  by  writ  or 
originating  summons.  Legc/ott  v.  Western,  12  Q.  B.  D.  287  ;  Riclietts  v.  R.,  (1891) 
W.  N.  29  ;  K.  S.  C.  Ord.  LV.  r.  5a. 


Preferential  Debts. 

The  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62,  s.  1), 
enacts  as  follows  : — 

1, — (1)  In  the  distribution  of  the  property  of  a  bankrupt,  and  in  the  distribution 
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of  the  assets  of  any  company  being  wound  up  under  the  Companies  Act,  1862, 
and  the  Acts  amending  the  same,  there  shall  be  paid  in  priority  to  all  other 
debts — 

(a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  or  the  company  at  the 

date  of  the  receiving  order,  or  as  the  case  may  be,  the  commencement  of 
the  winding-up,  and  having  become  due  and  payable  within  twelve  months 
next  before  that  time,  and  all  assessed  taxes,  land  tax,  property  or  income 
tax  assessed  on  the  bankrupt  or  the  company  up  to  the  5th  day  of  April 
next  before  the  date  of  the  receiving  order,  or  as  the  case  may  be,  the 
commencement  of  the  winding-up,  and  not  exceeding  in  the  whole  one 
year's  assessment ; 

(b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to 

the  bankrupt  or  the  company  during  four  months  before  the  date  of  the 
receiving  order,  or  as  the  case  may  be,  the  commencement  of  the  winding- 
up,  not  exceeding  fifty  pounds  ;   and 

(c)  All  wages  of  any  labourer  or  workman,  not  exceeding  twenty-five  pounds, 

whether  payable  for  time  or  for  piece-work,  in  respect  of  services  r.endered 
to  the  bankrupt  or  the  company  during  two  months  before  the  date  of  the 
receiving  order,  or  as  the  case  may  be,  the  commencement  of  the  winding- 
up.  Provided  that  where  any  labourer  in  husbandry  has  entered  into  a 
contract  for  the  payment  of  a  portion  of  his  wages  in  a  lump  sum  at  the 
end  of  the  year  of  hiring,  he  shall  have  priority  in  respect  of  the  whole  of 
such  sum,  or  a  part  thereof,  as  the  Court  may  decide  to  be  due  under  the 
contract,  proiDortionate  to  the  time  of  service  up  to  the  date  of  the  receiving 
order,  or  as  the  case  may  be,  the  commencement  of  the  winding-up. 

(2)  The  foregoing  debts  shall  rank  equally  between  themselves,  and  shall  be  paid 
in  full  unless  the  property  of  the  bankrupt  is,  or  the  assets  of  the  company  are, 
insufiicient  to  meet  them,  in  which  case  they  shall  abate  in  equal  proportions  between 
themselves. 

(3)  Subject  to  the  retention  of  such  siims  as  may  be  necessary  for  the  costs  of 
administration  or  otherwise  the  said  foregoing  debts  be  discharged  forthwith  so  far 
as  the  proi^erty  of  the  debtor  or  the  assets  of  the  company,  as  the  case  may  be,  is 
or  are  sufficient  to  meet  them. 

(4)  In  the  event  of  a  landlord  or  other  person  distraining  or  having  distrained  on 
any  goods  or  effects  of  a  bankrupt  or  a  company  being  wound  up  within  three 
months  next  before  the  date  of  the  receiving  order  or  the  winding-up  order  respec- 
tively, the  debts  to  which  priority  is  given  by  this  section  shall  be  a  first  charge  on 
the  goods  or  effects  so  distrained  on  or  the  proceeds  of  the  sale  thereof. 

Provided  that  in  respect  of  any  money  paid  under  any  such  charge  the  landlord 
or  other  person  shall  have  the  same  rights  of  priority  as  the  person  to  whom  such 
payment  is  made. 

{.'))  This  section,  so  far  as  it  relates  to  the  property  of  a  bankrupt,  shall  have 
effect  us  part  of  section  forty  of  the  Bankruiitcy  Act,  1883.     (6)  See  Appendix. 

But  a  modifying  Bill  now  (Ap.  1897)  pending  for  an  Act  intituled  the  Preferential 
Payments  in  Bankruptcy  Act,  1897,  seems  likely  to  pass.     Sec  Appendix,  p.  863. 

2. — (1)  Nothing  in  this  Act  shall  alter  the  effect  of  section  five  of  the  Act 
twenty-eight  and  twenty-nine  Victoria,  chapter  eighty- six,  "To  amend  the  law 
of  partnership,"  or  shall  prejudice  the  provisions  of  the  Friendly  Societies  Act, 
1875,  or  shall  affect  the  priority  given  to  the  payment  of  funeral  and  testamentary 
expenses  by  section  one  hundred  and  twenty-five  of  the  Bankruptcy  Act,  1883. 
{He  Miller,  (1893)  1  Q.  B.  327.] 

(2)  Nothing  in  tliis  Act  shall  affect  the  provisions  of  the  Stannaries  Act,  1887. 

3.  This  Act  shall  apply  only  in  the  case  of  receiving  orders  and  orders  for  the 
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aclministration  of  the  estates  of  deceased  debtors  accordiug  to  the  law  of  bank- 
ruptcy made  and  windinga-iip  commenced  after  the  commencement  of  this  Act. 

4.  This  Act  shall  not  apply  to  Ireland. 

5.  This  Act  shall  commence  and  come  into  operation  from  and  immediately  after 
the  last  day  of  December,  one  thousand  eight  hundred  and  eighty-eight. 

G.  Repealed.     See  Appendix. 

7.  This  Act  may  be  cited  as  the  Preferential  Payments  in  Bankruptcy  Act,  1888. 

The  above  Act  only  deals  with  the  api)lication  of  the  assets  of  the  company,  and 
in  no  way  prejudices  the  rights  of  secured  creditors.  Richards  \.  Overseers  of  Kid- 
dermimter,  (1896)  2  Ch.  212 ;   Lhnjd  v.  David  Lloyd  (?•  Co.,  6  C.  D.  339. 

The  following  Regulations  under  the  Act  of  1888  have  been  approved  by  the 
Board  of  Trade  and  the  Commissioners  of  Inland  Revenue  as  to  the  Queen's  taxes 
assessed  on  companies  wound  up  by  the  Court,  and  were  published  in  January,  1893: — 

1.  "Where  a  winding-up  order  is  made  on  or  after  the  1st  December  in  the  year 
of  assessment,  or  the  official  receiver  or  liquidator  remains  in  possession  of  the 
premises  in  respect  of  which  Queen's  taxes  are  assessed  under  a  winding-up  order 
made  prior  to  the  first  December  until  the  1st  Jan.  next  following,  the  collector 
shall  be  entitled  to  prove  for  the  said  taxes,  viz.,  the  income  tax  (Schedule  "A."), 
inhabited  house  duty,  and  land  tax  assessed  on  the  company  up  to  the  5th  April  next 
following  the  date  of  the  winding-up  order,  and  such  proof  shall  rank  for  dividend. 

2.  Where  a  winding-up  order  is  made  prior  to  the  1st  December  in  the  year  of 
assessment,  the  Inland  Revenue  authorities  will  make  no  claim  on  the  official 
receiver  or  liquidator  for  income  tax  (Schedule  "  A."),  inhabited  house  duty,  and 
land  tax  for  the  year  ending  5th  April  next  following  the  date  of  the  winding-up 
order,  unless  the  official  receiver  or  liquidator  remains  in  possession  of  the  premises 
in  respect  of  which  the  taxes  are  assessed  until  the  following  1st  January. 

3.  Where  the  official  receiver  or  liquidator  disposes  of  a  business  as  a  going  con- 
cera,  he  will  allow  to  the  purchaser  the  proportion  of  the  income  tax  (Schedule  "A.") 
and  land  tax  for  the  current  year  to  the  date  of  the  completion  of  the  purchase,  and 
the  purchaser  shall  become  liable  to  the  Inland  Revenue  authorities  for  the  tax  in 
question  for  the  whole  year. 

4.  Provided  always  that  nothing  in  these  regulations  shall  be  deemed  to  interfere 
with  the  right  of  the  Crown  to  enforce  payment  of  income  tax  (Schedule  "A.") 
and  land  tax  actually  due  and  payable  by  distress  levied  on  the  property  of  the 
company.  These  taxes  for  the  year  ending  5th  April  next  following  the  date  of 
the  winding-up  order  should  therefore  be  dealt  with  on  the  footing  of  "  secured" 
debts,  and  be  paid  by  the  official  receiver  or  liquidator  on  demand  without  any 
proof  on  the  part  of  the  collector  if  on  or  after  the  1st  January  in  the  year  of 
assessment  there  are  on  the  premises  sufficient  goods  belonging  to  the  company  on 
which  the  collector  might  levy,  and  notice  of  any  such  claim  should  be  given  to  the 
official  receiver  or  liquidator  by  the  collector  forthwith  upon  the  making  of  the 
winding-up  order.  If  at  such  time  there  are  no  goods  upon  which  distress  can  be 
levied,  proof  of  the  debt  may  be  made  by  the  collector  as  dii-ected  in  paragraph  1, 
and  such  proof  shall,  if  found  correct,  be  admitted  and  rank  for  dividend. 

In  like  manner  any  income  tax  (Schedule  A.)  and  land  tax  assessed  on  the 
company  up  to  the  oth  April  next  before  the  date  of  the  winding-up  order  should 
be  dealt  with  as  secured  debts  if  there  are  at  the  time  of  the  collector's  demand 
sufficient  goods  on  the  premises  on  which  he  might  levy.  If  there  are  no  such 
goods,  proof  of  the  debt  may  be  made  by  the  collector,  and  such  proof  shall,  if 
found  correct,  be  admitted  as  a  professional  claim  in  so  far  as  it  relates  to  taxes 
payable  in  full  under  sect.  1  (la)  of  the  Preferential  Payments  in  Banla-uptcy  Act, 
1888,  and  as  ranking  for  dividend  for  any  part  thereof  not  so  payable  in  full. 

5.  Where  income  tax  is  outstanding  under  Schedules  B.,  D.  or  E.,  the  inland 
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Form  452. 

Model  form 
of  claim  for 
relief  from, 
payment  of 
income  tax. 
Schedules  B., 
D.,  and  E. 


revenue  authorities  will,  on  receipt  of  an  affidavit  by  tlie  secretary  or  other  officer 
of  the  company,  with  a  certificate  by  the  official  receiver  or  liquidator,  settiug  out 
that  no  income  taxable  under  such  schedule  has  been  made,  forego  all  claim  to  pay- 
ment of  the  tax,  whether  the  same  is  payable  in  full  under  sect.  1  (la)  of  the 
Preferential  Payments  ki  Bankruptcy  Act,  1888,  or  otherwise,  but  the  waiver  of 
claim  imder  this  regulation  shall  not  embrace  rents,  royalties,  interest  of  money,  or 
annuities  or  fees,  or  salaries  from  which  deductions  have  been  made  on  account  of 
income  tax. 

6.  In  cases  where  an  affidavit  by  the  secretary  or  other  officer  of  the  company 
cannot  be  obtained,  the  certificate  of  the  official  receiver  or  liquidator  may  be 
accepted  as  sufficient  evidence. 

The  following  form  is  appended  to  the  above  regulations : — 

Tlie  Preferential  Payments  in  Bankruptcy  Act,  1888,  and  tlie 
Companies  Acts,  1862  to  1890, 

In  the  matter  of ,  Limtd. 

I,  ,  of  ,  of  the  above-named  coy,  do  hby  make  oath,  and 

say  as  follows  : — 

1.  That  {the  ivords  in  brackets  to  he  left  out  in  claims  under  Schedule 
B.  or  E.)  [by  virtue  of  an  Act  of  Parliament,  5  &  6  Vict.  c.  35,  s.  134] 
the  sd  coy  is  justly  and  truly  entitled  to  be  relieved  of  the  payment  of 

the  sum  of 1.,  being  the  amount  of  income  tax  charged  to  the  sd 

coy  under  schedule — ,  from  the  6th  April,  189 — ,  to  the  5th  April, 
189 — ,  the  ground  of  exemption  being  that  no  income  taxable  under 
the  sd  schedule  has  been  made  by  the  sd  coy  {the  ivords  '■'■hy  the  sd 
coy,^^  to  he  left  out  in  cases  of  Schedule  E.,  assessmeiit  of  fees,  salaries,  Sfc, 
pd  to  directors,  Sfc.)  during  the  afsd  period. 

Sworn  at ,  in  the  county  of 

this day  of ,  189—. 

Before  me . 


I  hby  testify  that  from  an  examination  of  the  secretary  \_or  other 
officer']  of  the  above-named  coy  (which  coy  is  now  being  wound  up 

under  an  order  made  on  the  day  of ,  189 — ),  and  of  such  of  the 

books  of  accounts  produced  to  me  as  show  the  trading  or  farming  opera- 
tions or  income  from  other  sources  of  the  sd  coy,  during  the  period 
referred  to  in  the  above  afft,  it  does  not  appear  that  any  income,  or  any 
income  liable  to  taxation  under  Schedules  B.,  D.  or  E.,  was  made  \_see 
ahove]  by  the  sd  coy  during  such  period,  and  therefore  the  assets  of 

the  sd  coy  should  be  relieved  from  the  payment  of  1.,  being  the 

amount  of  income  tax  claimed  under  schedule . 

Dated  this day  of ,  189 — . 

A.  B.,  off  recr  or  liqr. 

Address . 
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CHAPTER  XXXYIII. 

DEBENTURES  AND  DEBENTURE  STOCK. 

[Note. — This  cliapter  only  deals  with  mortgage  debentures  and  debenture  stock,   Unsecured 
that  is,  debentures  and  debenture  stock  secured  by  mortgage  or  charge  upon  the     ®  ^^  ures. 
property  of  the  company  or  some  part  thereof.     The  holders  of  debentures  and 
debenture  stock  not  so  secured  stand  in  the  position  of  unsecured  creditors.     See 
Chapter  XXXVII.] 

Where  there  is  a  winding-up  compulsory  or  under  supervision,  leave  to  com-   Leave  to 
mence  or  continue  a  debenture  holders'  action  should  be  applied  for  and  will  be 
easily  obtained.     David  ZIo)/d  #  Co.,  6  C.  D.  339.     Form  377. 

Practice  Master's  Rule,  26th  Nov.,  1895. — Every  writ  of  summons  in  a  debentm-e  Title  and 

holders'  action  shall  be  intituled,  "  In  the  matter  of  the Company,"  and  in  assignment 

cases  where  the  company  is  in  process  of  being  compulsorily  wound  up  in  the  High 
Court,  the  action  is  to  be  assigned  to  the  judge  having  jurisdiction  in  the  matter  of 
the  winding-up. 

The  object  of  the  rule  is  that  the  winding-up  judge  shall  have  control  of  all 
debenture  holders'  actions.  This  object  has  to  some  extent  been  attained  already 
by  transferring  actions,  but  where  there  was  a  trust  deed  delay  was  often  obtained 
by  making  the  trustees  the  first  defendants  on  the  record. 

Sect.  4  (6)  of  1890. — Where  an  application  is  made  to  the  Court  to  appoint  a  Appointing 
receiver  on  behalf  of  the  debenture  holders  or  other  creditors  of  the  company,  the  official 
official  receiver  may  be  appointed.     [But  this  is  merely  permissive.]  .       ' 

R.  14  of  April,   1892  (1),    [empowers  the  winding-up  judge  to  transfer  causes 
pending  in  any  other  Court  or  Division  brought  or  continued  by  or  against  the  -rr^^/iiQtT-.ur) 
company].  judge.  ° 

(3)  Provided  always,  that  nothing  in  this  rule  or  in  Ord.  XLIX.  r.  5  of  the  Rules 
of  the  Supreme  Court,  1883,  shall  authorize  the  transfer  of  any  action  by  a  mort- 
gagee or  debenture  holder  for  the  piu-pose  of  realising  his  security  .... 

[Debenture  holders'  actions  are,  however,  now  constantly  transferred  by  the  Lord 
Chancellor  to  the  winding-up  judge,  in  which  case  the  following  rules  ap^jly.] 

Rr.  1  to  3  of  Aug.,  1892,  are  as  follows  :  — 

1.  Wliere  any  action  is  transferred  to  the  judge  who  for  the  time  being  exercises  Registrar  a 
the  jurisdiction  of  the  High  Court  to  wind  up  companies,  the  registrar  under  the  po^'^^s. 
Companies  Winding-up  Rules  may,  subject  to  the  general  or  special  directions  of 

the  judge,  hear,  determine,  and  deal  with  any  application,  matter,  or  proceeding 
which,  if  the  action  had  not  been  transferred,  would  have  been  determined  in 
Chambers. 

2.  In  every  cause  or  matter  within  the  jurisdiction  of  the  judge,  whether  by  A'U'tue 
of  the  Act  or  by  transfer  or  otherwise,  the  registrar  shall,  in  addition  to  his  powers 
and  duties  under  the  Companies  Winding-up  Rules,  1890  and  1892,  have  all  the 
powers  and  duties  of  a  master,  registrar,  chief  clerk,  or  taxing  master. 
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Action  in 

*'  winding-up 

matter." 


3.  In  the  Companies  Winding-up  Rules,  1890  and  1892,  and  tliese  rules,  the 
■words  "  winding-up  matter "  shall,  in  relation  to  the  High  Court,  where  the 
winding-up  of  a  company  is  proceeding  before  the  judge,  include  any  action 
brought  by  or  against  that  company  which  has  been  or  shall  be  transferred  to  the 
judge. 

When  a  company  goes  into  liquidation,  it  is  generally  found  to  have  issued 
debentures  or  debenture  stock,  or  both. 

Debentures  and  debenture  stock  are  in  most  cases  secured  by  mortgage  or  charge 
upon  the  whole  undertaking  of  the  company  and  its  uncalled  capital.  The  extent 
of  the  security  must  be  ascertained  from  the  instruments  constituting  it. 

See  further.  Part  I.,  p.  640. 

It  may  be  useful  here  to  refer  to  some  of  the  principal  matters  which  arise. 


Agreed  to  be  issued,  p.  404. 
Bearer  debentures,  p.  404. 
Bills  of  Sale  Acts,  p.  405. 
Books,  charging,  p.  404. 
Borrowing  powers,  p.  402. 
Compromises,  p.  413. 
Deposit,  p.  406. 
Discount,  p.  405. 
Enforcing,  pp.  407,  409. 
Floating  security,  p.  403. 
Fraudulent  preference,  p.  405. 
General  charge,  p.  403. 
Liberty  to  proceed,  p.  409. 
Liquidator's  duties,  p.  413. 
"  One  man"  companies,  p.  405. 
Order  and  disposition,  p.  405. 


Pari  passu  clause,  p.  406. 

Petition  by,  pp.  50,  51. 

Possession,  p.  412. 

Priorities,  p.  406. 

Provisional  certificates,  p.  406. 

Rates,  p.  412. 

Receivers,  p.  409. 

Registered,  p.  404. 

Registration,  p.  405. 

Release  by  liquidator,  p.  413. 

Rights  where  company  solvent,  p.  408. 

Rights  where  insolvent,  p.  408. 

Sale,  p.  408. 

Set-ofP,  p.  406. 

Trust  deed,  p.  407. 

Uncalled  capital,  p.  403. 


BoRKowiNG  Powers. 

General  In  order  to  justify  the  raising  of  money  by  the  issue  of  debentures,  it  must  appear 

power.  ^j^j^|.  ^-^Q  company  has  power  to  borrow.     Companies  under  the  Act  of  18.62  generally 

have  express  power  to  borrow,  but  where  there  is  no  express  power  there  is  gene- 
rally an  implied  power,  for  it  is  considered  that  a  trading  company  has  an  implied 
power  to  borrow.  General  Auction  Estate  v.  Smith,  (1891)  3  Ch.  432  ;  Bryon  v. 
Metropolitan  Omnibus  Co.,  3  De  G.  &  J.  123 ;  Australian  Co.  v.  Mounsey,  4  K.  &  J. 
733. 

Limit.  There  is  no  statutory  limit  to  the  borrowing  powers  of  a  company  under  the  Act 

of  1802.  But  very  commonly  the  articles  of  association  contain  a  limit,  and  where 
there  is  such  a  limit  a  person  dealing  with  the  company  is  bound  to  ascertain  that 
the  limit  is  not  exceeded  {C/iaplcov.  Brunswick  Building  Society,  6  Q.  B.  D.  715); 
but  a  lender  is  not  bound  to  examine  into  the  internal  affairs  of  a  company,  and  if 
the  contract  made  with  him  is  apparently  regular,  having  regard  to  the  limit  and 
articles,  he  need  go  no  further.  Royal  British  Bank  v.  Turquand,  6  E.  &  B.  332  ; 
Mahoncy  v.  East  Uohjford,  L.  R.  7  H.  L.  869  ;  Irvine  v.  Union  Bank  of  Australia,  2 
App.  Cas.  3G0;  and  see  Davies  v.  JR.  Bolton  ^  Co.,  (1894)  3  Ch.  678;  County  of 
Gloucester  Bank  v.  Eudry,  ^-c.  Co.,  (1895)  1  Ch.  629,  and  Part  I.,  p.  301 ;  Hampshire 
Land  Co.,  (1896)  2  Ch.  743.  Agent  exceeding.  Eohinson  v.  Monty  ornery  shire  Brewery 
Co.,  (1896)  2  Ch.  841 ;  Bigycrstaffv.  Eoivatfs  Wharf,  (1896)  2  Ch.  93. 

Overdrawing.  Overdrawing  the  company's  banking  account  is  borrowing.  Cunliffe,  Brooks  ^  Co, 
V.  Blackburn  Benefit  Socie/y,  9  App.  Cus.  8G5  ;  Eyle  Works  (No.  2),  (1891)  1  Ch. 
173. 
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General  Charge  . 

A  general  charge  on  the  undertaking  and  property,  present  and  future,  of  a  com- 
pany is  valid,  and  ranks  before  the  unsecured  creditors.  Fanama  Co.,  5  Ch.  318; 
Florence  Land  Co.,  10  C.  D.  630  ;  Colonial  Trust  Corp.,  15  C.  D.  4G5.  But  this  will 
not  cover  uncalled  capital.     Strcatham  and  General  Estates  Co.,  (1897)  1  Ch.  la. 

Floating  Charge. 

Unless  otherwise  expressed,  a  general  charge  is  construed  as  a  floating  charge,  Does  not  _ 
that  is  to  say,  as  a  charge  on  the  property  for  the  time  being  of  the  company,  so  Q^rv  dealiues 
that  the  company  may  carry  on  its  business  and  deal  with  its  property  by  way  of 
sale,  mortgage,  lease,  exchange,  or  otherwise,  in  the  ordinary  course  of  its  business. 
See  the  above  cases,  and  Wheatley  v.  Silkstone  Coal  Co.,  29  C.  D.  715  ;  Uithhuck  v. 
Helms,  56  L.  T.  233  ;  White  v.  Roijal  Exchange  Shipping  Co.,  58  L.  T.  174  ;  Willmott 
V.  London  Celluloid,  34  C.  D.  150;  EngelY.  South  Metropolitan  Co.,  (1892)1  Ch.  442; 
BruntoH  v.  Electrical  Engineering  Corporation,  (1892)  1  Ch.  434  ;  Government  Stock,  ^c. 
Co.  v.  Manila  R.  Co.,  (1897)  A.  C.  81. 

But  not  uncommonly  this  liberty  is  qualified  to  some  extent  by  the  terms  of  the  Prohibition 
security,  e.  g.,  it  may  prohibit  mortgages  or  charges  iu  priority  to  the  debentures.   ^^  dealings. 
Part  I.,  p.  632,  and  Brunton  v.  Electrical  Corp.  supra;  English  and  Scottish  Co.  v. 
Brunton,  (1892)  2  Q.  B.  700. 

Such  prohibition  does  not  affect  a  mortgagee  or  purchaser  who  takes  the  legal  Legal  mort- 
estate  without  notice  of  the  prohibition.     See  English  and  Scottish  Co.  v.  Brunton,   °  ° 
(1892)  2  Q.  B.  700 ;  Bower  v.  Foreign  Gas  Co.,  W.  N.  (1877)  222  ;   Old  Bushmills  Co., 
(1896)  1  Ir.  301  ;  affirmed  on  appeal.  Mew's  Dig.,  1896,  52. 

As  to  effect  of  charge  against  judgment  creditors  and  garnishors,  see  Taunton  v. 
Sheriff  of  Wanvickshire,  (1895)  2  Ch.  319  ;  Eobson  v.  Smith,  (1895)  2  Ch.  118. 

As  to  effect  on  right  of  set-off,  see  Biggerstaffv.  Eoivatfs  Wharf,  (1896)  2  Ch.  93. 
Subsequent  floating  charge.  Smith  v.  English,  ^-c.  Investment  Trust,  W.  N.  (1890) 
86. 

Mortgage  op  Uncalled  Capital. 

A  mortgage  or  charge  upon  uncalled  capital  has  been  held  to  be  valid  if  the  What  words 
articles  permit  it  and  the  memorandum  does  not  prohibit  it.  Be  Fyle  Works,  44  ^^^^^^^  • 
C.  Div.  6Z^  ;■  Phmnix  Bessemer  Co.,  32  L.  T.  854;  44  L.  J.  Ch.  683;  Neivton  v. 
Anglo- Australian  Co.,  (1895)  A.  C.  244.  But  directors  cannot  mortgage  or  charge 
uncalled  capital  where  they  only  have  power  to  mortgage  the  "property  "  of  the 
company.  Stanley's  case,  4  De  G-.  J.  &  S.  407  ;  Sankey  Brook  Co.,  10  Eq.  381  ;  Bank 
of  South  Australia  v.  Abrahams,  L.  R.  6  P.  C.  265.  Nevertheless  power  to  mort- 
gage the  uncalled  capital  is  included  in  a  power  to  mortgage  the  property  and 
rights  of  the  company:  Howard  v.  Patent  Ivory  Co.,  38  C.  D.  156  ;  or  its  i^roperty, 
assets  and  revenue  :  Page  y.  International,  6;c.  Co.,  W.  N.  (1893)  32  ;  and  in  a  power 
to  give  any  security  of  any  description  for  money.  Newton  v.  Anglo- Australian  Co., 
tibi  supra;  and  see  Jackson  v.  Maitford  Coal  Co.,  (1896)  2  Ch.  340. 

A  doubt  has  been  suggested  whether  reserve  capital  under  the  Companies  Act, 
1879,  can  be  mortgaged.     Be  Fyle  Works,  44  C.  Div.  534  ;  but  see  (1895)  A.  C.  250. 

Debentures  charging  the  "undertaking  and  all  the  property  whatsoever  and 
wheresoever,  both  present  and  future,"  will  not  include  uncalled  capital.  Strcatham 
and  General  Estates  Co.,  (1897)  1  Ch.  15. 

The  charge  may  be  enforced  by  foreclosure.  Sadler  v.  Wurlcy,  (1894)  2  Ch.  170  ; 
Welch  V.  National  Cycle  Co.,  W.  N.  (1886)  97,  196  ;  Part  I.,  p.  909  ;  but  see  Elias  v. 
Continental  Oxygen  Co.,  (1897)  1  Ch.  511 ;  13  T.  L.  R.  224. 
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Negotiability. 


Debentures  and  Debenture  Stock  to  Bearer. 

There  is  now,  it  i.s  believed,  a  general  custom  or  usage  to  treat  such  instruments 
as  negotiable.  Part  I.,  p.  620.  But  whether  this  is  so  or  not,  they  are  now 
generally  framed  so  as  to  secure  as  far  as  possible  the  characteristics  of  negotiabihty. 
Ibid.  pp.  620—629. 

And  accordingly,  where  a  debenture  is  expressed  to  be  payable  to  bearer,  the 
bearer  can,  as  a  general  rule,  sue  in  respect  of  it,  petition  for  the  winding-up  of  the 
company,  and,  if  necessary,  prove  in  his  own  name. 

Stock  certificates  to  bearer  are  very  commonly  issued  under  the  provisions  of  the 
trust  deed  constituting  the  stock,  and  a  ti'ust  for  the  bearer  thereof  is  effective  in 
equity.  Blaheley  Ordnance  Co.,  3  Ch.  154  ;  Imperial  land  Co.,  11  Eq.  487;  Olathe 
Co.,  27  C.  D.  278.  Sainpshire  land  Co.,  (1896)  2  Ch.  743.  See  further,  Part  I., 
pp.  620—629. 

Eeqistered  Debentures  and  Debenture  Stock. 

Debentures  are  very  commonly  made  payable  to  the  registered  holders,  and 
debenture  stock  is  generally  inscribed  in  a  register  and  represented  by  certificates 
of  title  issued  to  the  registered  holders.     See  further.  Part  I.,  pp.  615 — 619. 


Debentures  Agreed  to  be  Issued. 

Debentures  Where  money  is  advanced  to  a  company  upon  the  terms  that  debentures  charged 

in  blank.  upon  the  undertaking  or  upon  any  specified  property,  shall  be  issued  by  way  of 

security,  the  lender  at  once  obtains  a  charge  in  equity,  for  equity  treats  that  as 
done  which  ought  to  be  done.  Levy  v.  Abercorris  Slate  Co.,  37  C.  D.  260  ;  Ee  New 
Durham  Salt  Co.,  7  T.  L.  E..  13  ;  Boss  v.  Army  and  Navy  Co.,  34  C.  D.  43 ;  Tailby 
v.  Official  Receiver,  13  Ap.  Cas.  523.  And  the  deposit,  by  way  of  security,  of 
debentures  containing  a  blank  for  the  payee's  name,  affords  evidence  of  an  agree- 
ment to  give  security.  Ee  Strand  Music  Hall,  3  De  G.  J.  &  S.  147.  Even  if  the 
debentures  are  themselves  void  as  such.  Queensland  Land  and  Coal  Co.,  (1894) 
3  Ch.  181  ;  Hampshire  Land  Co.,  (1896)  2  Ch.  743. 

Books. 

It  has  been  held  that  securities  purporting  to  charge  aU  the  property  of  a  com- 
pany are  not  to  be  construed  as  extending  to  its  books.     Clyne  Tin  Plate  Co.,  47 
L.  T.  439  ;   General  Assets  Fire  Co.  v.   Chesterton  Co.,  32  S.  J.  645  ;  and  Engel  v. 
South  Metropolitan  Co.,  (1892)  1  Ch.  442. 
Registers.  Quare,  how  far  these  cases  are  consistent  with  Capital  Fire  Insurance  Association, 

24  C.  D.  408.  Clearly,  however,  a  company  cannot  charge  the  register  of  members 
and  register  of  mortgages. 

Foreign  Property. 

Local  laws.  Land  situate  abroad,  but  belongiDg  to  a  company  registered  in  England,  can,  in 

most  cases,  be  charged  in  favour  of  debenture  and  debenture -stock  holders,  without 
regard  to  the  formahties  required  by  the  local  law  in  relation  to  transfers  and 
mortgages,  for  tlio  company  being  there  the  equity  jurisdiction  in  possession  is 
available  to  enforce  the  equitable  rights.  Penn  v.  Lord  Baltimore,  W.  &T.  L.  C.  Eq., 
Gth  ed.  1047;  Ex  parte  Bollard,  4  Dcac.  27  ;  Ex  parte  Holthausen,  9  Ch.  722  ;  Cootc 
V.  Jecks,  13  Eq.  697;  Mercantile,  %c.  Co.  v.  Eiver  Plate,  ^-c.  Co.,  (1892)  2  Ch.  303. 
And  see  Part  I.,  p.  635.  But  priority  may  be  obtained  by  adverse  claimants  under 
the  local  law.  Ee  Florence  Land  Co.,  10  C.  Div.  530;  Ee  Queensland  Co.,  (1891)  1  Ch. 
219. 
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Bills  of  Sale. 

According  to  the  decision  in  Standard  Manufacturing  Co.,  (1891)  1  Ch.  G'27,  the  Bills 
of  Sale  Acts,  1878  to  1882,  do  not  apply  to  companies  under  the  Act  of  1862.  The 
ground  of  the  decision  is  that  bills  of  sale  by  such  companies  cannot  be  regarded  as 
secret,  seeing  that  such  companies  are,  by  sect.  43  of  the  Act  of  1862,  bound  to  keep 
a  register  of  mortgages  and  charges.  This  seems  a  singular  conclusion,  seeing  that 
the  register,  under  sect.  43,  is  not  open  to  the  public,  and  that  the  omission  to  re- 
gister does  not  affect  the  validity  of  this  mortgage  or  charge.  Wriglit  v.  Morton,  12 
Ap.  Cas.  371.  However,  the  decision  has  been  largely  acted  on.  See  also  Re  Opera, 
(1891)  3  Ch.  260  ;  Marine  Mansions  Co.,  4  Eq.  601  ;  and  AspJialtic  Wood  Co.,  49  L.  T. 
159  ;  in  which  it  was  held  that  debentures  charging  chattels  are  valid  as  against  a 
liquidator.  And  see  Taunton  v.  Sheriff  of  TFarwickshire,  (1895)  2  Ch.  319  ;  Robson  v. 
Smith,  (1895)  2  Ch.  118  ;  Richards  v.  Maijor  of  Kidderminster,  (1896)  2  Ch.  212.  And 
see  post,  "Debextuee3  seciteed  by  Trust  Deed." 

'*  One  Man  "  Companies. 

As  to  debentures  given  by  these  companies,  see  Salomon  v.  Salomon,  (1897)  A.  C. 
22  ;  Seligman  v.  Prince  S;  Co.,  (1895)  2  Ch.  617,  and  Part  I.,  pp.  460—462. 

Order  and  Disposition. 

Sect.  10  of  the  Judicature  Act  has  not  rendered  the  bankruptcy  rules  as  to  order  and 
disposition  applicable.  Crumlin  Viaduct  Works  Co.,  11  C.  D.  755  ;  Gorringey.  Irwell 
Indiaruhher  Works,  34  C.  D.  128. 

Eegistration. 

Debentures  and  debenture  stock  are  not  invalidated  by  non-registration  in  the 
register  of  mortgages  of  a  company  required  to  be  kept  by  sect.  33  of  the  Act  of 
1862  {General  South  American  Co.,  2  C.  D.  337),  and  even  where  the  mortgagee  is 
director  or  other  officer  of  the  company,  it  is  now  settled  that  non-registration  does 
not  affect  the  validity  of  the  mortgage  or  charge.  Wright  v.  Horton,  12  Ap.  Cas. 
371. 

Fraudulent  Preference. 

The  issue  of  debentures  or  debenture  stock  may  be  invalidated  as  a  fraudulent  or 
tmdue  preference,  under  sect.  164  of  1862,  and  sect.  48  of  the  Bankruptcy  Act,  1883 
[Gaslight  Co.  v.  Terrell,  10  Eq.  168),  provided  the  issue  is  within  three  months 
before  the  commencement  of  the  winding-up.  Re  Liverpool  Co.,  30  W.  R.  378.  But 
real  bond  fide  pressiu-e  excludes  fraud.     Ex  parte  Hall,  19  C.  Div.  580. 

And  debentures  issued  bond  fide  to  prevent  a  winding-up  are  not  avoided.  Inns 
of  Court  Hotel,  6  Eq.  90. 

Debenture  and  debenture -stock  holders  are  not  as  such  entitled  to  impeach  in  a 
winding-up  an  undue  or  fraudulent  preference,  inasmuch  as  sect.  164  is  intended  for 
the  protection  of  the  unsecured  creditors.    Wilmot  v.  London  Celluloid  Co.,  34  C.  D.  147. 


Discount. 

Debentures  may  be  issued  at  a  discount  where  the  directors  have  the  general 
powers  of  the  company,  and  the  company  itself  has  power  to  issue  such  securities. 
Anglo- Banubian  Co.,  20  Equity,  339;  Regent's  Canal  Iron  Works  Co.,  3  C.  D.  43; 
Campbell's  Case,  4  C.  D.  470  ;    Webb  v.  Shropshire  Railways  Co.,  (1893)  3  Ch.  307. 
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Deposit, 

As  a  general  rule  there  is  no  objection  to  directors  who  have  power  to  issue 
debentures  raising  money  thereon,  and  depositing  the  same  as  security  for  the 
loan,  with  power  for  the  depositee  to  sell.  Regenfs  Canal  Iron  Works  Co.,  3  C.  D. 
43  ;  Be  S(ra?ul  Music  Hall,  3  De  G.  &  S.  147  ;  13  L.  T.  177  ;  Hampshire  Land  Co., 
(1896)  2  Ch.  743. 

Provisional  Scrip  Certificates. 

Where  debentures  or  debenture  stock  are  offered  for  subscription  by  prospectus 
or  otherwise,  it  is  very  common  to  issue  certificates  to  the  subscribers,  exchangeable 
for  debentures  or  definitive  certificates  when  the  payments  to  be  made  by  such  sub- 
scribers are  complete,  and  a  provision  for  forfeiture  on  default.  If  a  winding-up 
takes  place  before  the  payments  are  complete,  the  subscribers  are  not  bound  to 
complete  their  payments.     Ellerhfs  Claims,  20  W.  R.  855. 

Pari  Passu  Clause. 

Debentures  very  commonly  contain  a  clause  providing  that  all  the  debentures  of 
the  series  are  to  rank  pari  passu,  without  any  preference,  one  over  another.  The 
object  of  this  clause  is  to  place  all  the  debenture  holders  on  a  level,  although  they 
may  have  been  issued  at  different  times.  In  the  absence  of  such  a  declaration,  it 
might  be  held  that  the  general  maxim  qiii  prior  est  in  tempore  potior  est  injure  applies, 
and  the  debentures  would  then  rank  in  the  order  in  which  they  were  issued  or 
agreed  to  be  taken.  See  Neiv  Clydach,  6  Equity,  514  ;  Florence  Land  Co.,  10  C.  D. 
530  ;  Lister  v.  Henrij  Lister  ^  Son,  W.  N.  (1893)  33. 

Priorities. 

Where  mortgage  debentures  of  a  specific  series  are  to  rank  pari  passti,  the  com- 
pany cannot  issue  debentures  of  some  further  series  to  rank  pari  passu  with  the 
original  series,  unless  the  terms  of  the  last-mentioned  series  reserved  such  a  power 
to  the  company,  either  expressly  or  impliedly.  Gartside  v.  Silkstone  and  Boddsworth 
Co.,  21  C.  D.  762  ;  James  v.  Boydthorpe  Co.,  W.  N.  (1890)  28.  And  see  Lister  v. 
Henry  Lister  ^  Son,  supra;  Fowler  v.  Broad,  (1893)  1  Ch.  777.  See  further.  Part  I., 
p.  670. 

As  to  priorities  where  two  floating  charges  created,  see  Smith  v.  English,  ^-c. 
Investment  Trust,  W.  N.  (1896)  86. 

Set-off. 

Primd  facie,  debentures  and  debenture  stock  being  choses  in  action,  are  only 
transferable  siibject  to  equities  between  the  company  and  the  original  subscribers 
{Mangles  v.  Dixon,  3  H.  L.  C.  702  ;  Re  Hotel  Investment  Co.,  3  Ch.  355) ;  but  usually 
by  the  contract  the  company  waives  this  right.  See  Part  I.  of  this  work, 
pages  620 — 629.  And  the  validity  of  such  a  waiver  is  beyond  question.  Agra  and 
Masterman^s  Hank,  2  Ch.  397.  But  even  where  there  is  such  a  waiver  if  when  a  wind- 
ing-up takes  place  the  company  has  a  cross-claim  against  a  debenture  or  debenture- 
stock  holder  at  the  commencement  of  the  winding-up ;  such  cross-claim  may  be 
Bet  off  pro  tan  to  against  the  debenture,  and  in  the  result  the  debenture  may,  if  the 
cross-claim  is  equal  or  more  than  the  amount  thereof,  be  satisfied.  Fx  parte 
Barnctl,  9  Ch.  293. 

As  to  set-off  in  respect  of  calls,  see  Taunton,  Bclmard,  Lane  ^-  Co.,  (1893)  2  Ch.  175. 

Ah  to  the  effect  of  debciituros  on  other  jiersons'  right  of  set-off,  see  Biggcrstaffx. 
MoicatCs  Wharf,  (1896)  2  Ch.  93. 
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Debentures  without  Trust  Deed. 

Such  deteniures  are  very  common.  They  generally  contain  a  charge  on  the 
undertaking  by  way  of  floating  secui'ity  with  a  pari  passu  clause.  An  action  to 
enforce  such  debentures  should  bo  brought  by  one  of  the  debenture  holders  on 
behalf  of  himself  and  the  others  of  the  series,  and  the  company  should  be  made  a 
defendant,  as  also  any  subsequent  incumbrancers.  The  same  form  of  action  should 
be  adopted  where  debenture  stock  has  been  issued  without  any  trust  deed  to 
support  it. 

Debentures  Secured  by  Trust  Deed. 

Such  debentures  are  very  common.  The  trust  deed  generally  includes  only  part 
of  the  property  of  the  company,  but  sometimes  it  includes  the  whole  midertaking. 
See  further,  Part  I.,  p.  633. 

Action  on  Behalf. 

Foreclosure  may  be  ordered  in  an  action  commenced  by  originating  summons. 
Ohh-cy  V.  Union  Works,  W.  N.  (1895)  77.     Part  I.,  pp.  909,  910. 

Foreclosure  is  generally  available  in  the  case  of  mortgage  debentures  not  secured 
by  trust  deed.  Sadler  y.  Worlcy,  (1894)  2  Ch.  170.  But  in  the  case  of  debentures 
and  debenture  stock  secured  by  trust  deed  the  remedy  of  foreclosure  is  not  generally 
available.  Schweitzer  v.  Mayhew,  31  Beav.  37;  Seton,  1583;  Locking  v.  Parker, 
8  Ch.  30  ;  lie  Alison,  11  C.  Div.  28'1.  And  foreclosure  may  be  impracticable  where 
some  of  the  class  on  whose  behalf  plaintiflp  sues  are  out  of  the  jurisdiction.  Elias  v. 
Continental,  ^-c.  Co.,  (1897)  1  Ch.  511  ;   13  T.  L.  E,.  224. 

A  declaration  of  right  to  f  oreclosiu-e  can  only  be  made  in  Court.  Halifax  Banking 
Co.  V.  Radcliffe  [Ld.),  W.  N.  (1895)  63. 

Until  judgment  the  plaintiff  in  a  debenture  holder's  action,  suing  on  behalf,  &c., 
is  domi)iHs  litis,  and  can,  if  he  thinks  fit,  compromise  or  abandon  the  action.  Feni- 
berton  v.  Topham,  1  Beav.  316.  But  he  loses  this  control  after  judgment,  and  if  he 
declines  to  proceed  the  conduct  of  the  action  may  be  given  to  another  debenture 
holder. 

Where  a  debenture  holder  sues  on  behalf  of  himself  and  others,  it  may  be  that 
some  of  the  others  whom  he  purports  to  represent  dissent  from  the  proceedings. 
In  such  cases  the  dissenting  debenture  holders  can  apply  to  have  one  of  their 
number  added  as  a  defendant.  Watson  v.  Cave,  17  C.  Div.  19  ;  R.  S.  C, 
Order  III.  r.  4.  See  Form  461.  Care  must  be  taken  that  the  plaintiff  has  a  good 
title  to  sue,  for  if  the  company  has  a  good  defence  as  against  the  plaintiff,  whether 
by  way  of  set  off  or  otherwise,  the  action  may  fail.  Burt  v.  British  Nation  Associa- 
tion, 4  De  G.  &  J.  158  ;  Suggons  v.  Tweed,  10  C.  Div.  359. 

R.  lb  of  R.  S.  C.  1883,  0.  LI.  (Nov,  1893)  provides  that—"  In  debenture  holders' 
actions,  where  the  debenture  holders  are  entitled  to  a  charge  by  vii'tue  of  the 
debentures,  or  of  a  trust  deed,  or  otherwise,  and  the  plaintiff  is  suing  on  behalf 
of  himself  and  other  debenture  holders,  and  where  the  judge  in  person  is  of  ojpinion 
that  there  must  eventually  be  a  sale,  he  may  in  his  discretion  direct  a  sale  before 
judgment,  and  also  after  judgment,  before  all  the  persons  interested  are  ascertained, 
whether  served  or  not."  Tliis  rule  to  some  extent  obviates  the  difficulty  in  Griffith 
T.  Found,  45  C.  D.  553,  where  Stii-ling,  J.,  held  that  on  a  foreclosure  summons  all 
persons  interested  in  the  eqtiity  of  redemption  must  be  served.  And  the  decision  in 
Francis  v.  Harrison,  43  C.  D.  183,  that  trustees  do  not  represent  cestuis  que  trustcnt  for 
this  purpose,  is  met  by  R.  S.  C.  1883,  0.  XVI.,  r.  8,  which,  as  amended  by  r.  4  of 
Nov.  1893,  provides  that  trustees  are  to  represent  beneficiaries  where  the  former 
are  "  sued  in  proceedings  to  enforce  a  security  by  foreclosure  or  otherwise." 
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Where  a  debenture  holder  has  been  authorized  to  defend  on  behalf  of  a  class 
he  is  not  entitled  to  consent  to  judgment,  but  he  may  submit  to  judgment.  Ree$  v. 
mchmond,  62  L.  T.  427. 

As  to  the  costs  of  a  representative  plaintiff  who  obtains  a  benefit,  though  not  for 
himself,  see  Carrich  v.  Wigan  Tramivays  Co.,  W.  N.  (1893)  98. 

Stamps  in  Debenture  Actions. 

All  affidavits  in  actions  by  debenture  holders  which  have  been  or  shall  be  trans- 
ferred to  Mr.  Justice  Vaughan  Williams  are  to  be  filed  in  this  office  (Room  66, 
Bankruptcy  Buildings).  Judicature  fee  stamps  are  used  for  these  affidavits. 
(Practice  Directions,  October,  1892.) 

Sale. 

Trust  deeds  generally  give  power  to  sell,  and  debentures  sometimes  provide  for 
the  appointment  of  a  receiver,  and  give  him  power  to  sell,  and  such  powers  can  be 
exercised  notwithstanding  a  winding-up.  Where  there  is  an  action  sect.  25  of  the 
Conveyancing  Act,  1881,  is  applicable,  and  the  Court  can  order  a  sale  accordingly. 
See  note  to  Form  470. 

The  liquidator  has  no  equity  to  restrain  a  sale ;  his  remedy  is  to  redeem.  Ee 
Langdendale  Co.,  8  C.  Div.  150. 

Not  bound  to  come  in  in  Winding-up. 

A  debenture  holder  is  in  no  way  bound  to  come  in  and  enforce  his  rights  in  a 
winding-up.  Gaudet  Freres,  12  C.  D.  882  ;  Dry  Docks  Corporation,  39  C.  Div. 
315  ;  JosJiua  Stiibbs,  Limtd.,  (1891)  1  Ch.  475  ;  Lloyd  v.  David  Lloyd  &;  Co.,  6  C.  D. 
339. 

Eights  wheue  Company  Solvent. 

If  the  company  is  solvent,  the  debenture  holders  can  prove  for  principal  and 
interest,  and  are  not  bound  to  A'alue  their  security  before  proving.  JTellock^s  case, 
3  Ch.  769.  And  they  can  hold  their  securities  until  redemption  in  full  by  pajonent 
of  principal  and  interest  and  costs,  or  they  can  reahse  the  same  by  virtue  of  any 
power  of  sale,  and  can  then  go  in  and  prove,  or  they  can  apply  to  the  Court  to 
realise  the  security,  or  with  the  leave  of  the  Court  (sect.  87  of  1862)  bring  an  action 
to  enforce  their  securities. 

Eights  vhere  Company  Insolvent. 

If,  however,  the  company  is  insolvent  {and  prwid  facie  a  company  in  winding-up 
is  to  be  considered  insolvent  :  Milan  Tramways,  25  C.  Div.  587),  sect.  10  of  the 
Judicature  Act,  1875,  supra,  p.  359,  applies,  and  the  holders  of  the  secured  deben- 
tures or  debenture  stock  have  four  alternatives,  open  to  all  secured  creditors  of  an 
insolvent  company  ;  that  is  to  say,  they  may  rely  on  their  securities  and  not  prove, 
or  may  give  up  their  securities  and  prove  for  the  whole  debt,  or  they  may  value 
their  securities  and  prove  for  the  balance,  or  they  may  reaUse  their  securities  and 
then  prove  for  the  balance,  if  any. 

Inasmuch,  however,  as  debentures  and  debenture  stock  usually  cover  all  the 
property  and  uncalled  capital  of  the  company,  there  are  many  cases  in  which 
nothing  can  bo  gained  by  proving. 

But  wlicrc  the  debentures  or  debenture  stock  only  cover  part  of  the  assets,  in 
such  case  it  may  bo  desirable  to  prove.  N(^vorthelcHS,  if  i^ossiblc,  it  is  expedient, 
before  proving,  to  realise  the  securities,  for  then  proof  can  be  made  for  the  actual 
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deficiency,  ■w^licrcas  if  proof  is  macle  before  realisation,  the  securities  have  to  be 
valued,  and  this  in  many  cases  amounts  to  a  leap  in  the  dark. 

Even  in  the  case  of  an  insolvent  company  debenture  and  debenture -stock  holders 
are  entitled  as  against  their  security  to  take  principal,  interest,  and  costs  {Cotterell 
v.  Stratton,  8  Ch.  302) ;  and  even  if  the  liquidator  realises  this  security  ho  can 
only  claim  the  costs  of  realisation.  Me  Marine  Mansions  Co.,  4  Eq.  611  ;  Regent's 
Canal  Iron  WorJcs,  3  C.  Div.  411.  And  trustees  for  debenture  holders  rank,  as 
regards  indemnity,  before  the  liquidator.     Exhall  Co.,  35  Beav.  449. 

As  to  proving  for  full  amount  of  debenture  when  it  is  given  to  secure  less  than 
its  face  value,  see  Rcgcnfs  Canal  Iron  Works  Co.,  3  C.  D.  43 ;  Robinson  v.  Mont- 
gomeryshire Brewery  Co.,  (1896)  2  Ch.  841. 

Liberty  to  proceed  by  Action. 

Wlien  the  winding-up  is  compulsory,  or  under  supervision,  and  it  is  desired  to 
bring  an  action  to  enforce  the  secui'ities  of  debentures  and  debenture- stock  holders, 
the  leave  of  the  Court  is  necessary,  and  if  the  action  has  been  brought  before  the 
winding-up  leave  to  proceed  is  necessary,  but  in  either  case  the  Court  will  give 
leave  very  much  as  of  course.  Iloyd  v.  David  Lloyd  ^  Co.,  6  0.  Div.  339  ;  and  see 
Chap.  XXXIV. 

Acceleration  of  Remedy  by  WiNDiNa-up. 

Where  there  is  a  winding-up,  debenture  holders  are  entitled  to  have  their 
securities  realised  and  enforced,  notwithstanding  that  the  principal  moneys  and 
interest  have  not  yet  become  payable  in  accordance  with  the  contract.  Panama  Co., 
5  Ch.  518  ;  Hodgson  v.  Tea  Co.,  14  C.  Div.  859  ;  Wallace  v.  Universal,  S;e.  Co.,  (1894) 
2  Ch.  547.     On  reconstruction.  Hooper  v.  Western  Counties  Co.,  41  "W.  R.  84. 

The  Court  may  appoint  a  receiver  and  manager.  Victoria  Steamboats,  (1897)  1  Ch. 
158. 

Enforcing  in  Winding-up. 

When  all  the  debenture  or  debenture-stock  holders  are  willing  to  concur,  they 
can,  if  the  winding-up  is  compulsory  or  under  supervision,  apply  by  summons  in 
the  winding-up  asking  the  Court  to  realise  their  security  instead  of  proceeding  by 
action.  This  was  the  course  adopted  in  General  South  American  Co.,  2  C.  D.  337, 
and  Coh)iial  Trusts  Co.,  15  C.  D.  465.  See  the  orders  set  out  in  the  6th  ed.  of  this 
volume.  Forms  461,  462.  And  without  any  such  application  they  can  agree  with 
the  liquidator  that  he  shall  realise  and  pay  them  out  of  the  proceeds.  But  very 
commonly  all  will  not  concur,  or  there  may  be  subsequent  incumbrancers  or  other 
difiiculties,  and  in  such  cases  an  action  may  be  necessary. 

Receiver. 

The  right  to  have  a  receiver  appointed  is  well  settled.    Perry  v.  Oriental  Hotels  Co.,   HJo-ht  to 
5  Ch.  420  ;  McMahon  v.  North  Kent  Iron  Works  Co.,  (1891)  2  Ch.  148.  appointment. 

Debenture  holders  who  have  a  charge  are  entitled  to  special  protection.  Wilmot 
V.  London  Celluloid  Co.,  52  L.  T.  642.  In  that  case  Bacon,  V.-C,  refused  to  appoint 
a  receiver  at  the  instance  of  debenture  holders,  on  the  ground  that  the  liquidator 
would  sufficiently  protect  the  debentiire  holders.  On  appeal,  however,  the  liqui- 
dator was  appointed  receiver.  And  where  a  receiver  had  been  appointed  at  the 
instance  of  debenture  holders,  and  after  the  appointment  of  the  official  receiver 
as  liquidator,  the  judge  had  simply  discharged  the  receiver,  the  Court  of  Appeal  Notwith- 
reversed  the  order,  holding  that  the  debenture  holders  were  entitled  to  have  a  standing 
receiver.    Strong  v.  Carlisle  Press,  (1893)  1  Ch.  268.     (As  to  which,  however,  see  obser-  winding-up. 
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rations  of  Vaughan  Williams,  J.,  in  British  Linen  Co.  v.  South  American,  SfC.  Co., 
(1894)  1  Ch.  108). 

Moreover,  where  tbe  debentui-es  are  charged  on  a  going  concern,  which  it  is 
desii-able  to  keep  going  for  the  purposes  of  sale,  the  debenture  holders  have  a  right 
to  have  a  receiver  and  manager  appointed,  for  a  receiver  cannot  caiTy  on  the 
business  unless  he  is  also  the  manager.  Manchester  and  Milford  Co.,  14  C.  D.  645  ; 
Peek  V.  TrinsmaranCo.,  2  C.  D.  115. 

In  Makins  v.  Fercy  Ibhotson  and  Sons,  (1891)  1  Ch.  133,  Kay,  J.,  expressed  some 
doubt  as  to  the  propriety  of  appointing  a  receiver  and  manager  in  a  debenture 
holder's  action ;  and.  Feek  v.  Trinsmaran  Co.,  ubi  supra,  was  treated  as  almost  the 
only  authority  then  existing  in  support  of  such  an  appointment.  This,  however, 
was  not  the  fact,  for  during  the  last  twenty  years  there  have  been  great  numbers 
of  cases  in  which  such  appointments  have  been  made  by  the  High  Court.  It  would 
not  be  difficult  to  produce  hundreds  of  such  cases  both  before  and  after  the  date 
of  the  decision  of  Kay,  J.  It  would  be  most  disastrous  if  doubt  were  now 
thrown  on  the  jurisdiction  to  make  such  orders,  for  enormous  sums  have  been 
obtained  on  the  assumption  that  the  Court  would,  if  necessary,  appoint  a  receiver 
and  manager.  In  Gardners.  London,  Chatham  and  Dover  Railway ,  2  Ch.  201,  nothing 
really  was  said  calculated  to  throw  any  doubt  on  the  power  of  the  Court  to  appoint 
a  manager  of  an  ordinary  business  which  the  Court  would  have  jurisdiction  to  sell. 
Lord  Cairns'  objection  to  the  appointment  of  a  manager  in  that  case  was,  that  it 
was  a  statutory  undertaking,  and  that  there  was  no  power  to  sell  the  undertaking  or 
to  delegate  the  management.  "When  the  Court  appoints  a  manager  of  a  business 
or  undertaking,  it  in  effect  assumes  the  management  into  its  own  hands ;  for  the 
manager  is  the  servant  or  officer  of  the  Court,  and  upon  any  question  arising  as 
to  the  character  or  details  of  the  management,  it  is  the  Court  that  must  direct  and 
decide.  The  circumstance  that  in  this  xjarticular  case  the  persons  appointed  were 
previously  the  managers  employed  by  the  company  is  immaterial.  When  appointed 
by  the  Court  they  are  responsible  to  the  Court,  and  no  orders  of  the  company  or  of 
the  directors  can  interfere  with  this  responsibility.  Now,  I  apprehend  that  nothing 
is  better  settled  than  that  this  Court  does  not  assume  the  management  of  a  business 
or  undertaking,  except  with  a  vieiv  to  the  ivindiny-up  and  sale  of  the  business  or  under- 
taking. The  management  is  an  interim  management ;  its  necessity  and  its  justffication 
spring  out  of  the  jurisdiction  to  liquidate  and  to  sell ;  the  business  or  undertaking 
is  managed  and  continued  in  order  that  it  may  be  sold  as  a  going  concern,  and  with 
the  sale  the  management  ends."  Obviously,  this  reason  does  not  apply  where  the 
Court  has  jurisdiction  to  sell  the  undertaking. 

In  consequence  of  the  doubts  of  Kay,  J.,  above-mentioned.  North,  J.,  had  some 
hesitation  in  api)ointing  a  manager  in  Ldtcards  v.  Standard,  ^-c.  Syndicate,  (1893) 
1  Ch.  574  ;  but  he  did  make  the  appointment.  The  jurisdiction  was  recognised  in 
1887  by  Fry,  L.J.,  who  said,  "  In  the  case  of  a  single  mortgagee  he  has  the  right 
to  enter  in  consequence  of  his  legal  title  ;  in  the  case  of  more  than  one,  where  there 
arc  no  priorities,  but  all  have  a  right  to  enter  at  the  same  time,  there  is  a  difficulty, 
which  is  increased  where  the  property  mortgaged  is  a  business.  To  meet  this 
difficulty,  the  Court  of  Chancery  has  increasingly  of  late  years,  at  the  instance  of 
mortgagees  of  this  description,  appointed  not  merely  receivers  but  managers. 
That  was  done  in  this  case."     Feid  v.  Explosives  Co.,  19  Q.  B.  D.  264,  269. 

In  the  case  even  of  a  tramways  company.  North,  J.,  appointed  a  receiver  and 
manager,  distinguishing  Gardner  v.  L.  C.  %  D.  Fail.  Co.,  supra,  on  the  ground  that 
the  Court  had  no  power  to  wind  up  the  company  in  that  case.  Bartlett  v.  West 
Metropolitan  Tramxcays  Co.,  (1893)  3  Ch.  437.  This  case  was,  however,  disapproved 
by  the  Court  of  Appeal  in  Marshall  v.  South  Staffordshire  Trams,  (1895)  2  Ch.  36,  on 
the  ground  that  Gardner  v.  L.  C.  S;  B.  Fail.  Co.  applied.     A  receiver  and  manager 
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was  appointed  in  Securities,  ^-c.  Corporation  v.  Brvjhton  Alhamhra,  W.  N.  (1893)  15, 
and  in  Marriage,  Keavc  %  Co.,  (1896)  M.  380,  17th  Feb.,  1896.  Receivers  and 
managers  were  also  appointed  in  Taterson  v.  Gaslight  Co.,  (1896)  2  Ch.  476,  and  in 
Strapp  V.  Bull,  (1892)  S.  1720 :  see  (189o)  2  Ch.  1.  Victoria  Steamboats,  (1897)  1  Ch. 
158. 

The  debenture  holders,  in  fact,  stand  in  the  same  position  as  other  mortgagees, 
and  mortgagees,  "when  the  business  is  expressly  or  impliedly  included  in  the  mort- 
gage, may  obtain  the  appointment  of  a  receiver  and  manager.  Whitleij  v.  Challis, 
(1892)  1  Ch.  64;  Coioitg  of  Gloucester  Bank  v.  Rudry  JHcrthyr,  ^-c.  Co.,  (1895)  1  Ch.  629, 

Where  the  Court  is  asked  to  appoint  a  receiver,  and  at  the  time  of  the  application  Where  there 
there  is  an  officer  of  the  Court  in  possession  as  liquidator,  the  usual  practice  has  iswinding-up. 
been  to  appoint  the  liquidator  to  be  receiver.  Perry  r.  Oriental  Hotels  Co.,  5  Ch. 
420.  And,  further,  when  a  receiver  has  been  appointed  in  an  action,  and  after- 
wards a  liqmdator  has  been  appointed  by  the  Court,  it  has  been  usual  to  discharge 
the  receiver  and  appoint  the  liquidator  to  be  receiver  in  his  place.  And  see  Part  I., 
p.  890  ;  and  see  sect.  4  (6)  of  1890,  supra. 

But  Perry  v.  Oriental  Hotels  Co.,  6  Ch.  420,  did  not  establish  any  universal  rule.   When  liqui- 
The  question  whether  the  same  person  shall  be  both  liquidator  and  receiver  is  a  dator  ap- 
matter  for  the  discretion  of  the  judge,  and  the  Court  of  Appeal  will  not,  except  in  pomted. 
special  circumstances,  interfere  with  that  discretion. 

"  As  a  general  rule,  when  a  company  is  being  wound  up  and  application  is  made 
by  the  plaintiffs  in  a  debenture  holder's  action  for  the  appointment  of  a  receiver,  the 
Court  will  appoint  the  liquidator  receiver  unless  there  be  some  special  circum- 
stances rendering  it  undesirable  that  he  should  be  appointed,  e.g.,  if  he  has  assumed 
a  position  of  hostility  to  the  debenture  holders  ;  and  if  the  judge  of  first  instance 
has  come  to  the  conclusion  that  there  are  such  circumstances,  the  Court  of  Appeal 
will  not  overrule  the  exercise  of  his  discretion."  Per  Cotton  and  Fry,  L.JJ.,  Giles 
V.  Xuthall,  In  re  House  Improvement  Supply  Association,  W.  N.  (1885)  51. 

Where  there  is  much  unpaid  capital  to  collect,  the  Court  may  be  disposed  to  Uncalled 
appoint  the  liquidator  receiver   {Bartlett  v.    N.   A.  Hotel,    53  L.  T.   611);    but  capital, 
when  the  unpaid  capital  is  of  small  amount,  the  Court  will  not  force  the  liquidator 
on  the  debenture  holders  {Barney  v.  Joshua  Stubbs  ^-  Co.,  (1891)  1  Ch.  482) ;  and  the 
Court  is  not  disposed  to  appoint  as  receiver  a  liquidator  who  desires  to  impeach  the 
validity  of  the  debentures. 

In  one  case  the  official  receiver  and  liquidator  was  appointed  receiver  and  manager,   Appeal, 
except  in  respect  of  certain  assets  of  which  the  receiver  and  manager  in  the  action 
was  appointed  receiver.     British  Linen  Co.  v.  South  American,  ^-c.  Co.,  (1894)  1  Ch.  108. 

But  where  the  judge  disregards  the  plain  rights  of  the  debentui-e  holders  the 
Court  of  Appeal  will  overrule  his  decision.  Thus,  where  a  receiver  had  been 
appointed  in  a  debenture  holder's  action,  and  afterwards  a  winding-up  order 
was  made,  and  the  official  receiver  having  become  liquidator,  the  judge  had 
discharged  the  receiver,  thus  in  effect  placing  the  liquidator  in  possession,  the 
Court  of  Appeal  reversed  the  order  on  the  ground  that  it  disregarded  the 
debenture  holders'  rights,  more  especially  as  the  amoimt  owing  on  the  debentures 
exceeded  the  value  of  the  assets  charged  thereby,  and  as  the  liquidator  admitted 
that  he  wanted  the  assets  in  order  to  see  whether  he  might  not  question  the  validity 
of  the  debentures.  Strong  v.  Carlyle  Press,  (1893)  1  Ch.  268.  (As  to  which,  however, 
see  the  observations  in  British  Linen  Co.  v.  South  American,  i^c.  Co.,  (1894)  1  Ch.  108.) 

When  the  winding-up  is  voluntary,  the  liquidator,  not  being  an  officer  of  the  Voluntary 
Court,  has  no  locics  standi  to  displace  the  receiver  appointed  in  a  debentui-e  holders'  liquidation, 
action.     Boyle  v.  Bettivs  Llantwit  Co.,  2  C.  D.  726. 

And  the  liqmdator  has  no  title  to  displace  a  receiver  appointed  by  the  debenture  Receiver  ap- 
holders,  or  their  trustees.    In  such  case,  unless  the  security  is  impeached,  the  Court  pointed  under 
wiU  not  attempt  to  interfere  with  that  security,  or  to  force  the  liquidator  on  parties  *"®  security. 
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who  prefer  to  employ  a  stranger ;  and  further,  even  if  the  assets  are  in  the  hands 
of  a  liquidator  appointed  by  the  Court,  the  Court  will,  on  proper  application,  order 
him  to  give  up  possession  to  the  receiver.  Henry  Found,  Son  ^-  Hidehins,  42  C.  Div. 
402. 

Where  the  undertaking  charged  in  favour  of  the  debentures  is  in  the  nature  of  a 
public  undertaking,  e.g.,  waterworks,  gasworks,  piers,  or  harbours,  and  there  is  no 
power  to  sell  such  undertaking,  the  principles  of  the  decision  in  Gardner  v.  L.  C.  S; 
D.  Rail.  Co.  (2  Ch.  201),  apply,  and  the  Court  has  no  jurisdiction  to  appoint  a 
receiver  and  manager,  though  it  may  appoint  a  receiver.  Blaker  v.  Herts  and 
Essex  Waterworks  Co.,  41  C.  D.  399;  Marshall  v.  South  Staffordshire  Tram- 
ways Co.,  (1895)  2  Ch.  36.  But  if  the  company  is  in  liquidation,  the  Court  can 
authorize  the  liquidator  to  carry  on  the  business,  or  a  special  manager  can  be 
appointed. 

The  Court  occasionally  appoints  a  receiver,  or  receiver  and  manager,  at  the 
instance  of  a  debenture  holder,  although  neither  principal  nor  interest  is  in  arrear, 
e.ff.,  where  the  security  is  in  danger.  Wildet/  v.  Mid-Hants  Rail.  Co.,  16  W.  R. 
409 ;  18  L.  T.  73  ;  Hubhick  v.  Helms,  56  L.  T.  232 ;  Thorn  v.  Nine  Reefs,  67  L.  T. 
93;  M'Mahon  v.  North  Kent  Co.,  (1892)  2  Ch.  148;  Earl  of  Lath om  v.  Greenwich 
Ferry  Co.,  36  S.  J.  189;  Edivards  v.  Standard  Rolling  Stock,  (1893)  1  Ch.  574; 
Victoria  Steamboats,  (1897)  1  Ch.  158. 

A  receiver  appointed  unconditionally  is  at  once  deemed  to  be  in  possession 
as  against  execution  creditors.  Morrison  v.  Skerne  Ironworks  Co.,  60  L.  T.  588. 
Not  so  where  he  is  appointed  upon  giving  security.  Edwards  v.  Edwards,  2 
Ch.  291. 

A  receiver  appointed  by  the  Court  is  an  officer  of  the  Court,  and  any  interference 
with  his  possession,  even  by  a  person  claiming  under  title  paramount,  is  a  contempt 
of  Court.  Ames  v.  Birkenhead  Eocks,  20  Beav.  332  ;  Russell  v.  East  Anglian  Rail. 
Co.,  3  Mac.  &  G.  117;  Helmore  v.  Smith  (2),  35  C.  D.  449;  E.v  parte  Cochrane,  20 
Eq.  282  ;  Searlc  v.  Choat,  25  C.  D.  723  ;  Oswald  on  Contempt,  66.  Those  who  claim 
a  right  to  interfere  should  apply  to  the  Court  for  liberty.  Richards  v.  Mayor  of 
Kidderminster,  (1896)  2  Ch.  212  ;  Marriage,  Ncare  cj-  Co.,  (1896)  2  Ch.  663  ;  Kerr  on 
Receivers,  129 ;  Seton,  656. 

When  the  receiver  and  manager  is  appointed  by  the  Court  he  "accepts  the 
appointment  on  the  terms  that  he  will  be  personally  responsible  to  the  creditors  of 
the  business,  whilst  he  will  be  indemnified  OTit  of  the  estate."  Per  Rigby,  L.J., 
E.  Owen  ^-  Co.  v.  Cronk,  supra ;  Burt  v.  Bull,  (1895)  1  Q.  B.  276  ;  compare  this  with 
Gaskell  v.  Gosling,  (1896)  1  Q.  B.  669,  where  receiver  appointed  by  trustees  of 
debenture  trust  deed. 

See,  further,  as  to  receiver's  personal  liability  and  right  to  indemnity,  Strapp 
V.  Bull,  (1895)  2  Ch.  1  ;  Hay  v.  Swedish,  ^-c.  Co.,  36  S.  J.  712. 

As  to  servants  being  discharged  by  the  Court  appointing  a  receiver  and  manager, 
see  Reidy.  Explosives  Co.,  19  Q.  B.  D.  2G4. 

As  to  a  distress  for  rates  where  a  receiver  has  been  appointed,  see  Richards  v. 
Mayor  of  Kidderminster,  (1896)  2  Ch.  212  ;  Marriage,  Neave  ^-  Co.,  (1896)  2  Ch.  663; 
Paterson  v.  Gas  Light  Co.,  (1896)  2  Ch.  476. 

As  a  general  rule  tho  receiver  or  receiver  and  manager  should  not  apply  to  the 
Court  for  directions  but  should  get  tho  plaintiff  or  a  defendant  to  apply.  Parker  v. 
Dunn,  8  Boav.  497  ;  Seton,  676.  Borrowing  by  receiver  upon  prior  lien  securities 
is  frequently  authorized  by  the  Court,  see  Form  469a,  infra.  It  is  well  settled 
that  the  Court  has  jui-i.sdiction  to  authorize  this.  Greenwood  v.  Algcsiras  Co.,  (1894) 
2  Ch.  205.  Where  a  receiver  and  manager  is  appointed,  it  is  the  usual  practice 
now  to  limit  his  appointment  as  nianagcr.  Cliitty,  J.,  first  established  this  practice 
many  years  ago,  and  the  other  judges,  including  Vaughan  Williams,  J.,  follow 
that  practice. 
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As  to  priority  of  receiver's  remuneration  expenses  over  costs,  see  Batten  v.  Wedg-   Priorities. 
wood  Co.,  28  C.  D.  317  ;  Brahourne  v.  Anrjlo-Austrian  Co.,  (1895)  2  Ch.  891. 

As  to  priority  of  expenses  over  securities  given  by  the  receiver  and  manager,  see 
Strapp  V.  Bull,  (1895)  2  Ch.  1. 

Liquidator's  Investigation  Duties. 
The  liquidator  should  carefully  investigate  the  position  of  the  security,  inasmuch 
as  any  defect  in  it  would  enure  for  the  benefit  of  the  unsecured  creditors  of  the 
company.     Accordingly  he  should  look  into  the  following  matters  :  — 

1.  "Was  the  issue  of  the  debentures  or  debenture  stock  within  the  power  of  the 

company  ? 

2.  Was  the  issue  within  the  j)ower  of  the  directors,  and  was  that  power  regularly 

exercised  ? 

3.  Were  the  debentures  issued  at  a  discount,  and  was  there  power  thus  to  issue 

them  ? 

4.  Were  the  debentures  or  debenture  stock  or  any  of  them  issued  within  three 

calendar  months  before  the  commencement  of  the  winding-up,  and  if  so  did 
their  issue  constitute  a  fraudulent  or  undue  preference  ? 

5.  What  is  the  value  of  the  property  charged?     Is  there  any  margin  for  the 

unsecured  creditors  ;  if  there  be,  is  it  an  assured  margin  or  only  a  speculative 
margin  ? 

6.  In  the  interest  of  the  unsecured  creditors,  is  it  advisable  to  pay  off  the  deben- 

tures or  to  pay  the  interest  on  the  debentures  or  debenture  stock,  and  to 
obtain  time  to  realize,  or  to  procure  from  other  sources  an  advance  sufficient 
to  pay  them  off,  or  is  it  wiser  to  leave  the  seciu'ity  holders  to  realize  their 
security  as  best  they  can  ? 

7.  If  the  debentures  include  uncalled  capital,  was  there  power  to  charge  that 

in  the  articles,  and  has  it  been  effectually  charged  ? 

8.  Would  it  be  expedient  to  formulate  a  scheme  of  arrangement  under  the  Joint 

Stock  Companies  Aj.Tangement  Act?     (See  Section  IV.,  p.  G99.) 
The  liquidator  in  considering  these  questions  should  act  in  an  impartial  manner 
(supra,  p.  204),  and  unless  he  believes  that  there  is  reasonable  ground  for  impeach- 
ing the  securities,  he  should  facilitate  in  every  reasonable  way  the  exercise  of  the 
rights  incident  thereto.     See  further,  s;</;ra.,  p.  411. 

Release  of  Liquidator's  Eights. 
Where  the  debenture  covers  the  whole  of  the  assets,  and  the  assets  are  shown  to 
be  insufficient  to  pay  the  debt,  the  Court  has  power,  on  the  application  of  the  deben- 
ture holders,  to  direct  the  liquidator  to  release  the  equity  of  redemption. 

Power  of  Majority. 
Debentures  and  trust  deeds  sometimes  contain  provisions  enabling  majorities  to 
bind  minorities  in  regard  to  compromises  and  otherwise.  See  Part  I.,  p.  651  ; 
FoUit  V.  Eddystone  Co.,  (1892)  3  Ch.  75  ;  Sncath  v.  VaUeij  Gold  Co.,  (1893)  1  Ch. 
477  ;  Mercantile,  ^-c.  Co.  v.  English  Bank  of  River  Plate,  (1894)  1  Ch.  578  ;  Collingham 
V.  Slopcr,  (1894)  3  Ch.  710.  And  such  provisions  may  sometimes  be  utilised  in 
winding-up. 

Title. 

Practice  Rule,  29  Nov.,  1895. — Every  writ  of  summons  in  a  debenture-holder's 

action  shall  be  intituled :   "In  the  matter  of  the  company,"  and  in  cases  where  the 

company  is  in  pi-ocess  of  being  compulsorily  wound  up  in  the  High  Court,  the  action 

is  to  be  assigned  to  the  judge  having  jurisdiction  in  the  matter  of  the  winding-up. 
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Form  453. 

Writ  of 
summons  in 
debenture 
foreclosiu'e 
action. 


[Plaintiff  A.  (on  behalf  of  himself  and  all  other  holders  of  mortgage 
debentures  in  the  defendant  coy)  ;  defendant,  the  coy.] 

The  j)laintiif  claims  as  a  debenture  holder  of  the  defendant  coy: — 

1 .  A  declaration  that  the  mortgage  debentures  issued  by  the  defen- 
dant CO}',  and  now  outstanding,  constitute  a  first  charge  upon  all  the 
ppty  of  the  coy. 

2.  To  have  an  account  taken  of  what  is  due  and  owing  to  the 
plaintiff  and  to  the  other  holders  of  the  sd  debentures,  for  ppal, 
interest,  and  costs. 

3.  To  have  the  sd  debentures  enforced  by  foreclosure  or  sale. 

4.  To  have  a  recr  and  manager  of  the  coy's  ppty  appointed. 


Form  454. 

Another 
■where  trust 
deed. 


[Plaintiff  A.  (on  behalf  of  himself  a«.d  all  other  the  holders  of 
debentiu'es  entitled  to  the  benefit  of  an  indenture  mentd  in  the  indorse- 
ment hereon) ;  defendants,  the  coy  and  the  trustees  of  the  deed.] 

The  plaintiff  claims  as  a  debenture  holder  of  the  defendant  coy : — 

1.  To  have  an  account  taken  of  what  is  due  from  the  defendant 
coy  to  the  plaintiff,  and  the  other  holders  of  debentures  entitled  to  the 
benefit  of  an  indenture,  dated,  &c.  and  made,  &c. 

2.  To  have  the  trusts  of  the  sd  indenture  carried  into  execution 
under  the  order  of  the  Ct. 

3.  To  have  a  recr  and  manager  of  the  ppty  comprised  in  the  sd 
indenture  appointed. 

The   defendants    and  are  sued  as  trustees   of  the   sd 

indenture. 


Form  455. 

Statement  of 
claim  in 
debenture 
holder's 
action. 


In  the  matter  of  A.  B.  and  Coy,  Limtd. 

Between  E.  C.  B.  (on  behalf  &c.,  as  in  icrit).  .Plaintiff, 

and 
A.  B.  and  Coy,  Limtd    Defendants. 


1 .  The  defendant  coy  (hnf tr  called  ' '  the  coy 
April,    18—,   under   the    Cos   Acts    1862  to  — 


')  was  incorporated  in 
— ,   for  the   purposes, 
amongst  other  objects,  of  acquiring  and  working  the  business  of,  &c. 

2.  The  mcmdum  of  association  of  the  coy  gave  power  to  borrow  or 
raise  or  secure  the  payment  of  money  by  the  issue  of  mortgage  deben- 
tures, or  any  other  security  charged  upon  all  or  any  of  the  ppty  and 
rights  of  the  coy. 

3.  In  the  month  of  Feb.  1888,  the  coy  borrowed  and  raised  for  the 
purposes  of  the  coy  a  sum  of  25,000/.  by  the  issue  of  a  series  of 
mortgage  debentures  for  that  amount. 

4.  The  sd  debentures  were  all  in  the  same  form  for  100/.  each,  and 
by  cacli  such  debenture  the  coy  agreed  to  pay  to  the  registered  holder 
thereof  the  jipal  thby  eocurod  on  the  let  Feb.  1889,  and  in  the  moan- 
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■while  to  pay  interest  thereon  at  the  rate  of  G  p.c.  p. a.,  by  equal  half- 
yearly  pa}Tneiits,  and  the  coy  thby  charged  with  the  payment  of  such 
ppal  and  interest  its  undertaking  and  all  its  ppty,  both  present  and 
future,  and  such  debenture  was  described  as  one  of  a  series  of  deben- 
tures for  securing  the  ppal  sum  of  25,000/.,  and  was  stated  to  bo  issued 
upon  and  subject  to  the  conditions  indorsed  thereon. 

5.  By  the  conditions  indorsed  on  each  of  the  sd  debentures,  it  was, 
among  other  things,  provided  that  the  sd  debentures  should  rank  j'jar/ 
passu  in  point  of  charge,  and  that  the  charge  created  by  the  debentures 
should  be  a  floating  security. 

6.  By  one  of  the  sd  conditions,  so  indorsed  as  aforesaid,  it  was  also 
provided  that,  if  the  coy  should  make  default  for  six  calendar  months 
in  the  pajTnent  of  any  interest  thereby  secured,  the  registered  holder 
of  such  debenture  might,  at  any  time  thereafter,  before  such  interest 
was  pd,  by  notice  in  writing  to  the  coy,  call  in  the  ppal  moneys 
thereby  secured,  and  that  such  ppal  moneys  should  immediately  become 
payable. 

7.  The  plaintiff  is,  and  has  for  upwards  of months  been,  the 

registered  holder  of  fifteen  of  the  sd  debentures,  all  dated  the 

day  of  ,  for   securing  ppal   sums  amounting  in  the  aggregate 

to  1,500/. 

8.  The  coy  made  default  in  payment  of  the  half-year's  interest  due 

to  the  plaintiff  on  his  sd  debentures  on  the of  and  on  the 

of ,  and  the  plaintiff,  on  the  of  ,  duly  served  at 

the  registered  office  of  the  coy  a  notice  calling  in  the  ppal  money 
secured  on  the  sd  fifteen  debentures.  The  plaintiff  subsequently  de- 
manded payment  of  such  ppal  money,  but  without  success. 

9.  The  whole  of  the  sd  ppal  money,  together  with  interest  thereon 
from  the  1st  Feb.  1884,  is  still  unpaid  and  owing  to  the  plaintiff. 

10.  The  registered  holders  of  debentures  of  the  sd  series  are  nume- 
rous. 

1 1 .  The  plaintiff  sues  on  behalf  of  himself  and  all  other  the  holders 
of  debentures  of  the  above  series. 

The  plaintiff  claims — 

1.  A  declaration  that  the  sd  debentures  constitute  a  [fu'st]  charge 
upon  the  undertaking  and  ppty  of  the  coy. 

2.  An  account  of  what  is  due  to  the  plaintiff  and  other  holders  of 
the  sd  mortgage  debentures  for  ppal,  interest,  and  costs. 

3.  That  the  sd  mortgage  debentures  may  be  enforced  by  foreclosure 
or  sale. 

There  are  cases  in  "which  it  may  be  well  to  claim  judgment  or  payment,  as  in 
Mope  V.  Croijdon  Tramicays,  3-4  Ch.  D.  730. 

As  to  declaring  a  charge,  see  Marwick  v.  lord  Thiirloiv,  (1895)  1  Ch.  770,  and 
notes  to  Form  459.  It  is  unusual  now  to  ask  for  a  declaration  oi first  charge  unless 
there  is  some  dispute  as  to  priorities. 
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4.  A  recr  and  manager  of  the  ppty  and  business  of  the  coy. 

To  such  an  action  as  this  a  defence  is  rai-ely  put  in.  If  the  debentures  are  to  be 
disputed,  the  hne  of  defence  must  depend  on  the  special  facts.  It  may  be  that  the 
debentures  were  issued  in  excess  of  the  borrowing  powers,  or  that  they  were  ob- 
tained by  fraud,  or  that  they  do  not  charge  all  the  property,  or  there  may  be 
subsequent  incumbrancers  who  ought  to  be  made  defendants. 

As  to  special  words  on  record  when  a  debenture  holder  is  authorized  to  defend  in 
a  representative  capacity,  see  FairfeJd,  ^c.  Co.  v.  London,  ^c.  Steamship  Co.,  W.  N. 
(1895)  64. 

Form  456.  In  the  matter  of  the Coy,  Limtd. 

j^Q^-jjgj,  Between  A.  B.,  on  behalf,  &c.,  as  in  Form  -        -     Plaintiff, 

where  trust  and 

^^^^-  The Coy,  Limtd,  and  C.  D.  and  E.  F.       -     Defendants. 

1.  The  plaintiff  is  the  registered  holder  of,  and  beneficially  entitled 
to,  debentures  under  the  common  seal  of  the  defendant  coy  for  securing 

the  payment  of  the  princijial  sum  of 1.,  and  forming  part  of  a 

debenture  loan  borrowed  by  the  sd  coy  in  the  year . 

2.  By  each  of  the  sd  debentures  it  was  declared  that  the  sd  coy  \^here 
set  out  the  material  j)rovisions~\. 

3.  Upon  each  of  the  sd  debentures  there  were  indorsed  divers 
conditions,  and  amongst  others  the  following  [he7-e  set  out  such  of  the 
conditions  as  may  he  material,  including  the  reference  to  the  trust  cleed'\. 

4.  The  following  are  the  short  particulars  of  the  indenture  referred 
to  in  the  debentures  : — 

5.  By  the  sd  indenture,  &c.  \_set  out  the  trust  deed  so  far  as  may  he 
necessai-y^ . 

6.  The  sd  indenture  was  duly  executed  by  the  parties,  and  the 
defendants  C.  D.  and  E.  F.  still  are  the  trustees  of  such  indenture. 

7.  On  the day  of an  extraordinary  resolution  of  the  sd  coy 

was  passed  to  the  effect  that  it  had  been  proved  to  the  satisfaction  of 
the  coy  that  the  coy  could  not,  by  reason  of  its  liabilities,  continue  its 
business,  and  that  it  was  advisable  to  wind  up  the  same,  and  accord- 
ingly that  the  sd  coy  should  be  wound  up  voluntarily,  and  N.  was 
thereupon  duly  appointed  liqr  of  the  sd  coy  for  the  purposes  of  such 
winding-up. 

8.  By  an  order  in  this  action,  made  the  day  of ,  the  sd 

N.  was  appointed  the  recr  and  manager  of  the  undertaking  and  ppty 
of  the  sd  coy. 

9.  Besides  the  debentures  issued  to  the  plaintiff  as  afsd,  divers 
other  debentures,  forming  part  of  the  same  loan,  have  been  issued  by 
the  sd  coy,  and  the  holders  of  such  debentures  are  numerous. 

10.  Tlio  plaintiff  sues  on  behalf  of  liimself  and  all  others  the  holders 
of  the  debentures  issued  by  the  sd  coy. 

The  plaintiff  claims  : — 

(1)  A  declaration  that  the  plaintiff  and  the  other  holders  of  doben- 
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tures  of  the  sd  coy  are  entitled  to  a  first  charge  on  all  the 
ppty  to  which  the  sd  coy  was  entitled  at  the  commencement  of 
the  winding-up  thof,  for  securing  the  principal  and  interest 
in  the  debentures  mentioned  ; 

(2)  That  the  trusts  of  the  sd  indenture  may  be  carried  into  execution 

under  the  order  and  direction  of  the  Ct ; 

(3)  That  an  account  may  bo  taken  of  what  is  due  to  tho  plaintiff  and 

the  other  holders  of  the  sd  debentures  in  respect  thof  ; 

(4)  That  the  charge  contained  in  the  sd  debentures  may  be  enforced 

by  sale  or  foreclosure ; 

(5)  That  the  sd may  be  continued  as  receiver  and  manager  of 

the  profits  and  undertaking  of  the  sd  coy. 

It  may  be  that  the  trust  deed  in  effect  qualifies  or  suspends  the  plaintiff's  right 
to  sue,  or  that  a  meeting-  of  debenture-holders  has  been  held  pursuant  to  the  provi- 
sions of  the  deed,  and  has  deprived  the  plaintiff  of  his  cause  of  action.  The  trustees 
usually  submit  to  act  as  the  Court  may  du'ect.  They  may,  however,  submit  that 
no  action  is  necessary,  and  that  all  that  is  reqviired  could  have  been  obtained  by  an 
originating  summons. 

For  another  form,  where  there  is  a  dispute  as  to  priorities,  see  Part  I.,  p.  855. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  pit  for    Form  457. 
judgment  against  the  dfts  in  default  of  defence,  and  upon  hearing  Ordinary 
counsel  for  the  dfts,  and  upon  reading  the  pits  statement  of  claim  ju'lgmentin 

delivered  the  of  ,  189G,  and  the  three  several  orders  dated  a^tion^beforn 

resply,  &c.  It  is  ordered  that  the  following  inquiries  and  accounts  be  VaughanYrii- 
made  and  taken,  that  is  to  say  : —  ^''^'"^'    ' 

1.  An  inquiry  what  (if  any)  debentures  have  been  issued  by  the 
deft  coy,  and  which  of  them  are  now  outstanding  and  unpd,  and  who 
are  the  holders  of  or  the  persons  entitled  to  the  benefit  of  the  same 
resply. 

2.  An  inquiry  what  are  the  priorities  of  such  debentures. 

3.  An  account  of  what  (if  anything)  is  due  to  the  holders  of  or  the 
persons  entitled  to  the  benefit  of  such  debentures  upon  the  security 
thof. 

4.  An  inquiry  of  what  the  ppty  subject  to  such  debentures  consists. 
But  if  and  when  it  shall  appear  in  the  course  of  the  proceedings 

under  this  judgment  that  there  is  any  series  of  debentures  issued  by 
the  deft  coy  having  priority  over  the  other  debentures  issued  by  them, 
the  inquiries  and  accounts  hereinbefore  directed  are  not  without  the 
leave  of  the  judge  to  be  proceeded  with  except  as  regards  the  series 
of  debentures  having  such  priority. 

And  this  order  is  without  prejudice  to  the  order  of  the  \_date^, 
appointing  a  receiver,  and  to  the  order  of  [_date'],  directing  a  sale,  and 
is  also  without  prejudice  to  any  question  that  may  be  raised  as  to  the 
validity  of  any  of  the  debentiires  issued  by  the  dft  coy. 

p.  E  E 
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And  the  further  consideration  of  this  action  is  adjourned,  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  as  they  may  be  advised. 
Peacock  v.  Olympia,  Limtd.,  Eomer,  J.,  for  Vaughan  Williams,  J., 
14th  Dec,  1896. 

See  note  to  Form  459. 

Form  458.        Upon  motion  for  judgment  in  default  of  thedfts  delivering  a  defence 

Ordinary  this  day  made  unto  this  Ct  by  counsel  for  the  jilt,  and  upon  hearing 

judgireut  counsel  for  the  dfts,  S.  and  T.,  and  upon  reading  the  pits  statement  of 

■where  trust  ,    .  ...  '  r.    i         ,  t  •     i  n  i 

deed  claim  with  the  certmcate  oi  the  pits  solors  indorsed  on  such  statement, 

that  the  dfts  have  not  delivered  a  statement  of  defence  and  an  afft  of 

of  service  of  notice  of  this  motion  on  the  dfts,  the  A.  B.  C,  &c. 

Coy,  Limtd.,  and  the  sd  dfts,  S.  and  T.,  by  their  counsel  submitting 

to  this  judgment.     This  Ct  doth  declare  that  the  trusts  of  the  indenture 

dated  the of mentd  in  the  statement  of  claim  ought  to  be 

performed  and  carried  into  execution,  and  doth  order  and  adjudge  the 

same  accordingly.     And  it  is  ordered  that  the  following  accounts  and 

inquiries  be  taken  and  made,  that  is  to  say : — 

1.  An  inquiry  what  debentures  (if  any)  issued  by  the  dft  coy  entitled 
to  the  benefit  of  the  sd  indenture  are  now  outstanding  and  unpd,  and 
what  persons  are  the  holders  or  entitled  to  the  benefit  of  the  same 
resply. 

2.  An  inquiry  of  what  the  ppty  comprised  in  the  sd  indenture  or 
otherwise  charged  by  the  sd  debentures  consists. 

3.  An  account  of  the  trust  estate  and  effects  comprised  in  the  sd 
indenture  come  to  the  hands  of  the  dfts,  S.  and  T.,  or  either  of  them, 
or  any  other  person  or  persons,  by  the  order  or  for  the  use  of  the 
sd  dfts. 

4.  An  account  of  what  is  due  for  principal  and  interest  to  the  pit 
and  other  holders  of,  or  to  the  persons  entitled  to  the  benefit  of  the  sd 
debentures,  under  or  upon  the  security  of  such  debentures. 

But  this  order  is  without  prejudice  to  any  question  that  may  be 
raised  as  to  the  validity  of  the  debentures  issued  by  the  dft  coy.  And 
the  further  consideration  of  this  action  is  adjourned,  and  any  of  the 
parties  are  to  be  at  liberty  to  apply  in  chambers  with  regard  to  the  sale 
of  any  portion  of  the  ppty  charged  by  the  sd  debentures,  and  generally 
as  they  may  bo  advised.  Offord  v.  A.  B.  C.  Hotel,  ^-c.  Co.,  Limtd., 
Homer,  J.,  for  Vaughan.  AVilliams,  J.,  11th  Jan.,  1897. 

See  note  to  Form  459. 

Form  459.  Upon  motion  for  judgment  this  day  made  unto  this  Ct  by  counsel 
.Tud"-  ■  t  '  ^^^'  ^^^  plaintiff,  and  upon  hearing  counsel  for  the  plaintiff  and  for  the 
dcchiring'  defendants,  and  upon  reading  the  writ  of  summons  issued,  and  the 

^'tll  ""^  "^''*'  three  orders  dated  resply,  &c.,  this  Ct  doth  declare  that  the  plaintiffs  and 
debenture-        the  other  holders  of  the  mortgage  debentures,  forming  part  of  the  issue 
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of  30,000/.  first  mortgage  debentures  of  the  defendant  coy,  are  entitled  holders  to 
to  a  Jirst  charge  on  all  the  real  and  personal  ppty  whatsoever  and  -v^'ithlu-^^^' 
■wheresoever,  both  present  and  future  (including  the  uncalled  capital],  quiries. 
of  the  defendant  coy  for  the  time  being,  for   securing  the   repay- 
ment of  the  ppal  moneys  and  interest  in  the  sd  mortgage  debentures 
mentd. 

And  it  is  ordered  that  the  following  accounts  and  inquiries  be  taken 
and  made,  that  is  to  say — 1.  An  account  of  what  is  due  for  ppal  and 
interest  to  the  sd  plaintiffs  and  the  other  holders  of  the  sd  mortgage 
debentures  on  the  security  thof.  2.  An  inquiry  what  ppty  or  assets  of 
the  defendant  coy  are  comprised  in  the  sd.  mortgage  debentures  and 
the  charge  or  security  thereby  created.  [3.  An  inquiiy  in  what  way 
the  ppty  comprised  in  and  charged  by  the  sd  debentures  can  best  be 
realised  or  otherwise  dealt  with  for  the  benefit  of  the  plaintiffs  and 
the  sd  other  debenture  holders.] 

And  it  is  ordered  that  the  recr  and  manager  appointed  by  the  sd 
order,  dated  the  2nd  day  of  April,  1891,  be  continued. 

And  it  is  ordered  that  the  further  consideration  of  this  action  be  ad- 
journed. And  any  of  the  parties  are  to  be  at  liberty  to  apply  in 
Chambers  as  to  the  sale  of  any  of  the  ppty  comprised  in  the  sd  deben- 
tures, and  generally  as  they  shall  be  advised.  Cochshott  v.  Dare 
Gallery,  Ld.,  North,  J.,  9th  May,  1891.     A.  656. 

The   settled  practice  of  the  judges   of  the  Chancery  Division    is  to    make   a  Declaration 
declaration  of  charge  at  the  hearing  in  a  debenture  action  as  above,  unless  some  o^  charge, 
question  is  raised,  see  Manvick  v.  Lord  Thnrloiv,  (1895)    1   Ch.  776;  but  Vaughan 
Williams,  J.,  does  not  upon  motion  for  judgment  heard  as  a  short  cause  adopt  this  Short  cause, 
practice,  unless  the  company  by  its  liquidator  appears  and  consents.     The  learned  Consent  of 
judge  merely  orders  the  usual  accounts  and  inquiries,  and  the  order  contains  words  liquidator. 
to  the  effect  that  it  is  "without  prejudice  to  any  questions  that  may  be  raised  as  to  Savin"- rights, 
the  validity  of  the  debentures,"  see  Forms  457,  458. 

There  is  no  need  to  continue  the  receiver  and  manager  unless  he  was  only  ap-   Continuino- 
pointed  until  the  hearing.      Underwood  v.  Underivood,  37  W.  R.  428.  receiver  and 

In  the  case  of  a  manager  appointed  for  a  limited  time,  the  proper  form  is  to  iii8,nager. 
extend  the  time  duriug  which  the  receiver  is  to  act  as  manager.     Davies  v.  Vale  of 
Evesham  Preserves,  W.  N.  (1895)  105. 

For  judgments  where  there  are  A.  and  B.  debentures,  see  Part  I.,  Forms  543,   j^   ^-^^  -q 
544,   545,   546,  and  Aiisted  v.  La)ul  Co.  of  Australasia,   (1893)    A.    267.     Vaughan  debentures. 
Williams,  J.,  2 1st  March,  1894. 

It  is  not  at  all  uncommon  to  insert  "  An  inquiry  in  what  way  the  property  com-   Inquiry  as  to 
prised  or  charged  by  the  said  debentures  can  best  be  realized  for  the  benefit  of  the  best  mode  of 
plaintiffs  and  the  other  debenture  holders."     Dawson  y.  Owen,  Malins,  V.-C,  11th  '^^^^^^S- 
Nov.,  1876.     A.  1778  ;  Hay  v.  Swedish,  ^-c.  Bail.  Co.,   Stirling,  J.,   1st  Feb.,  1890  ; 
Kohley.  Dee  Oil  Co.,  North,  J.,  3rd  Feb.,  1891.     Sometimes  there  is  "An  inquiry 
what  steps  ought  to  be  taken  for  getting  in  such  parts  (if  any)  of  the  said  property 
as  may  be  outstanding."     Dawson  v.  Owen,  uhi  supra. 

As  to  certificate  in  answer  to  inquiry  2,  where  plaintiff  holder  of  not  fully  paid 
shares,  see  Madelei/  y.  Jioss,  (1897)  1  Ch.  505. 

E  E  2 
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Form  459a. 

Judgment 
■where  deben- 
ture stock 
issued. 


Declare  that  trusts  of  sd  indenture  of  15tli  Aug.,  1888,  ought  to  be 
performed,  &c.,  and  order  that  the  following  inquiries  be  made  : — 

1 .  An  inquiry  what  debenture  stock  issued  by  the  df t  coy  is  now 
outstanding  and  unpd,  and  what  persons  are  the  holders  of  the  same, 
and  of  some  and  what  parts  thof  resply. 

2.  An  inquiry  into  any  and  what  principal  moneys  and  interest 
secured  by  or  due  under  the  sd  debenture  stock  or  any  pt  thof  are 
now  due  and  payable,  and  to  whom  the  same  resply  are  due. 

3.  An  inquiry  of  what  the  ppty  and  assets  comprised  in  the  sd 
indenture,  and  otherwise  charged  by  the  sd  five  debts  of  10,000/.  each 
in  the  sd  indenture  mentd  consists,  and  in  what  way  the  same  can  best 
be  realised  for  the  benefit  of  the  pit  and  other  holders  of  the  debenture 
stock.  Adjourn  for  consideration.  Liberty  to  apply.  Nolle  v.  Dee 
Oil  Co.,  North,  J.,  3rd  Feb.,  1891. 

See  also  Form  552,  in.  Part  I. 


Form  460.  Upon  the  applicon,  &c.  order  that  the  U.  Coy,  Limtd,  be  added  as 
pits  in  this  action,  and  that  the  writ  of  summons  in  this  action,  and 
that  the  copy  filed  at  the  Central  Office,  and  all  subsequent  proceedings 
be  amended  accordingly.  House  and  Land,  ^'c.  v.  Brading  Harbour  Co., 
Yaughan  Williams,  J.,  30  Jan.,  1896. 


Order  adding 
plaintiffs. 


Form  460a.       Upon  the  applicon  of  the  pit,  order  that  the  aj)plicant  be  at  liberty 


Liberty  to 
sue  S.  as  re- 
presenting 
class. 


to  sue  the  above-named  S.  on  behalf  of  himself  and  the  other  holders 
of  second  mortgage  debentures  of  the  deft  coy,  for  the  purj)ose  of 
obtaining  the  judgment  of  this  Ct  upon  the  questions  referred  to  in 
the  indorsement  of  the  writ  in  this  action. 

"WTiere  there  is  a  class  having  adverse  interests  to  the  plaintiffs  an  order  as  above 
should  be  obtained,  see  Frazer  v.  Cooper,  Hall  ij-  Co.,  21  C.  D.  718. 


Form'461. 

Order  to  add 
applicant  as  a 
defendant, 
and  to  repre- 
sent dis- 
sentient 
debenture 
holders  ;  and 
to  hold  meet- 
ings of  de- 
bfiiturc 
holders  to 
consider 
•luestions  as 
to  ai)pr)int- 
ment  of 
receiver  and 
Koniling 
iriissiou  to 
America. 


Upon  the  applicon  of  J.,  of,  &c.,  and  holder  of  twenty  first  mortgage 
debentures  of  50/.  each  of  the  defendant  coy,  and  upon  hearing  counsel 
for  the  applicant  and  for  the  plaintiff  in  the  first-mentd  action,  and  the 
solors  for  the  defendant  coy,  and  the  plaintiff  in  the  second  action  in 
person,  and  upon  reading,  &c..  It  is  ordered  that  the  writ  in  each  of  the 

sd  actions  be  on  or  before amended,  by  adding  the  applicant  J.  as 

a  party  defendant  to  the  sd  consolidated  actions;  And  the  judge  doth 
appoint  the  sd  J.  to  represent  all  other  holders  of  first  mortgage  deben- 
tures of  the  defendant  coy  who  arc  opposed  to  the  view  of  the  plaintiffs, 
and  ob  j  oct  to  the  appointment  of  a  receiver  and  manager ;  And  it  is  ordered 
that  the  rest  of  the  sd  applicon  which  asks  that  all  further  proceedings 
under  the  order  of  the  5tli  June,  1891,  for  the  appointment  of  a  receiver 
and  manager  might  be  stayed  until  after  a  period  of  four  months,  do 
stand  over  until  the  27th  day  of  July,  1891  ;  And  it  is  ordered  that,  in 
the  meantime,  a  meeting  of  the  first  mortgage  debenture-holders  of 
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the  coy  be  summoned  by  the  plaintiff  IT.,  by  advertisements  (at  least 
seven  days  beforehand),  once  in  the  following  papers,  namely,  once  in 
The  Times,  one  other  daily  London  newspaper,  one  York  newspaper, 
one  Liverpool  newspaper,  one  Bristol  newspaper,  and  The  Glasgow 
Herald.  And  it  is  ordered  that  the  j^laintiff  H.,  or,  in  his  absence, 
the  plaintiff  M.,  do  act  as  chairman  of  such  meeting,  and  do  report  the 
result  thof  to  the  judge,  and  such  meeting  is  to  be  summoned  to  con- 
sider— (I)  whether  Mr.  X.'s  mission  to  the  property  of  the  defendant 
coy  in  America  should  proceed  or  not ;  (2)  whether  the  appointment  of 
a  receiver  and  manager,  pursuant  to  the  order  of  3rd  June,  1891,  should 
be  proceeded  with  forthwith.  Howard  v.  Iron,  Sfc.  Co.  of  Minnesota  ; 
Mitchell  \.  Same,  Kekewich,  J.,  at  Chambers,  6th  July,  1891.     A.  985, 

See  supra,  p.  407,  as  to  adding  defendant. 

When  a  debenture  holder  is  sued  in  a  representative  character,  the  order  shoidd 
authorize  him  to  defend  in  that  capacity,  and  the  record  should  bear  the  words 
"authorized  by  order,  dated,  &c.,  to  defend  on  behalf  of  himself  and  all  other 
the  debenture  holders."  Fairfield,  SjC.  Co.  v.  London,  ^c.  Steamship  Co.,  W.  N. 
(189.5)  64. 

For  order  in  chambers  for  inquiries,  see  Part  I.,  p.  877. 

Upon  applicon  of  dft  coy  in  each  of  the  above  actions,  by  summons    Form  462. 
dated,  &c.,  and  upon  hearing,  &c.,  and  upon  reading  the  writ  of  sum-  Consolidation 
mens  in  each  of  the  sd  two  actions,  order  that  the  above-mentd  actions  order, 
be  consolidated  and  proceed  as  one  action,  and  that  the  conduct  of  the 
consolidated  action  be  committed  to  the  pit,  W.   Newmaii  on  behalf,  Sfc. 
V.  The    Variety   Automatic,    Sfc.    Co.,    W.  on   hehalf,   ^'c.   v.  Same    Co., 
Yaughan  Williams,  J.,  2nd  March,  1896. 

As  a  general  rule  two  debenture  actions  for  enforcing  the  same  series  will  be 
consolidated.  As  to  form  to  consolidate,  see  R.  S.  C,  Ord.  XLIX.,  r.  8;  Seton, 
705,  QxASolden  v.  Silhstone  Co.,  45  L.  T.  531. 

Upon  the  applicon  of  the  pit,  and  upon  hearing  the  solors  for  the    Form  463. 
applicants  and  for  the  dfts  M.  and  II.,  and  upon  reading  the  judgment  gen-ice  of 
in  this  action  dated  the  29th  day  of  July,  1891,  and  an  afft  of,  &c.,  It  is  notice  of 
ordered  that  service  of  notice  of  the  sd  judgment  dated  the  29th  day  of  debenture  °° 
July,  1891,  upon  all  the  holders  of  "A"  debentures,  issued  by  the  dfts  holders 
The  Tivoli,  Limtd,  and  referred  to  in  the  sd  judgment,  be  dispensed  ^![?[th^^^ 
with.      Barrett'' s  Breicery,  Sfc.  Co.  v.  The  Tivoli,   Limtd,   Chitty,  J.,  at 
Chambers,  17th  June,  1892.     A.  883. 

R.  S.  C,  Ord.  XVI.,  r.  40,  provides  for  service  of  notice  of  a  judgment  or  order. 

R.  S.  C.  1883,  0.  LV.  r.  35. — "Where,  upon  the  hearing  of  the  summons  to  proceed, 
it  appears  to  the  judge  that  by  reason  of  absence,  or  for  any  other  sufficient  cause, 
the  service  of  notice  of  the  judgment  or  order  upon  any  party  cannot  be  made  or 
ought  to  be  dispensed  with,  the  judge  may,  if  he  shall  think  fit,  wholly  dispense 
with  such  service,  or  may  at  his  discretion  order  any  substituted  service  or  notice  by 
advertisement  or  otherwise  in  lieu  of  such  service. 
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E.  S.  C.  1883,  0.  LV.  r.  35a  (Nov.  1,  1893).— Where  service  of  notice  of  a 
judgment  or  order  for  accounts  and  inquiries  is  dispensed  with,  the  judge  in 
person  may,  if  he  thinks  fit,  order  that  tlie  persons  as  to  whom  service  is  dispensed 
with  shall  be  bound  as  if  served,  and  they  shall  bo  bound  accordinnrly,  except 
where  the  judgment  or  order  has  been  obtained  by  fraud  or  non-disclosure  of 
material  facts. 

The  following  practice  direction  la  in  force,  and  ig  observed  in  cases  before 
Vaughan  Williams,  J.  : — 

Debentuee  Holdees'  Actions. 
Dircctiuns  to  Chief  Clerls  as  to  Service  of  Notice  of  Judynient. 

In  ordinary  cases  the  judgment  in  debenture  holders'  actions  should  not  be 
served  on  the  debenture  holders,  but  they  should  have  notice  given  to  them  by 
circular  or  letter,  or  by  advertisement,  if  the  case  so  requires,  full  discretion  being 
reserved  to  serve  the  judgment  formally  if  thought  advisable. 

FoED  NoETH,  May  9,  1896. 

N.B. — This  matter  has  been  considered  by  air  the  judges  of  the  Chancery  Divi- 
sion, and  to  insure  uniformity  of  practice  similar  directions  will  be  given  by  each 
judge.  r.  N. 


Form  464. 

Notice  of 
judement  or 
order. 


The  following  is  the  form  of  notice  used  by  the  registrar : — 

[_Title  of  action  infull.~\ 

Take  notice  tliat  a  judgment  [order]  dated  tlie day  of , 

189 — ,  lias  "been  pronounced  [made]  in  this  action  (which  has  been 
instituted  for  the  purpose  of  ascertaining  who  are  the  holders  of 
debentures  {or  as  may  he)  of  the  dft  coy,  to  realise  the  ppty  charged 
thereby,  and  to  divide  the  proceeds  amongst  the  persons  entitled 
thereto),  and  by  such  judgment  [order]  the  inquiries  and  accounts  {or 
as  may  be)  necessary  for  the  afsd  purpose  are  directed. 

The  material  parts  of  the  judgment  [order]  are  set  forth  in  the 
schedule  hereto. 

A  list  of  the  debenture  holders  {or  as  may  be)  with  the  particulars 
of  the  debentures  held  or  believed  to  be  held  by  them  resply  has  been 
left  in  the  chambers  of  the  Eegistrar  Cos  (Winding-up)  and  your 
name  is  included  therein  as  the  holder  of  \_state  how  many~\  first  {or  as 

may  be)  debentures  numbered ,  and  all  dated  the 189 —  {or 

as  may  be)  for 1.,  each  bearing  interest  at 1,  p.c.  p. a. 

\_Sef  out  (he  numbers  and  dates  of  the  dehentures.~\ 

From  the  sd  list  it  also  appears  that  interest  is  due  on  jowv  sd  deben- 
tures {or  as  may  he)  from  the  189 —  down  to  -which  date  all 

interest  is  believed  to  have  been  pd. 

If  you  are  such  holder  it  will  bo  necessary  in  order  that  you  may 
participate  in  the  benefit  of  the  sd  judgment  [order]  that  your  deben- 
tures {or  as  may  be)  should  bo  produced  before  the  Eegistrar  Cos 

(Winding-up)  and day  the day  of 189 —  at o'clock 

in  the noon,  is  appointed  for  this  purpose,  when  you  must  attend 
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either  personally  or  hy  your  solor  or  agent  at  the  chambers  of  the  sd 
registrar  situate  at  Bankruptcy  Buildings,  Carey  Street,  London,  W.O., 
and  produce  your  debentures  {or  as  may  he). 

If  you  are  no  longer  the  holder  of  the  debentures  {or  as  may  he)  or 
any  of  them  jow  are  requested  to  at  once  let  me  know  the  names  and 
addresses  of  the  person  or  persons  to  whom  you  transferred  such  of  the 
sd  debentures  {or  as  may  he)  as  are  no  longer  held  by  you. 

Pit's  Solor. 

Dated,  &c. 

[iVame,  address,  description.'] 

The  Schedttle. 

[^Here  insert  material  parts  of  judgment  or  order. \ 


Upon  the  applicon  of  the  pit,  &c.,   order  that   M.,   whose  name  Form  464a 

appears  in  the  register  of  debenture  stockholders  of  dft  coy,  and  E.   ; — ; — 

(one  of  the  j)arties  claiming  an  interest  in  the  debenture  stock  for  stockholders  ° 
2,000/.   appearing  in  the  sd  register  of   debenture    stockholders,   as  not  served 
standing  in  the  name  of  the  dft  T.),  upon  whom  resply  service  of  the  ment.     °' 
sd  judgment  dated  3rd  April,  1895,  has  been  dispensed  with,  be  and 
they  are  hby  resply  bound  by  the  sd  judgment  as  if  served  therewith. 
Maricick  v.  Thurlow,  Eomer,  J.,  8th  June,  1896. 


Upon  applicon  of  the  pits,   order  that  in  addition  to  the  account  Form  464b. 

directed  by  the  judge  in  this  action  dated  21st  July,  1893,  the  follow-  7r~, — : tt' 

.         ,  ,        ,  .  ...  Order  to  add 

mg   inquiry    be    made,  that    is   to    say : — An    inquiry   who    are   the  inquiry  to 

persons  entitled  to  participate  in  the  benefit  of  the  debenture  in  the  J^^'^D'^ent. 

judgment  mentd,  and  to  what  extent  and  in  what  order  of  priority 

resply,  and  in  what  shares  or  proportion  the  monej's  to  be  recovered 

under  the  sd  debenture   ought  to  be  divided  amongst  such  persons. 

Magniac  v.  Arbitrage  and  Finance,  Vaughan  Williams,  J.,  16th  Jan., 

1896. 

See  R.  S.  C,  1883,  Ord.  XVI.,  r.  40,  as  to  poAver  to  add  to  judgment. 


Upon  the  applicon  of  L.,  by  summons  dated,  «S:c.,  and  hearing  the    Form  465. 
solors  for  the  applicant  and  for  the  pits,  and  reading,  &c.,  and  it  being 


alleged  that  the  sd  applicant  is  a  mortgagee  of  the  dft  coy,  and  that  attend  to 
the  pit  on  the  22nd  April,  1891,  obtained  an  order  for  inquiries  and  debenture 
account,  that  the  applicant  hath  not  been  served  with  a  copy  of  the  sd 
order  [and  is  desirous  of  having  liberty  to  attend  the  proceedings  under 
the  same],  and  upon  reading  the  sd  order,  It  is  ordered  that  the  sd  L. 
be  at  liberty  at  his  own  expense  to  attend  the  proceedings  under  the 
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Liberty  for 
purchaser  of 
plaintiff's 
debentures  to 
conduct  the 
action. 


sd  order  dated,  &c,  Manchester,  Sfc.  Banking  Co.  v.  Paragon  Works, 
Lvntcl,  Kekewicla,  J.,  at  Chambers,  15th  July,  1892.     B.  919. 

Having  regard  to  the  above-mentioned  directions  (see  notes  to  Form  463),  the 
words  in  brackets  are  now  omitted. 

Form  466.  Upon  the  applicon  of  P.,  of  &c.,  and  upon  hearing  counsel  for  the 
applicant  and  for  A.,  and  the  solors  for  the  pit  and  the  dft  coy,  and 
upon  reading  &c.,  and  A.  to  -whom  by  the  sd  order  dated  &c.,  the 
conduct  of  this  action  was  committed,  except  as  to  the  conduct  of  the 
sale  or  realization  of  the  ppty  of  the  dft  coy  by  their  counsel  admitting 

that  the  applicant  has  pd  to  them  the  sum  of  £ for  principal  and 

interest  due  upon  the  debenture  held  by  the  sd  A.,  and  is  now  the 
transferee  thof,  and  the  applicant  undertaking  to  pay  forthwith  to 
the  sd  A.  150?.  and  such  further  sum  (if  any)  as  may  be  allowed  them, 
on  taxation  of  their  costs  of  this  action  and  of  this  applicon  and  as 
mortgage  debenture  holders,  and  the  sd  A.  undertaking  to  refund  to 
the  applicant  such  part  (if  any)  of  the  150?.  as  may  be  the  difference 
between  150?.  and  their  taxed  costs  as  afsd.  It  is  ordered  that  the  sd 
P.  be  at  liberty  to  attend  the  proceedings  in  the  action  in  the  place  of 
the  sd  A.  And  it  is  ordered  that  the  conduct  of  this  action  be  com- 
mitted to  the  applicant  in  the  place  of  the  sd  A.,  except  as  to  the 
conduct  of  the  sale  or  realization  of  the  ppty  of  the  dft  coy,  which  is 
to  be  conducted  by  B.,  the  liqr  of  the  dft  coy,  and  this  order  is  to  be 
without  prejudice  to  the  question  as  to  whether  the  applicant  is 
eventually  to  be  allowed  out  of  the  assets  of  the  above-named  coy 
any  part  of  the  costs  of  the  sd  A.  Harland  v.  Hull  Street  Tramivays 
Co.,  Chitty,  J.,  at  Chambers,  2nd  May,  1892.     A.  669. 

For  form  of  liberty  to  debenture  holders  to  bid,  see  Part  I.,  p.  882. 
For  forms  of  notices  of  judgment,  see  lb.  p.  886. 


Advertise- 
ment pur- 
suant to  order 


Form  467.  PUESUANT  to  a  judgment  of  the  High  Ct  of  Justice,  Chancery 
Division,  dated  the  22nd  of  July,  1896,  made  in  an  action  Brown, 
Jansnn  &)-  Co.  v.  The  Queen's  Birthday  United  Gold  Mities,  Limtd.,  and 
others,  1895  B.,  No.  2,429,  whereby  it  was  ordered  {inter  alia)  that  an 
inquiry  be  made  what  (if  any)  debentures  issued  by  the  dft,  the 
Queen's,  &c.  Co.,  Limtd.,  and  entitled  to  the  benefit  of  the  indenture 
dated,  kc.  in  the  sd  judgment  mentd  are  now  outstanding  and  impd, 
and  who  are  now  the  respive  holders  thof,  and  that  an  account  may  be 
taken  of  what  (if  anything)  is  due  to  the  pits  and  all  others  the 
holders  of  tlio  sd  dobonturos  for  principal  and  interest  in  respect  of 
their  sd  debentures  resply.  Notice  is  hby  given  that  all  persons 
claiming  to  bo  holders  of  sucli  debentures  are  required  on  or  before 
the  5th  day  of  March,  1896,  to  send  their  names,  addresses,  and 
descriptions,  and  the  particulars  of  their  claims  as  such  debenture 
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holders  for  principal  and  interest,  and  also  the  full  particulars  of  the 
debentures  held  by  them,  together  -with  the  names  and  addresses  of 

their  solors  (if  any),  to ,  of ,  the  solor  for  the  pit  in  the  sd 

action,  and  if  so  required  by  notice  in  writing  such  debenture  holders 
are  to  come  in  and  prove  their  claims  at  such  time  and  place  as  shall 
be  specified  in  such  notice. 

Monday,  the  15th  day  of  March,  1897,  at  2.15  o'clock  in  the  after- 
noon, at  the  Chambers  of  the  Eegistrar,  Cos  AVinding-up,  Bankruptcy 
Buildings,  Carey  Street,  London,  is  appointed  for  adjudicating  upon 
the  claims. 

Dated  this  26th  day  of  Jan.,  1897. 

\_Si(/na(ure  of  lieffisfrar.'j 
\_Sig7iature  of  A.  i?.],  solor  for  the  pits. 

As  to  adrortisements,  see  R.  S.  C,  1883,  Ord.  LV.,  r.  47.  The  words  until  lately 
inserted  in  such  advertisements,  "  or  in  default  thereof  they  ■will  be  peremptorily 
excluded  from  the  benefit  of  the  said  order,"  were  apparently  inoperative,  at  any 
rate  they  could  not  take  away  a  debenture  holder's  security,  and,  accordingly,  the 
words  are  now  usually  omitted. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  on  behalf  of  the  111 


above-named  pit,  and  upon  hearing  counsel  for  the  deft  coy,   and  Order  ap- 
upon  reading  the  -writ  of  summons  issued  in  this  action  on  the  8th  ceiver  tmd  " 
Jan.,  1896,  the  afft  of  W.  and  the  affl  of  I.,  both  filed  the  21st  Jan.,  manager. 
1896,  and  the  exhibits  in  the  last-mentd  afft  referred  to,  And  the  pit 
E.,  by  his  counsel,  undertaking  to  be  answerable  for  what  H.  the  recr 
and  manager  hnftr  named  may  receive  under  this  order  until  he  shall 
have  given  security  as  hnftr  directed,  This  Ct  doth  hby  appoint  H.  of 

,  chartered  accountant,  recr  on  behalf  of  the  pit  and  the  other 

debenture  holders  of  the  dft  coy  of  all  the  undertaking,  capital,  stock, 
goods,  chattels,  effects,  and  other  real  and  personal  ppty  of  the  dft 
coy,  comprised  in  or  subject  to  the  security  and  charge  created  by  the 
debentures  issued  by  the  dft  coy  to  the  pit  and  the  other  debenture 
holders  and  to  manage  the  business  of  the  dft  coy,  the  sd  H.  to  act  at 
once  but  not  to  a.ct  as  manager  beyond  the  29th  April,  1896,  without 
the  further  order  of  the  Ct.  And  it  is  ordered  that  the  sd  H.  do,  ou 
or  before  the  29th  Feb.,  1896,  give  security  pursuant  to  Ord.  L.,  r.  16. 

And  it  is  ordered  that  the  dfts  the Coy,  Limtd,  do  deliver  over  to 

the  sd  H.,  as  such  recr  and  manager,  all  stock,  goods,  chattels,  and 
effects  belonging  to  the  sd  dfts  and  all  books,  leases,  deeds,  papers, 
and  documents  relating  thereto.  And  it  is  ordered  that  the  sd  H.  do, 
within  such  time  as  shall  be  fixed  by  the  certificate  of  the  Eegistrar 
Cos  (Winding-up)  of  his  having  given  security,  leave  in  the  chambers 
of  the  sd  registrar  his  accounts  as  such  recr  and  manager,  and  do  within 
fourteen  days  after  the  date  of  the  certificate  of  the  allowance  of 
every  such  account  pay  the  balance  which  shall  be  certified  to  be  due 
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from  him,  or  eucli  part  thof  as  shall  be  certified  to  be  payable  into  Ct 
as  directed  in  the  Lodgment  Schedule  hereto. 

Lodgment  Schedule  :  Ist  column,  "  Balance  to  be  from  time  to  time 
certified  on  passing  his  accounts  or  such  part  thof  as  shall  be  certified 
to  be  payable;"  2nd  column,  "  H.,  receiver."  Riidge  on  behalf,  Sfc.  v. 
Worcestershire  Preserving  Coy,  Litntd.  Vaughan  Williams,  J.,  29th 
Jan.,  1896. 


Form  469. 

Order  to 
continue 
manasrer. 


Upon  the  applicon  by  summons,  &c.  of  the  pltfs,  order  that  S.,  the 
recr  appointed  by  the  sd  order  of  the  22nd  Dec,  1894,  be  continued 
until  the  6th  July,  1  895,  as  manager,  to  manage  and  work  the  business 
of  the  df t  coy,  with  liberty  to  make  the  payments  necessary  to  keep  the 
business  going ;  but  the  sd  S.  is  not  to  act  as  such  manager  beyond 
the  sd  6th  July,  1895,  without  further  leave  of  the  Ct.  Eomer,  J.,  20th 
June,  1895. 


Form  469a. 

Appointment 
of  recoiv'er 
and  manager 
for  six 

months,  •with 
leave  to 
borrow  and 
charge 
amount  in 
priority  to 
debentures. 


L'pon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  pltf,  and 
xipon  hearing  counsel  for  the  defts,  and  upon  reading  the  writ  of 
summons  issued  in  this  action  on  the  16th  day  of  June,  1892,  and  an 
affdt,  &c.,  and  the  exhibit  AV.l  therein  referred  to,  being  a  debenture 
dated  the  1st  July,  1887,  under  seal  of  the  deft  coy,  and  the  defts  by 
their  counsel  submitting  to  the  following  order,  and  the  pltf  by  his 
counsel  undertaking  to  be  responsible  for  anything  to  be  received 
by  the  recr  next  hereinafter  appointed  pursuant  to  this  order,  until 
he  shall  have  given  security  as  hnftr  provided,  this  Ct  doth  hereby 
appoint  Mr.  E.  S.,  of,  «&:c.,  accountant,  recr  and  manager  on  behalf 
of  the  pltf  and  other  debenture  holders  of  the  deft  coy,  of  all 
real  and  personal  property  now  or  at  any  time  hereafter  belonging 
to  the  said  deft  coy  comprised  in  or  subject  to  the  security  and 
charge  created  by  the  said  debenture  dated  the  1st  July,  1887,  being 
the  said  exhibit  marked  AV.  1 . 

And  it  is  ordered  that  the  said  E.  S.  do  on  or  before  the  8th  day  of 
July,  1892,  give  security  as  such  recr  and  manager  to  the  satisfaction 
of  the  judge  in  Chambers.  And  it  is  ordered  that  the  appointment  of 
the  sd  E.  S.  as  manager  as  afsd  shall  not  extend  beyond  six  months 
from  the  date  of  this  order  without  leave  of  the  judge  at  Chambers 
being  first  obtained.  And  it  is  ordered  that  the  sd  E.  S.  be  at  liberty 
to  borrow  in  the  whole  350/.  at  the  rate  of  51.  p.  c.  p.  a.  by  way  of 
charge  on  the  real  and  personal  property  of  the  deft  coy,  to  have 
priority  over  the  debentures  issued  by  the  deft  coy.  And  it  is  ordered 
that  the  said  E.  S.  do  from  time  to  time  pass  his  accounts  and  pay  the 
balance  which  shall  be  certified  to  be  duo  from  him  as  the  judge  shall 
direct.  And  it  is  ordered  that  the  defts  [name  of  coy)  do  deliver  over 
to  the  said  E.  S.  as  such  recr  and  manager,  all  books,  leases,  deeds, 
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papers,  and  documents  relating  to  the  said  real  and  personal  property 
comprised  in  the  sd  debenture.  Crowley  v.  William  Ashby  ^-  Sun,  Ld., 
Chitty,  J.,  IGth  June,  1892.     A.  844. 

It  may  now  be  considered  sottkd  law  that,  where  requisite,  the  Court  will  autho- 
rize a  receiver  to  give  a  charge  in  priority  to  the  debentures.  Greenwood  v.  Alge- 
siras  Railway,  (1894)  2  Ch.  205. 

As  to  limiting  the  time  for  which  a  manager  is  appointed,  see  Form  468. 

As  to  specially  directing  possession  to  be  taken,  see  Marruirje^  Keave  ^-  Co.y  (1896) 
2  Ch.  GG:3. 

Upon  motion,  &c. :  Let  all  the  hereds  and  premes  comprised  in  the    Form  470. 

indenture,  dated,  &c.,  and  all  the  chattels  or  things  upon  or  connected  Z~, 

o        1  Sale  on 

with  such  hereds  and  prems  and  contd  in  the  sd  indre  be  sold  with  motion, 
the  approbation  of  the  judge.  And  let  the  proceeds  of  such  sale  be  pd 
into  Court  to  the  credit  of  this  action,  &.Q.,  or  orwise  as  the  judge 
shall  direct.  And  the  plaintiff  by  his  counsel  adopting  the  agmt 
hereinar  mentd,  Let  the  agmt  dated  31st  Oct.  1877,  and  made,  &c., 
for  the  sale  of  the  sd  hereds,  known  as  the  Own  estate,  at  the  price  of 
16,000/.,  be  carried  into  effect,  and  let  the  moneys  to  arise  from  the 
sale  of  the  last-mentd  hereds  bo  pd  into  Court  to  the  cx-edit  of  this 
action,  &c.,  or  orwise  as  the  judge  shall  direct.  Davis  v.  Ashicin,  Hall, 
V.-C,  27th  Nov.  1877.     A.  3552.     See  also  the  report  in  26  W.  E.  139. 

The  above  order  was  made  under  the  old  practice,  but  see  now  R.  S.  C,  Ord.  LI., 
r.  lb  (Nov.,  1893),  Ann.  Pr.  (1897)  950. 

An  order  for  sale  is  sometimes  made  before  the  hearing  and  sometimes  at  the 
hearing,  and  in  other  cases  after  the  hearing.  Very  commonly  the  judgment  gives 
liberty  to  apply  in  chambers  as  to  sale.     See  Form  459. 

When  there  is  a  debenture  trust  deed  the  conduct  of  the  sale  is  to  be  given  to  the 
trustees,  unless  the  Court  otherwise  directs.  See  R.  S.  C,  Ord.  L.,  r.  10  ;  lJi(u».  v. 
Mersey  Eubber  Co.,  Romer,  J.,  at  Chambers,  189G. 

Upon  motion  this  day  made,  &c.,  and  upon  hearing,  &c.,  and  upon  Form  470a. 

reading  order  dated  23rd  June,  1896,  &c.    Order  that  the  undertaking   7     7^    ;     T^ 

of  the  dft  coy  and  all  the  ppty  whatsoever  and  wheresoever  comprised  for  s;ile  as 

in  the  above-mentd  debentures  be  sold  as  a  o-oing:  concern,  with  the  8'"^°= 

°        o  '  concern. 

approbation  of  the  judge  in  chambers,  and  that  the  moneys  to  arise 
by  such  sale  be  pd  into  Ct  to  the  credit  of  this  action.  Costs  of  motion 
to  be  costs  in  action.  Liberty  to  aj^jDly  as  to  such  sale.  Re  Olympia, 
Limtd.,  Peacock  v.  Olympia,  Limtd.,  subject  to  further  order.  Yaughan 
Williams,  J.,  3rd  July,  1896. 


Upon  motion  for  judgment,  &c.  [^declaration  of  charye,  accounts,  and  porm  470b 

inquiries'],  and  order  that  real  and  personal  ppty  comprised  in  the  sd  

deed,  and  the  business  of  the  coy,  be  sold  as  a  going  concern  with  gaie  as  "-oino- 
the  approbation  of  the  judge,  and  let  the  money  to  arise  by  such  sale  concern. 
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be  pd  into  Ct  to  the  credit  of  this  action,  &c.  Perry  on  behalf,  8fc.  v. 
Glutton,  Malins,  V.-C,  7th  July,  1876,  P.  139.  See  Part  I.,  Form  542, 
followed  by  Kekewich,  J.,  Hall  v.  Goij,  L'lmtd.,  (1891)  H.  3,315,  and 
by  Yaughan  Williams,  J.,  Crawford  v.  Gamgee,  S^c.  Limtd.,  (1892) 
C.  3,091. 

Form  470c.  Order  this  pjaty  of  the  coy  at  M.,  and  all  other  the  real  and  personal 
Liberty  to  VV^J  °^  ^^^  ^^^  resply  comprised  in  the  fii'st  and  second  debentures,  to 
debenture  -[^g  gQ^^j  ^j^]^  ^j^q  approbation  of  the  judge.  W.  [the  Uqr']  to  have  the 
conduct  of  such  sale,  uith  liberty  to  the  pits  and  all  other  debenture 
holders  and  other  parties  to  the  action  to  bid  at  the  sd  sale.  Order 
that  money  to  arise  from  sale  be  pd  to  the  sd  W.,  and  that  he  do 
within  fourteen  days  after  receipt  thof  pay  same  (the  amount  and  date 
of  receipt  to  be  verified  by  afft)  into  Ct,  &c.  Smith,  Ward  ^'  Co.,  on 
behalf  ^^c.  v.  Eastern  Sugar  Co.,  and  M.,  on  behalf,  ^'c,  Jessel,  M.E., 
2nd  April,  1881,  B.  1,079.     See  Part  I.,  Porm  546. 

In  another  case  the  judgment  ordered  "that  the  property  now  comprised  in  and 
subject  to  the  said  debentures  or  the  said  deeds  or  either  of  them  be  sold  forthwith, 
with  the  approbation  of  the  judge,  and  that  the  moneys  produced  thereby  be  paid 
into  Court,  &c. ,  and  any  party  not  having  the  conduct  of  the  sale  is  to  be  at  liberty 
to  bid  thereat."  Johnson  v.  Aberdare,  Chitty,  J.,  23rd  January,  1896,  Part  I., 
Form  551.  And  for  order  giving  debenture  holders  liberty  to  bid  and  to  set  off  a 
large  percentage  of  their  debcntiu-es  against  purchase-money,  see  or&evm.  Douglas  \. 
Surrey,  ^-c.  Co.  of  Chitty,  J.,  13th  Jan.,  1883,  set  out  in  Part  I.,  p.  894. 

As  to  liberty  to  bid.— As  a  general  rule,  a  party  to  the  action  is  not  allowed  to  bid 
and  purchase  without  obtaining  previous  leave.  Ehcorthy  v.  Billing,  10  Sim.  98  ; 
and,  in  general,  leave  to  bid  is  not  given  to  the  party  having  the  conduct  of  the 
action.     Domville  v.  Berrington,  2  Y.  &  C.  723.     See,  further,  Seton,  295. 

Form  471.  Upon  the  applicon  of  the  plaintiff  and  hearing  the  respective  solicitors 
fT'-.  7"  T  for  the  sd  plaintiff  and  the  defendants,  and  upon  reading  the  judgment 
of  company's  dated  the  9th  day  of  April,  1886,  and  the  order  dated  the  25th  day  of 
patent,  May,  1886,  appointing  H.  P.  K.  receiver  herein  : 

deberituic  It  is  ordered  that  the  English  and  foreign  letters  patent  belonging 

holder  to  bid.    ^^  ^]^g  defendant  coy  bo  sold  by  tender,  with  the  approbation  of  the 

judge,  such  tender  or  tenders  to  be  sent  in  to  the  chief  clerk. 

And  by  consent  it  is  ordered  that  the  plaintiff  and  Frederick  "William 

Varley,  a  debre  holder,  be  at  liberty  to  tender  for  and  become  the 

pcliasor  or  pchasors  of  the  sd  letters  patent. 

And  it  is  ordered  that  the  money  to  arise  from  such  sale  be  pd  into 

Court  to  the  credit  of  this  action.     Beale  v.   Varley,   1886,  B.   1548. 

Bacon,  V.-C,  22nd  Jan.  1886. 

Form  472.  Upon  iho  applicon  of  the  pit,  and  upon  the  hearing  the  solors  for 
Ordtr  for  HaTc  *^®  applicant  for  the  [oil]  liqr  of  the  deft  coy  for  the  following  parties 
of  tramway. 
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having  liberty  to  attend,  namely,  S.,  K.,  T.,  and  G-.,  and  upon  reading 
an  order  for  sale  dated  25th  March,  1891,  two  affts,  &c. 

It  is  ordered  that  the  sd  agreement,  dated  the  25th  July,  1891,  made 
between  the  rear  and  manager  of  the  undertaking  of  the  deft  coy  and  the 

pit  of  the  one  part,  and  tho Coy  of  the  other  part,  for  the  sale  and 

purchase  of  the  deft  coy's  undertaking,  dated  the  25th  July,  1891,  as 
modified  by  the  supplemental  agreement  dated  the  28th  July,  1891,  be 
carried  into  elfect.  Lowe  v.  North  London,  ^t.  Co.;  hi  re  same  Co., 
North,  J.,  at  Chambers,  31st  July,  1891.     B.  1130. 


Upon  applicon  of  the  pits  and  upon  hearing,  &c.  Form  473. 


Another. 


It  is  ordered  that  the  said  conditional  agreement,  dated,  &c.,  and 
made  between  the  deft  coy  by  the  sd  D.,  the  recr  and  manager  of  the 
undertaking  of  the  deft  coy  of  the  one  part,  and  B.  of  the  other  part,  for 
the  sale  of  the  undertaking  and  property  of  the  deft  coy,  be  confirmed 
and  carried  into  efltect.  City  of  London  Contract  Corporation  v. 
Coventry,  Sfc.  Co.,  Chitty,  J.,  at  Chambers,  16th  May,  1892.     A.  722. 


Upon  the  applicon  of  pit,  &c.,  and  upon,  &c.,  order  that  a  condi-  Form  473a. 
tional  agreemnt  dated  12th  May,  1896,  and  made  between  the  L.  Co.,  Order  con- 
Limtd.,  of  the  one  part,  and  K.  and  T.  of  the  other  part,  for  the  sale  firmino:  sale  of 

to  the  sd  K.  and  T.  at  the  sum  of 1,  of  certain  freehold  land  payment  into 

situate  at ,  upon  the  terms  and  conditions  referred  to  in  the  sd  Court. 

contract,  be  carried  into  effect,  and  the  sd  K.  and  T.,  by  their  solors 
declaring  themselves  content  with  the  title  to  the  sd  freehold  land 
already  purchased  by  them,  order  that  the  sd  W.  (the  receiver  and 
liqr)  and  the  sd  K.  and  T.  do  on  or  before  the  30th  Aug.,  1896,  make 
the  respive  lodgments  in  Ct  as  directed  in  the  lodgment  schedule 
hereto,  and  that  upon  such  payments  being  made  the  sd  K.  and  T.  be 
let  into  possession  of  the  sd  freehold  land,  and  order  that  all  proper 
parties  are  to  join  in  and  execute  a  proper  conveyance  of  the  sd 
freehold  land  to  the  sd  K.  and  T.,  or  as  they  may  direct,  such  convey- 
ance to  be  settled  by  the  Court  in  case  the  parties  differ,  and  order 

that  the  sd  "VV.  be  at  Hberty  to  pay  the  sum  of /.,  to  Messrs. , 

as  commission  for  negotiating  the  sd  sale.     [The  lodgment  schedule 

provided  for  lodgment  of  "  deposit  on  sale  of  freehold  land  at ,  to 

K.  and  T.,  under  agreemt  dated  the  12th  of  May,  1896,  by  W.,"  and 

also  for  lodgment  of  "  balance  of 1,  purchase-money  under  the  sd 

agreemt  by  K.  and  T."  "The  above  funds  not  to  be  transferred  or 
otherwise  dealt  with  without  notice  to  K.  and  T.,  the  purchasers."] 
Somerset  v.  Land  Securities  Co.,  Limtd.,  Yaughan  Williams,  J.,  3rd 
June,  1896. 
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Form  474.        Upon  the  applicon  of  pit,  &c.,  order  that  A.,  B.  and  C,  the  receivers 
Q  ,         T        appointed  in  this  action,  may  raise  and  borrow  a  sum  not  exceeding 
rizing  receiver  2,000^.  upon  the  security  of  and  as  a  charge  upon  the  ppty,  assets,  and 
to  borrow.        undertaking  of  the  dft  association,  comprised  in  or  subject  to  the 
securities  and  charge  created  by  the  debentures  issued  by  the  dft 
association  to  the  pit  and  all  other  debenture  holders  in  priority  over 
the  sd  debentures,  and  on  the  terms  that  the  same  shall  not  be  repay- 
able to  the  lenders  except  at  the  option  of  the  borrowers  until  Slst 
July,  1895,  and  at  a  rate  of  interest  not  exceeding  6  p.c.p.a.  and  1  p.c. 
commission,   together  with    the  projier  costs  of   the  lenders  of   and 
incident  to  the  sd  loan,  and  which  interest,  commission  and  costs  are 
to  constitute  a  charge  upon  the  sd  ppty,  and  to  be  pd  by  the  receivers. 
Black  V.  Williams,  Vaughan  Williams,  J,,  15th  March,  1895. 

Upon  tlie  application,  &c.  order  tliat  F.  [the  receiver  and  nuowger']  be  at  liberty  to 
borrow,  at  a  rate  of  interest  not  exceeding  one  per  cent,  above  the  bank  rate,  the 
sum  of  2,000^.  for  the  purposes  mentioned  in  his  said  affidavit  filed  the  13th  day  of 
Nov.,  1891.  And  it  is  ordered  that  the  said  sum  of  2,000?.,  when  borrowed,  be  a 
charge  upon  the  property  and  undertaking  of  the  defendant  company,  in  priority 
to  the  issue  of  50,OOOZ.  First  Mortgage  Debentures  of  the  defendant  company. 
English,  %c.  Trust -v.  J.  Nitnnelay  S,  Co.,  Chitty,  J.,  23rd  November,  1891. 

Upon  motion,  &c.  [_07-dcr  for  sale'],  and  order  that  the  said  M.,thereceiver  and  manager 
appointed  by  the  said  order,  be  at  liberty  to  borrow  such  further  sums  of  money  as 
with  the  sums  already  borrowed,  under  the  liberty  given  by  that  order,  will  amount 
to  the  sum  of  3,000?.  in  the  said  order  mentioned,  and  order  that  the  total  amount 
of  such  sums  borrowed  and  to  be  borrowed,  and  interest  on  such  total  amount  at 
the  rate  not  exceeding  5  per  cent,  per  annum  from  the  respective  days  on  which 
such  sums  have  been  and  such  sums  shall  be  borrowed,  constitute  a  first  charge  upon 
the  said  undertaking,  and  all  the  property  of  the  defendant  company  comprised  in 
such  debentures  in  priority  to  the  said  debentures.  Vaughan  Williams,  J.,  PeacoeJc 
V.  Olynipia,  Limited,  3rd  July,  1896. 


Form  475. 

Liberty  to 
receiver  and 
manager  to 
borrow  and 
create  firht 
charge. 


Upon  the  applicon  of  the  pits,  &c.,  It  is  ordered  that  Y.,  the  recr 
and  manager  appointed  by  the  sd  order  dated  the  21st  day  of  Nov. 
1890,  be  at  liberty  (for  the  purpose  of  carrying  on  the  business  of  the 
sd  Tivoli,  Limited,  pursuant  to  the  sd  order  dated  the  26th  Jan.  1891) 
to  raise  on  mortgage  of  the  assets  of  tho  said  coy,  and  all  other  the 
property  and  effects  included  in  the  debentures  issued  by  the  sd  coy, 
a  further  sum  not  exceeding  2,000/.  at  interest  at  a  rate  not  exceeding 
11.  p.  c.  p.  a.  from  the  date  of  the  advance  until  repayment.  And  it  is 
ordered  that  such  money,  when  raised,  and  interest  be  a  first  charge 
upon  the  assets  of  the  sd  coy,  and  all  other  the  property  and  effects 
included  in  tho  sd  debentures  subject  only  to  the  mortgage  of  70,000/., 
and  interest  at  4  A  p.  c.  p.  a.  in  favour  of  the  defts  Charles  Hiirter  and 
Hubert  lliirtcr,  and  to  tho  mortgage  thereon  not  exceeding  3,000/.  and 
interest,  authorized  to  bo  raised  by  the  sd  order  dated  the  2Cth  Jan. 
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1891.  Barret fs  Breivery,  ^'c.  Co.  v.  The  TivoU,  Limited,  Chitty,  J.,  at 
Chambers,  26th  March,  1891.     A.  418. 

For  forms  of  liberty  to  receiver  to  issue  certificates  or  debentures  in  respect  of 
money  raised,  see  Part  I.,  pp.  897,  898. 

Upon  the  appHcon  of  the  pit,  and  upon  hearing  the  solors  for  the    Form.  476. 

applicant  and  the  defts,  B.  and  11.,  and  for  the  liqr  of  the  deft  coy.  Liberty  to 

and  upon  reading,  &c..  It  is  ordered  that  B.  and  H.,  the  recrs  and  receiver  and 

managers  appointed  in  this  action,  be  at  liberty  to  pay  off  or  take  a  ™     ^  g^.^^ 

transfer  of  the  mortgages  for  6,000^.,  held  by ,  full  particulars  of  mortgage, 

which  are  set  out  in  the  third  part  of  the  first  schedule  to  the  trust  n°  ,,°  ,  °^^°""'' 

'-  lur  tnat  pur- 

deed  of  the  25th  March,  1891,  mentd  in  the  judgment  of  the  23rd  Jan.  pose. 

1892,  and  for  that  purpose,  if  necessary,  to  borrow  any  sums  of  money, 
not  exceeding  6,000/.,  at  interest ;  And  it  is  ordered  that  the  principal 
moneys  so  borrowed  and  interest  be  charged  upon  the  whole  under- 
taking, property,  and  assets  of  the  deft  coy,  comprised  in  the  security 
created  by  the  debentures  and  trust  deed  in  the  sd  judgment  mentd, 
and  be  a  first  charge  (subject  to  the  mortgage  of  M.)  upon  the  assets 
of  the  deft  coy;  And  it  is  ordered  that  the  sd  B.  and  H.,  as  such 
recrs  and  managers,  be  at  liberty  to  execute  a  proper  instrument  or 
instruments  for  perfecting  such  change  ;  And  it  is  ordered  that  the 
costs  of  this  applicon,  and  of  carrying  out  the  sd  loan,  be  paid  out  of 
the  assets  of  the  deft  coy.  liutton  v.  Southampton  Naval  Works, 
Kekewich,  J.,  at  Chambers,  28th  April,  1892.     A.  700. 


Upon  the  applicon  of  the  pits,  &c.,  order  that  the  sd  B.,  as  such  recr  Form  476a. 
and  manager,  be  at  liberty  to  carry  on  the  said  business  for  eight  weeks  Appointment 
as  from  the  30th  day  of  Nov.  1891,  and  that  the  sd  recr  and  manager  be  of  receiver,  to 
at  liberty,  out  of  the  cash  in  his  hands,  to  pay  out  the  distress  put  in  by  jji_^Qao-er  for 
the  landlord  of  the  coy  upon  the  coy's  premises  at  Maidstone,  and  eight  weeks, 
that  the  sd  recr  and  manager  be  also  at  liberty  to  pay  the  wages  and  ^'     }.  ^^  J^j, 
travellers'  commission  now  overdue  or  to  become  due  during  the  sd  &c. 
period  of  eight  weeks.      Game,   Harrison  and  Lamer  v.  LIop  Tea  Co., 
Kekewich,  J.  (for  North,  J.),  4th  Dec.  1891.     A.  1679. 


Upon  the  applicon  of  the  pit,  and  upon  hearing  counsel  for  the    Form  477. 
applicant,  and  the  solors  for  the  defts  and  for  the  debenture  holders  Lib^^rtv~to 
of  the  above  coy  other  than  the  pit,  and  upon  reading,  &c.,  and  all  receiver  to  go 
the  debenture  holders  of  the  defendant  coy  by  their  solors  consenting,     ooie^d^in 
It  is  ordered  that  the  recr  appointed  in  this  action  be   at  liberty  to 
proceed  to  Constantinople,  in  the  Empire  of  Turkey,  with  a  view  to 

effecting  a  sale  of  the  shares  in  the Co.,  held  by  the  deft  company, 

and  of  entering  into  a  conditional  contract  for  that  purpose.     And  it  is 
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ordered  tlicat  the  said  reor  do  look  after  the  property  of  the  deft  coy, 
situate  at  Constantinople  afsd,  and  report  to  the  judge  what  should  be 
done  herewith.  Johns  v.  Imperial  Ottoman  Ice  Co.^  Stirling,  J.,  in 
Chambers,  3rd  Aug.  1891.     A.  1203. 

For  forms  of  certificate  of  sale  by  tender  and  approval  of  conditional  contract  for 
sale,  see  Part  I.,  p.  895. 


Form  478. 

Liberty  to 
receiver  to 
compromise 
claim.s  with 
vendor 
abroad. 


Upon  the  applicon  of  the  pltf,  and  upon  hearing  counsel  for  the 
applicant  and  the  solicitors  for  the  defts,  and  upon  reading,  &c.,  and 
the  deft  coy  by  their  solors  consenting  to  this  order,  and  the  other 
defts  not  objecting,  It  is  ordered  that  W.,  the  recr  appointed  by  order 
of  2nd  March,  1892,  be  at  liberty,  by  his  agents  in  Batavia,  to  propose 
to  compromise  (and,  if  accepted,  to  carry  into  effect  such  proposal)  the 
action  now  pending  against  the  coy  in  the  Batavian  Courts  at  the  suit 
of  A.,  upon  the  terms  of  relieving  the  sd  A.  and  his  co-vendors,  either 
wholly  or  in  part,  from  the  guarantee  contained  in  the  original 
agreement  for  sale  of  the  18th  July,  1890  (and  referred  to  in  the 
prospectus  of  the  coy),  that  the  tobacco  crop  upon  the  coy's  tobacco 
estates  in  Sumatra,  for  the  year  1890,  should  realize  a  net  profit  (after 
paying  all  expenses  of  planting,  cultivation,  cutting,  and  shipment 
to  Europe,  and  all  other  expenses  in  connection  therewith,  except  the 
coy's  expenses  of  administration  in  London)  of  at  least  13,500^.  ; 
and  in  the  event  of  such  compromise  being  effected,  It  is  ordered  that 
the  deft  coy  deliver  up  to  the  vendors  or  their  nominees  all  the  shares 
which  have  been  allotted  to  the  vendors  or  their  nominees,  and  which 
have  been  retained  by  the  coy  as  security  for  the  sd  guarantee,  or 
the  whole  of  such  shares  less  such  number  as,  under  the  terms  of  any 
such  compromise,  it  shall  be  agreed  that  the  coy  may  retain  as  security 
for  the  performance  of  such  guarantee  in  part.  And  it  is  ordered  that 
the  costs  of  this  applicon  be  costs  in  the  action.  Heritage  v.  Delhi 
Bedazei,  Sfc,  Limtd,  Chitty,  J.,  at  Chambers,  22nd  June,  1892.    A.  914. 


Form  479. 

Liberty  to 


&c 


Upon  the  applicon  of  the  deft  coy,  and  upon  hearing  the  solors  for 
the  applicants  and  for  the  pltf  and  for  the  remaining  deft,  and  upon 
^romote^bill  reading,  &c.,  It  is  ordered  that  the  deft  be  at  liberty  to  proceed  with 
in  parliament,  the  bill  before  the  present  session  of  Parliament  intituled,  "A  Bill 
to  confer  further  powers  upon  the  Milford  Docks  Coy  and  for  other 
purposes,"  and  that  B.,  the  recr  appointed  by  order  dated  9th  Feb. 
1 892,  bo  at  liberty  to  pay  all  proper  costs,  charges,  and  expenses  in 
connection  therewith,  and  be  allowed  same  in  his  account.  And  it  is 
ordered  that  the  deft  coy  be  at  liberty  to  issue  to  the  London  Trust 
Coy  Lmtd,  debenture  stock  "A"  for  150^.,  interest  due  to  that  coy  on 
the  Ist  July,  1891,  and  a  certificate  of  indebtedness  of  the  deft  com- 
pany in  respect  of  tho  subsequent  interest.     And  it  is  ordered  that  the 
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deft  coy  be  at  liberty  to  issue  to  holders  of  debenture  stock  "A"  on 
the  Ist  of  July,  1891,  who  may  accept  the  offer  contained  in  the 
circular  letters  dated  the  1st  and  20th  July,  1891,  like  debenture  stock 
in  respect  of  the  several  amounts  of  interest  due  to  them.  Sheppard  v. 
Milford  Docks  Co.  (1891,  S.  No.  3022),  Stirling,  J.,  at  Chambers,  21st 
March,  1892. 

Compare  Buchham  v.  Trustees  of  Whitehaven,  55  L.  T.  C94. 


Upon  the  applicon  of  the  liqr,  &c..  It  is  ordered  that  the  liqr  and  Form  479  a. 
the  recr  and  manager  appointed  in  th^   above-mentd  action  be   at  Liberty  to 
liberty  to  intervene  in  the  liquidation  proceedings  of  the  above-named  liquidator  and 

•^  ^  *■  *^  rcccivGr  to 

coy  now  pending  in  the  High  Ct  of  Griqualand,  South  Africa,  and  to  intervene 
apply  to  that  Ct  that  the  sale  of  the  ppty  of  the  above-named  coy  may  in  liquidation 
be  stayed  provisionally  pending  the  reconstruction  of  the  coy,  and  for  abroad.    ° 
this  purpose  to  instruct  agents  in  Kimberley,  the  expenditure  for  the 

afsd  purposes   not   to   exceed   1,  without   the  leave   of   the   Ct. 

Liberty  to  apply.     No)-ih  Eastern  Bultfontein  (00246  of  1893),   and 
Posno  V.  Lawson  (1893,  P.  2089),  Eeg.  14th  Nov.  1893. 


Upon  the  applicon  of  pits,  d'c,  order  that  E.,  the  recr  appointed  in  Form  479b. 
this  action,  be  at  liberty  to  take  such  proceedings  as  he  may  be  advised  Liberty  to 
in  an  action  now  pending  in  France,  before  the  Civil  Tribunal  of  the  take  proceed- 
Seine,  wherein  a  certain  coy  called,  &c.  is  pit,  and  the  Latigue  Coy  is  j^ance. 
dft.     Laio  Guarantee^  ^'c.  v.  Latiyue,  ^c.  Coy  and  others,  Cave,  J.,  13th 
Oct.,  1896. 


Upon  the  applicon,  &c.  of  the  dfts  N.  and  S.,  trustees  for  the  first  Form  479c. 
mortgage  debenture  holders  of  the  dft  coy,  and  upon  hearing,  &c..  Liberty  to 
order  that  the  applicants  be  at  liberty  to  appeal  against  the  judgment  trustees  to 
of  the  Civil  Tribunal  of  the  Seine,  Paris,  in  the  actions  instituted  by  H., 
referred  to  in  the  sd  order,  dated  the  20th  Jan.,  1896,  and  that  they  be 
indemnified  against  any  costs,  charges,  and  expenses  incurred  by  them 
in  connection  with  such  appeal  out  of  any  moneys  arising  from  the 
realization  of  the  security  comprised  in  the  trust  deed  or  in  the  hands 
of  P.,  the  recr  in  this  action,  or  which  may  be  pd  into  Ct  by  him,  and 
order  that  the  funds  in  Ct  be  dealt  with  as  directed  in  the  payment 
schedule  hereto ;  the  sum  of  150^.  to  be  pd  to  the  applicants,  being  for 
the  purpose  of  prosecuting  the  sd  appeal  and  for  paying  the  further 
bill  of  costs  of  H.,  the  legal  adviser  in  Prance  of  the  applicants.  The 
payment  schedule  provided — "  Sell  sufficient  new  consols  to  raise  150?. 
cash,  pay  proceeds  to  N.  and  S.  dfts."  Wilson  v.  Martmy,  Limtd, 
Vaughan  AVilliams,  J.,  2nd  July,  1896. 

p.  F  F 
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Form  479d. 

Liberty  to 
tinsecured 
creditors  to 
defend  deben- 
ture actions. 


Upon  applicon  of  H.  &  Co.,  unsecured  creditors  of  the  above-named 
coy,  &c.,  order  that  upon  the  applicants  indemnifying  W.,  the  liqr  of 
the  dft  coy,  against  all  costs  to  be  incurred  by  him  or  •which  he  may 
become  liable  to  pay  by  reason  of  this  action  being  defended  in  the 
name  of  the  sd  coy,  the  amount  and  the  form  of  such  indemnity  to  be 
settled  by  the  judge  or  by  the  Registrar  Cos  (Winding-up)  in  case  the 
parties  differ,  the  future  conduct  of  the  defence  in  this  action,  on  behalf 
of  the  dft  coy,  be  committed  to  the  sd  H.  &  Co.,  and  order  that  appli- 
cants have  ten  days  from  the  date  of  this  order  within  which  to  deliver 
the  statement  of  defence  of  dft  coy,  and  order  that  applicants  pay  to 
the  dfts,  the  coy,  their  costs  of  this  applicon,  such  costs  to  be  taxed, 
and  order  that  appKcants  be  at  liberty  to  apply  to  be  recouped  the 
amount  they  shall  pay  out  of  the  assets  the  subject-matter  of  this 
action,  and  the  costs  of  pit  and  of  the  dfts  B.  and  B.  of  this  applicon 
are  to  be  their  costs  in  this  action.  Waiies,  on  behalf,  §'c.  v.  Hemp 
Yarn,  ^'c.  Co.,  Vaughan  Williams,  J.,  7th  May,  1896. 


Form  480. 

Liberty  to 
liquidator  to 
execute  power 
of  attorney 
to  collect 
arrears  of 
calls  abroad 
and  manage 
property. 


\Intitided  in  Debenture  Holder'' s  Action  and  i?i  ike  Winding-up.~\ 

Upon  the  applicon  of  A.,  the  liqr  of  the  deft  coy,  and  upon  hearing  the 
solors  for  the  applicant  and  for  the  pltf,  and  upon  reading  the  order 
dated  the  11th  Aug.  1890,  and  an  afft,  &c..  It  is  ordered  that  the 
applicant  A.,  as  liqr  of  the  deft  coy,  be  at  liberty  to  execute  in  favour* 
of  S.  a  full  power  or  powers  of  attorney  for  the  management  and 
realization  of  the  property  of  the  deft  coy  in  the  colony  of  Fiji  or 
elsewhere  in  Australasia,  including  full  powers  to  collect  arrears  of 
calls,  and  all  calls  now  or  hereafter  to  be  made  on  contributories  residing 
in  Australasia,  and  to  compromise  all  present  and  future  liability  of 
such  persons  as  contributories,  and  with  the  further  power  generally 
to  assume  the  management  of  the  deft  coy's  property  in  Fiji.  Black 
V.  Mortgage  Sf  Agency  Co.  of  Australasia,  and  In  re  Same  Co.,  Vac. 
Judge  at  Chambers,  6th  Oct.  1891. 


Form  481. 

Liberty  for 
trustees  for 
debenture - 
holders  to  ap- 
point agents 
to  complete 
railway 
abroad,  and 
send  them 
money. 


Upon  the  applicon  of  the  pltf,  and  upon  hearing  the  solors  for  the 
applicant  and  for  the  defts,  and  upon  reading,  &c..  It  is  ordered  that 
the  defts,  W.,  H.,  and  I.,  be  at  liberty  to  appoint  D.  and  L.,  the 
members  of  the  local  board  of  directors  of  the  deft  coy  at  Buenos 
Ayres  in  the  Argentine  Republic,  as  agents  of  the  said  defts,  to  com- 
plete the  railway  and  works  in  accordance  with  the  provisions  of  the 
deed  dated  23rd  May,  1889,  mentioned  in  the  indorsement  on  the  writ, 
and  that  tlio  sd  defts  bo  at  liberty  to  remit  to  such  agents,  out  of  the 
moneys  in  tlioir  liands,  a  sum  not  exceeding  7,000/.  for  the  purpose  of 
being  expended  by  and  under  their  direction  in  or  towards  completing 
the  said  works.  Coppinger  v.  Santa  Fc,  Sfc.  Co.,  1891.  C.  3802. 
Chitty,  J.,  at  Chambers,  7th  Nov.  1891, 
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Upon  the  applicon  of  the  pltf,  and  upon  hearing  the  solors  for  the    Form  482. 
applicant  and  for  the  defts,  and  upon  reading,  &c.,  It  is  ordered  that  Liberty  for 
the  defts,  W.,  H.,  and  I.,  be  at  liberty  (notwithstanding  that  D.  and  trustees  for 
L.  have  not  given  security  as  directed  by  the  sd  order  dated  the  5th  holders  to 
March,  1892)  out  of  the  moneys  in  their  hands  as  trustees  to  remit  to  make  various 
the  sd  D.  and  L.,  any  sum  or  sums  not  exceeding  in  the  whole  the  sum  consignments. 
of  3,000/,,  to  be  appHed  by  them  in  or  towards  all  or  any  of  the  pur- 
poses mentd  in  the  sd  order  dated  the  5th  March,  1892,  and  that  the 
sd  defts  be  at  liberty  to  remit  to  the  sd  D.  and  L.  the  further  sum  of 
800/.  to  be  expended  by  them  in  paying  the  duty  payable  on  the 
registration   of   the   mortgage   to   secure  the  First  Debenture  Stock 
of    the   deft   coy   on   the   further  lands   acquired   by   the   deft   coy. 
And  it  is  ordered  that  C,  the  recr  and  manager,  be  at   liberty  to 
give  the  necessary  orders  for  stores,  consisting  of  duplicate  parts  of 
engines,  carriages,  and  wagons  required  for  working  the  railway,  at  a 
cost  not  exceeding  3,200/.,  including  the  engineer's  fee  for  inspection 
and  the  cost  of  shipment  to  the  Argentine  EepubHc,  and  also  to  order 
coal  for  use  on  the  railway  at  a  cost,  including  the  shipment  thof  to 
the  Argentine  Republic,  of  1,200/.,  and  to  consign  such  material  and 
coal  to  the  sd  D.  &  L.,  and  to  pay  sundry  small  accounts  of  the  coy 
amounting  together  to  177/.  9s.  7M.     And  it  is  ordered  that  the  sd 
defts  be  at  liberty,  out  of  the  moneys  in  their  hands  as  trustees,  to  pay 
to  the  said  recr  and  manager  the  said  sum  of  177/.  9s.  7Af/.  and  such 
amounts  as  he  may  require  for  the  purchase  and  shipment  of  the  sd 
materials  and  coal  and  expenses  connected  therewith,  not  exceeding  the 
sums  of  3,200/.  and  1,200/.  above  mentd.      Coppinger  v.  Sa7ita  Fe,  ^c. 
Co.,  Chitty,  J.,  at  Chambers,  28th  July,  1892.     A.  1321. 

For  an  order  giving  receiver  and  manager  leave  to  draw  cheques  for  work- 
men &c.,  see  Strapp  v.  Joseph  Bull,  Sons  ^-  Co.,  1892,  S.  1720  ;  Reg.,  14th  Dec. 
1892. 


Upon  the  applicon  of  the  pits,  and  upon  hearing,  &e.,  and  upon  Form  483. 

reading,  &c.,  It  is  ordered  that,  notwithstanding  the  orders  of  the  21st  777 

Nov.  1890,  and  26th  Jan.  1891,  Y.,  the  recr  and  manager  of  the  busi-  receiver  and 

ness  of  the  Tivoli,  Limited,  appointed  by  the  sd  order  dated  the  21st  manager  to 

close  DllSl- 

day  of  Nov.  1890,  be  at  liberty  to  close  the  Tivoli,  Limited,  and  the  nesses  of 

businesses  thereof,  or  any  of  them,  at  such  times  as  he  may,  in  his  company, 
absolute   discretion,    think    fit.     Barrett^s   Brewery,    ^-c.    Co.    v.    The 
Tivoli,  Ld,  Chitty,  J.,  at  Chambers,  8th  April,  1891.     A.  413. 


Upon  the  applicon  of  the  pits,  and  upon  hearing,  &c.,  and  upon    Form  484. 

reading,  &c..  It  is  ordered  that  F.,  the  recr  and  manager  appointed  in  :, .,  

this  action,  be  at  Uberty  to  give  up  possession  or  otherwise  dispose  of  close  public 
the  following  properties  now  held  by  the  above-named  defendants,  ^o^^^^- 

F  F  2 
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J.  Nunneley  and  Company,  the  trade  in  which  is  being  carried  on  at  a 
loss,  viz. : — 

1.  "The  Little  Wonder,"  situate,  &c. 

2.  "The  Castle  and  Falcon,"  situate  at,  &c. 

3.  "The  Nottingham  Arms,"  situate  at,  &c. 

4.  Maltings,  situate  at,  &c. ;  and 

5.  Stores,  at,  &e. 

And  the  costs  of  this  applicon  are  to  be  costs  in  this  action.  Etiglish, 
Sfc,  Investment  Trust  v.  /.  Nunneley  8j-  Co.  (1891),  E.  1253,  Chitty,  J., 
at  Chambers,  23rd  Nov.  1891. 

For  orders  giving  liberty  to  send  telegrams,  surrender  lease,  &c.,  see  Part  I., 
p.  899. 


Form  485-6. 

Summons  for 
call. 


\_Intituled  in  Winding-up  and  in  the  Action.'] 

Let  A.  B.  of,  &c.  the  [off  recr  and]  liqr  of  the  above-named  coy,  and 
the  deft  X.  attend,  &c.  \_see  Form  10],  on  the  hearing  of  an  application 
of  the  pltfi  C.  of,  &c.,  for  an  order  that  the  sd  [off  recr  and]  liqr,  upon 
being  indemnified  in  such  manner  as  the  Com-t  shall  direct,  shall  take 
such  proceedings  as  may  be  necessary  to  call  up  any  uncalled  capital 
on  the  shares  held  by  the  contributories  resply  of  the  sd  coy.  And 
that  W.,  the  receiver  in  the  above  action,  shall  be  at  liberty,  in  the 
name  of  the  sd  coy,  to  bring  such  actions  or  take  such  other  proceed- 
ings as  may  be  necessary  for  getting  in  such  call  and  any  other  moneys 
due  and  remaining  unpaid  in  respect  of  shares  held  by  the  contribu- 
tories resply  of  the  sd  coy. 


Order  5. 
Make  calls 


Form  487.  Upon  motion  made  this  day,  &c.,  His  honour  being  of  opinion  that  the 
S.  Building  Society  have  under  the  mortgage  by  the  sd  coy  to  the  sd  F. 
and  M.,  the  trustees  of  the  sd  Society,  dated  the  3rd  day  of  Nov.  1874,  a 
first  charge  on  the  unpaid  capital  of  the  sd  coy,  and  on  the  proceeds  of 
all  future  calls  made  and  to  be  made  on  the  shares  in  the  sd  coy,  doth 
order  that  the  liqrs  of  the  sd  coy  do  get  in  the  sd  unpaid  capital  under 
the  direction  of  the  judge,  and  do  place  the  same  and  the  proceeds  of 
all  future  calls  to  be  made  on  the  shares  in  the  sd  coy  to  a  separate 
account  to  be  entitled  "Calls  in  respect  of  unpaid  capital,"  and  the 
sd  unpaid  capital  and  the  proceeds  of  any  future  calls  are  not  to  be 
dealt  with  by  the  sd  liqr  without  notice  to  the  applicants.  And  it  is 
ordered  that  the  applicants  bo  at  liberty  to  add  their  costs  of  this 
applicon,  and  of  the  summons  taken  out  by  them  in  this  matter  on  the 
15th  day  of  July,  1875,  to  their  afsd  mortgage  secui-ity,  and  that  the 
costs  of  the  sd  liqrs  of  this  applicon  and  of  the  sd  summons  be  costs  in 
the  winding-up  of  the  sd  coy.  Phoenix  Bessemer  Steel  Co..,  M.  R.,  3l8t 
July,  1875  J  B.  1G55;  44  L.  J.  Ch.  683. 
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\_Intituled  in  the  Action  and  in  the  Wi^uling-up.']  Form  488. 

Upon  the  applicon  of  tho  pit  in  the  above  action  by  summons,  dated,  Xnother^ 
&c.,  whicli,  upon  hearing  counsel  for  the  applicant  and  tho  solors  for 
the  deft  B.  and  for  the  oif  recr  and  liqr  of  tho  above-named  coy  in 
Chambers,  was  adjourned  to  be  heard  in  Ct,  and  coming  on  accord- 
ingly, &c.  ;  And  upon  hearing  counsel  for  the  applicant,  for  tho  deft 
B.,  and  for  the  off  recr  and  liqr  of  the  sd  coy,  and  upon  reading,  &c., 
It  is  ordered  that  upon  the  off  recr  and  liqr  of  the  above-named  coy 
being  properly  indemnified  (such  indemnity  to  be  settled  in  the 
Chambers  of  the  Registrar  in  Cos  "Winding-up  in  case  the  parties 
differ)  against  all  costs,  charges,  and  expenses  which  the  off  recr  and 
liqr  may  be  put  to  or  may  become  liable  to  j)ay  in  respect  of  the  pro- 
ceedings in  the  winding-up,  and  in  respect  of  such  actions  or  other 
proceedings  as  are  hnfter  referred  to,  the  off  recr  and  liqr  of  the  sd 
coy  do  take  such  proceedings  as  may  be  necessary  to  call  up 
any  uncalled  capital  on  the  shares  held  by  the  contributories  resply  of 
the  sd  coy;  And  it  is  ordered  that  W.,  the  recr  in  the  above  action, 
be  at  liberty,  in  the  name  of  the  sd  coy,  to  bring  such  actions  or  take 
such  other  proceedings  as  may  be  necessary  (except  in  respect  of  the 
shares  in  the  sd  coy  held  by  the  pit  and  the  deft  B.)  for  getting  in  such 
call  and  any  other  moneys  due  and  remaining  unpaid  in  respect  of 
shares  held  by  the  contributories  resply  of  the  sd  coy ;  And  it  is 
ordered  that  the  amoimts  due  and  to  become  due  from  the  pit  and  the 
deft  B.  in  respect  of  the  shares  held  by  them  resply  in  the  sd  coy  be 
set  off  against  the  amounts  due  to  them  resply  in  respect  of  the  deben- 
tures held  by  them  in  the  sd  coy  ;  And  it  is  ordered  that  the  applicant, 
the  pit  P.,  do  pay  to^the  off  recr  and  liqr  his  costs  of  this  applicon,  such 
costs  to  be  taxed,  but  in  such  taxation  the  off  recr  and  liqr  is  to  be 
allowed  no  costs  of  his  sd  afft,  filed,  &c. ;  And  it  is  ordered  that  the 
costs  of  the  pit  and  of  the  deft  B.  (including  in  the  costs  of  the  pit  the 
amount  hnbefore  directed  to  be  paid  by  him  to  the  off  recr  and  liqr  in 
respect  of  his  costs  of  this  applicon)  be  their  costs  in  this  action. 
FoiolerY.  Broad's  Patent,  Sj-c.  Co.  (1891),  F.  1833  ;  In  re  Broad's  Patent 
Co.,  Vaughan  Williams,  J.,  26th  Jan.  1893. 

As  a  general  rule,  another  person  is  not  to  be  allowed  to  sue  in  the  liquidator's 
name:  Harrison  v.  St.  Etienne  Co.,  W.  N.  (1893),  p.  108. 

For  order  to  get  in  calls  when  there  is  no  winding-up,  see  Counsel  v.  TFashingitoH 
Diamond  Co.,  Stirling,  J.,  21st  Dec,  1891.  A.  1730.  See  Form  489,  in  the  6th  ed. 
of  this  work. 

Upon  the  applicon  of  D.  Corporation,  Limtd.,  the  trustees  for  fii'st    Form  489. 

mortgage  debentures  of  above  coy,  &c.,  order  that  B.,  the  off  recr  and  Order  for 

liqr  of  above-named  corporation,  do  pay  over  to  H.  as  such  recr  as  liquidator  to 

afsd,  all  moneys  in  his  hands  or  to  come  to  his  hands  from  calls  or  ^p^enture 

otherwise,  and  forming  part  of  the  assets  of  the  above  coy,  subject  to  holders'  re- 
ceiver. 
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Form  490. 

Eeceiver  in 
action  to  give 
up  possession 
to  receiver  of 
first  mort- 
gagee. 


tlie  payment  thereout  to  the  sd  B.  as  such  off  recr  and  Hqr  of  all  his 
fees,  costs,  charges,  and  expenses  incurred  by  him  in  the  realization 
of  the  assets  above  referred  to.  Such  costs  to  be  taxed,  &c.  In 
■winding-up  of  General  Phosphate  Corporation,  Limtd.,  Vaughan 
Williams,  J.,  13th  May,  1896. 

Uj)on  the  applicon  of  H.,  of  &c.  [_^rst  mortgagee^,  and  upon  hearing 
the  solors  for  the  applicant,  and  for  W.,  the  liqr,  recr  and  manager  of 
the  deft  coy,  and  for  the  pits,  and  upon  reading,  &c.,  It  is  ordered  that 
the  sd  W.,  as  such  liqr,  recr,  and  manager,  do  forthwith  deliver  up 

possession  of  the  messuages  and  premises,  No.  — , Lane,  in  the 

City  of  London,  to  Gr.,  of,  &c.,  the  recr  of  the  sd  ppty  appointed  by  the 
applicant  as  first  mortgagee  thof.  Hicks  v.  Billiter  Street  Offices 
Co.,  and  In  re  Same  Co.,  North,  J.,  at  Chambers,  18th  June,  1892. 
A.  900. 

See  Found,  Son  and  Sutchins,  42  C.  D.  402,  that  the  Court  will  make  such  order. 


Form  491. 

Order  for 
receiver  to 
hand  over 
articles  to 
third  party, 
who  claims 
same. 


Upon  the  applicon  of  the  pit  by  summons,  dated,  &o.,  and  upon 
hearing  the  solor  for  the  applicant,  counsel  for  C,  in  the  summons 
named,  and  the  solors  for  the  defts  by  their  liqr,  and  upon  reading,  &:c.. 
It  is  ordered  that  B.,  the  receiver  appointed  by  the  sd  order,  dated  the 
7th  Nov.  1891,  do  hand  over  to  the  sd  C.  the  several  articles  set  forth 
in  the  schedule  to  her  sd  af£t,  filed  the  10th  Dec.  1891.  And  it  is 
ordered  that  the  costs  of  the  recr  of  and  incidental  to  this  applicon  be 
allowed  to  him  in  his  accounts.  Robson  v.  Cattell  8f  Co.,  Chitty,  J.,  at 
Chambers,  19th  Jan.  1892.     B.  211. 


Form  491a. 

Order  for 
liquidator  to 
pay  moneys 
to  credit  of 
action  without 
prejudice  to 
his  remunera- 
tion, &c. 


Upon  the  appKcon  of  F.,  the  liqr  of  coy,  &c.  Order  that  all  sums 
of  money  which  shall  be  collected  by  the  sd  F.  as  such  liqr,  being 
assets  of  the  above-named  coy  charged  to  the  debenture  holders,  when 
they  aggregate  200/.  be  pd  by  him  into  Ct  to  the  credit  of  the  above 
action — '■'■  Akers  v.  Veuve-Monier,  Src,  (1895)  A.  No.  11,  liqr's  receipts" 
— and  order  that  as  an  additional  indemnity  to  the  sd  F.  all  sums  got 
in  by  him  pd  into  such  account  shall  stand  charged  with  the  payment 
of  all  costs,  charges,  and  expenses,  including  his  remuneration,  which 
he  may  incur  or  become  liable  to  pay  or  earn  in  the  realization  of  the 
assets  of  the  sd  coy,  on  behalf  of  the  sd  receiver  in  this  action,  in 
priority  to  the  sd  receiver  and  the  sd  debenture  holders.  Akers  on 
hehulj'w.  Veuve-Monier,  ^'c,  Vaughan  Williams,  J.,  27th  Feb.,  1896. _ 


Form  491b.       Upon  applicon  by  summons  dated,  &c.,  of  the  pit,  and  of  II.,  the 
T .,     .     .  receiver  appointed  in  this  action,   &c.,  order  that  B.,  the  auctioneer 

auctioneer  to    appointed  to  sell  the  ppty  comprised  in  the  security  created  by  the  first 
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mortgage  debenture  asset  of  the  dft  coy,  be  at  liberty  out  of  tlie  '"'IP^y  ^^Pf* 
proceeds  of  the  sale  of  the  sd  ppty,   other  than  proceeds  of  lease-  pay  rates,  &c. 
holds,  to  pay  to  H.  B.  T.  &  Co.  the  sum  of  108/.,  being  the  amount 

advanced  by  them  to  the  sd  receiver  on  the ,  to  pay  rates  due 

from  the  dft  coy,  and  also   the   sum   of  L,  being  the   amount 

advanced  by  them  to  the  sd  receiver  on  the day  of ,  to  pay 

rent  and  expenses  of  distress  on  the  dft  coy's  premises,  together  with 
interest  on  the  sd  two  sums  at  the  rate  of  5  p.c.p.a.  fi-om  the  respive 
dates  of  same  being  advanced,  and  costs  of  aj)plicon  and  costs  of 
action.  Hoss,  on  behalf,  ^-c.  v.  Medical  Electrical,  ^t.,  Eomor,  J., 
13th  June,  1895. 


Upon  applicon,  &c.,  order  that  B.,  the  off  recr  and  liqr  of  dft  coy,  Form  491c. 
be  at  liberty  to  institute  and  prosecute  such  proceedings  under  sect,  10  Liquidator  to 
of  the  Cos  ("Winding-up)  Act,  1890,  against  E.  and  D.,  the  above-  proceed  under 
named  pits  and  two  of  the  directors  of  the  sd  coy,  and  against  W.  &  Co.,  of  ^§90  and'^ 
the  auditors  of  the  sd  coy,  and  each  or  any  of  them  as  he  may  be  l">  indemni- 
advised,  and  order  that  the  sd  B.  be  indemnified  against  any  costs  to 
be  incurred  by  him  in  connection  with  such  proceedings  out  of  the 
funds  in  Ct  to  the  credit  of  this  action  and  repaying  assets  of  the 
above-named  coy  included  in  the  debenture  holders'  charge,  and  order 
that  costs  of  applicant  and  of  pits  and  dfts  of  this  applicon  be  costs  in 
action.     Robinson  v.  Montgomery sliire  Bretcery  Coy^  Limtd,  Yaughan 
Williams,  J.,  13  May,  1896. 

In  actions  to  enforce  debentures  and  debenture  stock  wbicli  cover  the  whole 
assets,  it  often  happens  that  there  is  some  primd  facie  case  for  proceedings  against 
the  directors  or  other  officers  of  the  company  for  misfeasance  or  breach  of  trust.  The 
debenture  holders  may  prefer  not  to  engage  in  such  litig-ation,  although  the  amount 
recovered  would  belong  to  them,  and  the  liquidator  may  have  no  funds  with  which 
to  proceed.  Nevertheless  the  Court  sometimes  brings  great  pressure  to  bear 
on  the  parties  to  insure  the  institution  and  prosecution  of  the  proceedings.  The 
motive,  apparently,  is  to  make  an  example  of  those  who  appear  to  have  miscon- 
ducted themselves,  even  thoiigh  the  enforced  litigation  is  in  the  nature  of  a  specu- 
lation conducted  at  the  risk  and  expense  of  the  debenture  holders  and  against  their 
wishes. 


Upon  applicon  by  summons  dated,  &c.,  of  F.,  a  debenture  holder  of  Form  491d. 
dft  coy,  having  leave  to  attend  the  proceedings  in  this  action  by  order  t  ■■    ,,    , 
dated  the  23rd  May,  1894,  and  upon  hearing  counsel,  »S:c.,  order  that  compromise 
B.,  the  off  receiver  and  liqr  of  the  dft  coy,  be  at  liberty  to  compromise  ^i-'^f'^-'^^^ce 
the  proceedings  commenced  by  him  under  sect.  10  of  the  Cos  Winding- 
up  Act,  1890,  against  E.  and  D.,  the  above-named  pits  and  two  of  the 
directors  of  the  sd  coy,  and  against  W.  &  Co.,  the  auditors  of  the  sd 
coy,  on  the  terms  of  the  memdum  dated,  (fee,  and  being  the  exhibit 
to  the  sd  afft  of  M.,  and  order  that  the  costs  of  all  parties  bearing 
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misfeasance. 


on  this  applicon  be  their  costs  in  this  action.   Rohinson  v.  Montgomery- 
shire Brewery  Co.,  Cave,  J.,  30th  Sept.,  1896. 

Sale  of  right  For  order  for  sale  by  tender  of  the  interest  of  the  debenture  holders  and  debenture 
to  proceed  for  stockholders  in  any  moneys  that  may  be  recovered  from  the  directors  and  others  in 
respect  of  any  claim  by  the  official  receiver  and  liquidator  of  the  company  under 
sect.  10  of  the  Companies  (Winding-up)  Act,  1890,  with  several  extraordinary  pro- 
visions with  a  vie-w  to  compelling  the  purchaser  to  proceed  under  penalty  of  forfei- 
ture of  his  rights  to  the  liquidator,  see  order  of  Vaughan  Wilhams,  J.,  in  Wood  v. 
WoodJiouse  and  Raiuson,  17th  Jan.,  1896 ;  W.  N.  (1896)  4  (4). 

In  the  above  case  the  debentiore  holders  were  unwilling  to  have  the  proceedings 
taken,  and  in  the  end  the  judge  made  an  order  for  sale  of  the  assets  as  above- 
mentioned. 


Order  on  ap 
plication  to 
enforce  pro- 
ceedings for 
misfeasance. 


Form  491e.  Upon  applicon,  &c.,  of  liqr  \_for  hy'unction  to  restrain  pit  from  com- 
mitting breach  of  undertaking  to  proceed  against  directors  for  misfeasance'], 
and  the  debenture  holders  afsd  by  their  counsel  undertaking  to  proceed 
■with  due  diligence  with  the  pending  summons  against  directors  of  the 
coy  under  sect.  10  of  Act  of  1890,  and  undertaking  not  to  compromise 
■with  any  director  -without  the  leave  of  the  Ct,  and  to  present  a  report 
to  the  Ct  every  t-wo  months,  and  also  undertaking  that  if  the  Ct  at 
any  time  should  consider  that  the  sd  debenture  holders  are  not  pro- 
ceeding with  due  diligence  ■with  the  sd  proceedings,  the  Ct  should  be 
at  liberty  to  take  the  conduct  of  the  sd  joroceedings  out  of  such  hands 
as  they  might  then  be  in,  and  to  place  them  in  the  hands  of  such 
person  as  the  Ct  might  nominate  for  the  purpose.  No  order  on  the 
applicon,  and  costs  of  liqr  reserved.  Graham  on  behalf,  Sfc.  v.  Bywater, 
Tanqueray,  Limtd.,  Vaughan  Williams,  J.,  6th  Feb.,  1896. 
The  above  is  another  instance  of  the  pressure  which  is  exercised. 


Reducing 
receiver's 
security. 


Form  491f.  Upon  the  applicon  of  pit,  &c.,  order  that  the  security  given  by  the 
sd  J.,  as  receiver  in  this  action,  by  the  recognizance  entered  into  by 
him  dated,  &c.,  and  the  bond  also  dated,  &c.,  entered  into  by  the  sd 

J.,  together  -with  the Society  as  his  sureties  be  reduced  from  the 

sum  of L,  the  amoimt  mentd  in  the  sd  bond,  to  the  sum  of 1., 

and  that  the  sd  bond  of  the  sd  society  shall  as  from  the  date  of  this 

order  stand  as  a  security  for  the  sum  of /.  and  no  more,  and  that 

the  liability  of  the  sd  society  in  respect  of  the  matters  mentd  in  the  sd 

bond  bo,  as  from  the  date  of  this  order,  limtd  to  the  sd  sum  of 1. 

Orove,  on  behalf  Sfc.  v.  Ford,  Lloyd,  ^-c.  Co.,  Vaughan  "Williams,  J., 
9th  Dec,  1895. 


Form  491g.  Upon  applicon  of  pit,  &c.,  order  that  C,  the  receiver  and  manager 
appointed  by  sd  order  dated  11th  July,  1895,  be  discharged,  and 
order  sd  C.  forthwith  to  pass  his  first  and  final  account  as  such  receiver 


Order  to  dis- 
charge re- 
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and  manager,  and  that  lio  do  lodgo  in  Ct  as  diroctod  in  the  lodgment  eoivor  and 
schedule  hereto  the  amount  of  the  balance,  if  any,  that  may  be  certified  ™^'^'*&<^^- 
to  be  due  from  him  on  passing  such  account,  and  in  the  event  of  its 
being  certified  that  there  is  a  balance  duo  to  the  sd  C.  as  such  receiver 
on  passing  the  sd  account,  order  that  the  amount  of  such  balance  be 
pd  to  the  sd  C.  as  directed  by  the  payment  schedule  liereto,  and  upon 
the  lodgment  in  Ct  by  the  sd  C.  of  the  balance,  if  any,  that  may  be 
certified  to  be  due  from  him  on  passing  his  sd  first  and  final  account, 
or  upon  its  being  certified  that  there  is  a  balance  due  to  him  on  the 
passing  of  such  account,  order  that  the  recognizance  dated,  &c.,  entered 
into  by  sd  0.  together  with,  &c.,  as  his  sureties,  be  vacated,  and  order 
that  the  funds  in  Ct  bo  dealt  with  as  directed  in  the  lodgment  and 
payment  schedules  hereto.  The  lodgment  schedule  provided  in  the 
first  column  for  lodgment  of  "The  balance,  if  any,  that  may  be 
certified  to  be  due  from  the  receiver  on  passing  his  first  and  final 
account,"  and  the  payment  schedule  provided  in  the  first  column, 
* '  Out  of  money  on  deposit  and  any  interest,  pay  the  balance,  if  any, 
due  to  the  receiver  on  passing  his  first  and  final  account,  the  amount 
to  be  certified  by  the  Registrar  Cos  (Winding-up)."  Strachey,  on 
hehalf,  8fc.  v.  The  Carrie  Schools,  Limtd.,  Vaughan  Williams,  J., 
12th  Aug.,  1896. 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  pit  M.,    ^^^^  ^^^- 
and  upon  hearing  counsel  for  B.,  the  liqr  of  the  above-named  deft  coy.  Order  to 
and  upon  reading  the  order  of  27th  April,  1892,  and  a  joint  afft  of  S.  da'tofor^'"" 
and  X.,  filed  31st  May,   1892,  and  the   exhibit  therein  referred  to  contempt, 
(whereby  it  appears  that  B.,  on  the  24th  May,   1892,  assaulted  and 
used  violence  to  the  sd  X.,  a  clerk  in  the  employ  of  the  pits'  solors, 
whilst  serving  the  sd  B.  with  a  copy  of  the  sd  order  of  this  Ct,  dated 
the  27th  day  of  April,  1892),  and  a  joint  afft  of  the  sd  B.  and  H.,  filed 
the  14th  June,  1892;  And  this  Ct,  being  of  the  opinion,  upon  con- 
sideration of  the  facts  disclosed  by  the  sd  affts,  that  the  sd  B.  has  been 
guilty  of  contempt  of  this  Ct,  doth  order  that  the  sd  B.  do  stand  com- 
mitted to  prison  for  his  sd  contempt ;  And  it  is  ordered  that  the  sd  B. 
do  pay  to  the  pit  M.  his  costs  of  this  applicon  and  consequent  thereon, 
to  be  taxed  by  the  taxing  master.     Nichols  v.  Armstrong  Cycle,  ^-c.  Co., 
Chitty,  J.,  24th  June,  1892.     B.  765. 

For  forma  of  advertisements  convening  meetings  of  debenture  holders,  and  of 
sanction  to  their  resolutions,  see  Part  I.,  p.  903. 

In  pursuance,  &c.  I  hby  certify  that  the  result  of  the  account  and  Form  493. 
inquiry  which  has  been  taken  and  made  in  pursuance  of  the  judgment  Certificate  of 
herein,  dated  4th  March,  1881,  is  as  follows  : —  amount  due 

The  pits  and  dfts  have  attended  me  by  their  respective  solors.  holders^  "^^ 

1.  In  the  third  column  of  the  schedule  hereto  are  set  forth  the 
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Form  494. 

Another  foi-m 
of  certificate. 


particulars  of  tlie  ppal  and  interest  moneys  resply  secured  by  and  duo 

under  or  in  respect  of  the debentures  of  100^.  each,  issued  by  the 

dft  coy  in  the  sd  judgment  mentd. 

2.  The  present  bearers  of  sd  debentures  are  the  several  persons  or 
firms  whose  names  and  descriptions  are  set  forth  in  the  second  column 
of  schedule. 

The  evidence  produced  consists  of  the  several  affts  of,  &c.,  and  the 
sd  several  debentures. 

Schedule. 


Serial 
No. 

Names  and  Descriptions  of 
present  bearers  of  Debentures. 

Amount  of  Pi-incipal 
and  Interest  secured  and 
due  under  Debentures. 

Number  of 

Debentures, 

and  their 

Numbers. 

Total 
Amount  due. 

£         s.      d. 

£      *.     d. 

1. 

To  the  plaintiff  0.,  of , 

merchant. 

2,000      0      0 

20 

numbered, 

&c. 

Interest  at  6  per  cent,  per 

202     17       9 

,  , 

2,202  17     9 

annum    from    1st    July, 

1879,  to  12th  April,  1881, 

the  date  of  certificate,  less 

income  tax. 

&c. 

&c. 

&c. 

&c. 

&c. 

inCt. 


As  to  master's  [formerly  chief  clerk's]  certificates,  see  R.  S.  C,  Ord.  LV.  rr.  Go 
et  seq.,  and  supra,  p.  8. 

1 .  Having  regard  to  the  declaration  contained  in  the  sd  judgment,  the 
ppty  comprised  in  the  charge  to  which  the  pit  and  the  other  holders  of 
such  of  the  debenture  bonds  of  the  dft  coy  as  were  duly  issued,  are  by 
the  sd  judgment  declared  entitled,  consists  of — 

1,640/.  2s.  3d.  consols 
and  48/.  os.  lOd.  cash 
to  the  credit  of  this  action. 

2.  The  debenture  bonds  of  the  dft  coy  which  were  didy  issued  are 
those  numbered  1,  2,  4,  5,  6,  and  8,  the  particulars  whereof  are  set  forth 
in  the  first  part  of  the  schedule  hereto.  The  present  holders  of  such 
bonds  are  the  several  persons  whose  names  are  set  opposite  to  such 
numbers  resply  in  the  third  column  of  the  sd  first  part  of  such  schedule. 

The  bonds  numbered  3,  7,  9,  and  1 0,  the  particulars  whereof  are  set 
forth  in  the  second  part  of  the  sd  schedule,  were  not  duly  issued. 

3.  Tlicro  is  duo  and  owing  to  the  pit  and  the  other  holders  of  sucli 
of  the  sd  debenture  bonds  as  were  duly  issued  for  princii)al,  the 
sums  sot  ojiposito  their  respective  names  in  the  fourth  column  of 
tho  sd  first  part  of  such  scliodulo,  amounting  altogether  to  2,020/. 
I  have  forborne  in  the  statement  of  the  assets  to  compute  interest  on 
tho  sd  bonds. 

A  time  was  fixed  by  advertisement  for  all  persons  claiming  to  be 


DEBENTURES  AND  DEBENTURE  STOCK.  44' 

holdei's  of  debenture  bonds  of  the  sd  coy  to  come  in  and  prove  thoir 
claims  at  the  Chambers  of  the  judge,  which  time  has  elapsed,  and  no 
other  person  has  come  in  and  made  any  such  claim. 

By  order  dated  &c.,  J.  P.  was  appointed  recr,  without  giving 
security,  of  the  ppty  comprised  in  the  charge,  in  the  place  of  J.  C, 
deceased. 

Schedule — showing  in  first  part  (1)  number  of  debenture ;  (2)  date  ; 
(3)  names  and  addresses  ;  (4)  amount  duo;  (5)  total.  And  in  second 
part,  number  of  debenture,  date,  and  names  and  addresses  of  holders. 

For  certificate  of  chief  clerk  as  to  result  of  inquiries  in  debenture  holders'  actions, 
see  Part  I.,  p.  905. 

Upon  the  applicon  of  the  recr  in  this  action,  and  liqr  in  the  wind-    Form  495. 


ing-up,  &c.     Order  that  the  applicant  shall  be  at  liberty  to  pay  to  Diyijend  to 
each  holder  of  debentures  whose  name  is  stated  in  the  second  column  debenture- 
of  the  first  part  of   the  schedide  to  the  chief   clerk's   certificate,  a     °    ^''^• 
dividend  of  bl.  in  respect  of  each  100^.  debenture  held  by  him,  out  of 
the  moneys  in  his  hands  as  such  recr  and  liqr.  Limhert  [on  behalf  &c.] 
V.  Mineral  Hill,  8fc.  Co.,  27th  Mar.  1877.     B.  668. 

Upon  the  applicon  by  summons,  &c.  of  the  dfts  the  C.  Bank,  &c..  Form  495a. 
order  that  the  funds  in  Ct  to  be  dealt  with  as  directed  in  the  payment  Order  to  pay 
schedule  hereto,  the  several  payments   and   carryings  over  thereby  dividends  to 
directed  to  be  made  being  in  respect  of  a  dividend  of  10^.  p.c.  on  the  holders, 
amount  of  the  principal  sums  found  due  on  the  several  debentures 
referred  to  in  the  third  schedule  to  the  registrar's  certificate  dated,  &c., 
and  order  that  the  costs  of  applicants,  of  the  pit  and  of  the  dfts  and  of  the 
sd  M.  on  sd  applicon  be  taxed,  and  that  such  costs  when  taxed  be  pd  by 
J.,  the  receiver  in  this  action,  out  of  any  moneys  in  his  hands  available 
for  the  purpose.     The  payment  schedule  provided  :   "  Sell  new  consols 
— out  of  proceeds  of  sale,  cash  dividends,  interest,  and  so  much  of  the 
money  on  deposit  as  may  be  necessary,  make  the  payments  to  the 
several  persons  and  the  carryings  over  to  the  several  accounts  resply 
mentd  in  the  second  column  of  this  schedule,  being  a  dividend  at  the 
rate  of  10/.  p.c.  on  the  principal  sums  due  in  respect  of  the  debentures 
referred  to  in  the  third  schedule  to  the  certificate  of  the  Registrar  of 
Cos  Winding-up,  dated  the  24th  Dec,  1895.     Stubher,  on  behalf,  Sj-c.  v. 
Thomas  Daniel  8f  Co.,  Limtd,  Vaiighan  Williams,  J.,  20th  Oct.,  1896. 

Upon  applicon,  &c.,  order  [discharge  receiver,  taxation  of  costs~\.  And  Form  496. 
order  that  the  residue  of  the  funds  in  Ct,  after  payment  of  the  costs  Xnotheir 
hereinbefore  directed  to  be  taxed,  be  apportioned  amongst  the  deben- 
ture holders  named  in  the  first  schedide  (Parts  I.  and  II.)  to  the  regis- 
trar's sd  certificate,  dated  20th  Nov.,  1895,  in  proportion  to  the  principal 
sums  appearing  by  the  sd  certificate  to  be  due  to  them  resj)ly,  and  that 
the  amounts  so  apportioned  and  the  names  of  the  persons  to  whom 
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sucli  amounts  are  payable  resply,  be  certified  by  tbe  Registrar  Cos 
(Winding-up),  and  order  tliat  the  funds  in  Ct  be  dealt  witli  as  directed 
in  the  payment  schedule  hereto,  and  any  person  interested  is  to  be  at 
liberty  to  apply  as  he  or  she  may  be  advised.  The  payment  schedule 
provided  :  "  Pay  costs  to  be  taxed  under  this  order.  Pay  sums  to  be 
apportioned  to  debenture  holders  by  the  certificate  of  the  Registrar  Cos 
("Winding-up) ;  "  and  the  payee's  column  stated,  payees  to  be  "Persons 
to  whom  such  sums  shall  by  such  certificate  be  certified  to  be  payable." 
Eoss,  on  behalf,  Sj-c.  v.  Medical  Electrical,  Sj-c,  Yaughan  Williams,  J., 
13th  Dec,  1895. 


Form  497. 

Furtlier  con- 
sideration in 
Chambers. 


Upon  applicon  of  pit  by  summons  for  the  further  consideration  of 
this  action,  and  upon  hearing  the  solors,  &c.  Tax  costs  of  pit  of  this 
action,  including  his  costs  of  the  applicon,  for  liberty  to  commence 
this  action,  and  his  costs  of  and  relating  to  the  applicon  for  liberty  to 
proceed  with  this  action,  &c.  And  order  that  the  funds  in  Ct  be  dealt 
with  as  directed  by  the  schedule  hereto.     Adj  oui-n  further  consideration. 

Liberty  to  apply. 

Payment  Schedule. 

Title  :  Ledger  credit  as  above. 

Funds  to  be  dealt  with : — 11,231/.  3  p.c.  Annuities. 


Particulars,  &c. 

Payee,  &c. 

Amounts. 

Money. 

Securities. 

Sell  so  much  of  the  consols  as 
will  raise  £6,062  :  10«.,  being 
the  amount  of  the  dividend 
of  5s.  in  the  £  on  sums  men- 
tioned in  5th  column  of  1st 
schedule  to  C.  C.  C. 

Out  of  proceeds  pay 

Sell  so  much  more  of  the  consols 
as  will  raise  the  costs  of  the 
plaintifE  M.,  of  S.  and  E., 
the  trustees,  &c.,  to  be  taxed 
under  this  order. 

Out  of  proceeds  pay  the  said 
costs. 

SeU  so  much  more  of  the  consols 
as  will  raise  £712:  10*.,  re- 
presenting' dividend  of  5.?.  in 
the  £  on  claims  mentioned  in 
2nd  schedule  to  C.  C.  C,  not 
fully  adjudicated  on. 

Carry  over  proceeds  of  sale .... 

Place  on  deposit    

E.  C. 

&c. 

"Account  of  dividends 
on  amount  of  claims 
not  yet  adjudicated 
on." 

£      s.     d. 

7     10      0 
&c. 

£      s.    d. 
11,231    0    0 

Mowatt  V.   Castle  Steel,  8fc.   Co.,  LimtcL,  Chitty,  J.,  6th  May,   1886. 
B.  1398. 
For  forms  of  foreclosure  orders,  bco  Part  I.,  pp.  908 — 910. 
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Upon  the  applicon  by  summons,  dated,  &c.,  of  the  pltff,  and  upon  Form  497  a. 
hearing  the  solors  for  the  applicant  and  for  the  deft  J.  B.  and  for  jjook  debts 
C.  J.  S.  the  off  recr  and  liqr  of  the  above-named  coy,  and  upon  read-  taken  in  part 
ing  the  judgment,  &c.,  the  chief  clerk's  certificate  in  this  action  dated,  amount^due^ 
&c.,  and  the  afi'dt,  &c.     It  is  ordered  that  the  book  debts  due  to  the 
deft  coy  included  in  the  Exhibit  A.  to  the  sd  afltdt  of,  &c.,  be  assigned 
to  the  pltfl  and  the  deft  J.  B.,  to  be  held  by  them  in  equal  shares,  and 
to  be  accepted  by  them  at  the  full  amount  stated  in  the  sd  exhibit,  in 
part  payment  (one-half  to  each),  of  the  amount  found  due  to  them 
resply  by  the  sd  chief  clerk's  certificate.     Foioler  v.  BrocuVs,  ^'c.  Co., 
1891.     r.  1833.     Eeg.  8  August,  1893. 

For  foreclosure  judgments,  see  Part  I.,  pp.  908,  910;  Sadler  y.  Worloj,  (1894)  2 
Ch.  170  ;  Wehh  v.  N(itio)H(l  Cycle  Co.,  W.  N.  (ISSG)  97  ;  Elias  v.  Continental  Oxygen 
Co.,  (1897)  1  Ch.  511. 
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CHAPTEE  XXXIX. 


CONTRIBUTORIES. 


Meanino-  of 
"contribu- 
tory." 


Liability  is  a 
specialty  debt. 


Proof  in 
bankiniptcy. 

Mere  debtor 
not  contribu- 
tory. 


Death  of 
contributory. 


Bankruptcy. 


Sect.  74  of  1862. — The  term  "contributory"  shall  mean  every  person  liable  to 
contribute  to  the  assets  of  a  company  under  this  Act,  in  the  event  of  the  same  being 
wound  up  :  it  shall  also,  in  all  proceedings  for  determining  the  persons  who  are  to 
be  deemed  contributories,  and  in  all  proceedings  prior  to  the  final  determination  of 
such  persons,  include  any  person  alleged  to  be  a  contributory.    [And  see  sect.  196  (5), 

[See,  as  to  contributories,  the  note  to  sect.  38,  p.  449.] 

Sect.  75  of  1862. — The  liabihty  of  any  person  to  contribute  to  the  assets  of  a  com- 
pany under  this  Act  in  the  event  of  the  same  being  wound  up,  shall  be  deemed  to 
create  a  debt  (in  England  and  Ireland  of  the  nature  of  a  specialty)  accruing  due 
from  such  person  at  the  time  when  his  liability  commenced,  but  payable  at  the  time 
or  respective  times  when  calls  are  made  as  hereinafter  mentioned  for  enforcing  such 
liability  ;  and  it  shall  be  lawful  in  the  case  of  the  bankruptcy  of  any  contributory 
to  prove  against  his  estate  the  estimated  value  of  his  liability  to  future  calls,  as  well 
as  calls  already  made. 

A  person  who  is  merely  a  debtor  to  the  company  is  not  a  contributory,  although 
in  a  sense  he  may  be  liable  to  contribute  to  the  assets.  Lee  ^-  Moor''s  Case,  5  Eq.  368  ; 
Re  European  Society,  8  C.  Div.  679.  So  where  shares  are  held  by  A.  in  trust  for  B. 
the  latter  is  not  a  contributory.  King^s  Case,  6  Ch.  196.  And  an  equitable  mort- 
gagee of  shares  is  not  a  contributory.     SicheWs  Case,  3  Ch.  119. 

Sect.  76  of  1862. — If  any  contributory  dies  cither  before  or  after  he  has  been  placed 
on  the  list  of  contributories  hereinafter  mentioned,  his  jjersonal  representatives,  heirs, 
and  devisees  shall  be  liable  in  a  due  course  of  administration  to  contribute  to  the 
assets  of  the  company  in  discharge  of  the  liability  of  such  deceased  contributory, 
and  such  personal  representatives,  heirs,  and  devisees  shall  be  deemed  to  be  con- 
tributories accordingly. 

Sect.  77  of  1862. — If  any  contributory  becomes  bankrupt,  either  before  or  after  he 
has  been  placed  on  the  list  of  contributories,  his  assignees  shall  be  deemed  to  repre- 
sent such  bankrupt  for  all  the  purposes  of  the  winding-up,  and  shall  be  deemed  to 
be  contributories  accordingly,  and  may  be  called  upon  to  admit  to  proof  against  the 
estate  of  such  bankrupt,  or  otherwise  to  allow  to  be  paid  out  of  his  assets  in  due 
course  of  law,  any  moneys  due  from  such  bankrupt  in  respect  of  his  liability  to  con- 
tribute to  the  assets  of  the  company  being  wound  up ;  and  for  the  purposes  of  this 
section  any  person  who  may  have  taken  tlie  benefit  of  any  Act  for  the  rehef  of 
insolvent  debtors  before  the  eleventh  day  of  October,  one  thousand  eight  hundred 
and  sixty-one,  sliall  be  deemed  to  have  become  bankrupt. 

Where  the  adjudication  is  more  than  a  year  before  the  commencement  of  the 
winding-up,  and  the  trustee  disclaims,  neither  the  bankrupt  nor  the  trustee  can  be 
placed  on  the  list.     Ex  parte  Buddcn  and  Roberts,  12  C.  D.  288. 


CONTRIBUTORIES. 
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Wlien  the  trustee  disclaims  shares,  the  liquidator  may  prove  for  damages.     Re  Disclaimer 
mdlett,  W.  N.  (1894)  156.  o^  shares. 

And  so,  too,  where  the  adjudication  and  disclaimer  are  within  the  year,  or  after 
the  winding-up,  but  before  any  call.  S.  C.  But  in  either  case  the  official  liquidator 
may  prove  in  the  bankruptcy  for  the  damage.  See  sect.  55  of  the  Bankruptcy  Act, 
1883. 

The  liability  to  future  calls  is  provable  in  bankruptcy  (see  sect.  75,  supra),  and  Proof  for 
accordingly,  where  a  member  becomes  bankrupt,  his  discharge  will  release  him  from     ^  "^^  ^''   ®" 
that  liability.     Ee  Mercantile  Mutital  Marine  Association,  25  C.  D.  415. 

A  trustee  in  bankruptcy  of  a  contributory  usually  disclaims  where  there  is  a 
liability  to  calls.  Where  he  does  not,  his  name  should  be  placed  on  the  list,  for  he 
is  to  be  "deemed  a  contributory."  See  Ex  parte  Satcher,  12  C.  D.  284,  as  to  the 
eflPect  of  these  words. 

But  where  a  contributory  becomes  bankrupt  after  his  name  has  been  settled  on 
the  list,  his  name  is  not  removed.     Be  Cape  Breton,  19  C.  Div.  77. 

A  bankrupt  who  after  bankruptcy  acts  and  is  treated  as  a  member,  may  bo  liable. 
Bastie's  Case,  4  Ch.  274. 

Sect.  78  of  1862. — If  any  female  contributory  marries,  either  before  or  after  she  Marriage  of 
has  been  placed  on  tlie  list  of  contributories,  her  husband  shall  during  the  con-   contributory, 
tinuance  of  the  marriage  be  liable  to  contribute  to  the  assets  of  the  company  the 
same  sum  as  she  wovild  have  been  liable  to  contribute  if  she  had  not  married,  and 
he  shall  be  deemed  to  be  a  contributory  accordingly. 

Where  shares  stand  in  the  name  of  a  married  woman  her  husband  is,  by  sect.  78, 
made  a  contributory,  and  he  is  liable  as  such,  even  though  the  shares  are  her 
separate  property.  Ex  parte  Hatcher,  12  C.  D.  284,  ubi  supra.  But  see  Belcher'' s 
Case,  W.  N.  (1883)  94.  Where,  however,  the  shares  have  been  placed  in  her  name 
since  1st  January,  1883,  it  would  seem  that  he  is  released  from  liability  by  sect.  7 
of  the  Married  Women's  Property  Act,  1882,  which  declares  that  "her  separate 
estate  shall  alone  be  liable." 

Sect.  90  of  1862. — When  an  order  has  been  made  for  winding-up  a  company  Guarantee 
limited  by  guarantee  and  having  a  capital  divided  into  shares,  any  share  capital  company, 
that  may  not  have  been  called  up  shall  be  deemed  to  be  assets  of  the  company,  and 
to  be  a  debt  (in  England  and  Ireland  of  the  nature  of  a  specialty)  due  to  the  com- 
pany from  each  member  to  the  extent  of  any  sums  that  may  be  unpaid  on  any 
shares  held  by  him,  and  payable  at  such  time  as  may  be  appointed  by  the  Court. 

Sect.  95  of  1862. — The  [official]  liquidator  shall  have  power  [with  the  sanction  of  Proof  in 
the  Coui't]  to  do  the  foUowiug  things :  (5)  To  prove,  rank,  claim,  and  draw  a  dividend,  bankruptcy, 
in  the  matter  of  the  banki-uptcy  or  insolvency  or  sequestration  of  any  contributory, 
for  any  balance  against  the  estate  of  such  contributory,  and  to  take  and  receive 
dividends  in  respect  of  such  balance,  in  the  matter  of  bankruptcy  or  insolvency,  or 
sequestration,  as  a  separate  debt  due  from  such  banki'upt  or  insolvent,  and  rateably 
with  the  other  separate  creditors. 


List  of  Contributories. 

Sect.  98  of  1862. — As  soon  as  may  be  after  making  an  order  for  winding-up  the  List  and 
company,  the  Coui't  shall  settle  a  list  of  contributories,  with  power  to  rectify  the  rectification, 
register  of  members  in  all  cases  where  such  rectification  is  required  in  pursuance  of 
this  Act,  and  shall  cause  the  assets  of  the  company  to  be  collected,  and  applied  in 
discharge  of  its  liabilities. 

As  to  rectification  after  winding-up,  see  Freservation  Syndicate,  (1895)  2  Ch.  768  ; 
National  Bank  of  Wales,  (1897)  1  Ch.  298. 
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Contribu- 
tories  in  their 
own  right 
and  others. 


General 
rules. 


Bectification. 
Calls. 

Liahility  of 
past  and 
present 
members. 


Past 
members. 


Limited  lia- 
bility on 
shares. 


Guarantee 
compauies. 


Insurance 
policies. 


Competition 
with  creditors. 


Sect.  99  of  1862. — In  settling  the  list  of  contributories  the  Court  shall  distinguish 
between  persons  who  are  contributories  in  their  own  right  and  persons  who  are  con- 
tributories as  being  representatives  of  or  being  liable  to  the  debts  of  others  ;  it  shall 
not  be  necessary,  where  the  personal  representative  of  any  deceased  contributory  is 
placed  on  the  list,  to  add  the  heirs  or  devisees  of  such  contributory,  nevertheless 
such  heirs  or  devisees  may  be  added  as  and  when  the  Court  thinks  fit. 

As  to  putting  on  executors  in  their  individual  capacity,  see  Buffos  Executors'  Case, 
32  C.  Div.  301. 

As  to  administration  proceedings  in  default  of  payment,  see  sect.  105  of  1862,  and 
Chap.  XL. 

Sect.  13  of  1890. — General  rules  may  be  made  for  requiring  or  enabling  aU  or  any 
of  the  powers  and  duties  conferred  and  imposed  on  the  Court  by  sects.  91,  98,  99, 
102  and  107  of  the  Companies  Act,  1862,  to  be  exercised  or  performed  by  the 
liquidator  as  an  officer  of  the  Court,  and  subject  to  the  control  of  the  Court,  pro- 
vided that  the  liquidator  shall  not,  without  the  special  leave  of  the  Court,  rectify 
the  register  of  members,  and  shall  not  make  any  call  without  either  the  special 
leave  of  the  Coui-t  or  the  sanction  of  the  committee  of  inspection. 

Sect.  38  of  1862. — In  the  event  of  a  company  formed  under  this  Act  being  wound 
up,  every  jjresent  and  past  member  of  such  company  shall  be  liable  to  contribute  to 
the  assets  of  the  company  to  an  amount  sufficient  for  payment  of  the  debts  and 
liabiLities  of  the  company,  and  the  costs,  charges,  and  expenses  of  the  winding-up, 
and  for  the  payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves,  with  the  qualifications  following  ; 
(that  is  to  say,) 

(1.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company  if 
he  has  ceased  to  be  a  member  for  a  period  of  one  year  or  upwards  prior  to 
the  commencement  of  the  winding-up  : 
(2.)  No  past  member   shall  be  liable  to  contribute  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  the  time  at  which  he  ceased  to  be 
a  member : 
(3.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company 
unless  it  appears  to  the  Court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  by  them  in  pursuance  of  this 
Act: 
(4.)  In  the  case  of  a  company  limited  by  shares,  no  contribution  shaU  be  required 
from  any  member  exceeding  the  amount,  if  any,  unpaid  on  the  shares  in 
respect  of  which  he  is  liable  as  a  present  or  past  member  : 

[Unless  the  articles  otherwise  provide  :  Hill's  case,  20  Eq.  585  ;  Fenin- 
stilar  Co.  V.  Fleming,  27  L.  T.  93  ;  McKewan' s  case,  6  C.  Div.  447.] 
(5.)  In  the  case  of  a  company  limited  by  guarantee,  no  contribution  shall  be 
required  from  any  member   exceeding  the   amount  of   the  undertaking 
entered  into  on  his  behalf  by  the  memorandum  of  association  : 

[Unless  the  articles  otherwise  provide :  Lion  Insurance  Assoc,  v.  Tuchei-, 
12  Q.  B.  Div.  176.] 
(C.)  Nothing  in  this  Act  contained  shall  invalidate  any  provision  contained  in  any 
policy  of  insurance  or  otlier  contract  whereby  the  liability  of  individual 
members  upon  any  such  policy  or  contract  is  restricted,  or  whereby  the 
funds  of  the  company  are  alone  made  liable  in  respect  of  such  policy  or 
contract : 

\_Lcthbri(lgey.  Adams,  13  Eq.   547;  Agricultural  Cattle  Co.,   10  Ch.    1; 
Accidental  Death  Co.,  7  C.  D.  568  ;  International  Life  Soc,  2  C.  Div.  476.] 
(7.)  No  sum  due  to  any  member  of  a  company,  in  his  character  of  a  member,  by 
way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a  debt  of  the 
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company,  payable  to  sucli  member  in  a  case  of  competition  between  him- 
self and  any  other  creditor  not  being  a  member  of  the  company  ;  but  any 
such  sum  may  be  taken  into  account  for  the  purposes  of  the  final  adjust- 
ment of  the  rights  of  the  contributories  amongst  tliemselves. 

[It  has  been  held  that  directors'  remuneration  falls  under  this  clause : 
Ex  parte  Cannon,  30  C.  D.  629.     But  see  Bale  v.  Plant,  43  C.  Div.  255.] 

The  above  section  draws  a  distinction  between  present  and  past  members.  The  Past  and  pre- 
present  members  are  those  who  are  members  at  the  commencement  of  the  winding-  ^^^^  members, 
up ;  the  past  members  (liable  as  contributories)  are  those  who,  having  been 
members,  ceased  to  be  such  within  one  year  before  the  commencement  of  the 
winding-up.  As  to  date  of  commencement,  see  sects.  84,  130  of  1862.  The  present 
members  or  their  representatives  are  primarily  liable  to  contribute,  and  are  accord- 
ingly placed  on  what  is  commonly  called  the  A  list,  and  the  past  members  or  their 
representatives  are  put  on  what  is  connnonly  called  the  B  list ;  but  the  B  list  is 
in  many  cases  not  settled  at  all,  and  it  is  never  settled  unless  it  apjjcars  that  the  con- 
tributories on  the  A  list  will  be  imable  to  satisfy  the  debts  and  liabilities,  and  then 
only  sxibject  to  paragraphs  (1),  (2),  and  (3)  above. 

The  A  list  will  consist  of  the  following  :—  A  list. 

First  part :  Every  person  who  was  a  member  at  the  commencement  of  the 
winding-up,  and  has  not  since  died  or  become  bankrupt. 

Second  part :  The  executors  or  administrators  [and,  if  necessary,  the  heirs  or 
devisees]  of  every  member  who  has  died  since  the  commencement,  and  also  of  every 
person  whose  estate  was,  at  the  commencement  of  the  winding-up,  entitled  to 
shares  not  personally  accepted  by  his  executors,  administrators,  or  trustees  ;  and 
also  the  trustee  in  bankruptcy  of  every  member  -who  has  become  bankrupt  since 
the  commencement  of  the  winding-up,  unless  he  has  disclaimed  before  any  call 
made.     Ex  parte  Buddcn  ami  Roberts,  12  C.  D.  288  ;  48  L.  J.  764  ;  27  W.  R.  906. 

The  B  list  will  consist  of  those  contributories  who  cannot  be  settled  on  the  A  list.    B  list. 

As  to  heirs  and  devisees,  see  sects.  76  and  99  of  1862  ;  and  as  to  banki'uptcy,  see 
sect.  77  ;  and  as  to  married  women,  see  sect.  78. 

Having  regard  to  sect.  23  of  the  Act,   it  appears  that  the  "members"  of  a  Who  are 
company  are  the  subscribers  of  its  memorandum  of  association,  "and  every  other  members, 
person  who  has  agreed  to  become  [or  is  estopped  from  denying  that  he  is]   a 
member,  and  whose  name  is  entered  [or  ought  to  be  entered]  on  the  register  of 
members."     Though  the  words  within  brackets  are  not  in  the  section,  it  is  well 
settled  that  they  are  implied.     See  cases,  infra.     Tables  I.,  II.  and  III. 

On  the  other  hand,  it  is  well  settled  that  the  mere  fact  that  a  person's  name  is  on 
the  register  is  not  evidence  that  he  is  a  member.     See  infra.     Table  I. 

Sect.  25  of  the  Act  of  1862  provides  for  the  keeping  of  the  register  of  members. 
A  mere  list  of  members  is  not  to  be  regarded  as  the  register.  Arnofs  case,  36  C.  D. 
702;   Ex  parte  CammcU,  (1894)  2  Ch.  392. 

R.  83  of  1890. — The  liquidator  shall  with  all  convenient  speed  after  his  appoint-  Liquidator  to 
ment  settle  a  list  of  the  contributories  of  the  company,  and  shall  ai^poiut  a  day  for  settle  list. 
that  pui'pose.  The  list  of  contributories  shall  contain  a  statement  of  the  address  of, 
and  the  number  of  shares  or  extent  of  interest  to  be  attributed  to,  each  contributory, 
and'shall  distinguish  the  several  classes  of  contributories.  As  regards  representative 
contributories,  the  liquidator  shall  observe  the  requirements  of  sect.  99  of  the  Com- 
panies Act,  1862. 

"Liquidator"  here  includes  the  official  receiver  when  acting  as  provisional 
liquidator  after  a  winding-up  order.  English  Bank  of  the  River  Plate,  (1892)  1  Ch. 
391. 

R.  84  of  1890. ^The  liquidator  shall  give  notice  in  writing  of  the  time  and  place  Notice  of 

appointed  for  the  settlement  of  the  list  of  contributories  to  every  person  whom  he  appointraent 

to  settle  list. 
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Settling  list. 


Notice  to 
contributory. 


Time  for 
objection. 


Varj-ing  list. 


Duties  of 
Court  dele- 
gated to 
liquidator. 


Companies 
under 
Part  YU. 
of  1862. 


Contributory 
of  unregiH- 
tered  com- 
pany. 


proposes  to  include  in  the  list,  and  shall  state  in  the  notice  to  each  person  in  what 
character  and  for  what  number  of  shares  or  interest  he  proposes  to  include  such 
person  in  the  list. 

E.  85  of  1890. — On  the  day  appointed  for  settlement  of  the  list  of  contributories, 
the  liquidator  shall  hear  any  person  who  objects  to  being  settled  as  a  contributory, 
and  after  such  hearing  shall  finally  settle  the  list,  which  when  so  settled  shall  be 
the  list  of  contributories  of  the  company. 

E.  86  of  1890. — The  liquidator  shall  forthwith  give  notice  to  every  person  whom 
he  has  finally  placed  on  the  list  of  contributories,  stating  in  what  character  and 
for  what  number  of  shares  or  interest  he  has  been  placed  on  the  list,  and  in  the 
notice  inform  such  person  that  any  application  for  the  removal  of  his  name  from 
the  list  or  for  a  variation  of  the  list  must  be  made  to  the  Court  by  summons 
within  twenty- one  days  from  the  date  of  the  service  on  the  contributory  or  alleged 
contributory  of  notice  of  the  fact  that  his  name  is  settled  in  the  list  of  con- 
tributories. 

E.  87  of  1890. — Subject  to  the  power  of  the  Court  to  extend  the  time  or  to  allow 
an  application  to  be  made  notwithstanding  the  expiration  of  the  time  limited  for 
that  purpose,  no  application  to  the  Court  by  any  person  who  objects  to  the  list  of 
contributories  as  finally  settled  by  the  liquidator  shall  be  entertained  after  the 
expiration  of  twenty- one  days  from  the  date  of  the  service  on  such  person  of  notice 
of  the  settlement  of  the  list. 

E.  88  of  1890. — The  liquidator  may  from  time  to  time  vary  or  add  to  the  list  of 
contributories,  but  any  such  variation  or  addition  shall  be  made  in  the  same 
manner  in  all  respects  as  the  settlement  of  the  original  list. 

E.  89  of  1890. — The  duties  imposed  on  the  Court  by  sect.  93  of  the  Companies 
Act,  1862,  with  regard  to  the  collection  of  the  assets  of  the  company  and  the 
application  of  the  assets  in  discharge  of  the  company's  liabilities  shall  be  dis- 
charged by  the  liquidator  as  an  officer  of  the  Court,  subject  to  the  control  of  the 
Court. 

As  regards  companies  registered  under  Part  "VTI.  of  the  Companies  Act,  1862, 
including  those  registered  under  the  Act  of  1879,  it  is  provided  : — 

Sect.  196  '5)  of  1862. — That  in  the  event  of  the  company  being  wound  up,  every 
person  shall  be  a  contributory,  in  respect  of  the  debts  and  liabilities  of  the  company 
contracted  prior  to  registration,  who  is  liable,  at  law  or  in  equity,  to  pay  or  con- 
tribute to  the  payment  of  any  debt  or  liability  of  the  company  contracted  prior  to 
registration,  or  to  pay  or  contribute  to  the  pajTnent  of  any  sum  for  the  adjustment 
of  the  rights  of  the  members  amongst  themselves  in  respect  of  any  such  debt  or 
liability  ;  or  to  pay  or  contribute  to  the  payment  of  the  costs,  charges,  and  expenses 
of  winding-up  the  comjiany,  so  far  as  relates  to  such  debts  or  liabilities  as  afore- 
said, and  every  such  contributory  shall  be  liable  to  contribute  to  the  assets  of  the 
company,  in  the  course  of  the  winding-up,  all  sums  due  from  him  in  respect  of  any 
such  liability  as  aforesaid ;  and  in  the  event  of  the  death,  bankruptcy,  or  insol- 
vency of  any  such  contributory  as  last  aforesaid,  or  marriage  of  any  such  con- 
tributory being  a  female,  the  provisions  hereinbefore  contained  with  respect  to  the 
representatives,  heirs,  and  devisees  of  deceased  contributories,  and  with  reference 
to  the  assignees  of  bankrupt  or  insolvent  contributories,  and  to  the  husbands  of 
married  contributories,  shall  apply. 

Unregistered  Companies. 

Sect.  200  of  1882. — In  the  event  of  an  unregistered  company  being  wound  np, 

every  prison  shall  be  dtciiied  to  be  a  contributory  who  is  liable,  nt  law  or  in  equity, 

t/j  pay  or  contribute  to  tlic  payment  of  any  debt  or  liability  of  the  comp;iny,  or 

to  pay  or  contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights 
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of  the  members  amongst  themselves,  or  to  pay  or  contribute  to  the  pajTnent  of  the 
costs,  charges,  and  expenses  of  wiudiug-np  the  company,  and  every  such  contribu- 
tory shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course  of  the 
•winding-up  all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid ; 
but  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of  any  contributory,  or 
marriage  of  any  female  contributory,  the  provisions  hereinbefore  contained  with 
respect  to  the  personal  representatives,  heirs,  and  devisees  of  a  deceased  con- 
tributory, and  to  the  assignees  of  a  bankrupt  or  insolvent  contributory,  and  to  the 
husband  of  married  contributories,  shall  apply. 

The  following  tabular  statement  contains  particulars  of  the  leading  oases  on  the 
law  relating  to  contributories : — 

Table  I. 


A  person  on  the  register  of  members  may 
escape  being  settled  on  the  list  of  contribu- 
tories on  the  ground  that— 


But  his  escape  may  be  prevented  where  it  can 
be  shown  that — 


He  never  api^lied  for  shares ;  registration 
without  his  knowledge  or  consent. 

"It  is  not  the  mere  fact  of  the  name 
appearing  upon  the  register  which 
makes  a  person  liable  as  a  member  of 
the  company."  Per  Lord  Chelms- 
ford, L.  C,  Oahcs  V.  Turquand,  L.  E,. 
2  H.  L.  350 ;  Chapman  and  Barker'' n 
case,  3  Eq.  365;  SomerviUe' s  case,  6  Ch. 
371.  "An  act  done  behind  a  man's 
back  cannot  throw  any  burden  on 
him  ;  some  authority  to  put  his  name 
on  the  register  must  be  shown."  Per 
Fiy,  L.  J.,  Scottish  Fetroleum  Co.,  23 
C.'Div.  424. 


He  was  registered  for  his  qualification  as 
a  director,  although  he  resigned  before 
he  became  bound  to  take.  SaUshury 
Jones'  case,  (1894)  3  Ch.  356. 


The  person  who  applied  professedly  as 
an  agent  had  no  authority.  Ornierod's 
case,  (1894)  2  Ch.  475  ;  Consort  Beep 
Level,  (1897)  1  Ch.  575. 


He  withdrew  his  application  before 
notice  of  allotment.  Hebb's  case,  4 
Eq.  9 ;  Ritso's  case,  4  C.  Div.  774  ; 
Natal  Investment  Co.,  20  L.  T.  962 
(orally) ;  Truman's  case,  (1894)  3  Ch. 
272  ;  Northern  Electric,  63  L.  T.  369. 


He  assented  to  his  name  being  on  the 
register,  e.g.,  he  kept  the  certificate,  or 
received  dividend,  or  executed  a  trans- 
fer, or  voted  or  otherwise  acted  as  a 
member.  Challis's  case,  6  Ch.  266 ; 
Craiclcy's  case,  4  Ch.  322;  Eindley^scase, 
(1896)  2  Ch.  121.  And  see  what  was 
said  in  Alabaster's  case,  7  Eq.  284 ; 
Railway  Time  Tables  Co.,  42  C.  Div.  104. 

He  became  a  director,  and  not  having 
obtained  his  qualification  within  a 
reasonable  time  he.  was  registered  in 
respect  thereof.  Brown's  cat^c,  9  Ch. 
102;  E.V  parte  Lord  Inchiquin,  (1891)  3 
Ch.  28;  Hutchinson's  case,  (1895)  1  Ch. 
226;  Isaacs'  case,  (1892)  2  Ch.  158; 
Eercynia  Co.,  (1894)  2  Ch.  403.  As  to 
what  is  a  sufficient  register,  see  Arnot's 
case,  36  C.  D.  702 ;  CammeU' s  case,  (1894) 
2  Ch.  392. 


He  assented,  aa  above. 


He  assented,  as  above  ;  or  the  agent  had 
an  ostensible  authority.  Bcntley's  case, 
69  L.  T.  204. 


Notice  of  allotment  posted  before  notice 

of  withdi-awal  given.     Household  Fire 

Co.  V.  Grant,  4  Ex.  Div.  216. 
Had  a  right  to  the  allotment,  and  his 

application    in    eft'ect    an  acceptance. 

Adam's  case,    13   Eq.    474 ;    AddinelVs 

case,  1  Eq.  225. 
The  application  was  by  an  agent  whose 

authority  was  irrevocable.  Carm  ichael's 

case,  (1896)  2  Ch.  643. 
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Table  I. — continued. 


He  received  no  notice  of  allotment. 
Pellati' s  case,  2  Ch.  527  ;  Gunii's  case, 
3  Ch.  40 ;  land  Shipping  Co.,  18  L.  T. 
786. 


Notice  of  allotment  not  given  within  a 
reasonable  time  after  application. 
Bamsgate  Hotel  Co.  v.  Montefiore,  L.  K. 
1  Ex.  109 ;  Baihfs  case,  3  Ch.  592. 


The  allotment  irregular,  e.g.,  directors 
not  duly  qualified  or  no  quorum. 
Howard'' s  case,  1  Ch.  561 ;  Harris^  case, 
7  Ch.  587;  London  and  Southern  Co.,  31 
C.  D.  225  ;  British  Empire,  59  L.  T. 
291 ;  Fortuguese,  ^-c.  Mines,  42  C.  Div. 
160. 


Application  for  specific  number  of  shares 
with  no  undertaking  to  accept  less. 
Hobart's  case,  1  Drew.  204  ;  lie  Barber, 
15  Jur.  51. 


Registered  as  transferee,  but  never  exe- 
cuted or  agreed  to  accept  transfer,  or 
transfer  irregular.  Heritage's  case,  9 
Eq.  5;  CartmeWs  case,  9  Ch.  691. 


No  contract,  for  the  shares  were  allotted 
subject  to  now  term.  AddinelVs  case, 
1  Eq.  225 ;  Beck's  case,  9  Ch.  392. 

Application  subject  to  condition  pre- 
cedent which  not  complied  with. 
Howard's  case,  1  Ch.  50 1 ;  ShacJdeford's 
case,  1  Ch.  507  ;  35  L.  J.  818  ;  J'e/latt's 
case,  2  Ch.  627.  As  to  underwriting 
letters,  see  Ormerod's  case,  (1894)  2  Ch. 
474,  and  Part  I.,  pp.  107—125. 


Shares  allotted  subject  to  a  condition 
which  ullottco  never  performed.  Fcn- 
telow's  case,  4  Ch.  178. 


Notice  of  allotment  posted.  Harris's 
case,  7  Ch.  587. 

Allottee's  conduct  shows  notice  of  allot- 
ment given,  e.g.,  where  he  executes 
transfer,  pays  calls,  votes,  or  other- 
wise acts  as  a  member.  Crawley's  case, 
4  Ch.  322;  Ward's  case,  10  Eq.  659; 
Sanger's  case,  37  L.  J.  Ch.  292. 

Notice  of  allotment  given  to  allottee's 
agent.     Levita's  case,  5  Ch.  489. 

Allottee  dispensed  with  notice  of  allot- 
ment. Bloxham's  case,  33  Beav.  529. 
Or  acted  as  a  member.  Railway  Time 
Tables  Co.,  42  C.  Div.  104;  Hindley's 
case,  (1896)  2  Ch.  121. 

He  accepted  the  shares  expressly  or 
impliedly,  e.g.,  by  acting  as  a  member. 
Crawley's  case,  ttbi  supra. 

He  did  not  repudiate  at  once.  Boyle's 
case,  33  W.  R.  450. 

Allottee  registered,  and  company  es- 
topped from  questioning  his  title. 
Campbell's  case,  9  Ch.  1  ;  43  L.  J.  1  ; 
Mahoney  y.  East  Holy  ford  Co.,  L.  R.  7 
H.  L.  869. 

Or  the  ii-regular  allotment  afterwards 
ratified  by  the  directors.  Portuguese 
Copper,  4.5  C.  Div.  16.  Allottee  had 
notice  of  irregularity.  Staffordshire 
Gas  Co.,  66  L.  T.  413. 

Accepted  smaller  number  expressly  or 
impliedly.     Crawley's  case,  4  Ch.  322. 


Has  been  treated  or  acted  as  a  member, 
Straffon's  Executors,  1  De  G.  M.  &  G. 
576;  4  De  G.  &  Sm.  256;  Contract  Cor- 
poration, In  re  Barned's  Co.  (No.  2),  3 
Ch.  105  ;  Chains' s  case,  6  Ch.  266. 

Subsequent  acquiescence  or  delay.  Craw- 
ley's case,  4  Ch.  322. 


Not  really  a  condition  precedent,  but 
merely  a  collateral  agreement.  Elking- 
ton's  case,  2  Ch.  511;  Bridger^s  case,  5 
Ch.  305. 

He  waived  condition,  e.g.,  by  acting  as 
holder  of  the  shares  with  knowledge 
that  condition  not  complied  with  before 
allotment.  Rankin  v.  Hop  and  Malt 
Exchange,  20  L.  T.  207;  Jackson  and 
Shaw's  case,  W.  N.  (1867)  226. 

Condition  waived  by  company. 
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Table  I. — continued. 


Applied  subject  to  condition  ultra  vires 
directors.  Bunn's  case,  2  D.  F.  &  J. 
275  ;  PellaWscasc,  2  Ch.  527  ;  36  L.  J. 
613. 


Shares  illegally  created.  Stace  and 
WortJi's  case,  4  Ch.  682  ;  21  L.  T.  182; 
17  W.  R.  751  ;  Scivcirs  case,  3  Ch.  138. 


Induced  to  take  shares  by  misrepresen- 
tation or  non- disclosure  of  material 
facts.  Oakes  v.  Titrquand,  L.  R.  2 
H.  L.  325.  Even  although  the  misre- 
presentation was  contained  in  prospec- 
tus issued  by  promoters  before  com- 
pany incorporated.  Karberg^s  case, 
(1892)  3  Ch.  1;  Canadian  Direct  Heat 
Co.,  TampUn's  case,  W.  N.  (1892)  146. 


Ceased  to  be  a  member  more  than  a  year 
before  the  commencement  of  the  wind- 
ing-up. (See  sect.  38.)  Re  Taurine 
Co.,  25  C.  Div.  118. 

Only  trustee,  or  mortgagee,  or  executor, 
or  administrator,  and  never  applied 
for  registration.  Bnchan''s  case,  4  App. 
Cas.  549. 

Was  an  infant  at  date  of  registration. 
Capper^s  case,  3  Ch.  458  ;  Fugh  v.  Shar- 
man's  case,  13  Eq.  566. 


Became  bankrupt  more  than  a  year  before 
winding-up,  and  shares  disclaimed  by 
trustee.  Mercantile  Mutual  Marine  As- 
sociation, 25  C.  D.  415  ;  and  see  E.v 
parte  Biidden  and Moberts,  12  C.  D.  288. 

Is  a  holder  only  of  paid-up  shares,  and 
desires  not  to  be  placed  on  list.  An- 
derson''s  case,  7  Ch.  75  ;  or  company  is 
estopped  from  saying  that  the  shares 
are  not  fully  paid-up,  whether  the 
shareholder  is  a  transferee,  Burkin- 
shaw  V.  Nicholls,  3  App.  Cas.  1004; 
or  an  original  allottee.  Farhuri/s  case, 
(1896)  1  Ch.  100  ;  Bloomcnthal'v.  Ford, 


He  knew  condition  ultra  vires,  but  did 
not  repudiate  after  allotment,  and 
therefore  estopped.  Oakes  v.  Turquand, 
L.  R.  2  H.  L.  325.  He  did  not  know 
condition  ultra  vires,  the  directors  and 
company  estopped.  CampbclVs  case,  9 
Ch.  1 ;  Mahoney  v.  Fast  Uoh/ford  Co.,  7 
H.  L.  869  ;  Railway  Time  'Tables,  42  C. 
Div.  104. 

Company  estopped  from  disputing  lega- 
lity. CampbeWs  case,  ubi  supra.  Rights 
of  creditors  have  intervened.  Miller's 
Bale,  %c.  Co.,  31  C.  D.  211. 

Had  not  effectually  repudiated  shares 
before  commencement  of  winding-up. 
Oakes  V.  Turqnand,  L.  R.  2  H.  L.  325  ; 
Scottish  Petroleum,  23  C.  Div.  413; 
Ex  parte  Stoncy,  62  L.  T.  791. 

Acted  as  a  member  after  discovery,  and 
thereby  affirmed  contract.  Kent  v. 
Freehold  Land  Co.,  3  Ch.  493  ;  White- 
house's  case,  3Eq.  794;  Scholey\.  Central 
Co.,  9  Eq.  266. 

Delayed  proceedings  after  right  to  repu- 
diate denied.  Taite's  case,  3  Eq.  795  ; 
Scottish  Petroleum,  23  C.  Div.  413.  Or 
until  after  rights  of  innocent  persons 
had  intervened.  Tennent  v.  City  of 
Glasgow  Bank,  4  App.  Cas.  615. 

Guilty  of  laches  in  not  seeing  that  his 
name  was  removed.  Walker's  case,  6 
Eq.  30;  Montagu's  case,  "W.  N.  (1888) 
137. 

Had  notice  and  acquiesced  in  registra- 
tion.    S.  C. 


After  attaining  majority,  acquiesced  in 
registration.  Lumsden's  case,  4  Ch.  31  ; 
Ebbett's  case,  5  Ch.  302 ;  Yeoland  Consols , 
58  L.  T.  922. 

Subsequently  acted  as  a  member.  Sastie's 
case,  4  Ch.  274. 


Shares  not  really  paid  up,  e.g.,  paid  up 
out  of  company's  money,  or  paid  iip 
otherwise  than  in  cash,  and  no  proper 
contract  filed.  Fothergiirs  case,  8  Ch. 
270  ;  Dent's  case,  8  Ch.  768. 

Shares  issued  at  a  discount.  Ooregum  Co. 
V.  Roper,  (1892)  A.  C.  125;  Fx  parte 
Weltou,  (1895)  1  Ch.  255,  affd.  by  H.  L. 
See  Wclton  v.  Saffery,  W.  N.  (1897)  42, 
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(1897)App.Cas.  156.  See  also  i/cA'ay's 
case,  (1896)  2  Ch.  757,  where  estoppel 
by  certification,  and  Macdonald,  Sons  ^■ 
Co.,  (1894)  1  Ch.  80. 


Shareholder's  agent  knew  shares  not 
really  paid  up.  Halifax  Sugar,  S;c.  Co., 
W.  N.  (1891)  25. 

Shares  really  a  bonus.  Edchjstone,  ^-c.  Go. , 
(1893)  3  Ch.  9;  W.  N.  (1894)  33. 

Consideration  illusory.     Chapmari's  case, 

(1895)  1  Ch.  771  ;  Ames's  case,  W.  N. 

(1896)  79. 

Subscribed  the  memorandum  for  such 
shares,  and  never  paid  up  in  cash. 
Balton  V.  Balton,  66  L.  T.  704  (C.  A.). 


Table  II. 


A  person  on  the  register  may  escape  from  the 
A  List  on  to  the  B  List  (if  any)  -where — 


But  his  escape  may  he  prevented  ■where — 


Before  winding-up  he  sent  in  transfer, 
which  ought  to  have  been  registered. 
Fi/fe's  case,  4  Ch.  768 ;  Loice's  case,  9 
Eq.  589  ;  National  Bank  of  Wales,  13 
T.  L.  E.  179. 


His  shares  duly  forfeited  within  a  year 
before  winding-up.  I)axve''s  case,  6 
Eq.  232  ;  Bridger's  case,  4  Ch.  266  ; 
Bath's  case,  8  C.  Div.  334. 


His  shares  surrendered  within  a  year 
before  windiijg-up.  Wr>ght''s  case,  7 
Ch.  55;  I'msdule' s  case,  9  Ch.  54  ;  J)ron- 
field  Coal  Co.,  Ex  parte  Ward,  17  C. 
Div.  76. 

Became  bankrupt  within  a  year  before 
winding-up,  and  shares  disclaimed. 


Transfer  not  regular.  Musgrove  and 
Hart's  case,  5  Eq.  193.  Transferee 
open  to  objection,  and  by  regulations 
dii-ectors  had  discretion.  Ex  parte 
Kintrea,  5  Ch.  95  ;  Roger's  case,  25 
L.  T.  406  ;  19  W.  R.  1057  ;  SUpman's 
case,  5  Eq.  219 ;  Gustard's  case,  8  Eq. 
438. 

Transfer  sent  more  than  a  short  time 
before  winding-up,  and  transferor 
therefore  gviilty  of  laches  in  not  seeing 
that  transfer  registered.  Walker's  case, 
6  Eq.  30  ;  Montagu's  case,  W.  N.  (1888) 
137. 

No  power  to  forfeit.  Barton's  case,  4  D.  & 
J.  46.  Forfeitiu-e  not  completed.  Bigg's 
case,  1  Eq.  309.  Want  of  bona  fides. 
Spackman  v.  Evans,  L.  E.  3  H.  L.  171  ; 
Ex  parte  Littledale,  9  Ch.  257.  [But 
liquidator  cannot  rely  on  irregularity, 
e.g.,  no  sufiicient  notice  before  for- 
feiture {Austin's  case,  24  L.  T.  932) ; 
though  contributory  can  if  he  desire 
to  get  on  list.  Bottomleg's  case,  16  Ch. 
D.  681.] 

No  power  in  regulations.  Power  not 
duly  exercised.  Illegal  scheme  for 
reducing  capital.  Hope  v.  Interna- 
tional Society,  4  C.  Div.  327  ;  Trevor 
V.  Whitworth,  12  App.  Cas.  409. 

Subsequently  acted  as  a  member.  Hastie's 
case,  4  Ch.  274. 


Where  a  contributory's  niimo  is  excluded  from  the  A  list,  it  is  not  necessary  or 
usual  to  declare  tliat  tlie  order  is  to  be  without  prejudice  to  his  being  placed  on  the 
B  List,  for  it  is  well  settled  tliat  the  matter  remains  open.  Wright's  case,  12  Eq. 
331,  345. 
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A  person  not  on  the  register  may  be  fixed  as  a 
contributory  where  it  can  be  sliown  that — 


But  he  may  escape  on  the  RTound  that — 


He  is  a  member,  and  ought  to  bo  on  the 
register.  Winstone's  case,  15  C.  D. 
239. 

Ho  agreed  to  become  a  member,  and 
ought  to  have  been  registered.  Be 
Ucrcynia  Copper  Co.,  (189-1)  2  Ch.  403. 


His  shares  were  coUusively  forfeited. 
Spackmanv.  Evans,  L.  R.  3  H.  L.  171 ; 
Esparto  Trading  Co.,  12  C.  D.  201. 


His  shares  were  surrendered  illegally  or 
not  bond  fde.  Addison''s  case,  5  Ch. 
294  ;  Morgan^ s  case,  1  DeGr.  &  Sm.  750. 

Transfer  by  him  invalid,  e.  g.,  to  an  in- 
fant. Sijinoii's  case,  5  Ch.  298  ;  South 
London  Fish  Market  Co.,  39  C.  D. 
324.  Or  made  after  winding-up  order 
without  consent  of  Court.  Sect.  153 
of  1862.  Onivard  Building  Society, 
(1891)  2  Q.  B.  463. 

He  acceiDted  office  as  a  director,  failed 
to  qualify  witliin  the  time  specified, 
and  therefore  by  the  articles  was  "to  be 
deemed  "  to  agree  to  take  the  shares 
from  the  coy.  But  in  absence  of  such 
a  provision,  accepting  office,  and  even 
acting-,  only  amount  to  offer  to 
take.  Hutchinson^ s  case,  (1895)  1  Ch. 
226  ;  Isaac's  case,  (1892)  2  Ch.  158  ; 
He  Hercynia  Co.,  (1894)  2  Ch.  403. 
See  Part  I.,  p.  347. 

He  executed  a  transfer  without  know- 
ledge or  consent  of  transferee.  Cart- 
meWs  case,  9  Ch.  091  ;  Hennessey'' s  case, 
3  De  G.  &  Sm.  191  ;  2  M.  &  G.  281 ; 
Heritage'' s  case,  9  Eq.  5. 

He  executed  a  transfer  to  a  fictitious 
transferee.  CorJiehVs  case,  W.  N.  (1873) 
186. 

He  subscribed  the  memorandum  of  asso- 
ciation for  shares.  Evan'' s  case,  2  Ch. 
427  :  London  Coal  Co.,  5  C.  D.  525. 


He  was  not  in  fact  registered,  and  has  a 
good  defence  to  specific  p)ei'formance. 
Barangah  Co.,  36  C.  Div.  702  ;  Black's 
case,  8  Ch.  359 ;  West  London  Com. 
Bank,  Gl  L.  T.  807  ;  Trevor  v.  Wh'it- 
xvorth,  12  App.  Cas.  409. 

Agreed  only  to  take  fully  paid  shares. 
Macdonald,  Sons  %  Co.,  (1894)  1  Ch.  89. 

Acquiescence  with  knowledge  by  every 
shareholder.  BrotherhoocVs  case,  31 
Beav.  305 ;  Phosphate  of  Lime  Co., 
L.  R.  7  C.  P.  843.  [Mere  lapse  of 
time  no  defence.     S.  C] 

Surrender  not  in  fact  illegal  {Wright's 
case,  7  Ch.  55;  Re  Dron field  Co.,  17  C. 
Div.  76)  ;  or  acquiescence,  as  above. 

Ti'ansferee  after  attaining  majority  ac- 
quiesced. MitchclVs  case,  9  Eq.  363  ; 
Luinsden's  case,  4  Ch.  31.  Shares 
transferred  by  infant  to  person  sui 
Juris.  Gooch's  case,  8  Ch.  266.  Com- 
pany after  knowledge  of  infancy  guilty 
of  laches.     Farson's  case,  8  Eq.  656. 

He  ceased  to  be  a  director  before  end 
of  time  allowed  for  qualifying.  Salis- 
bury-Jones' ease,  (1894)  3  Ch.  356.  His 
appointment  void,  because  the  posses- 
sion of  the  qualification  shares  was,  by 
the  regulations,  a  condition  precedent 
to  the  election.  Brown's  case,  9  Ch.  102  ; 
Joiner's  case,  7  C.  Div.  132. 


Transferee  subsequently  acquiesced,  and 
became  bound  before  winding-up. 
Mitchell's  ease,  9  Eq.  363  ;  Luuisdoi's 
case,  4  Ch.  31. 


All  the  shares  allotted  to  other  persons. 
Macklcy's  case,  1  C.  D.  247.  He 
applied  for  other  shares,  which  were 
to  include  those  for  which  he  signed 
memorandxmi.  Gilinan's  case,  31  C. 
D.  420. 

Shares  allotted  to  fh-m  of  which  he  was 
a  member.  Funster's  case,  (1894)  3 
Ch.  473. 
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He  applied  in  fictitious  name,  or  of 
infant.  Pufih  and  Sharman''s  case,  13 
Eq.  566.  Procured  infant  or  other 
incapacitated  person  to  apply  for  his 
benefit. 

He  transferred  to  some  nominee  not  out 
and  out.  Hyani's  case,  1  De  Gr.  F. 
&  J.  75  ;  Kintrea''s  case,  5  Ch.  95. 

Directors'  approval  requisite,  and  was 
obtained  by  misrepresentation  in  the 
transfer  or  otherwise.  Williams''  case, 
9  Eq.  22.5  ;  Rogers'  case,  25  L.  T.  406  ; 
W.  W.  Williams''  case,  1  C.  D.  576  ; 
Heritage's  case,  9  Eq.  223. 


See  cases  whei'e  transfer  to  infant. 


Great  lapse   of  time,     Munfs  case,   32 
Beav.  387. 


Sect.  25  of  1867. — Every  share  in  any  company  shall  be  deemed  and  taken  to 
have  been  issued  and  to  be  held  subject  to  the  payment  of  the  whole  amount  thereof 
in  cash,  unless  the  same  shall  have  been  otherwise  determined  by  a  contract  duly 
made  in  writing,  and  filed  with  the  Registrar  of  Joint  Stock  Companies  at  or  before 
the  issue  of  such  shares. 


1.  Parlies  to  Contract. 

Cases  on  sect.        The  company,  or  some  person  purporting  to  act  on  its  behalf,  should  be  a  party. 

25  of  1867.  But  it  has  been  held  that  a  contract  made  with  a  trustee  or  agent  for  the  company 
before  its  incorporation  may,  if  duly  filed  and  acted  on,  be  a  sufficient  contract 
within  the  section.  Eartley's  case,  10  Ch.  159,  explained  by  P.  C.  in  Smith  v.  Broicn, 
(1896)  A.  C.  61-4. 

The  document  filed  must  be,  in  point  of  law,  a  contract,  and  it  must  determine 
that  the  shares  are  to  be  paid  up  for  a  valid  consideration  other  than  cash.  The 
contract  should  be  signed  or  sealed  by  both  parties,  and  the  filing  of  a  mere  offer 
signed  by  the  company  is  insufficient.     New  Eberhardt  Co.,  43  C.  Div.  118. 


2.  Statement  of  Aggregate  Numler  of  Shares. 

It  is  not  settled  whether  the  contract  must  show  how  many  shares  are  to  be 
allotted,  but  it  would  seem  that  it  must,  either  in  the  original  or  in  a  supplemental 
contract. 

3.  Denoting  Numbers  of  Shares. 

It  has  been  suggested  that  the  contract  ought  to  state  the  distinguishing  numbers 
of  the  shares;  ]'ritchard''s  case,  8  Ch.  956  ;  but  .Tessel,  M.  R.,  in  Re  Buenos  Aijres  Co., 
W.  N.  (1875)  59,  was  of  opinion  that  this  was  unnecessary ;  and  so  decided  by 
Pearson,  J.,  Delta  Syndicate,  30  C.  D.  153  ;  and  see  Re  Common  Petroleum  Engine  Co., 
(1895)  2  Ch.  759. 

4.  Issuing  to  Nominees. 

Where  by  a  contract  duly  filed  provision  is  made  for  the  issue  of  paid-up  shares 
to  A.  or  his  nominees,  such  shares  may  bo  allotted  to  A.  or  to  his  nominees,  and 
the  allottees  will  bo  protected.  Carting's  case,  1  C.  Div.  124  ;  Kirl/y's  case,  46 
L.  T.  682  ;  Re  Common  Petroleum  Engine  Co.,  ubi  supra. 
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5.    Consideration. 

The  contract  must  show  for  what  consideration  the  shares  are  to  be  issued,  i.e., 
in  what  manner  they  are  to  be  paid  up.     Crickmcr^s  case,  10  Ch.  614. 

If  shares  credited  as  paid  up  are  issued  under  a  valid  agreement,  for  property- 
sold  or  services  rendered,  the  Court  will  not  go  into  the  value.  TclPs  case,  5  Ch.  11  ; 
Baglan  Hall  Co.,  5  Ch.  346;  He  Theatrical  Trust,  (1895)  1  Ch.  771;  E.  J.  Wragg, 
Limited,  (1897)  1  Ch.  796,  unless  consideration  not  treated  as  equivalent  to  par 
value.  See  Cotton,  L.  J.,  in  Almado  and  Tirito  Co.,  38  C.  D.  423,  explained  by  him 
in  Lcc  V.  Neuchatel,  41  C.  D.  1. 

Shares  cannot  be  issued  at  a  discount  even  if  the  contract  is  filed.  Addlestone  Co., 
37  C.  Div.  191;  Almado  and  Tirito  Co.,  38  C.  Div.  423;  Oorcgum  Co.  v.  Roper, 
(1892)  A.  C.  125  ;    Welton  v.  Saffcry,  45  W.  R.  508  ;   (1897)  A.  C. 

The  failure  of  the  consideration  in  respect  of  which  the  paid-up  shares  are  issued 
will  not  render  the  holders  liable  to  calls.  Meg e  and  Angier^s  case,  W.  N.  (1875) 
208;  Tanner's  case,  27  S.  J.  584. 

6.  Ultra  vires  Contract. 

Where  paid-up  shares  are  issued  under  a  contract,  fraudulent  and  ultra  vires,  by 
the  directors,  but  duly  filed,  it  has  been  held  that  such  shares  cannot  be  treated 
by  the  company  or  liquidator  as  unpaid.  De  liuvigne's  case,  5  C.  Div.  306.  And 
see  Anderson's  case,  7  C.  D.  102.  But  query  whether  these  cases  can  be  relied  on. 
See  Eddgstone  Marine,  (1893)  3  Ch.  9. 

7.  Filing  Sub-Cotitract. 

Parties  sometimes  rely  on  filing  a  so-called  sub-contract,  but  the  sub-contract 
may  be  ineffective  if  it  is  made  without  consideration  or  does  not  disclose  the  con- 
sideration. See,  however,  Jie  Kharasl-ltoma  Syndicate,  "W.  N.  (1897)  58,  where  a 
sub -contract  was  held  effective  although  the  consideration  was  merely  identified. 

8.  Articles  not  a  Contract. 

Asa  general  rule,  a  clause  in  the  articles  of  association  j^roviding  for  the  issue  of 
paid-up  shares  is  not  a  contract  within  the  meaning  of  the  section.  Eirmstonc'scase, 
20  Eq.  524 ;  Crickmer's  case,  10  Ch.  614  ;  Eritchard's  case,  8  Ch.  960.  But  there 
may  possibly  be  cases  in  which  the  articles  constitute  such  a  contract.  Appletree- 
wick  Lead  Co.,  18  Eq.  95. 

9.  Meaning  o/ "  Cash:' 

Payment  in  cash  may  be  eflfected  without  any  coin  passing.  It  is  sufficient  if 
there  is  a  debt  presently  and  unconditionally  due  on  either  side,  and  the  parties 
agree  to  set  it  off,  and  the  transaction  is  completed  in  the  book.  Spargo's  case,  8  Ch. 
407;  White's  case,  12  C.  Div.  517;  Bentley's  case,  12  C.  Div.  851;  Barrow-in- 
Furness  Co.,  14  C.  Div.  400  ;  Eerrao's  ease,  9  Ch.  355  ;  Jones,  Lloyd  if-  Co.,  41  C.  D. 
159  ;  but  see  Kent's  case,  39  C.  Div.  191,  where  the  transaction  was  not  completed 
in  the  books,  and  [Joliannesherg  Co.,  (1891)  1  Ch.  129),  and  Oorcgum  v.  Eoper,  (1892) 
A.  C.  125,  in  which  Lord  Halsbury,  L.  C,  disapproved  of  the  above  cases.  Spargo's 
case  was,  however,  approved  by  P.  C.  in  Larocque  v.  Bcauchcmin,  76  L.  T.  473  ; 
1897,  A.  C. 

Where  a  company  agrees  to  issue  paid-up  shares  in  consideration  for  property 
sold  or  services  rendered,  it  is  impossible  to  treat  the  transaction  as  a  cash  payment, 
for  the  company  never  owed  and  never  intended  to  owe  any  cash.  Andress's  case,  8 
C.  Div.  126  ;  Fagin  and  Gill's  case,  6  C.  Div.  681.  And  the  fact  that  the  transac- 
tion is  entered  in  the  books  as  a  cash  payment  does  not  affect  the  matter.  Andress's 
ease,  ubi  supra ;  White's  case,  12  C.  D.  511  ;  Neuport  Co.,  42  L.  T.  785  ;  W.  N. 
(1880)  80. 
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And  where  tlie  sale  is  for  cash  ■with  merely  an  option  to  satisfy  in  shares,  if  the 
option  is  exercised  the  shares  cannot  be  regarded  as  paid  in  cash.  Barrow'' s  case,  14 
C.  Div.  433.  So,  too,  a  surrender  of  a  debenture  not  due  cannot  be  treated  as  a 
payment  in  cash.     AppleyarcV s  case,  18  C.  D.  587. 

In  order  that  a  transaction  may  be  treated  as  a  payment  in  cash,  there  must  be 
lonajides. 

10.  Meaning  of  Issue. 

The  issue  is  something  different  from  the  allotment  or  the  issue  of  the  certificates. 
A  share  is  issued  when  the  holder  has  acquired  an  absolute  right  thereto.  Biisli's  case, 
9  Ch.  554  ;  Bli/th's  case,  4  C.  Div.  140.  Allotment  followed  by  entry  on  the  register 
is  certainly  issuing.  Clarke'' s  case,  8  C.  Div.  642.  Notwithstanding  Tunnel  Mining 
Co.  (35  C.  D.  579)  and  Anglo- Colonial  Syn.  (65  L.  T.  847),  it  is  not  wise  to  allot 
before  the  filing  of  the  contract. 


11.  Suhscribt7iff  Memorandum  of  Associatio7i. 

Notwithstanding  what  was  said  in  FothergiW s  case,  8  Ch.  282 ;  Anderson's  case, 
7  C.  Div.  75,  it  appears  that  a  share  subscribed  for  in  the  memorandum  of  associa- 
tion must  be  paid  up  in  cash,  and  cannot  be  paid  up  in  any  other  way.  See  Ballon, 
^•c.  Co.  V.  Ballon,  66  L.  T.  704,  Ct.  of  App. 

12.  Result  of  not  filing  Contract. 

In  case  of  default  in  filing,  the  UabUity  of  the  shareholder  is  to  pay  in  cash. 
Calls  may  be  made  {Burkinshaw  v.  Nicholls,  3  App.  Cas.  1016),  and  the  liability 
attaches  to  transferees,  unless  an  estoppel  can  be  made  out.  Blytli's  case,  4  C.  D. 
140  ;  Rowland's  case,  42  L.  T.  785  ;  London  Cellulo'id  Co.,  39  C.  D.  190  ;  A.  W.  Hall 
i-  Co.,  37  C.  D.  712. 

Where  a  person  buys  shares  bonafde  in  reliance  on  a  certificate  of  the  company, 
which  represents  them  to  be  fully  paid  iip,  the  company  is  estopped  from  showing 
that  in  fact  they  are  not  paid  up.  Burkinshaw  v.  Nicholls,  3  App.  Cas.  1016  ; 
Barrow's  case,  14  C.  Div.  445  ;  Re  Vulcan  Iron  Works,  W.  N.  (1885)  120 ;  Parbury''s 
case,  (1896)  1  Ch.  100 ;  qu.  was  the  certificate  acted  on,  BloementhaV s  case,  (1896) 
2  Ch.  525,  reversed  in  Lords,  (1897)  App.  Cas.  156. 

The  allottee  or  purchaser  cannot  generally  rely  on  a  certificate  issued  to  himself 
as  an  estoppel  (Simin  v.  Anglo-American  Co.,  5  Q.  B.  Div.  188),  unless  he  can  show 
that  he  has  acted  on  it.  Hari  v.  Front'mo  Co.,  L.  R.  5  Ex.  Ill  ;  Bishop  v.  Balkis 
Co.,  25  Q.  B.  Div.  512. 

13.  Remedy  before  Winding-up. 

"Where  shares  have  been  issued  as  paid  up  under  a  contract  which  ought  to  havo 
been,  but  was  not,  filed,  the  Court  will  in  some  cases  rectify  the  register,  and  so 
give  an  opportunity  to  fUo  the  contract.  New  Zealand  Kapango  Co.,  18  Eq.  17; 
Benton  Colliery  Co.,  18  Eq.  16;  Barl'ington  Forge  Co.,  34  C.  D.  522;  Broad  Street 
Co.,  W.  N.  (1887)  149  ;  Nottingham  Breivcry  Co.,  4  T.  L.  R.  429  ;  Rushworth's  case, 
66  L.  T.  48 ;  Re  Preservation  Syndicate,  (1895)  2  Ch.  768.  And  where  there  has 
been  a  slip  the  directors  may  rectify  it  without  going  to  the  Court  {Hartley's  case, 
10  Ch.  157) ;  but  tliis  cannot  bo  acted  on  prudently,  except  under  very  exceptional 
circumstances.     See  Trevor  v.  Whitworth,  12  App.  Cas.  409. 

Sco  also  Bath's  case,  8  C.  Div.  334  ;  WrighCs  case,  7  Ch.  55  ;   12  Eq.  335,  n. 
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14.  Party  bound  to  Jile  Contract. 

Unless  othorwisG  arranged,  the  obligation  to  file  is  on  the  company  which  has 
agreed  to  issue  shares  otherwise  than  for  cash.  Barangah  Oil  Co.,  3G  C.  Div.  702. 
And  see  Addlestone  Linoleum  Co.,  37  0.  D.  191. 

15,  Relief  in  JVinding-up. 

The  allottee  may  escape  liability  where  his  name  has  not  been  placed  on  the 
register,  and  he  has  done  nothing  showing  assent  to  the  appropriation  to  himself  of 
the  particular  shares,  or  his  recognition  of  them  as  his  property.  Barangah  Oil  Co., 
36  CD.  702.  But  if  his  name  was  with  his  consent  on  the  register  at  the  com- 
mencement of  the  winding-up,  he  cannot  repudiate  {Oakes  v.  Turquand,  L.  R.  2 
H.  L.  352) :  and  in  such  case  ho  must  pay  calls,  and  cannot  prove  for  damages. 
Addlestone  Co.,  37  C.  Div.  191 ;  Railivaij  Time  Tables,  42  C.  Div.  98  ;  IVelton  v. 
Saffcnj,  45  W.  R.  508 ;  A.  C.  1897. 


Machinery  fob,  Fixing  and  Enforcing  Contributories'  Liability. 

As  to  the  necessity  for  using  this  method  of  procedure,  see  E.  J.  Wragg,  Limited, 
"W.  N.  (1896)  166,  referred  to  supra. 

i^'^^^-)  Form  498. 

The  following  is  a  list  of  the  contributories  of  the  above-named  coy,  77~~. 

made  out  by  me  from  the  books  and  papers  of  the  sd  coy,  together  tributories  to 

with  their  respective  addresses  and  the  number  of  shares  [or  extent  of  J^®  ™.^'^*r  ^^^ 

-11.11  ij  Til  1  "7  uquidator. 

interest]  to  be  attributed  to  each,  so  far  as  I  have  been  able  to  make  Form  45  of 
out  or  ascertain  the  same.  1^^^- 

In  the  first  part  of  the  list,  the  persons  who  are  contributories  in 
their  own  right  are  distinguished. 

In  the  second  part  of  the  sd  list,  the  persons  who  are  contributories 
as  being  representatives  of,  or  being  liable  to  the  debts  of  others,  are 
distinguished. 

Dated  this day  of ,  189 — . 

A.  B.,  [Of  Beer  atid]  Liqr. 

\_A  second  sheet  is  as  folloivs,  and  this  is  folloived  by  as  many  similar 
sheets  as  are  necessary  to  include  contributories  iii  their  oion  riyht.~\ 

In  the  Matter  of  the Coy,  Limtd. 

First  Part — Contributories  in  their  own  Eight. 


Serial 

Number  in 

list. 


Name. 


Address. 


Description. 


In  what 
character 
included. 


Number  of  Shares 

{or  extent  of 

Interest). 
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[/n  practice,  separate  sheets  of  representative  contrihtitories  are  annexed 

asjbllotvs  : — ] 

In  the  Matter  of  the Coy,  Limtd. 

Second  Paet — Contributories  as  being  Eepresentatives  of  or 

LIABLE  to  the  DebTS  OF  OTHERS. 

[^Add  Tabular  Form  as  in  First  Part.~\ 


Entries. 


Serial 
number. 


Preparation 
of  list. 


The  usual  entry  in  the  fifth  column  of  the  first  part  is  now  "  In  own  right," 
and  in  the  fifth  column  of  the  second  part,  "  As  the  executor  of  A.  B.,  deceased," 
or  "As  the  administrator  of  A.  B.,  deceased,"  or  "As  the  trustee  in  bankruptcy 
of  C,  a  member." 

Take  care  that  the  serial  number  once  assigned  to  a  contributory  is  always 
assigned  to  him  throughout  the  proceedings. 

The  names,  addresses,  and  descriptions  contained  in  the  company's  register  of 
members  should  be  accurately  transcribed.  "  Care  of"  is  a  sufficient  address,  if  so 
entered  in  the  register. 

In  preparing  the  list  of  contributories  the  liquidator  should  carefully  search  the 
register  of  members  (see  stipra)  and  other  books  and  papers,  and  should  frame  the 
list  with  due  regard  to  the  rules  laid  down  supra,  pp.  446 — 451  et  seq.  Frimd  facie,  all 
persons  on  the  register  of  members  shotild  be  entered  in  the  list,  but  the  liqiudator 
should  look  into  each  case,  and  if  he  is  satisfied  that  a  name  is  improperly  on  the 
register  he  should  omit  it  from  the  list.  See  cases  in  Table  I.  above.  On  the 
other  hand,  he  should  ascertain  whether  there  are  cases  in  which  names  not  on 
the  register  should  be  entered  in  the  list  (see  Table  III.  above) ;  and  whether  shares 
entered  as  paid  up  are  really  paid  up,  and  in  particular  whether  sect.  25  of  the  Act 
of  1867  touches  the  matter,  see  p.  456,  supra. 


Form  499. 

Notice  to 
contributories 
of  appoint- 
ment to  settle 
list  of  con- 
tributories. 
Form  46  of 
1890. 


{Title.) 

Take  notice  that  I,  A.  B.  [A.  B.,  senior  off  recr  and]  the  liqr  of  the 

ahove-named  coy,  have  appointed  the day  of ,  1894,  at of 

the  clock  in  the noon,  at  \_inscrt  place  of  appointment^ ,  in  the 

county  of  ,  to  settle  the  list  of  the  contributories  of  the  above- 
named  coy,  made  out  by  me,  pursuant  to  the  Cos  Acts,  1862  to  1890, 
and  the  rules  thereunder,  and  that  you  are  included  in  such  list  in 
the  character  and  for  the  number  of  shares  \or  extent  of  interest] 
stated  below,  and  if  no  sufficient  cause  is  shown  by  you  to  the  con- 
trary at  the  time  and  place  afsd,  the  list  -will  be  settled,  including  you 
therein. 

Dated  this day  of ,  189 — . 

[A.  B.  C,  Off  Recr  and']  Liqr, 
.33,  Carey  Street,  Lincoln's  Inn,  London,  AV.C. 

To  IMr.  A.  15.  [and  to  Mr.  C.  1).,  his  Solor]. 

[y/f/f/  taliuhir  form  as  in  Form  498,  inscrtiiig  name,  ^'c.  of  Mr.  A,  B.~\ 
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The  above  form  is  Form  46,  varied  to  suit  the  case  of  the  official  receiver. 

See  Rules  84  and  85  of  1890,  supra,  p.  408. 

Where  the  official  receiver  is  liquidator  he  usually  gives  seven  clear  days'  notice. 

At  the  time  and  place  appointed  to  settle  the  list  of  contributories,  the  following 
will  or  may  be  required  : — 

(1)  The  list,  Form  498;  (2)  Copy  memorandum  and  articles;  (3)  Register  of  Documents 
members  and  transfers  ;  (4)  Applications  for  shares  ;  (5)  Record  of  notices  of  allot-  required  as 
ment  given ;   (6)  Share  ledgers  ;  (7)  Minute  books,  and  any  other  books  relating  to  ° 

the  members. 

It  is  not  now  the  practice  on  settling  the  list  for  the  liquidator  (at  any  rate,  when   Books, 
the  official  receiver  fills  that  office)  to  produce  an  affidavit  identifying  the  company's 
books,  as  in  Form  100. 

As  regards  opposed  cases,  the  evidence  to  fix  the  alleged  contributory  is  produced,    Evidence, 
and  then  the  alleged  contributory  produces  his  evidence  in  opposition. 

The  evidence  is  usually  by  affidavit,  and  when  the  liquidator  has  gone  into  it  he  Liquidator's 
gives  liis  decision.     The  liquidator  in  deciding  should  have  due  regard  to  the  evi-   duty, 
dence  and  the  law.     In  a  proper  case  the  name  should  be  struck  off.     Where  it  is 
clear  that  the  alleged  contributory  is  liable  he  should  of  course  be  settled  on  the 
list.     Where  it  is  doubtful  whether  he  is  liable  he  should,  as  a  general  rule,  be  Doubtful 
settled  on  the  list,  and  left  to  take  steps  under  Rule  86  of  1890  to  have  the  list  cases, 
varied.     Sometimes,  however,  when  the  liability  of  a  class  is  in  question,  it  is  con- 
venient to  issue  a  summons  asking  for  a  declaration  of  liability,  but  even  then  it 
is  wrong  to  add  a  claim  for  payment  of  the  amount.     Payment  should  be  obtained 
in  the  manner  pointed  out  below.      E.  J.    Wragg,   Limited,   W.   N.   (1896)   166. 
If  the  contributory  thinks  fit  he  can  wait  until  the  certificate  has  been  filed,  and 
within  twenty -one  days  after  notice  that  he  has  been  placed  on  the  list  finally,  take 
out  a  summons  to  vary  the  list.     R.  85  of  1890.     As  to  discovery,  infra. 

If  an  alleged  contributory  is  dissatisfied  with  the  liquidator's  decision  lie  may  Application 
take  out  a  summons  at  once  to  strike  his  name  off  the  list,  and  if  necessary,  the  sum-  to  vary  List. 
mons  is  adjourned  into  Court.     See  Forms  506,  509. 

The  liquidator  appears  to  have  no  power  to  make  any  order  as  to  costs,  either  in  Costs, 
favour"  of  or  against  a  contributory  ;  but  there  seems  to  be  no  reason  why  an  alleged 
contributory  who  has  successfully  disputed  his  liability  should  not  apply  in  the 
winding-up  for  payment  of  his  costs. 

{Title.)  Form  500. 

I,  A.  B.,  a  clerk  in  the  department  of  the  off  recr  in  cos  liquidation  ^^davit  of 
[or  as  the  case  may  he'],  make  oath  and  say  as  foUows  : —  postage  of 

1.  That  I  did  on  the day  of ,  189—,  send  to  each  con-  ^"pSment 


tributory  mentd  in  the  list  of  contributories  made  out  by  the  off  recr  to  settle  list 
and  liqr  [or  by  C.  D.,  the  liqr  of  the  above-named  coy]  on  the  - 


day  of ,  189 — ,  and  now  on  the  file  of  proceedings  of  the  above- 
named  coy,  at  the  address  appearing  in  such  list,  a  notice  of  the  time 
and  the  place  of  the  appointment  to  settle  a  list  of  contributories  in  the 
form  hereunto  annexed,  marked  "A,"  except  that  in  the  tabular  form 
at  the  foot  of  such  copies  resply  I  inserted  the  number,  name,  address, 
description,  in  what  character  included  and  number  of  shares  [or 
extent  of  interest]  of  the  person  on  whom  such  copy  of  the  sd  notice 
was  served. 

2.  That  I  sent  the  sd  notices  by  putting  the  same  prepaid  into  the 


of  contribu- 
tories. 
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post  office  at 


befoi'e  the  hour  of 


o'clock  in  the 


the  sd  day  [_or  tvhere  tJie  off  recr  is  liqr,  that  I  sent  the  sd  notices  by 
putting  the  same  into  the  official  letter  bag  provided  by  the  Postmaster- 
General  for  the  department  of  the  off  recr  in  cos  liquidation,  before 
the  hour  of  5.30  o'clock  in  the  afternoon  of  the  sd  day]. 


in  the  county  of 
day  of , 


Sworn  at 

Middlesex,  this 
189—. 

Before  me,  X.  Y.,  a  Commissioner  to  Administer  Oaths  in  the 
Supreme  Court  of  Judicature  in  England. 

The  above  is  the  form  used  when  the  official  receiver  is  liquidator,  and  is  based 
on  Form  27  of  1862.  The  exhibit  A.  is,  under  the  present  practice,  a  copy  of  the 
notice  sent  to  the  particular  contributory. 


Form  501. 

Certificate  of 
liquidator  of 
final  settle- 
ment of  the 
list  of  con- 
tributories. 
Form  47  of 
1890.     See 
Rule  85  of 
1890. 


{Title.) 

Pursuant  to  the  Cos  Acts,  1862  to  1890,  and  to  the  Eules  made 
thereunder,  I,  the  undersigned,  being  the  liqr  of  the  above-named 
coy,  hby  certify  that  the  result  of  the  settlement  of  the  list  of  con- 
tributories  of  the  above-named  coy,  so  far  as  the  sd  list  has  been 
settled,  up  to  the  date  of  this  certificate,  is  as  follows : — 

1.  The  several  persons  whose  names  are  set  forth  in  the  second 
column  of  the  First  Schedule  hereto  have  been  included  in  the  sd  list  of 
contributories  as  eontributories  of  the  sd  coy  in  respect  of  the  number 
of  shares  [or  extent  of  interest]  set  opposite  the  names  of  such  con- 
tributories resply  in  the  sd  schedule.  I  have,  in  the  first  part  of  the 
sd  schedule,  distinguished  such  of  the  sd  several  persons  included  in 
the  sd  list  as  are  contributories  in  their  own  right.  I  have,  in  the 
second  part  of  the  sd  schedule,  distinguished  such  of  the  sd  several 
persons  included  in  the  sd  list  as  are  contributories  as  being  representa- 
tives of  or  being  liable  to  the  debts  of  others. 

2.  The  several  persons  whoso  names  are  set  forth  in  the  second 
column  of  the  Second  Schedule  hereto  have  been  excluded  from  the  sd 
list  of  contributories. 

3.  I  have,  in  the  seventh  column  of  the  sd  First  and  Second  Schedules, 
set  forth  opposite  the  name  of  each  of  the  several  jiersons  resply  the 
date  when  such  person  was  included  in  or  excluded  from  the  sd  list  of 
contributories. 

4 .  Before  settling  tho  sd  list,  I  was  satisfied  by  the  afft  of , 

clerk  to ,  duly  filed  with  the  proceedings  herein,  that  notice  was 

duly  sent  Ity  post  to  each  of  tho  persons  mentd  in  the  sd  list,  informing 
lum  that  ho  was  included  in  each  list  in  the  character  and  for  the 
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number  of  shares  [or  extent  of  interest]  stated  therein,  and  of  tlie  day- 
appointed  for  finally  settling  the  sd  list. 

[To  this,  in  practice,  are  annexed  three  separate  sheets,  as  follows  :'\ 

In  the  matter  of  the Coy,  Limtd. 

The  First  Schedule  above  referred  to. 
FiusT  Part — Contributories  in  their  own  Eight. 


Serial 

Number  in 

List. 


Name. 


Address. 


Description. 


In  what 
cliaracter 
included. 


Number  of 

Shares  [or  extent 

of  Interest). 


Date  ■when 

included  in 

the  List. 


In  the  matter  of  the Coy,  Limtd. 

The  First  Schedule  above  referred  to. 

Second  Part — Contributories  as  being  Eepresentatives  of  or 

Liable  to  the  Debts  of  Others. 

[Here  follow  seven  columns,  headed  as  above. ~\ 


In  the  matter  of  the Coy,  Limtd. 

The  Second  Schedule  above  referred  to. 
[Here  folloiv  seven  columns,  headed  as  above,  except  that  column  5  is 
headed  "In  what  character  proposed  to  be  included,"  and  column  7  is 
headed  "  Date  when  excluded  from  the  list."] 

Dated  this day  of ,  189—. 

(Signed)         ,  Liqr. 

lu  tlie  above  form  each  contributory  should  have  the  serial  number  originally  Serial 
assigned  to  him  in  Form  498,  and  the  names  in  each  division  shoiild  be  in  alpha-  number, 
betical  order  according  to  surnames.     Under  the  old  practice  it  was  usual  to  add  a 
further  paragraph  -where  necessary,  stating  that  "  the  several  persons  -whose  names 
are  set  forth  in  the  third  schedule  hereto  are  alleged  to  be  contributories,  but  these  Cases  left 
cases  have  not  yet  been  adjiidicated  on  ;"  so  that  -when  a  call  -was  made  it  might  open, 
be  seen  that  the  disputes,  even  if  settled  in  favour  of  the  liquidator,  -would  not 
reduce  the  call. 


In  the  matter  of  the  Companies  Acts,  1862  to  1890,                    Form  502. 
and  ■ 

-r      ,-,              ,,           r-  Notice  to 

In  the  matter  of .  contributory 

Take  notice  that  I, [A.  B.  C,  off  recr],  the  liqr  of  the  above-  °^eut^Vhst^' 

named  coy,  have,  by  certificate  dated  the day  of ,  189 — ,  under  of  contribu- 
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tories,  and 
that  his  name 
is  included. 
Form  48  of 

1890. 


my  hand,  finally  settled  the  list  of  contributories  of  the  sd  coy,  and 
that  you  are  included  in  such  list  in  the  character  and  for  the  number 
of  shares  [or  extent  of  interest]  stated  below. 

Any  appKcon  by  you  to  vary  the  sd  list  of  contributories,  or  that 
your  name  may  be  excluded  therefrom,  must  be  made  by  you  to  the 
Ct  [by  summons]  within  twenty-one  days  from  the  service  on  you  of 
this  notice,  or  the  same  will  not  be  entertained. 

The  sd  list  may  be  inspected  by  you  at  my  office  at  [^stale  address^, 
on  any  day  between  the  hours  of  ten  and  two  o'clock. 

Dated  this day  of ,  189 — . 

A.  B.  C,  [Of  recr  cmd^  llqr. 
To  Mr. [or  to  Mr. ,  his  solor]. 


No.  in 
List. 


Name. 


Address. 


Description. 


In  what 
character 
included. 


Number  of  Shares 

{or  extent  of 

Interest) . 


Having  regard  to  Rule  86,  infra,  the  words  "by  summons"  should  be  inserted 
in  the  above  form. 

See  Rules  86,  87,  and  88  of  1890,  supra. 


Form  503. 

Affidavit  of 
service  of 
notice  to 
contributory. 
Porm  50  of 
1890. 


{Title.) 

I, ,  of  [No.  33,  Carey  Street,   Lincoln's  Inn,  London,  W.C], 

clerk  to  [the  off  recr  and  liqr  of  the  above-named  coy],  make  oath  and 
say  as  follows  : — 

1 .  The  first  six  columns  of  the  schedule  now  produced  and  shown  to 
me  and  marked  with  the  letter  "A,"  contain  a  true  copy  of  the  list  of 
contributories  of  the  sd  coy,  made  out  by  the  [off  recr  and]  liqr  of  the 

coy  on  the day  of ,  189 — ,  and  now  on  the  file  of  proceedings 

of  the  sd  coy,  as  I  know  from  having,  on  the day  of ,  189 — , 

examined  and  compared  the  sd  schedule  with  the  sd  hst. 

2.  I  did  on  the day  of ,  189 — ,  in  the  manner  huftr  mentd, 

serve  a  true  copy  of  the  notice  now  produced  and  shown  to  me  and 
marked  "B,"  upon  each  of  the  resp  persons  whoso  names,  addresses, 
and  descriptions  appear  in  the  second,  third,  and  fourth  columns  of  the 
sd  schedule  marked  "A,"  except  that  in  the  tabular  form  at  the  foot  of 
such  copies  resply  I  inserted  the  number  on  list,  name,  address,  descrip- 
tion, in  what  character  included,  and  number  of  shares  [or  extent  of 
interest]  of  the  person  on  whom  such  copy  of  the  sd  notice  was  served, 
in  the  same  words  and  figures  as  the  same  particulars  are  set  forth  in 
the  sd  schedule  marked  "A." 
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3.  I  served  the  sd  rasp  copies  of  the  sd  notice  Ly  putting  such  copies 
resply  [into  e?ivelopes^,  duly  addressed  to  such  persons  rcspl}',  according 
to  their  resp  names  and  addresses  appearing  in  the  sd  scliedule  marked 
"A,"  [by  placing  the  same  in  the  official  letter  bag  provided  by  the  Post- 
master-General, for  the  office  of  the  Off  Eeer  under  the  Cos  (Winding- 
up)  Act,  before  the  hour  of o'clock  in  the noon  of  the  sd 

day  of ,  189—],  and  with  the  proper  postage  stamps  affixed  thereto, 

as  prepaid  letters  into  the  post  office  receiving-house.  No. ,  in 


Street,  in  the  county  of 
the  clock  in  the  - 
Sworn,  &c. 


-,  between  the  hours  of 
noon  of  the  sd day  of 


and 

189—. 


of 


The  above  form,  as  originally  drawn,  is  Form  50  of  1890,  for  use  by  an  outside 
liquidator,  and,  as  varied  by  the  matter  in  square  brackets,  is  sometimes  used  when 
the  ofEicial  receiver  is  liquidator,  and  the  Schedule  below  is  used.  But  in  practice 
the  Schedule  may  be  dispensed  with  by  leaving-  out  clause  1,  and  altering  the 
words  of  clause  2,  so  as  to  run: — 1.  "I  did,  &c.,  a  true  copy  of  the  notice,  &c. 
marked  'A.'  upon,  &c.  columns  of  the  First  Schedule  to  the  List  of  Contributories 
of  the  sd  Coy,  made  out  by  the  off  recr  and  liqr  of  the  coy  on,  &c.,  and  now  on 
the  file  of  proceedings  of  the  sd  coy,  except,  &c."  [<o  the  end,  leaving  out  the  last 
words  "  marked  'A.'  "]  The  words  "marked  '  A.'  "  must  also  be  left  out  of  the 
last  clause. 


This  Schedule  marked  "A"  was  produced  and  shown  to 


and 


Form  504. 

The  schedule 


is  the  same  schedule  as  is  referred  to  in  his  afft  sworn  before  me  this  referred  to  in 

to               lo/^                                                                /r»-7\  l^ist  form. 
day  of ,189—.                                                  {bujned) .  Form  61  of 

1890. 


Kumber 
on  List. 


2. 

Name. 


3. 

Address. 


Description. 


In  wliat 
character 
included. 


Number  of  Shares 

[or  extent  of 

Interest) . 


{Title.) 


Form  505. 


The  following  is  a  list  of  persons  who,  since  making  out  the  list  of  Supplemental 

contributories  herein,  dated  the day  of ,  189 — ,  I  have  ascer-  ^^^^  "f  '^^.^' 

•^  .  tributones. 

tained  are,   or  have  been,  holders  of  shares  in  [or  members  of  J  the  Form  49  of 

above-named  coy,  and  to  the  best  of  my  judgment  are  contributories  of  1^^^- 

the  sd  coy : — 

1.  The  sd  supplemental  list  contains  the  names  of  such  persons, 
together  with  their  resp  addresses  and  the  number  of  shares  [or  extent 
of  interest]  to  be  attributed  to  each. 

p.  H  H 
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2.  In  the  first  part  of  tlie  sd  list  such,  of  the  sd  persons  as  are  con- 
trihutories  in  their  own  right  are  distinguished. 

3.  In  the  second  part  of  the  sd  list  such  of  the  sd  persons  as  are  con- 
trihutories  as  being  representatives  of,  or  being  liable  to  the  debts  of 
others,  are  distinguished. 

Dated  the day  of ,  189—. 

{^Offrecr  ancl]  liqr. 

\The  supplemental  list  is  to  be  made  out  in  the  same  form  as  original  list?\^ 

The  a-bove  ia  Form  49  of  1890,  as  varied  -when  the  official  receiver  acts  as  liqui- 
dator. In  Form  49,  the  clause  beginning  "The  following  "  is  numbered  1,  and  the 
following  clauses  are  numbered  2,  3,  4. 


Form  506. 

Summons  to 
rectify  list. 


Let,  &c.  [see  Form  10],  on  the  hearing  of  an  applicon  on  the  part  of 
A.  B.,  of ,  for  an  order  that  the  list  of  contributories  of  the  above- 
named  coy,  and  the  liqr's  certificate  finally  settKng  the  same,  may  be 
varied  by  excluding  the  name  of  the  applicant  therefrom,  and  that  the 
liqr  may  be  ordered  to  pay  to  the  applicant  the  costs  of  this  applicon. 


Form  507. 

Affidavit  on 
application' 
to  rectify  list. 


I,  &c.,  make  oath  and  say  as  follows : — 

1 .  On  the day  of I  received  from  the  liqr  of  the  above- 
named  coy  a  notice  that  he  had  included  me  in  the  list  of  contributories 
of  the  above-named  coy.  The  sd  notice  is  now  exhibited  to  me 
marked . 

2.  In  response  to  the  sd  notice  I  wrote  and  sent  to  the  sd  liqr  a 
letter  informing  him  of  the  fact  that  I  was  not  a  shareholder  in  the 
sd  coy,  and  that  I  had  never  agreed  to  take  any  shares  therein  or 
authorized  the  placing  of  my  name  on  the  register  of  members,  and  that 
I  protested  against  my  name  being  included  in  the  list  of  contribu- 
tories.    A  copy  of  my  sd  letter  is  now  exhibited  to  me  marked . 

3.  On  the  of  I  received  from  the  sd  liqr  the  notice  ex- 
hibited to  me  marked ,  from  which  it  aj^pears  that  the  sd  liqr  has 

in  fact  included  me  in  the  sd  list  as  a  present  member  in  respect  of 
shares. 

4.  I  am  not,  and  never  have  been,  a  member  of  the  sd  coy.  I  never 
applied  for  or  authorized  any  other  person  to  apply  on  my  behalf  for 
shares  in  the  sd  coy,  and  I  never  received  any  notice  of  allotment  of 
shares,  and  I  was  not  aware  until  I  received  the  notice  referred  to  in 
the  first  paragraph  of  this  afft  that  tliere  was  any  suggestion  that  I 
was  a  moml)or  of  tlio  sd  coy. 

5.  I  understand  that  it  is  alleged  that  B.,  of ,  applied  for  the 

sd shares  in  my  name  and  on  my  behalf,  but  I  say  that  if  this  be 

so,  the  applicon  was  made  without  my  knowledge  or  authoi'ity,  and 
that  I  have  never  adopted  or  ratified  the  act. 


Tlio  above  form  is  only  an  example, 
the  facts  of  each  case. 


The  contents  of  the  affidavit  will  vary  with 
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{Title.)  Form  508. 

Upon  the  applicon  of  W.  N.  to  review  or  vary  the  list  of  contribu-  Order  on 
torios  of  tlio  sd  coy  in  respect  of  the  inclusion  of  the  sd  W.  N.  therein,  application  to 
and  that  his  name  may  be  excluded  therefrom  [or  as  the  case  may  he'],  coutribu- 
and  upon  hearing,  &c.,  and  upon  reading,  &c.,  It  is  ordered  that  the  tnries. 
name  of  the  sd  W.  N.  be  excluded  from  the  sd  list  of  contributories,  ^^o^ 

or  may  be  included  in  the  sd  list  of  contributories  for shares  [or 

as  the  case  may  5e]  [or  the  Ct  doth  not  think  fit  to  make  any  order  on 
the  sd  applicon,  except  that  the  sd  W.  N.  do  pay  to  the  liqr  of  the  sd 

coy  his  costs  of  this  applicon,  to  be  taxed  by in  case  the  parties 

differ]. 

This  is  practically  identical  with  the  Form  (32  of  1862)  of  order  on  an  application 
to  vary  the  list. 

The  costs  of  a  person  unsuccessfully  disputing  his  liability  as  a  contributory  Costs, 
must,  as  a  rule,  be  paid  by  the  contributory.     Gower^s  Case,  G  Eq.  77  ;  Andrew^! 
Case,  3  Ch.  161. 

If  the  alleged  contributory  successfully  disputes  his  liability,  he  -will  get  his  costs. 
Ifation^s  Case,  3  Eq.  77,  and  Forms  509  and  510,  i?ifra.  As  to  the  form  of  order 
and  priority,  if  costs  are  given  him,  Salisbury -Jones^  Case  (2),  (1895)  1  Ch.  333  ; 
London  Metallurgical  Co.,  (1895)  1  Ch.  758;  Home  Investment  Co.,  14  C.  D.  167; 
Dominion  of  Canada  Co.,  27  C.  Div.  33  ;  Re  North  Buckley  Co.,  24  S.  J.  835. 

For  order  varying  supplemental  list,  see  Syria  Ottoman  Rail.  Co.  (00186  of  1894), 
Hood,  Reg.,  19th  Nov.,  1895. 


Upon  the  applicon  of  S.,  &c.,  Order  that  the  name  of  the  sd  S.  be    Form  509. 
struck  off  the  list  of  contributories  of  the  sd  coy  ;   And  order  that  E.,  q^^^^  ^^ 
the  off  liqr,  pay  to  the  sd  S.  his  costs  of  this  applicon  to  be  taxed  ;  And  strike  off. 
order  that  the  off  liqr  be  allowed  the  amount  so  pd  out  of  the  assets  of 
the  coy.     Laml  Loan,  Sfc.  Co.,  Kay,  J.,  5th  April,  1886.     B.  447. 

Very  commonly  the  order  in  such  cases  directs  the  liquidator  to  pay  the  costs  out 
of  the  assets  of  the  company,  and  to  be  allowed  the  same.  See  Self- Acting  Seiving 
Machine  Co.,  Pearson,  J.,  6th  April,  1886.  B.  454  ;  Marseilles  Rail.  Co.,  30  Ch.  D. 
598;  Ex  parte  Bentley,  12  Ch.  D.  857;  Salishury- Jones'  Case  [2),  supra. 


Upon  the  applicon  of  Mrs.  E.  L.,  of,  &c.,  married  woman,  by  sum-    Form  510. 


mons,  dated  the  20th  May,  1892,  and  upon  hearing  the  solors  for  the  Order  vary- 
applicant,  and  C.  J.  S.,  the  off  recr  and  liqr  of  the  above-named  coy,  ^S  official 
appearing  in  person,  and  upon  reading  the  certificate  of  the  [assistant]  certificate 
off  recr  [acting  for  the  sd  off  recr  and  liqr],  dated  the  5th  day  of  May,  settUng  Hst 
1892,  It  is  ordered  that  the  sd  [assistant]  off  recr's  certificate  be  varied  tories. 
by  excluding  the  name  of  the  applicant  from  the  first  part  of  the  first 
schedule  to  such  certificate.     And  it  is  ordered  that  the  sd  C.  J.  S., 
as  such  off  recr  and  liqr,  do  out  of  the  assets  of  the  sd  coy  pay  to  the 
applicant  the  sum  of  21.  2s.  for  the  ascertained  amount  of  her  costs  of 

H  h2 
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this  applicon.  Groombridge  and  Sons  (1891,  G.  44),  Chitty,  J.,  24th 
May,  1892.  A.  832.  And  see  Washington  Diamond  Co.  (1891,  W. 
0309),  V.  Williams,  J.,  19  May,  1893. 

Form  511.  Upon  the  applicon  of  D.,  &c.,  and  upon  hearing,  &c..  It  is  ordered 

r~j  that  [name  be  excluded].     And  it  is  ordered  that  the  [off]  liqr  do  pay 

ing  certificate  to  the  sd  D.   16/.   lOs.  Id.,  the  ascertained  costs  of  the  sd  D.  of  this 

namr^"'^''"  applicon.    Bryn-y-Fferan  Co.,  Bacon,  V.-C,  10th  April,  1883.   A.  612. 

Under  the  old  practice  tlie  certificate  of  the  cliief  clerk  was  not  physically  altered. 
Fox  V.  BearblocJc,  30  W.  R.  342. 


Form  512.        Upon  the  applicon  of  the  [off]  liqr  of  coy  to  settle  the  list  of  con- 

~.     ~,         ',      tributories  made  out  by  him  and  left  at  the  chambers  of  the  Master  of 
Another  order  •' 


to  strike  name  the  Eolls,  wherein  the  name  of  E.,  of 


has  been  included  as  a 


off  list. 


member  holding  twenty-four  shares,  to  fix  the  name  of  the  sd  E.  upon 
such  list,  and  upon  reading,  &c.,  Order  that  the  name  of  the  sd  E.  be 
struck  off  the  list  of  contributories  for  unpaid  shares.  And  order  that 
the  sd  [off]  liqr  do  pay  to  the  sd  E.  the  sum  of  14/.  10s.  6f/.,  being  the 
ascertained  amount  of  his  costs  of  this  applicon.  Southsea  Floral  Hall 
Co.,  M.  E.,  25th  June,  1877.     B.  1453. 


Form  513. 

Order  to  place 
name  in  list 
for  paid-up 
shares  only. 


Upon  the  applicon  of  T.  to  review  [or  vary]  the  list  of  contributories 
of  coy  in  respect  of  the  inclusion  of  the  sd  T.  therein  as  an  unpd  share- 
holder, and  that  his  name  might  be  struck  out  or  entered  as  a  fully 
paid-up  shareholder,  and  upon  hearing  the  solors  for  the  applicant  and 
for  the  [off]  liqr,  &c.  \_adjournment  into  Court\  Order  that  the  name  of 
the  applicant  be  placed  in  the  sd  list  for  150  paid-up  shares  only.  And 
order  that  the  costs  of  the  applicant  and  the  sd  [off]  licj^r  be  taxed,  &c., 
and  pd  out  of  assets  of  coy.  Eupion  Fuel  and  Gas  Co.,  Malins,  V.-C, 
17th  March,  1877.     A.  597. 

The  list  itself  does  not  now  state  whether  shares  fully  paid  or  not,  see  Form  501. 


Form  514. 

Order  declar- 
ing that 
slifires  fully 
paid. 


The  applicon,  &c.,  the  Ct  doth  declare  that  the shares  of /. 

in  the  above-named  coy,  numbered  from to  ,  both  inclusive, 

standing  in  the  name  of  the  applicant  P.,  were  at  the  date  of  the  order 
to  wind  up  the  above-named  coy  fully  paid  up  and  are  to  be  deemed 
in  favour  of  the  applicant  so  to  be,  and  that  the  sd  applicant  is  under 
no  liability  in  respect  thof.  And  it  is  ordered  that  the  sd  AV.,  as  such 
off  recT  and  liqr,  do  pay  out  of  the  assets  of  the  above-named  coy  to 
the  sd  P.  his  costs  of  the  sd  applicon,  such  costs  to  be  taxed.  Building 
Estates  Brickfields  Co.  (002  of  1894).  Vaughan  Williams,  J.,  8th  Nov., 
1895;  Farhnry's  case,  (1896)  1  Ch.  100. 
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On  tlie  appllcon  of  the  off  liqr  to  settle  the  list  of  contributor ies  so    Form  515. 
far  as  regards  the  Q.  Coy  (placed  on  the  list  as  a  contributory  in  Order  against 
respect  of  10,000  shares),   and   upon  hearing,  &c.,  this  Ct  being  of  objection  of 
opinion  that  the  sd  Gr.  Coy  is  properly  placed  on  the  list  of  contribu-  l^,^}^'^^    /j^ 
tories  of  the  sd  Indian  Coy  in  respect  of   10,000  shares,  Doth  order  liquidation) 
that  it  be  referred  to  the  Taxing  Master  to  tax  the  costs  of  the  appli-  ^"^  contribu-^*^ 
cant  of  the  sd  applicon  in  Chambers  so  far  as  relates  to  the  sd  G.  Coy,  tory. 
and  occasioned  by  the  adjournment  thof  into  Ct.     And  the  off  liqr  of 
the  sd  Indian  Coy  is  to  carry  in  a  claim  for  payment  of  his  sd  costs 
in  the  winding-up  of  the  G.  Coy,  Limtd,  but  so  far  as  such  costs  shall 
be  recovered  by  him  as  afsd  such  costs  are  to  be  his  costs  in  the 
winding-up  of  the  sd  Indian  Coy.      Indian,   Sfc.    Gold  Mining    Co., 
Chitty,  J.,  26  Jan.,  1886. 


Upon  the  applicon  of  the  [off]  liqr,  &c.,  Order  that  the  sd  W.  S.    Form  516. 
and  S.  be  and  they  are  hby  settled  upon  the  list  of  contributories  of  Order  to  settle 
the  sd  society  as  the  exors  of  the  sd  S.,  deed,  in  respect  of  fifty  shares  executors  on 
held  by  him  in  the  sd  society.      Crown   Co-operative  Society,  M.  R., 
20th  Jan.,  1877.     A.  437. 


Upon  the  applicon  of  off  recr  and  liqr  by  summons,  &c.,  It  is  ordered    Form  517. 

that  the  register  of  shareholders  of  the Coy  be  rectified  by  adding  Order  re<tify- 

thereto  the  name  of  K.  as  the  holder  of  100  shares  of  the  above-named  in g-  register 

coy,  numbered to ,  both  inclusive,  in  the  place  of  the  name  of  jj^meTn  plfce 

S.,  whose  name  has  by  the  sd  order  dated,  &c.,  been  removed  from  the  of  contribu- 
list  of  contributories  of  the  above-named  coy.     House  and  Land  Invest-  qq\^^^ 
ment  Trust,  00117  of  1892.     Eeg.  21st  Nov.  1893. 


Upon  motion  by  way  of  appeal  this  day  made  unto  this  Ct  by  A.    Form  518. 
in  person,  and  upon  hearing  counsel  for  the  liqr  of  coy,  and  upon  Order  - 


on 


reading  the  order  dated  15th  July,  1876,  Order  that  the  sd  order,  appeal 
whereby  it  was  ordered  that  the  name  of  the  sd  A.  should  be  placed  ^^^'^'^''^^^ 
upon  the  list  of  contributories  of  the  sd  coy  in  respect  of  3,520  shares 
therein,  upon  which  nothing  has  been  pd,  be  discharged.  And 
declare  that  the  sd  A.  held  and  holds  the  sd  shares  as  fully  pd-up. 
And  order  (he  so  desiring)  that  his  name  be  not  placed  on  the  list  of 
contributories  of  the  sd  coy  in  respect  of  the  sd  shares  or  any  of  them. 
Aiid  order  that  the  liqr  of  sd  coy  do  pay  to  the  sd  A.  his  costs  of  and 
occasioned  by  the  sd  order,  including  his  costs  of  this  applicon,  such 
costs  to  be  taxed  by  the  Taxing  Master.  Wedgwood  Coal,  ^'c.  Co., 
Andcrsoii's  case.  Court  of  Appeal,  14th  Nov.,  1877.  B.  2021.  See  also 
report  in  7  Ch.  Div.  75. 
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Form  519. 

Order  that 
contributories 
may  inspect 
books,  &c., 
of  Company. 


Past  members. 


Court's  leave. 


Evidence. 


Compromise. 


Upon  the  applicon  of  T.,  &c.,  contribtitories  of  the  above-named 
coy,  and  upon  hearing,  &c.,  and  upon  reading,  &c.,  the  judge  doth 
order  that  the  applicants,  their  accountants,  agents,  and  solors  be 
at  liberty  at  all  reasonable  times  upon  giving  three  days'  notice  to 
inspect  and  peruse  at  the  office  of  N.,  the  sd  off  licp  of  the  above- 
named  coy,  situate  at ,  in  the  City  of  London,  and  at  the  offices  of 

the  coy,  situate  at ,  and  at  the  respective  branch  offices  of  the  sd 

coy  all  books  and  papers  of  the  coy  at  such  offices  in  the  possession, 
custody,  or  power  of  the  sd  N.,  as  off  liqr  of  the  coy,  and  be  at  liberty 
to  take  abstracts  thof  or  extracts  therefrom  as  they  may  be  advised  at 
their  expense.  Irioell  India  Ruhher  Works,  Bacon,  V.-C,  16th  May, 
1885. 

Settlmg  the  B.  List. 

The  B.  List  comprises  the  past  members,  viz.,  those  who  ceased  to  be  members 
within  one  year  from  the  commencement  of  the  winding-up.  See  sects.  38  and  74 
of  1862,  and  observations,  supra. 

Sect.  38  (3)  of  1862  provides  that  no  past  member  shall  be  liable  to  contribute  to 
the  assets  of  the  company  unless  it  appears  to  the  Court  that  the  existing  members 
are  unable  to  satisfy  the  contributions  required  to  be  made  by  them  in  pursuance 
of  this  Act. 

And  as  the  Act  of  1890  does  not  substitute  liquidator  for  the  Court,  it  appears 
that  an  application  to  the  Court  is  necessary  before  the  B.  List  can  be  settled. 

According  to  the  old  practice,  the  Court,  before  proceeding  to  settle  the  B.  List, 
required  some  evidence  that  there  was  an  improbability  of  the  requisite  assets  being 
otherwise  obtained  within  a  reasonable  time  {Eelbert  v.  Banner,  L.  R.  5  H.  L.  28), 
and  this  practice  will  no  doubt  be  followed. 

As  to  the  mode  of  estimating  the  debts  for  which  past  members  are  liable,  see 
Morris's  case,  7  Ch.  200  ;  8  Ch.  800. 

As  to  application  of  what  is  recovered  from  the  past  members,  see  Webb  v. 
Whiffin,  L.  R.  5H.  L.  711. 

If  the  past  members  buy  up  the  debts  in  respect  of  which  they  are  liable  to 
contribute,  they  may  escape.     Brett's  case,  6  Ch.  807  ;  8  Ch.  800. 

A  compromise  with  an  A.  contributory  does  not  discharge  the  B.  contributory 
beyond  the  amount  received.     Helbert  v.  Banner,  L.  R.  5  H.  L.  28. 


Court  may 
make  and 
order  pay- 
ment of  calls. 


Calls  on  Contributories. 

As  soon  as  may  bo  after  the  winding-up  order,  the  Court  is  to  "  cause  the  assets 
of  the  company  to  be  collected."     See  sect.  98  of  1862,  supra. 

Sect.  102  of  1862. — The  Court  may,  at  any  time  after  making  an  order  for 
windiiig-\ip  a  company,  and  either  before  or  after  it  has  ascertained  the  sufBcicncy 
of  the  asHots  of  the  company,  make  calls  on  and  order  payment  thereof  by  all  or  any 
of  the  contri])utorics  for  the  time  being  settled  on  the  list  of  contributories,  to  the 
extent  of  their  liability,  for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy 
the  debts  and  liabilities  of  the  company,  and  tho  costs,  charges,  and  expenses  of 
winding  it  uji,  and  for  tho  adjustincnt  of  tho  rights  of  tho  contributories  amongst 
thf-msclvos,  and  it  may,  in  making  a  call,  take  into  consideration  tho  probability 
that  Homo  of  tho  contributories  upon  whom  the  same  is  made  may  partly  or  wholly 
fail  to  pay  their  respective  portions  of  tho  same. 
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Sect.  13  of  1890. — General  rules  may  be  made  for  requiring  or  enabling  all  or  General  rules, 
any  of  tlie  powers  and  duties  conferred  and  imposed  on  the  Court  by  sect.    102 
of  the  Companies  Act,  18G2,  to  be  exercised  or  performed  by  the  liquidator  as  an 
officer  of  the  Court,  and  subject  to  the  control  of  the  Court.     Provided  that  the  Sanction 
liquidator     .     .     .     shall  not  make  any  call  without  either  the  special  leave  of  the  reqiured. 
Court  or  the  sanction  of  the  committee  of  inspection. 
Rr.  92—95  of  1890  are  as  follows  :— 

92.  The  powers  and  duties  of  the  Court  in  relation  to  making  calls  upon  con-   Liquidator's 
tributories  conferred  by  sect.  102  of  the  Companies  Act,   1862,  shall  and  may  be  powers, 
exercised  by  the  liquidator  as  an  officer  of  the  Court,  subject  to  the  provisions  of 
sect.  13  of  the  Companies  (Winding-up)  Act,  1890,  and  to  the  following  regulations :  — 

(1.)  Where  the  liquidator  desires  to  make  any  call  on  the  contributories,  or  any  Committee 
of  them,  for  any  purpose  aiithorized  by  the  Acts,  if  there  is  a  committee  summoned, 
of  inspection  he  may  smnmon  a  meeting  of  such  committee  for  the  purpose 
of  obtaining  their  sanction  to  the  intended  call. 
(2.)  The  notice  of  the  meeting  shall  be  sent  to  each  member  of  the  committee  of  Notice  of 
inspection  in  sufficient  time  to  reach  him  not  less  than  seven  days  before  ^^^' 

the  day  appointed  for  holding  the  meeting,  and  shall  contain  a  statement 
of  the   proposed   amount  of   the  call,   and   the  purpose  for  which  it  is 
intended.     Notice  of  the  intended  call  and  the  intended  meeting  of  the  Advertise- 
committee  of  inspection  shall  also  be  advertised  once  at  least  in  a  London  ^^'^''* 
newspaper,  and  where  the  winding-up  is  not  in  the  High  Court  also  in  a 
newspaper  circulating  in  the  district  of  the  Court  in  which  the  vnnding-up 
is  being  conducted.     The  advertisement  shall  state  the  time  and  place  of 
the  intended  meeting  of  the  committee  of  inspection,  and  that  each  con- 
tributory may  either  attend  the  said  meeting  and  be  heard,  or  make  any 
commimication  in  writing  to  the  liquidator  or  members  of  the  committee 
of  inspection  to  be  laid  before  the  meeting,  in  reference  to  the  said  intended 
call. 
(3.)  At   the  meeting  of  the  committee  of  inspection  any  statements  or  repre-   Statements  to 
sentations  made  either  to  the  meeting  personally  or  addressed  in  writing  to     ®  consiaerea. 
the  liquidator  or  members  of  the  committee  by  any  contributory  shall  be 
considered  before  the  intended  call  is  sanctioned. 
(4.)  The  sanction  of  the  committee  shall  be  given  by  resolution  which  shall  be  Resolution. 

passed  by  a  majority  of  the  members  present. 
(5.)  Where  there  is  no  committee  of  inspection  the  liquidator  shall  not  make  a  Coiirt's  leave 
call  without  obtaining  the  leave  of  the  Court.  where  no 

93.  Every  application   to   the    Court   for  leave   to  make  any  call  on   the  con-   committee, 
tributories,  or  any  of  them,  for  any  purpose  authorized  by  the  Acts,  shall  be  made   Summons^ 
by  summons  stating  the  proposed  amount  of  such  call,  and  such  summons  shall  be  -i 

served  four  clear  days  at  the  least  before  the  day  appointed  for  making  the  call  on 
every  contributory  pi-oj^osed  to  be  included  in  such  call ;  or,  if  the  Court  so  directs, 
notice  of  such  intended  call  may  be  given  by  advertisement,  without  a  separate 
notice  to  each  contributory. 

94.  When,   in  pursuance  of  a  resolution  of  the  committee  of  inspection  or  an  Copy  resolu- 
order  of  the  Court,  a  call  has  been  made  by  the  liquidator,  a  copy  of  the  resolution  tion  or  order 
or  order  shall  be  forthwith  served  upon  each  of  the  contributories  included  in  such  ^      notice, 
call,  together  with  a  notice  from  the  liquidator  specifying  the  amount  or  balance 

due  from  such  contributory  in  respect  of  such  call,  but  such  resolution  or  order  need 
not  be  advertised  unless  for  any  special  reason  the  Court  so  directs. 

95.  The  payment  of  the  amount  due  from  each  contributory  on  a  call  may  be  Enforcing 
enforced   by   order   of  the   Court   to  be  made  in  Chambers  on  summons  by  the  ps^jment, 
liquidator. 
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The  liquidator  is  not  bound  to  put  off  making-  a  call  until  the  claims  are  esta- 
blished. A  call  may  be  made  before  any  of  the  claims  are  established.  Contract 
Corporation,  2  Ch.  95  ;  Earned' s  Banking  Co.,  36  L.  J.  Ch.  215.  Even  under  the 
old  practice,  in  making  the  call  the  judge  relied  on  the  liquidator's  opinion. 
Eelbert  v.  Banner,  L.  R.  5  H.  L.  28. 

But  a  call  cannot  be  made  until  a  list  of  contributories  has  been  settled. 

Instalments.  Where  a  contract  provides  that  payment  for  shares  shall  be  made  by  instalments, 

some  of  which  have  not  become  due  under  it  when  a  winding-up  order  is  made, 
calls  may  at  once  be  made  for  the  amounts  remaining  unpaid.  Cordova  Union  Co., 
(1891)  2  Ch.  580. 

Set-off.  As  to  setting  off  calls  against  debenture  debts,  see  Re  Taunton,  iS;c.  Co.,  (1893) 

2  Ch.  175  ;  against  director's  fees,  Washington  Diamond  Co.,  (1893)  3  Ch.  95. 


Form  520. 

Notice  to  each 
member  of 
committee  of 
inspection  of 
meeting  for 
sanction  to 
proposed  call. 
Form  54  of 
1890. 


Peoceduke  where  there  is  a  Committee  of  Inspection. 
{Title.) 

Take  notice  that  a  meeting  of  the  committee  of  inspection  of  the 

ahove  coy  will  be  held  at ,  on  the  \^to  be  a  date  not  less  than  seven 

days  from  the  date  lohen  the  notice  ivill  in  course  of  post  reach  the  person 

to   ivhorn  it  is  addressed^  day  of  ,   189 — ,   at  o'clock  in  the 

noon,  for  the  purpose  of  considering  and  obtaining  the  sanction  of 

the  committee  to  a  call  of 1,  per  share  proposed  to  be  made  by  the 

liqr  on  the  contributories. 

Annexed  hereto  is  a  statement  showing  the  necessity  for  the  pro- 
posed call  and  the  amount  required. 

Dated  this day  of ,  189 — . 

,  \_Off  Recr  and^  Liqr. 


Statement. 

1.  The  amount  due  in  respect  of  proofs  admitted  against  the  coy, 
and  the  estimated  amount  of  the  costs,  charges,  and  expenses  of  the 
winding-up,  form  in  the  aggregate  the  sum  of /.  or  thereabouts. 

2.  The  assets  of  the  coy  amount  in  value  to  the  sum  of 1.  There 

are  no  other  assets,  except  the  amounts  due  from  certain  of  the  con- 
tributories to  the  coy,  and  in  my  opinion  it  will  not  be  possible  to 
realize  in  respect  of  the  sd  amounts  more  than /. 

3.  The  list  of  contributories  has  been  duly  settled,  and  persons  have 
been  settled  on  the  list  in  respect  of  the  total  number  of shares. 

4.  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  of 
the  coy,  and  of  paying  the  costs,  charges,  and  expenses  of  the  winding- 
up,  I  estimate  that  a  sum  of 1,  will  bo  required  in  addition  to  the 

amount  of  tlio  coy's  assets  hinbofore  mentd. 

.5.  In  order  to  provide  tlio  sd  sum  of 1,  it  is  necessary  to  make  a 

call  on  tlio  contributories,  and  liaving  regard  to  tlie  probability  that 
some  of  them  will  partly  or  wholly  fail  to  pay  the  amount  of  the  call, 
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I  estimate  that  for  the  purpose  of  realizing  the  amount  required  it  is 

necessary  that  a  call  of L  per  share  should  be  made. 

(Atmex  tabular  statement  showing  amounts  of  debts,  costs,  ^'c,  and  of 
assets.) 

In  the  matter  of,  &c.  Form  521 

Notice  is  hby  given  that  the  undersigned  liqr  of  the  above-named 

coy  proposes  that  a  call  should  be  made  on  all  the  contributories  of  the  meuturni'e  t- 

sd  coy  [or  «*  the  case  may  ie]  of 1,  per  share,  and  that  ho  has  sum-  iufr  of  t-om- 

moned  a  meeting  of  the  committee  of  inspection  of  the  coy  to  be  held  ™spoetio 

at ,  on  the  day  of  ,  189 — ,  at o'clock  in  the Form  5.3  of 

noon,  to  obtain  their  sanction  to  the  proposed  call.  '   '''' 

Each  contributory  may  attend  the  meeting  and  be  heard,  or  make 
any  communication  in  writing  to  the  liqr  or  the  members  of  the  com- 
mittee of  inspection  to  be  laid  before  the  meeting  in  reference  to  the 
intended  call. 

A  statement  showing  the  necessity  of  the  proposed  call  and  the  pur- 
pose for  which  it  is  intended  may  be  obtained  on  application  to  the 
liqr  at  his  office  at  [insert  address^. 

(Signed) 

Dated  this day  of ,  189 — .  ,  Liqr. 

This  was  substituted  for  the  old  form  by  Board  of  Trade  Order  of  3 let  Jan.  1894. 

{Title.)                                                      Form  522. 
Resolved,  that  a  call  of  1,  per  share  be  made  by  the  liqr  on  all  z; — ; 

,  .,.„,  P  ,  -,  Kesolution  of 

the  contributories  oi  the  coy  \_or  as  the  case  may  be  \.  committee  of 

(Signed)  inspection 

Members  of  the  Committee  of  Inspection,  call.  ° 

Dated  this day  of  ,  189—.  Form  .56  of 

•^  '  1890. 

A  copy  of  the  above  resolution  must  be  forthwith  served  upon  each  of  the  con- 
tributories included  in  such  call,  together  with  the  notice  as  in  the  next  form  ;  but 
such  resolution  need  not  be  advertised  unless  for  any  special  reason  the  Court  so 
directs.     See  R.  94  of  1890,  supra. 


Form  523. 


{Title.) 
Take  notice  that  the  Committee  of  Inspection  in  the  winding-up  of 
this  coy  have  sanctioned  a  call  of 1,  per  share  on  all  the  contribu-  ^^^^'^''^  of  call 

sanctioned  by 
tones  ot  the  coy.  committee  of 

The  amount  due  from  you  in  respect  of  the  call  is  the  sum  of 1    iD^P^'^'t^'"!!  to 

be  sent  to 


This  sum  should  be  pd  by  you  direct  to  me  at  my  office,  at  [state  ontnlHifoiy. 
address],  on  or  before  the day  of ,  189—.  ^o''™  -57  of 

Dated  this day  of ,  189 — . 

,   [Off  Eecr  audi  Liqr. 

To  Mr. . 

This  notice  must  be  served,  with  a  copy  cf  the  i-e^o'ution  as  in  the  last  form,  on 
each  contributory  included  in  the  call.     See  R.  94,  supra. 
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Interest.  As  to  intereBt :  provisions  in  the  articles  as  to  interest  on  calls  in  arrear  do  not 

apply  to  calls  made  in  winding-up,  Welsh  Flannel  Co.,  20  Eq.  360  ;  but  interest  may 
be  recovered  under  3  &  4  Will.  4,  c.  42,  if  notice  of  the  intention  to  charge  is  given, 
Ree  Ex  parte  Lintott,  4  Eq.  184;  Barrow\  case,  3  Ch.  184;  e.g.,  by  adding  to  the 
notice  the  words  ' '  In  default  of  payment  interest  at  the  rate  of  5  per  cent,  per 
annum  will  be  charged  upon  the  amount  unpaid." 


Form  524. 

Summons  for 
intended  call. 


Contents  of 
summons. 


Procedtjee  where  no  Committee  of  Inspection. 
{Title.) 

Formal  parts:  see  Form  10. 

Let,  &c.,  the  hearing  of  an  applicon  of  the  liqr  of  the  above-named 
coy,  for  an  order  that  he  may  be  at  liberty  to  make  a  call  to  the  amount 

of per  share  on  all  the  contributories  \_or  if  upon  any  particular 

class,  specify  the  same']  of  the  sd  coy. 

This  summons  was  taken  out  by  A.  and  B.,  of  — 
of ,  solors  for  the  liqr. 

To  the  several  persons  resply  named  in  the  second 
column  of  the  schedule  hereto,  being  contributories 
of  the  sd  coy  proposed  to  be  included  in  the  sd  call. 

Schedule. 


-,  in  the  county 


No.  on  List. 


In  what  character  included. 


A  summons  is  required  where  there  is  no  committee  of  inspection.  See  R.  92  (5) 
of  1890,  supra,  and  compare  sect.  9  (9)  of  1890. 

The  summons  must  state  the  proposed  amount  of  such  call,  and  be  served  four 
clear  days  at  the  least  before  the  day  appointed  for  making  the  call  on  every  con- 
tributory proposed  to  be  included  in  such  call ;  or  if  the  Court  so  directs  notice  of 
such  intended  call  may  be  given  by  advertisement,  without  a  separate  notice  to  each 
contributory.     See  R.  93  of  1890,  supra. 

The  form  of  summons  for  call  contained  in  Form  58  of  1890  was  annulled  by  R.  36 
of  April,  1892. 

For  advertisement,  see  Form  525,  infra. 


Form  525. 

Advert  iso- 
irieiit  fif 
iritfnrb'd  cjill. 
Form  GO  of 
1890. 


{Title.) 

Notice  is  hby  given  that  the  [name  of  Ct]  Ct  has  appointed 

day  of ,  189 — ,  at o'clock  in  the noon,  at  [state  jilace 


the 


of  appointment'],  to  sanction  a  call  on  all  the  contributories  of  the  sd  coy 
[or  as  the  case  may  he],  and  tliat  tlie  liqr  of  the  sd  coy  proposes  that 
Buch  call  shall  be  for 1,  per  share.     All  persons  interested  are 
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entitled  to  attend  at  such  day,  hour,  and  place,  to  offer  objections  to 
such  call. 

Dated  this day  of ,  189—. 

G.  H.,  Liqr. 

See  R.  93,  supra. 

The  above  form  is  based  on  Form  35  of  18G2.     But  it  is  not  usual  to  advertise 
intended  calls. 


{Title.)  Form  526. 


I,  ,  of ,  &c.  [off  recr,  and]  the  liqr  of  the  above-named  coy,  Affidavit  of 

make  oath  and  say  as  follows  : —  liquidator  in 

Ti-iiTi  1111  1    support  or 

1.  I  have  m  the  schedule   now  produced  and  shown  to  me,   and  proposal  for 
marked  with  the  letter  "A,"  set  forth  a  statement  showing  the  amount  ?;^11- 

due  in  respect  of  the  debts  proved  and  admitted  against  the  sd  coy,  iggo. 
and  the  estimated  amount  of  the  costs,  charges  and  expenses  of  and 
incidental    to    the    winding-up   the    affairs   thof,    and   which   several 
amounts  form  in  the  aggregate  the  sum  of /.  or  thbts. 

2.  I  have  also  in  the  sd  schedule  set  forth  a  statement  of  the  assets 

in  hand  belonging  to  the  sd  coy,  amounting  to  the  sum  of 1,  and 

no  more.  There  are  no  other  assets  belonging  to  the  sd  coy,  except 
the  amounts  due  from  certain  of  the  contributories  of  the  sd  coy,  and, 
to  the  best  of  my  information  and  belief,  it  will  be  impossible  to  realize 
in  respect  of  the  sd  amounts  more  than  the  sum  of /.  or  thbts. 

3.  persons  have  been  settled  by  me  on  the  list  of  contributories 

of  the  sd  coy  in  respect  of  the  total  number  of shares. 

4.  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  of 
the  sd  coy,  and  of  paying  the  costs,  charges,  and  expenses  of   and 

incidental  to  the  winding-up  the  affairs  thof,  I  believe  the  sum  of 

will  be  required  in  addition  to  the  amount  of  the  assets  of  the  sd  coy 
mentd  in  the  sd  Schedule  "A"  and  the  sd  sum  of 1. 

5.  In  order  to  provide  the  sd  sum  of 1,  it  is  necessary  to  make  a 

call  upon  the  several  persons  who  have  been  settled  on  the  list  of  con- 
tributories as  before  mentd,  and  having  regard  to  the  probability  that 
some  of  such  contributories  will  partly  or  wholly  fail  to  pay  the  amount 
of  such  call,  I  believe  that  for  the  purpose  of  realizing  the  amount 

required  as  before-mentd,  it  is  necessary  that  a  call  of 1,  per  share 

should  be  made. 

Sworn  at ,  in  the  county  of ,  this 

day  of ,  189—. 

Before  me . 

The  above  form  is  based  on  Form  33  of  1862. 

Where  there  are  disputed  contributory  cases  standing  over,  it  may  be  expedient,    Cases  stand- 
as  under  the  old  practice,  to  add  a  further  paragraph  to  the  effect  that,  "even  if  A.   ^^g'  over, 
and  B.,  alleged  contributories,  whose  cases  are  standing  over,  were  settled  on  the 
list  of  contributories,  I  believe  that  it  would  be  necessary  to  make  the  said  call  to 
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the  full  amount  hereinbefore  proposed."     Such  a  paragraph  sometimes  prevents 
vexatious  opposition. 

The  following  is  a  form  of  schedule  annexed  to  the  affidavit  in  support  of  an 
application  for  a  call : — 

Schedule  of  LiABrLixiES  and  Assets. 


Liabilities. 

Assets. 

Amount    of    debts   and  lia- 
bilities      

Estimated  amount  of  costs, 
charges,   and  expenses   of 
and  incidental  to  the  wind- 
ing-up of  the  company,  in- 
cluding liquidator  and  his 
solicitor 

£     s.     d. 

Amount  in  Bank   of  Eng- 
land (Companies  Liquida- 
tion Account)   

Leasehold  premises  at , 

and   stock-in-trade,   esti- 
mated to  be  of  a  value  not 
exceeding 

Total   

£     s.      d. 

Total   

£ 

£ 

Form  527. 

Affidavit  of 
service  of 
summons 
[Form  524] 
for  call. 


Formal  parts.     See  Form  1 1 . 

1.  The  first  six  columns  of  the  schedule  now  produced  and  shown 
to  me,  marked  A,  contain  a  true  copy  of  the  first  schedule  to  the  cer- 
tificate of  the  [off  recr  and]  liqr  of  the  above-named  coy  of  the 
sd   settlement   of   the    list   of    contributories   of   the   coy,   dated  the 

day  of  ,  and  filed  the  day  of  ,  as  I  know  from 

having  on  the day  of examined  and  compared  the  sd  sche- 
dule marked  A  with  [an  ofiice  copy]  of  the  sd  list. 

2.  I  did,  on  the day  of ,  in  the  manner  hinftr  mentd,  serve 

a  true  copy  of  the  summons  now  produced  and  shown  to  me,  marked  B, 
upon  each  of  the  respective  persons  whose  names,  addresses,  and  de- 
scriptions appear  in  the  second,  third,  and  fourth  columns  of  the  sd 
schedule  marked  A.,  except,  &c.  \as  in  Form  503,  substituting 
"summons "/or  "notice"]. 

3.  I  served  the  sd  respective  copies  of  the  sd  summons  by  putting, 
&c.  \_as  in  Form  503]. 

Schedule  as  in  Form  504. 

See  R.  93  of  1890,  supra,  p.  471,  which  provides  for  service  as  above,  or,  if  the 
Court  BO  directs,  for  advertisement,  as  in  Form  525. 


Form  528.        Upon  the  applicon  of  the  [off  recr  and]  liqr  of  the  above-named  coy, 

— and  up(ju  reading  tlio  afit  of  the  sd   [off  recr  and]  liqr,  filed , 

aanctioning       189—,  and  the  exhibit  marked  A  therein  refei-red  to,  and  an  afft  of 
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,  filed ,  189 — ,  it  is  ordered  that  leave  be  t^iven  to  the  [off  l*^^''"  ,    - 

'  '  '  nil  roun  61  of 

recr  and]  liqr  to  make  a  call  of  1,  per  share  on  all  the  contnbu-  isoo. 

tories  of  the  sd  coy  [or  as  the  case  may  ie].     And  it  is  ordered  that 

each  such  contributory  do,  on  or  before  the day  of ,  189 — , 

pay  to  the  [off  recr  and]  liqr  of  the Coy  the  amount  which  will  be 

due  from  him  or  her  in  respect  of  such  call. 

The  above  form  is  founded  on  Form  36  of  18G2. 

For  order  for  call  on  foreign  and  colonial  shareholders  who  had  failed  to  adopt  a 
scheme  of  arrangement,  sec  New  Zealand,  ^-c.  Co.  (00202  of  1893),  Hood,  Reg.,  5th 
Nov.,  1895. 

As  to  serving  a  copy  of  the  order,  see  R.  94  of  1890,  infra. 

The   clerk   or   other   person  or  persons  who   serves  the  copy  order  and  notice  Record  of 
(Form  533)  should  record  what  is  done,  so  that  he  or  they  may  be  able  to  make  an  service, 
affidavit  or  affidavits  of  service  in  the  terms  of  Form  536  as  regards  those  contribu- 
tories  who  do  not  pay.     Where  the  contributories  are  numerous,  the  copies  of  the 
order  for  service  are  usually  printed,  and  in  that  case  the  notice  (Form  533)  is  also 
printed   at  the  foot   or  back  of   the  copy   order.      See    as   to   enforcing   order,   Enforcing 
Forms  534  et  seq.     Before  a  writ  of  Ji.  fa.  can  be   obtained,  an   order  must   be  o^'der. 
obtained  for  payment  to  the  official  liquidator.     Leeds  Banking  Co.,  1  Ch.  150  ;  35 
L.J.  Ch.  311. 


Upon  the  applicon  of  S.,  the  off  recr  and  liqr  of  the  above-named  Form  528a. 
coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in  person  Another, 
and  the  solors  for  B.  and  D.,  the  respts  to  the  sd  summons,  and  read- 
ing the  order  to  wind  up  the  sd  coy  dated,  &c.,  the  certificate  of  the 
applicant  of  the  settlement  of  the  list  of  contributories  of  the  sd  coy 
dated,  &c.,  and  the  afft  of  the  applicant  filed,  &c.,  It  is  ordered  that 
leave  be  given  to  the  sd  off  recr  and  liqr  to  make  a  call  of  bl.  per  share 
on  the  sd  B.  and  D.  resply  contributories  of  the  sd  coy.  And  it  is 

ordered  that  each  such  contributory  do  on  or  before  the of , 

1895,  pay  to  the  sd  off  recr  and  liqr  the  amount  which  will  be  due 
from  him  in  respect  of  the  sd  call.  Buckfastleiyh  Gas  Co.  (0027  of 
1894),  Hood,  Eeg.,  2l8t  March,  1895. 


Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  and  upon  Form  529. 
hearing,  &c.,  it  is  ordered  that  a  call  of  6/.  per  share  be  made  on  all 
the  contributories  of  the  sd  coy  named  in  the  schedule  to  [the  sd  chief 
clerk's  certificate,  dated,  &c.],  except  such  of  them  as  have  fully  paid 
up  their  shares,  and  excepting  also  H.,  without  prejudice  to  such  right 
in  respect  of  his  shares  in  the  coy  as  the  off  liqr  can  establish  in  the 
bankruptcy  of  the  sd  H.,  but  as  to  such  of  the  contributories  as  have 
made  payments  on  account  of  such  call  the  off"  liqr  is  to  give  them 
credit  for  the  amount  so  pd.  And  it  is  ordered  that  each  such  contri- 
butory do,  on  or  before  the  23rd  day  of  March,  1886,  pay,  &c.  General 
Share  Trust  Co.,  Kay,  J.,  2nd  March,  1886. 


Another. 
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Form  530. 

Call  to  fuU 
amount. 


Upon  the  applicon  of  the  [off]  liqr,  &c.,  Order  that  a  call  to  the 
extent  of  the  full  amount  remaining  unpaid  be  made  on  all  the  con- 
tributories  of  the  sd  coy  whose  names  are  set  out  in  the  schedule  to  the 
sd  chief  clerk's  certificate  in  respect  of  the  shares  held  by  them  in  the 
sd  coy.  And  \order  for  payment  into  hanli\.  Sovereign  Co.,  15th  July, 
1877.  B.  1849.  Countesthorpe  Co.,  Chitty,  J.,  13th  March,  1883. 
A.  410. 

Order  for  call  on  all  contributories  "  except  those  numbered ,  whose  shares  are 

fully  paid  up."     Carta  Fara  Co.,  Pearson,  J.,  22nd  March,  1886.     A.  443. 


Form  531. 

Order  for  call 
payable  by 

instalments. 


Upon  the  applicon  of  the  off  licp,  &c.,  Order  that  a  call  of  Al.  per 
share  be  made  on  the  contributories  of  the  coy,  other  than  the  con- 
tributories \_com2)romised~\  whose  names,  and  the  number  of  whose 
shares,  are  set  forth  in  the  schedule  to  the  off  liqr's  a£ft,  filed,  &c. 
And  order  that  such  call  be  pd  in  two  instalments  of  21.  per  share  at 
the  following  times,  that  is  to  say,  the  first  instalment  of  21.  per  share 
on  "Wednesday,  7th  April,  1880,  and  the  second  instalment  of  21.  per 
share  on  24th  Jul}^  1880.  And  it  is  ordered  that  in  the  event  of  any 
of  the  sd  contributories  not  paying  the  sd  instalment  of  calls  on 
7th  April,  1880,  then  that  the  full  call  of  4/.  per  share  be  pd  by  the  sd 
contributories  making  such  default  on  or  before  14th  April,  1880. 
And  order  that  two  such  instalments  as  af sd  be  j^d  resply  on  or  before  the 
days  before  named  by  each  such  contributory  to  the  account  of  the  off 
liqr  at  the  Bristol  branch  of  the  Bank  of  England.  And  order  that 
the  costs  of  applicants  of  applicon  be  costs  in  winding-up.  West  of 
Engkmd  Bank,  Pry,  J.,  11th  March,  1880.     B.  473. 


Form  532. 

Order  on 

personal  re- 
presentative 
for  payment 
of  call. 


Upon  applicon  of  liqr,  «S:c.,  Order  that  leave  be  given  to  the  applicant 
to  make  a  call  of  21.  \Qs.  per  share  on  Mrs.  L.  C.  H.,  of  Sec,  the  legal 
personal  representative  of  F.  H.,  deed,  late  of,  &c.,  a  contributory  of 
the  sd  coy,  and  it  is  ordered  that  the  sd  L.  C.  H.  do,  on  or  before  the 
29th  June,  1892,  pay  to  the  liqr  of  the  Gem  Glass  Coy,  Limtd,  the 
amount  which  will  be  due  from  her  in  respect  of  such  call  out  of  the 
assets  of  the  sd  F.  11.,  deed,  in  her  hands  as  such  legal  personal  repre- 
sentative as  afsd,  to  be  administered  in  a  due  course  of  administration 
if  the  sd  L.  C.  IT.  has  in  her  hands  so  mucli  to  be  administered.  Gem 
Glass  Co.,  81  of  1891,  Eeg.,  15th  June,  1892. 


Form  533. 

Notice  to  be 
Bcrvcd  with 


In  the  matter,  &c. 

The  amount  due  from  you  [tumie'j  in  respect  of  the  call  made  pur- 
suant to  leave  given  by  the   above  \_or  within]  order  is  the  sum  of 
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1.,  which  sum  is  to  be  pd  by  you  to  me,  as  the  liqr  of  the  sd  coy,  the  order 

at  my  office,  No.  — ,  Street,  iu  the  county  of .  ^j^U 

Dated  this day  of ,  189—.  Form  C2  of 

To  Mr. .  A.  B.,  [Ofliecr  cmd^  Liqr.       ^^^^■ 

The  liquidator  should  actually  make  the  call  before  giving  this  notice  ;  the  official 
receiver  does  so. 

Enforcing  Payment  of  Call. 

Formal  parts.     See  Form  10.  Form  534. 

On  the  part  of ,  of ,  the  [off  recr  and]  liqr  of  the  above-  guminons  to 

named  coy,  that  the  several  persons  named  in  the  second  column  of  enforce  pay- 
the  schedule  to  this  summons,  being  resply  contributories  of  the  above-  ™       "   ^^  ^' 

named  coy,   may  be   ordered,   on  or  before  the day  of  ,  or 

within  four  days  after  the  service  of  the  order  to  be  made  hereon,  to 

pay  to  the  sd  [off  recr  and]  liqr,  at  his  office  at ,  the  several  sums 

set  opposite  their  respective  names  in  the  sixth  column  of  the  sd  sche- 
dule hereto,  such  sums  being  the  amounts  due  from  the  sd  several  per- 
sons resply  in  respect   of  the  call  of 1,  per  share,  made  by  the 

applicant  [«/"  interest  claimed,  add  ivords  accordinffli/,  see  note  to 
Form  740,  in/ra^  ;  and  that  the  costs  of  the  applicant  of  and  incident 
to  this  applicon  may  be  costs  in  winding-up  [o?*  that  the  sd  several 
persons  may  be  ordered  to  pay  to  the  applicant  the  costs  of  and 
incident  to  this  applicon]. 

The  above  summons  is  based  on  the  foi-m  used  under  the  old  practice,  and  is 
drawn  to  accord  with  the  order  under  the  new  practice.     See  Form  537,  infra. 

The  summons  will  be  addressed  :  ' '  To  the  several  persons  respectively  named  in 
the  second  column  of  the  schedule  to  this  summons,  being  contributories  of  the  said 
company;"  and  a  schedule  will  be  added,  as  in  Form  527,  preserving  the  same 
Berial  numbers  as  in  Form  601. 


{Title.)  Form  635. 


I,  ,  of ,  &c.   [A.  B.  C,  of  33,  Carey  Street,  Lincoln's  Inn,  Affidavit  in 

off  recr  and],  the  liqr  of  the  above-named  coy,  make  oath  and  say  as  support  of 
-"  ^  *^'  -^  application 

follows  : —  for  order  for 

1.  On  the day  of I  duly  made  a  call  of  [II.']  per  share  payment  of 

upon  the  contributories  of  the  sd  coy  [holding  ordinary  shares],  and  contribu- 
such  call  was  made  with  the  sanction  of  a  resolution  passed  by  a  tories. 
majority  of  the  members  of  the  committee  of  inspection  present  at  a  isgo 
meeting  of  such  committee   duly   convened,    and  held  in  accordance  modified, 
with   E,ule    92  of   the  Cos  Winding-up  Rules,   1890,  and  as  appears 

by  the  afft  herein  of  ,  a  copy  of  the  sd  resolution  and  notice  of 

the  sd  call  specifying  the  amount  due  from  each  contributory  in 
respect  thof  were  duly  served  on  each  of  the  contributories  included 
in  such  call. 
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2.  None  of  the  contributories  of  the  sd  coy,  whose  names  are  set 
forth  in  the  schedule  hereunto  annexed,  marked  A.,  have  pd  or  caused  to 
be  pd  the  respve  sums  set  opposite  their  respve  names  in  the  sd  schedule, 
which  sums  are  the  respve  amounts  now  due  from  them  resply  in  respect 
of  the  sd  call  of per  share, 

3.  The  [respve]  amounts  or  sums  set  opposite  the  names  of  such  con- 
tributories resply  in  such  schedule  are  the  true  amounts  due  and  owing 
by  such  contributories  resply  in  respect  of  the  sd  call. 

Sworn  at ,  in  the  county  of 

this day  of ,  189—. 

Before  me . 


A.  B.  C. 


The  Schedule  above  referred  to. 


No.  on 
List. 

Name. 

Address. 

Description. 

In  wliat  Character 
included. 

Amount  due. 

£ 

s. 

d. 

Note. — In  addition  to  the  above  afltt,  an  afft  of  the  service  of  the 
applicon  for  the  call  will  be  required. 
The  above  form  is  founded  on  Form  38  of  1862. 


Form  536. 

Affidavit  of 
Horvice  of 
^'cneral  order 
for  call  and 
notice. 


1.  The  document  now  produced  and  shown  to  me,  marked  with  the 
letter  A.,  is  [an  office  copy  of]  the  certificate  of  the  [off  recr  and]  liqr  of 
the  above-named  coy  of  final  settlement  of  the  list  of  contributories  of 
the  above-named  coy,  dated,  &c.,  and  filed,  &c.  [^so/ar  as  the  sd  list  has 
been  settled  up  to  the  date  of  the  sd  ce7'tijicate~\. 

By  referring  to  the  certificate,  as  above,  the  expense  of  preparing  a  separate 
schedule  of  the  parties  served  is  saved,  but  in  some  cases  a  schedule  is  prepared,  as 
in  Form  604,  and  in  such  cases  the  affidavit  will  state  that  the  first  six  columns 
contain  a  true  copy  of  the  first  and  second  parts  of  the  first  schedule  to  the  certifi- 
cate, iSrc,  as  in  Form  503. 


2.  I  did,  on  the day  of ,  in  the  manner  hinftr  mentd,  serve 

a  true  copy  of  the  resolution  of  the day  of ,  of  the  committee 

of  inPi)ection  ponding  a  call  of  [ /.]  per  share  on  the  contributories 

of  the  sd  coy,  a  call  now  produced  and  sliown  to  mo,  marked  ]^,  and  also 
a  true  copy  of  the  notice  to  pay  to  the  [off  recr  and]  licp-,  now  produced 
and  shown  to  rac,  marked  C,  ujion  each  of  the  persons  whose  names, 


CONTEIBUTORIES.  481 

addresses,  and  descriptions  arc  sot  forth  in  tlio  second,  third,  and  fourth 
columns  of  the  first  and  second  parts  of  the  first  schedule  to  the  sd 
[office  copy]  certificate. 

3.  I  served  the  sd  respve  copies  of  the  sd  order  and  notice  by  putting 
such  copies  (with  the  blanks  in  such  copy  notices  duly  filled  up)  into 
envelopes,  duly  addressed  to  such  persons  resply,  according  to  their 
respve  names  and  addresses  appearing  in  the  sd  office  copy  certificate, 
and  in  the  sd  schedule  marked  C.  resply,  and  with  the  proper  postage 
stamps  affixed  thereto  as  prepaid  letters,  into  the  post-office  receiving 

house.  No.  — ,  Street,  in  the  county  [o/-  city]  of ,  between  the 

hours  of and of  the  clock  in  the noon  of  the  sd day 

of . 

It  should  also  be  stated  that  such  addresses  are  the  addresses  last  known  to  the 
liquidator,  and  if  any  of  them  are  sent  to  addresses  other  than  those  mentioned  in 
the  certificate,  that  fact  should  be  verified. 

There  appears  to  be  no  rule  under  the  new  practice  analogous  to  E.  G3  of  1862, 
which  provided  for  service  on  the  solicitors  of  the  contributories  being  sufScient. 


The day  of ,  189—. 

{Title.)  Form  537. 

Upon  the  applicon  [by  summons  dated,  &c.]  of  [B.]  the  [off  recr  and]  Order  for 
liqr  of  the  above-named  co}^,  and  [upon  hearing  the  solors,  &c.]  upon  payment  of 
reading  [the  order  to  wind  up  the  sd  coy,  dated,  &c.,  the  certificate  of  a  contribu- 
the  applicant  of  the  settlement  of  the  list  of  contributories  of  the  sd  coy]  ^"^J- 

an  afft  of ,  filed  the ■  day  of  ,  189 — ,  and  an  a££t  of  the  iggo. 

[off  recr  and]  liqr,  filed  the day  of -,  189 — ,  It  is  ordered  that 

C.  D.  of,  &c.  [or  E.  F.  of,  &c.,  the  legal  personal  representative  of  L.  M., 
late  of,  &c.,  deceased],  one  of  the  contributories  of  the  sd  coy  [or  if 
against  several  contributoines,  the  several  persons  named  in  the  second 
column  of  the  schedule  to  this  order,  being  resply  contributories  of  Balance  order, 
the  sd  coy],  do,  on  or  before  the  day  of ■,  189 — ,  or  [subse- 
quently] within  four  days  after  service  of  this  order,  pay  to  the  [sd 

B.  as  such  off  recr  and]  liqr  of  the  sd  coy  at  his  office,  No.  — , 

Street,  in   the  county  of  ,  the  sum  of ^.,  [if  against  a  legal 

personal  representative  add,  out  of  the  assets  of  the  sd  L.  M.  deceased,  in 
his  hands  as  such  legal  personal  representative  as  afsd,  to  be  adminis- 
tered in  a  due  course  of  administration,  if  the  sd  E.  F.  has  in  his 
hands  so  much  to  be  administered,  or  if  against  several  contributories, 
the  several  sums  of  money  set  opposite  to  their  respve  names  in  the 
sixth  column  of  the  sd  schedule  hereto],  such  sum  [or  sums]  being  the 
amount  [or  amounts]  due  from  the  sd  C.  D.  [or  L.  M.,  or  the  sd  several 

persons  resply],  in  respect  of  the  call  of 1,  per  share  duly  made, 

dated  the day  of ,  189 — . 

P.  II 
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Form  538. 

Another 
providine-  for 
payment  of 
costs,  <S:c. 
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The  Schedule  kefereed  to  in  the  eoeegoing  Order. 


No.  on 
List. 

Name. 

Address. 

Description. 

In  what  Character 
included. 

Amount  due. 

£        s.      d. 

Note. — The  copy  for  service  of  the  ahove  order  must  be  indorsed  as  follows  : — 

"  If  you,  the  undermentioned  A.  B.,  neglect  to  obey  this  order  by  the  time 
mentioned  therein  you  will  be  liable  to  process  of  execution."  These  words  are  often 
placed  on  the  face  of  the  order,  before  the  schedule,  if  any. 

The  schedule  is  only  added  where  there  are  two  or  more  contributories. 

The  above  order,  commonly  called  a  "  Balance  Order,"  is  copied,  almost  verbatim, 
from  Form  39  of  1862. 

The  note  at  the  foot  of  the  order  is  essential.  Hampden  v.  TFallis,  26  0.  Div.  746. 

See  orders  actually  made  in  Newspaper  Co-operatire  Association,  1891,  N.  0385; 
V.  Williams,  J.,  28th  Hay,  1892  ;  Automatic  Door  Co.,  Giflfard,  Reg.,  8th  Sept.  1892. 

Upon,  &c.,  and  au  afft  of,  &c.,  It  is  ordered  tliat  tlie  several  persons 
named  in  tlie  second  column  of  tlie  schedule  hto  being  resply  contribu- 
tories of  tbe  sd  coy,  do,  on  or  before  the  16tli  day  of  Sept.,  1895,  or 
subsequently  within  seven  days  after  service  of  this  order,  pay  to  the 
applicants  the  sd  C.  and  B.,  as  such  liqrs  as  afsd,  at  their  offices,  No.  — , 

Street,  in  the  City  of  London,  the  several  sums  of  money  set 

opposite  to  their  respive  names  in  the  sixth  column  of  the  schedule  hto, 
such  sums  being  the  amounts  due  from  the  sd  several  persons  resply 
in  respect  of  calls  duly  made.  And  it  is  further  ordered  that  the  sd 
several  persons  whose  names  are  set  forth  in  the  second  column  of  the 
schedule  hto,  do,  within  the  like  period,  pay  to  the  sd  C.  and  B.,  as 
such  liqrs  as  afsd,  the  several  sums  set  opposite  to  their  respive  names 
in  the  seventh  column  of  the  schedule  hto,  being  the  ascertained  pro- 
portion of  the  costs  of  this  applicon  properly  payable  by  such  several 
persons  resply.  And  it  is  further  ordered  that  such  persons  do  pay 
interest  at  the  rate  of  51.  p.c.  p. a.  on  the  amounts  specified  in  the 
sixth  column  of  the  schedule  hto,  so  due  from  them  resply  from  the 
time  appointed  for  payment  of  such  calls  to  the  time  of  actual  pay- 
ment. And  it  is  ordered  that  the  respive  sums  set  opposite  to  the 
respive  names  of  the  sd  several  persons  in  the  schedule  hto  who 
are  resply  married  women  be  payable  out  of  their  sej^arate  ppty 
re.sply  as  hnftr  mentd  and  not  otherwise.  And  it  is  ordered  that  exe- 
cution liereon  against  the  sd  several  persons  who  are  married  women 
be  limtd  to  their  separate  ppty  resply,  not  subject  to  any  restriction 
against  anticipation  unless  by  reason-  of  sect.  19  of  the  Married 
AVonion's  Troporty  Act,  1882,  the  ppty  shall  bo  liable  to  execution 
notwithstanding  such  restraint.     And  it  is  ordered  that  the  several 
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sums  payable  by  T.,  &c.  named  in  tlio  sd  schedule  lito  be  paid  by  tliem 
out  of  the  assets  rosply  of  T.,  deed,  and  X.,  deed,  in  their  respive 
hands  as  legal  personal  representatives  resply  of  the  sd  T.  and  X., 
deed,  to  be  administered  in  a  due  course  of  administration  if  the  sd 
T.,  &c.  resply  have  in  their  hands  so  much  to  bo  administered.  And 
it  is  ordered  that  the  remainder  of  the  sd  applicon  do  stand  over. 
Economic  Fire  Office  (0082  of  1894),  Hood,  Eeg.,  loth  Aug.,  1895. 

The  schedule  contained  eight  columns  headed  respectively — (1)  Serial  niunber  on 
list ;  (2)  Name  and  address ;  (3)  Description ;  (4)  In  what  character  included ; 
(5)  Number  of  shares ;  (G)  Total  amount  of  call  due ;  (7)  Proportion  of  costs  ; 
(8)  Total  amount  due  exclusive  of  interest.     Indorsement  as  on  note  to  Form  537. 


Upon  the  applicon  of  the  [off  reer  and]  liqr  of  the  sd  coy,  and  upon    Form  539. 
reading,  &c.,  [Order  for  payment  of  call].     And  order  that  the  sd  W.  Order  for 
do,  on  or  before  22nd  Feb.  1883,  or  within  seven  days  after  service  of  payment  of 
this  order  upon  him,  pay  to  the  sd  S.  the  sum  of  3^.  16s.  6f/.,  being  the 
apphcant's  ascertained  costs  of  this  applicon.     Public  Supphj  Associa- 
tion, Fry,  J.,  5th  Feb.  1883.     B.  245. 


Upon  the  applicon  of  S.,  the  [off]  liqr  of  the  above-named  associa-    Form  540. 
tion,  and  upon  hearing  the  solors  for  the  applicant  and  for  F.,  a  Order  for 
contributory   of    the    sd    association,    and   upon   reading    &c..    It    is  further  call, 
ordered  that  a  further  call  of  40/.  p.c.  on  the  amounts  insured  in  the 
Greneral  Average  Club  and  45/.  p.c.  on  the  amounts  insured  in  the 
Total  Loss  Club  be  made  on  the  several  persons  named  in  the  schedule 
hereto,  being  contributories  of  the  sd  association.     And  it  is  ordered 
that  each  of  the  sd  several  persons  named  in  the  schedule  hereto  do 

pay  to  the  sd  [o£E]  liqr,  S.,  at  his  office  situate  at ,  in  the  City  of 

London,  on  or  before  the  1st  day  of  Oct.  1891,  the  amount  which  will 
be  due  from  him  in  respect  of  such  further  call.  Lowestoft  Mutual 
Lisurance,  Kekewich,  J.,  11  Aug.  1891.     B.  1049. 


insurance 
association. 


Upon  the  applicon  of  the  [off  recr  and]  liqr,  &c.,  Order  that  the    Form  54L 

several  persons  named  in  the  first  column   of   the  schedule  to  this  T~;     ~ 

_  .  Order  tor 

order,  being  resply  contributories  of  the  sd  syndicate,  do  within  four  payment  of 

days  after  service  of  this  order  upon  them  resply  pay  to ,  the  [olf  ^^^^  where 

recr  and]  liqr  of  the  sd  syndicate,  at  his  office,  No.  — — ,  m  the  City  of  registered. 

London,  the  several  sums  of  money  set  opposite  to  their  respective 

names  in  the  fourth  column  of  the  sd  schedule,  being  the  amounts  due 

from  the  sd  several  jpersons  resply  in  respect  of  the  calls  of  50  p.c, 

50  p.c,  and  90  p.c.  on  the  amounts  resply  originally  subscribed  by 

each  contributory,  made  by  the  orders  dated  resply  the  1st  of  Aug. 
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1874,  the  9tli  of  April,  1875,  and  tlie  1st  of  June,  187G,  or  some  or 
one  of  such  calls.  Royal  Victoj-ia  Palace  Theatre  Syndicate,  5th  April, 
1878.     B.  808. 

For  order  to  pay  calls  made  before  wiiiding-up,  see  infra,  Form  553. 


Form  542. 

Order  on  a 
B.  contribu- 
tory. 


Upon  the  applicon  of  the  [off]  liqr,  &c.,  Order  that  the  sd  B.,  of 
-,  a  contributory,  as  being  a  past  shareholder  of  the  sd  society, 


who  ceased  to  be  a  member  within  a  year  before  the  commencement  of 
the  winding-up,  do,  on  or  before  13th  May,  1881,  pay  to  S.,  the  [off] 
liqr  of  the  sd  society,  at  his  office  situate,  &c.,  the  sum  of  4,240/., 
being  a  call  of  212/.  per  share  in  respect  of  the  twenty  shares  lately 
held  by  him  in  the  sd  society.  Albion  Life  Assurance  Society,  13th 
April,  1881,  Fry,  J.     A.  684. 

A  general  order  on  the  B.  list  is  made  as  in  Form  628. 


Form  543. 

Affidavit  of 
service  of 
order  for  pay- 
ment of  call. 
Form  65  of 
1890. 


{Title.) 

I,  J.  B.,  of,  &c.,  make  oath  and  say  as  follows: — 

1.  I  did  on  the day  of ,  189 — ,  personally  serve  G.  F.,  of 

,  in  the  county  of ,  &c.,  with  an  order  made  in  this  matter  by 

this  Ct,  dated  the  day  of  ,  189 — ,  whereby  it  was  ordered 

[set  out  the  order~\,  by  delivering  to  and  leaving  with  the  sd  Gr.  F.,  at 

•> ,  in  the  county  of ,  a  true  copy  of  the  sd  order,  and  at  the 

same  time  producing  and  showing  unto  him,  the  sd  G.  F.,  the  sd 
original  order. 

2.  There  were  indorsed  on  the  sd  copy  when  so  served  the  following 
words,  that  is  to  say,  "If  you,  the  under-mentd  G.  F.  neglect  to  obey 
this  order  by  the  time  mentd  therein,  you  will  be  liable  to  process  of 
execution." 

Sworn,  &c. 

R.  S.  C,  Ord.  LXVII.  r.  1,  provides  that — "Except  in  the  case  of  an  order  for 
attachment,  it  shall  not  be  necessary  to  the  regular  service  of  an  order  that  the 
original  order  be  shown  if  an  office  copy  of  it  be  exhibited."  Accordingly  the 
words  "  an  office  copy  of  "  might  be  inserted  in  paragraph  1  of  the  above  affidavit 
where  convenient. 


Form  544. 

Affidavit  of 
BrTvico  on 
Bevoral. 


1 .  That  I  did  on  the  respective  days  mentd  in  the  second  column  of 
the  Rohedulo  hereto,  personally  servo  the  several  persons  whose  names, 
addresses,  and  descriptions  are  set  f(n'th  in  the  third,  fourth,  and  fifth 
columns  of  the  sd  schedule  opposite  to  the  sd  respective  days,  with  the 

order  made  in  this  matter  by  this  Ct,  dated  the  day  of  , 

whereby  it  was  ordered  [set  out  order  in  past  te7isc^,  by  delivering  a 
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truo  copy  of  tlio  sd  order  to  and  leaving  the  same  witli  each  of  tlio  sd 
several  persons  at  the  respective  places  set  forth  in  the  third  column  of 
the  ed  schedule  opposite  to  their  respective  names,  except  that  only 
that  part  of  the  schedule  to  the  sd  order  which  related  to  each  of  the 
sd  several  persons  was  included  in  the  sd  copy  order  served  on  him  as 
afsd.  And  I  at  the  same  time  produced  and  showed  to  each  of  the  sd 
several  persons  [an  office  copy  of]  the  sd  original  order  duly  passed 
and  entered. 

2.  There  was  indorsed  upon  each  of  the  sd  copies,  at  the  time  of 
such  service  thof  as  afsd,  a  memdum  in  the  words  following ;  that  is 

to  say: — "If  you,  the  within  mentd ,  neglect  to  obey  this  order 

by  the  time  mentd  herein,  you  will  be  liable  to  process  of  execution," 
except  that  the  name  of  the  person  so  served  with  such  copy  order  was 
inserted  in  such  memdum  after  the  word  "  within-mentd." 


The  Schedule  above  referred  to. 


No.  on 
List. 


Date  of 
Service. 


Names  of 
Persons  served. 


Addresses. 


Description. 


Place  of 
Service. 


On  the 


day  of 


I  personally  served  on  the  within-named    Form  545. 


A.  B.  the  withm  order  [or  the  order  whereof  the  withm  is  an  office  ~  ; 

-11        IT-                     11-            -IT         TA-n.  -1       Memorandum 

copyj   by  delivering  to  and  leaving  with  the  sd  A.  B.  at ,  m  the  of  service  to 

county  of ,  a  true  copy  of  the  sd  order  (except  that  such  copy  only  ^^  made  by 

included  so  much  of  that  part  of  the  scliedule  to  the  sd  order  as  related  ino-  service. 

to  the  sd  A.  B.),  and  at  the  same  time  producing  and  showing  to  him 

the  sd  original  order  duly  entered  [or  the  sd  office  copy].     There  was 

indorsed  on  the  sd  copy  when  so  served  a  memdum  in  the  words 

following,  that  is  to  say  : — "  If  you,  the  within-mentd ,  neglect  to 

obey  this  order  by  the  time  mentd   therein,   you  will  be  liable  to 

process  of  execution." 


detective. 


Upon  the  applicon  of  the  off  liqr  of  coy,  and  upon  hearing  the  solor    Form  546. 
for  the  applicant,  and  upon  reading  an  afft  of  the  sd  off  liqr,  filed,  Libertvto 
&c.,  Order  that  the  sd  off  liqr  be  at  liberty  to  pay  out  of  the  assets  of  employ 
the  sd  coy  to  E.  P.,  or  to  such  person  or  persons  as  may  give  informa- 
tion enabling  him  to  recover  calls  from  the  contributories  of  the  sd 
coy  who  have  not  yet  satisfied  their  liability,  a  commission  of  1 5  per 
cent,  upon  all  sums  not  exceeding  400/.,  and  a  commission  of   10  per 
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cent,  upon  all  sums  exceeding  400^.  whicli  may  be  recovered  in  conse- 
quence th.of.  And  let  such  payments  be  allowed  to  the  sd  off  liqr  on 
passing  his  accounts.  Estates  Livesiment  Co.,  M.  E.,  12th  Jan.,  1878. 
A.  56. 


Form  547. 

Another. 


Upon  the  applicon  of  L.,  the  [off]  liqr,  &c..  Order  that  the  applicant 
be  at  liberty  to  employ  W.  P.  to  find  out  the  whereabouts  of  the  con- 
tributories  mentd  in  the  schedule  hto.  And  order  that  the  sd  P.  be 
allowed  a  commission  of  20  per  cent,  on  all  amounts  up  to  100/. 
recovered  from  the  sd  contributories,  and  15  per  cent,  between  100/. 
and  500/.,  and  10  per  cent,  on  all  amounts  recovered  beyond  500/. 
National  Funds  Co.,  M.  E.,  28th  Feb.,  1878.     B.  445. 

For  similar  order  by  Fry,  J.,  see  St.  Nazaire  Co.,  lih.  April,  1879.     B.  685. 

For  order  of  M.  R.,  authorizing  the  employment  of  P.  at  a  commiesion  to  dis- 
cover whereabouts  of  contributories,  and  api^roving  of  the  agreement  which  had 
been  prepared,  see  BarnecPs  Banlcing  Co.,  M.  E.,  9th  May,  1879.     A.  1496. 


Order  of 

Court. 


Set-ofe. 


Suing  for 


Enforcing  payment  of  Application  and  Allotment 
Moneys,  and  Calls  made  before  Winding-up. 

Sect.  101  of  1862. — The  Court  may,  at  any  time  after  making  an  order  for 
winding-up  the  company,  make  an  order  on  any  contributory  for  the  time  being 
settled  on  the  list  of  contributories,  directing  payment  to  be  made,  in  manner  in  the 
said  order  mentioned,  of  any  moneys  due  from  him  or  from  the  estate  of  the  person 
whom  he  represents  to  the  company,  exclusive  of  any  moneys  which  he  or  the 
estate  of  the  person  whom  he  represents  may  be  liable  to  contribute  by  virtue  of 
any  call  made  or  to  be  made  by  the  Court  in  pursiiance  of  this  part  of  this  Act ; 
and  it  may,  in  making  such  order,  when  the  company  is  not  limited,  allow  to  such 
contributoiy  by  way  of  set-off  any  moneys  due  to  him  or  the  estate  which  he 
represents  from  the  company  on  any  independent  dealing  or  contract  with  the 
company,  but  not  any  moneys  due  to  him  as  a  member  of  the  company  in  respect 
of  any  dividend  or  profit. 

Provided  that  when  all  the  creditors  of  any  company,  whether  limited  or 
unlimited,  are  paid  in  full,  any  moneys  due  on  any  account  whatever  to  any 
contributory  from  the  company  may  be  allowed  to  him  by  way  of  set-off  against 
any  subsequent  call  or  calls. 

Sect.  98  also  directs  that  the  Court  shall  cause  the  assets  of  the  company  to  be 
collected,  and  sect.  99  provides  for  settling  the  list  of  contributories. 

Under  sect.  13  of  1890,  general  rules  (83 — 95  of  1890)  have  been  made  for  giving 
the  liquidator  the  powers  of  the  Court  iindcr  the  Act  of  1862  with  reference  to  the 
list  of  contributories,  the  collection  and  distribution  of  the  assets,  and  (subject  to 
contrf)!)  making  calls.  But  sect.  101  of  1862  is  not  mentioned  in  sect.  13  of  1890, 
and  the  rules  of  1890  do  not  interfere  with  it,  and  the  practice  is  substantially  the 
same  as  it  was  before  tho  commencement  of  the  Act  of  1890. 

The  fact  that  a  balance  order  has  been  made  for  calls  made  before  winding-up  does 
not  merge  the  debt,  and  the  company  may  still  sue  for  tho  calls.  Westmoreland,  ^c. 
Co.  V.  Feilden,  (1891)  3  Ch.  15. 
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Board  of  Trade.  Form  548. 

Office  of  the  Off  Eecr  in  Cos  Liquidation,  Official  an- 

33,  Carey  Street,  Lincoln's  Inn,       plication  for 

London,  W.C, ,  189—.  ^'XuS^^fd. 

Please  address  all  conununications 
respecting  this  matter  to  the  Off 
Eecr  in  Cos  Liquidation,  and  quote 
the  number  below. 

No. of  189—. 

Telegrams  ; — 
"Concluding,  London." 

In  tlae  matter  of ,  Limtd. 

I  have  to  apply  to  you  for  payment  of /.,  being  the  amount 

due  from  you  to  this  coy  in  respect  of  unpaid  calls.  If  you  fail  to 
pay  this  sum  to  me  within  seven  days  from  the  date  of  this  notice,  it 
will  be  my  duty  [to  include  your  name  in  the  list  of  contributories  of 
the  coy,  and]  to  apply  to  the  Court  for  an  order  enforcing  payment. 
Under  such  order  you  will  be  liable  to  process  of  execution  for  the 
sd  amount,  together  with  the  costs  of  the  proceeding. 

I  am,  your  obedient  servant, 

A.  B.  C,  Off  Eecr  and  Liqr. 
Moneys  not  sent  by  post  can  be  pd  in  every  week  day,  except  Satur- 
day, from  10  to  4  ;  on  Saturdays,  from  10  to  1. 

Cheques  to  be  made  payable  to  the  off  recr  or  bearer,  and  crossed 
"  Bank  of  England,  Credit  of  Cos  Liquidation  Account." 

The  above  form  is  issued  directly  after  the  liquidator's  appointment,  for  the 
purpose  of  getting  in  calls  made  before  the  winding-up  order,  and  still  unpaid. 

After  settlement  of  the  list  of  contributories  the  following  application  is  issued  to 
persons  liable  to  pay  calls  made  before  the  winding-up  order : — 

{Address,  date,  title,  ^'c,  as  in  last  form.)  Form  549. 


The  time  during  which  you  might  have  made  applicon  to  the  Ct  Last  official 

to  remove  vour  name  from  the  list  of  contributories  of  the  above  coy,  !ipphcatu)n 

,                 ^„T.                ,.                •      ^          l^  foi'  payment 

had  you  any  legal  grounds  for  domg  so,  having  expired  on  the of  c;iUs. 

inst.,  it  now  becomes  my  duty  to  take  out  a  summons  against  you  to 

enforce  payment  of  the  sum  of 1.,  being  the  amount  due  from  you 

in  respect  of  the  shares  you  hold.     I  propose,  however,  to  defer  taking 

this  step  for  a  period  of   seven  days,  to  give  you  the  opportunity  of 

paying  the  claim  and  avoiding  the  costs  of  the  fui-ther  proceedings 

prescribed  by  the  Act.     The  amount  should  be  paid  to  me  on  or  before 

the inst. 

I  am.  Sir,  your  obedient  servant, 

A.  B.  C,  Off  Eecr  and  Liqr. 
Proceedings  against  contributories  are  frequently  taken  under  sect.  101. 
The  summons  should  be  served  by  post  (see  R.  21  of  1890)  on  the  contributories  Service  by 
against  whom  the  order  is  sought,  and  an  affidavit  of  service  should  be  made.  post. 
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Set-oflf. 


Interest. 


Sometimes  the  application  applies  to  calls  made  before  the  winding-up,  and  also 
to  calls  made  by  the  liquidator. 

Generally  the  application  is  made  against  several  persona,  but,  if  necessary,  it 
can  be  made  against  an  individual. 

A  contributory  in  a  limited  company  cannot  set  off  against  money  due  from 
bi-m  to  the  company  a  debt  due  to  him  from  the  company.  GrisseWs  case,  1  Ch. 
528;  WhitehoHse  ^-  Co.,  9  C.  D.  595  ;  West  of  England  Bank,  12  C.  D.  823;  GilVs 
case,  12  C.  D.  755. 

Where  the  calls  or  other  moneys,  by  virtue  of  the  articles  of  association  or 
otherwise,  carry  interest,  the  summons  can  ax^ply  for  interest  accordingly  (see 
Forms  554 — 556),  and  in  any  case  costs  should  be  applied  for. 

It  should  be  ascertained  whether  the  resolution  for  a  call  was  valid.  It  must  state 
not  only  the  amount  of  the  call,  but  also  the  time  at  which  it  is  to  be  paid.  Caw- 
ley  S;  Co.,  42  C.  Div.  209. 


Form  550.        Let,  &c.     See  Form  10. 


Summons  for 
payment  of 
calls  made 
before  wind- 
ing-up, 
varied  for 
case  of  ap- 
plication and 
allotment 
moneys. 


On  the  part  of  S.,  the  [off  recr  and]  liqr  of  the  above-named  coy, 
that  the  several  persons  named  in  the  second  column  of  the  schedule 
hereto  may  be  ordered,  within  seven  days  after  service  of  the  order  to 
be  made  hereon,  to  pay  to  the  sd  S.,  the  [oif  recr  and]  liqr  of  the  sd 

coy,  at  his  office,  No.  — , Street,  in  the  county  of ,  the  several 

sums  set  opposite  their  names  in  the  sixth  \or,  tvhere  apjilicon  a7id 
allotment  moneys  also  claimed,  the  tenth']  column  of  the  sd  schedule,  such 
sums  being  the  amounts  due  from  the  sd  several  persons  resply  in 
respect  of  [application  money,  allotment  money,  and]  a  call  [or  calls] 
made  by  the  directors  of  the  sd  coy  prior  to  the  order  to  wind  up  the 
same,  and  that  the  sd  several  persons  may  be  ordered  also,  within  seven 
days  after  the  service  of  the  order  to  be  made  hereon,  to  pay  to  the 
applicant,  at  his  office  afsd,  interest  on  the  respective  amounts  specified 
in  the  sixth,  [seventh,  eighth,  and  ninth]  columns  of  the  sd  schedule 
at  the  rate  of  5Z.  p.c.  p. a.  from  the  time  when  such  call  \or  the  same~\ 
became  due,  as  mentd  in  the  same  columns  of  the  sd  schedule,  until 
payment,  and  that  the  sd  several  persons  may  be  ordered  to  pay  the 
costs  of  this  applicon. 

Dated,  &c. 

The  Schedule  above  referred  to. 


In  the  case  of  a  summons  for  one  call  only,  the  schedule  will  be  as  in  Form  537 

[six  columns],  but  heading  to  sixth  column,   "  Call   of  1.,  made  • Jan. 

189—." 

Where  ncccssaiy,  there  can  bo  additional  columns  for  several  calls,  &c.,  e.  g.,  in  a 
summons  for  application  money,  allotment  money,  and  two  calls,  there  should  be  ten 
columns,  licadcd  as  follows : — (1)  No.  in  list.  (2)  Name.  (3)  Address.  (4)  In 
what  character  included.  (5)  No.  of  shares  held.  (6)  Amount  due  on  application. 
(7)  Amount  duo  on  allotment.  (8)  Call  of  1/.,  made  2Gth  Sept.  1890.  (9)  Call  of 
%.  10.?.,  mado  25th  Jan.  1891.     (10)  Total  amount  duo. 
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Formal  parts.     ScoFormll.  Form  551. 

1 .  I  did,  on  tlio day  of ,  in  tlie  manner  hnfter  mentd,  serve 


11  -,■,-■»  Affidavit  of 

a  true  copy  ot  the  summons  now  produced  to  me,  and  marked  A,  upon  service  of 

each  of  the  respective  persons  whoso  names  and  addresses  are  set  forth  **i"n«ions  to 

in  the  [off  recr  and]  liqr's  certificate  of  settlement  of  tlie  list  of  contri-  of  call. 

butories  of  the  above-named  coy,  dated  &c.,  and  in  the  second  and  third 

columns  of  the  schedule  to  the  sd  summons.     [^Someiimes  the  following 

words  are  added : — Except  that  in  the  copy  summons  served  on  each  of 

such  persons  there  was  inserted  so  much  only  of  the  sd  schedule  as 

related  to  the  person  on  whom  the  copy  of  the  sd  summons  was  served, 

in  the  same  words  and  figures  as  are  set  forth  in  the  sd  schedule  to  the 

sd  summons.] 

2.  I  served  the  sd  respective  copies  of  the  sd  summons  by  putting 

such  copies  resply  into  envelopes,   duly  addressed   to   such   persons 

resply  according  to  their  respective  names  and  addresses  appearing  in 

the  sd  certificate  and  in  the  schedule  to  the  sd  summons,  and  with  the 

proper  stamps,  &c.  [^conclude  as  in  para.  3  of  Form  503]. 

If  any  of  the  addresses  are  different  from  those  contained  in  the  list  of  contribu- 
tories  the  fact  should  be  noticed,  and  in  all  cases  the  affidavit  should  state  that  the 
addresses  are  those  last  known  to  the  liquidator. 

There  must  also  be  an  affidavit  showing  the  necessity  for  the  proposed  call. 


1.  There  are  due  from  the  several  persons  named  in  the  second    Form  552. 

column  of  the  schedule  to   the  summons  issued   in   this   matter   on  T^iTi     ~^     TTT 

Amdavit  with 

19th  July,  1884  [produced  and  shown  to  me,  and  marked  A],  being  a  view  to 
resply  contributories  in  their  own  right  of  the  sd  coy,  the  several  sums  °^^^'^- 
set  opjjosite  to  their  respective  names  in  the  tenth  column  of  the  sd 
schedule,  being  the  amount  due  from  them  resply  on  account  or  in 
respect  of  [application  money,  allotment  money,  and]  calls  \or  a  call] 
payable  on  shares  held  by  them  in  the  above-mentd  coy,  as  appears 
by  the  schedule  to  the  sd  summons.     [The  calls  referred  to  in  the  sd 

schedule  were]  made  by  the  directors  of  the  sd  coy  on  the day  of 

prior  to  the  winding-up  of  the  sd  coy,  in  respect  of  the  several 

shares  held  by  them,  as  mentd  in  the  fifth  column  of  the  sd  schedule 

[together  with  interest  on  the  sd  several  sums  from  the  sd day  of 

at  the  rate  of  5  p.c.  p. a.],  as  appears  from  the  books  of  the  sd 

coy,  with  the  exception  of  C.  B.  and  J.  B.,  who  have,  since  the  sd 
summons  was  issued,  pd  the  amount  due  from  them. 

2.  The  claims  of  the  creditors  of  the  coy  [allowed  against  the  coy,  as 

appears  by  the  chief  clerk's  certificate,  dated ],  amount  in  the 

aggregate  to 1.,  or  thbts. 

3.  I  believe  that  there  are  no  assets  of  the  sd  coy,  except,  tSrc,  and 
the  sums  due  from  the  contributories  of  the  coy  as  afsd,  which  amount 
in  the  aggregate  to  769/.,  and  to  the  best  of  my  information  and  belief 
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it  will  be  impossible  to  recover  in  respect  of  tbe  sd  sums  more  than 
500/.  or  thbts. 

4.  My  solors  liave  estimated  for  tbe  purposes  of  tbis  my  afft,  and 
have  informed  me  that  the  costs  of  the  petr  and  the  creditors  and  con- 
tributories,  directed  to  be  taxed  by  the  order  to  wind  up  the  sd  coy, 
but  not  yet  taxed,  will  amount  to  not  less  than  110/.  or  thbts. 

5.  I  have  estimated  the  costs,  charges,  and  expenses  of  and  incident 
to  the  winding-up  of  the  affairs  of  the  sd  coy,  and  I  believe  that  the 
sum  of  250/.  at  the  least  will  be  required  to  pay  the  sd  costs,  charges, 
and  expenses. 

6.  In  order  to  provide  for  the  costs,  charges,  and  expenses  of  the 
winding-up  and  for  the  amount  due  to  creditors,  it  is  necessary  to 
require  payment  of  the  whole  amount  due  from  the  sd  several  persons 
who  are  found  to  be  contributories  of  the  sd  association  by  my  certifi- 
cate, settled  on  the  15th  June,  1892,  and  that  a  balance  order  should 
be  made  against  all  such  persons  for  the  amounts  remaining  due  from 
them  as  afsd. 


Form  553. 

Order  to  pay- 
calls  made 
before  wind- 
ing-up. 


Upon  the  applicon  of  S.,  the  [off  recr  and]  liqr,  &c.,  Order  that  the 
several  persons  named  in  the  second  column  of  the  schedule  hereto, 
being  resply  contributories  of  the  sd  coy,  do,  within  seven  days  after 
service  of  this  order  upon  them,  pay  to  the  sd  S.,  the  [off  recr  and] 

liqr  of  the  sd  coy,  at  his  office,  No.  — , ,  in  the  city  of  London, 

the  several  sums  of  money  set  opposite  to  their  respective  names  in 
the  tenth  [or,  in  case  of  a  call,  only  the  sixth]  column  of  the  sd  schedule, 
such  sums  being  the  amounts  due  from  the  sd  several  jDersons  resply  in 
respect  of  [application  money,  allotment  money,  and]  calls  on  the 
shares  in  the  sd  coy  held  by  them  resply  before  the  commencement  of 
the  winding-up  of  the  sd  coy.  And  it  is  ordered  that  the  sd  several 
persons  do  also  pay  to  the  sd  S.,  the  [off  recr  and]  liqr,  at  the  same 
time  and  place  [interest  at  the  rate  of  5/.  p.c.  p. a.  on  the  respective 

amounts  specified  in  the  sd column  of  the  sd  schedule  from  the 

time  when  each  of  such  calls  became  due  as  mentd  in  the  sixth  column 
of  the  sd  schedule  until  payment],  and  that  the  sd  several  persons  do 
also  pay  to  the  sd  S.  at  the  same  time  and  place  the  costs  of  this  applicon 
mentd  in  the  eleventh  column  of  the  sd  schedule. 

The  ScnEDTTLE  above  referred  to. 

[  This  will  contain  the  numher  of  columns  at  the  foot  of  the  summons, 
with  an  additional  column  {seven  or  eleven,  as  the  case  may  be)  headed, 
"  Amount  due  for  costs.^'']  Commercial  Clothing  Co.,  Malins,  V.-C, 
3rd  Doc.  1877.  A.  2123  ;  yidvertising  a7id  Addressinr/  Co.,  94  of  1891, 
25th  Oct.  1892. 

As  to  enforcing  orders,  see  infra,  Forma  5GC  ci  seq.    The  payment  to  the  liqui- 
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dator  will  be  enforced  by  fi.  fa.,  &c.     For  affidavit  of  personal  service,  sec  Form 

Upon  the  applicon  of  D,,  the  [off]  liqr  of  the  above-named  coj^,  by    Form  554. 


summons,  dated,  &c.,  and  upon  hearing  the  solors  for  the  applicant,  and  Another  puoh 
for  C,  K.,  and  P.,  rosply  contributories  of  the  sd  coy,  and  upon  hearing  p^dcr  with 
Y.  in  person,  also  a  contributory  of  the  sd  coy,  and  no  person  appear- 
ing for  or  on  behalf  of  any  of  the  other  contributories  of  the  sd  coy 
named  in  the  schedule  to  the  sd  summons,  dated,  &c.,  although  duly 
summoned,  as  appears  by  the  ailts  of  G-.,  filed  the,  &c.,  and  the  exhibits 
therein  referred  to,  and  upon  reading  the  two  several  orders,  dated,  &c., 
the  chief  clerk's  certificate  of  the  settlement  of  the  list  of  contributories, 
dated,  &c.,  the  afft  of  the  sd  D.,  filed,  &c.,  and  the  exhibit  thei-ein 
referred  to,  and  the  afft,  &c..  It  is  ordered  that  the  several  persons 
named  in  the  second  column  of  the  schedide  hereto,  being  resply  contribu- 
tories of  the  above-named  coy,  do  on  or  before  the  15th  day  of  Aug. 
1891,  or  subsequently  within  seven  days  after  the  service  of  this  order, 

pay  to  the  sd  D.,  as  such  [off]  liqr,  at  his  offices  No.  — , Street,  in 

the  City  of  London,  the  several  sums  set  opposite  their  respve  names  in 
the  sixth  column  of  the  sd  schedule  hereto,  such  sums  being  the  capital 
amounts  due  fi'om  the  several  persons  resply  in  respect  of  the  several 
calls  on  the  shares  in  the  sd  coy  held  by  them  and  made  by  the 
directors  of  the  sd  coy  previous  to  the  date  of  the  order  for  winding-up 
of  the  same  on  the  following  dates,  namely,  &c.,  and  payable  on  the 
following  dates  resply,  that  is  to  say,  22nd  Oct.  1879,  &c.,  and  that  the 
sd  several  persons  do  also  pay,  at  the  time  or  times  and  in  manner  afsd, 
the  several  sums  set  opposite  their  respve  names  in  the  eighth  column 
of  the  schedule  hereto,  being  interest  calculated  at  the  rate  of  10^.  p.  c. 
p.  a.  on  the  sd  several  calls  from  the  respve  dates  when  each  of  such  calls 
became  payable  down  to  the  15th  Aug.  1891,  together  with  further 
interest  on  such  capital  amounts  at  the  same  rate  to  be  calculated  from 
the  last-mentd  date  until  payment,  and  together  also  with  the  amounts 
(if  any)  set  opposite  their  respve  names  in  the  ninth  column  of  the  sd 
schedule  for  costs  ordered  to  be  pd  by  them  resply  on  proceedings 
taken  by  the  coy  for  the  recovery  of  the  sd  calls  and  for  costs  of  this 
applicon.  And  it  is  ordered  that  each  of  the  sd  several  persons  do  pay  to 
the  sd  D.  the  sum  of  13s.  Ad.  on  account  of  his  costs  of  and  incident  to 
the  sd  several  applicons.  New  Zealand  Agi-icuUiiral  Co.,  Chitty,  J., 
1st  Aug.  1891.     B.  1042. 


Order  to  pay  the  several  sums  set  opposite  the  respive  names  in  the    Form  555. 


fourth  column  of  the  sd  schedule  hereto,  such  sums  being  the  amount  Order  to  pay 
due  from  the  sd  several  persons  in  respect  of  calls  and  allotments  made  arrears  with 
in  respect  of  the  shares  held  by  the  sd  several  persons,  together  with  costs. 
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the  several  sums  of  interest  due  on  sucli  calls  and  allotments  resply, 
between  the  5th  Dec.  1883,  set  forth  in  the  fifth  column  of  the  sd 
schedule,  amounting  together  to  the  sums  set  opposite  to  the  respive 
names  in  the  sixth  column  of  the  sd  schedule,  together  with  further 
interest  at  the  rate  of  5  p.c.  p. a.  on  the  sd  several  sums  set  forth  in  the 
fourth  column  to  the  date  of  payment.  And  it  is  ordered  that  each  of 
the  sd  persons  named  in  the  schedule  hereto  do  pay  to  the  sd  "W.,  as 
such  off  liqr,  the  sum  of  IO5.  for  costs  of  and  relating  to  this  order. 
Marine  Piers  Co.,  Chitty,  J.,  17th  Dec.  1883.     B.  1691. 


Form  556. 

Order  for 
payment  of 
allotment 
moneys  and 
instalinents 
and  interest. 


Schedule. 


Upon  the  applicon  of,  &c.,  Order  that  the  several  persons  named  in 
the  second  column  of  the  schedule  hereto,  being  resply  contributories 
of  the  sd  coy  named  in  the  sd  [chief  clerk's]  certificate,  do,  on  or  before 
the  6th  day  of  March,  1884,  or  subsequently  within  seven  days  after 
service  of  this  order  upon  them,  pay,  &c.,  the  several  sums  of  money 
set  opposite  to  their  respive  names  in  the  thirteenth  column  of  the  sd 
schedule,  such  sums  being  the  total  amount  due  from  them  in  respect 
of  the  sums  due  on  applicon,  allotment,  and  in  respect  of  the  instalments 
due  according  to  the  terms  of  the  prospectus  of  the  sd  coy  on  the  dates 
mentioned  in  the  sixth,  eighth,  tenth,  and  twelfth  columns  of  the  sd 
schedule  hereto,  in  respect  of  the  shares  in  the  sd  coy  resply  held  by 
them.  And  order  that  the  sd  several  persons  do  also,  within  the  like 
period,  pay  to  the  sd  C,  as  such  [off]  liqr  as  afsd,  at,  &c.,  interest  at 
the  rate  of  10/.  p.c.  p. a.,  for  and  in  respect  of  the  amounts  resply  mentd 
in  the  fifth,  seventh,  ninth,  and  eleventh  columns  of  the  sd  schedule 
hereto,  from  the  respive  times  when  each  of  the  sd  sums,  payable  on 
applicon,  allotment,  and  in  respect  of  instalments,  became  due,  as 
mentd  in  the  sd  sixth,  eighth,  tenth,  and  twelfth  columns  of  the  sd 
schedule  hereto,  resply  until  payment.  Great  Southern  Mysore  Gold 
Minimj  Co.,  Limtcl,  Chitty,  J.,  10th  Jan.,  1884. 

The  schedule  to  the  above  order  had  thii'teen  columns,  intituled  thus: — (1)  No. 
on  list  of  contributories  ;  (2)  name  of  contributory ;  (3)  address  of  contributory  ; 
(4)  No.  of  1/.  shares  held  by  each  contributory  ;  (5)  amounts  due  on  application ; 
(6)  dates  when  due  on  application  ;  (7)  amounts  remaining  due  on  allotment ; 
(8)  dates  when  amounts  due  on  allotment ;  (9)  amounts  due  in  respect  of  first 
instalment,  according  to  terms  of  prospectus;  (10)  dates  when  amounts  due  in 
respect  of  first  instalment;  (11)  amounts  due  in  respect  of  second  instalment, 
according  to  terms  of  prospectus  ;  (12)  dates  when  amounts  due  in  respect  of 
second  instalment;  (13)  total  amounts  due  on  ajiplication,  allotment,  and  first  and 
second  instalments. 


Form  557.  Upon  the  applicon  of  the  liqr,  &c.,  Order  that  the  applicant  be  at 

z^ llbortv  to  institute  and  prosecute  actions,  and  take  such  proceedings  as 

Liberty  to  sue  -^                                    -^                               t    •      t           •         ixr        i>   a  i,      i 

contributory  may  be  necessary  and  as  lie  may  bo  advised  against  W.,  01  Aberdeen, 
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Nortli  Britain,  one  of  tlie  contributories  of  tlio  sd  coy,  -wlio  is  resident  out  of  juris- 
out  of  the  jurisdiction  of  this  lion.  Ct,  to  recover  payment  from  the  sd  ^..^^i^  mude 
"W.  of  the  sum  of  175/.,  such  sum  being  the  capital  amount  due  from  before  wmd- 
him  in  respect  of  seven  calls  made  by  the  directors  of  the  sd  coy  prior  "^S""P- 
to  winding-up  of  the  sd  coy  on  the  following  dates,  namely,  the  17th 
Sept.,  1879,  21st  July,  188G,  23rd  Oct.,  1886,  &c.,  and  i^ayable  on  the 
following  dates  resply,  that  is  to  say,   (1)  22nd  Oct.,   1879,   (2),  &c., 
togetlier  with  interest  calculated  at  the  rate  of  10/.  p.c.  p. a.  on  the 
sd  several  calls,  making  up  such  capital  amount  from  the  respivc  dates 
when  the  same  were  payable  down  to  the  date  of  payment.      New 
Zealand  Ayricultural  Co.,  Chitty,  J.,  1st  March,  1892. 

CoMPEOMiSES  WITH  CoNTEiBUTOEiES.     See  Chapter  XL VII. 

Dividends  or  Returns  to  Shareholders. 

Sect.  109  of  1862. — The  Court  shall  adjust  the  rights  of  the  contributories 
amongst  themselves,  and  distribute  any  surplus  that  may  remain  amongst  the 
parties  entitled  thereto. 

The  jurisdiction  is  to  adjust  their  rights  qud  contributories  only.  Alexandra 
Falace  Co.,  23  C.  D.  297. 

The  rules  of  1890  contain  no  express  provision  with  regard  to  dividends  to  share- 
holders, but  the  payment  of  such  dividends,  where  there  is  a  surplus,  is  obviously  a 
thing  necessary  for  winding-up  the  affairs  of  the  company  and  "distributing  its 
assets  "  witliin  the  meaning  of  sect.  95  of  18G2,  and  accordingly  the  liquidator  can 
pay  the  same  "without  the  sanction  of  the  Court  or  of  the  committee  of  inspec- 
tion."    Sects.  12  (2),  and  22  (1)  of  1890,  and  23  (1)  of  1890. 

The  Board  of  Trade,  however,  now  takes  the  view  that  in  no  case  should  the 
adjustment  take  place  without  the  sanction  of  the  Court.  Forms  have  been  pre- 
pared for  use  accordingly,  and  several  orders  have  lately  been  made  on  the 
application  of  the  official  receiver.     See  Forms  557a  (and  notes),  559,  561,  and  562. 

As  to  the  mode  of  distribution,  prima  facie,  if  all  the  shares  are  fully  paid  up,  the 
assets  are  distributed  pro  rata,  but  very  commonly  some  shares  are  fully  paid  up 
and  some  not.  In  such  cases  the  assets  must  prima  facie  be  distributed  so  as  to 
throw  the  loss  of  capital  on  the  members  in  proportion  to  the  nominal  amount 
of  the  capital  held  by  them  respectively.     Maude's  case,  6  Ch.  51. 

Prt?wi /a«e  preference  shares  are  not  entitled  to  any  preference  in  winding-up. 
London  India  Rubber  Co.,  5  Eq.  518. 

And  where  some  shares  have  been  issued  at  a  discount,  the  holders  must  primd 
facie  be  treated  as  holders  of  only  partly  paid  shares,  and  must,  if  necessary  to 
adjust  the  rights  of  the  contributories,  pay  up  accordingly.  Re  Railway  Time 
Tables  Co.,  (1895)  1  Ch.  255  ;  affirmed  byH.  L.,W.  N.  (1897)42  ;  JFeymouth  Racket 
Co.,  (1891)  1  Ch.  66. 

And  where  after  paying  off  the  whole  of  the  paid-up  capital  there  is  a  surplus, 
that  surplus  is  prima  facie  distributable  pari  passu.  Birch  v.  Cropper,  14  App. 
Gas.  525.     And  see  Wakcjield  Rolling  Stock  Co.,  (1892)  3  Ch.  165. 

As  to  the  distribution  of  profits  earned  before  and  after  liquidation,  see  Bridge- 
water  Navigation  Co.,  (1891)  2  Ch.  317  ;  Bishop  v.  Smyrna  Railway  Co.,  (1895)  2  Ch. 
266,  596. 

But  the  articles  of  association  or  special  contracts  may  have  given  some  con- 
tributories a  preferential  right  in  the  distribution  of  assets.     See  Part  I.,  p.  381. 
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Sometimes  the  articles  expressly  provide  for  the  distribution  in  a  winding-up  of  the 
"  surjjlus  assets."  This  is  not  a  technical  expression.  The  words  may  mean  the 
surplus  after  paying  off  creditors,  or  the  surplus  after  paying  off  creditors  and 
paid-up  capital.  The  context  and  circumstances  must  be  considered.  See  New 
Transvaal  Co.,  (1896)  2  Ch.  750. 

A  contributory  who  is  indebted  to  the  company  for  calls  or  otherwise  will  not  be 
paid  a  dividend  unless  he  pays  up. 

Where  a  call  has  been  made  on  the  B.  List  (past  members),  and  it  eventually 
appears  that  the  contributions  of  the  present  members  are  sufBcient,  the  persons 
on  the  B.  List  will  be  entitled  preferentially  to  a  return  of  what  they  have  paid. 
Helbert  v.  Banner,  L.  R.  5  H.  L.  41. 

Where  it  appears  that  there  is  a  surplus,  there  is  nothing  to  prevent  paid-up 
shareholders  from  coming  in  and  claiming  to  be  placed  on  the  list. 

As  to  the  title  of  persons  claiming  under  a  Scotch  sequestration,  see  Tuticorin 
Cotton  Press  Co,,  W.  N.  (1894)  181. 

As  to  right  to  dividends  being  statute  barred,  see  Swern,  S;c.  Co.,  (1896)  1  Ch.  559. 


Form  557a. 

Report  of 
official  re- 
ceiver and 
liquidator  on 
summons  for 
leave  to 
adjust. 


{Full  Title  aiul  reference  to  record.') 

The  off  recr  and  liqr  of  the  above-named  coy  reports  to  the  Ct  as 
follows  : — (1)  The  first  schedule  hereto  contains  particulars  of  the  assets 
of  the  above-named  coy  come  to  the  hands  of  the  off  recr  and  liqr  of 
the  sd  coy,  and  also  particulars  of  the  payment  made  by  him  in  respect 

of  the  debts  of ,  and  the  costs,  fees,  and  charges  of  winding-up 

the  affairs  thof,  which  leaves  a  sum  of  267^.  6s.  2>d.  in  the  hands  of  the 
off  recr  available  for  distribution  among  the  contributories  of  the  sd 
coy.  (2)  persons  have  been  settled  uj)on  the  list  of  contri- 
butories of  the  sd  coy  in  respect  of  a  total  number  of  65  shares,  seven 
subscribers'  shares  of  \l.  each,  and  58  ordinary  shares  of  100^.  each; 
the  second  schedule  hereto  contains  the  names  and  addresses  of  such 

persons,  with  the  number  of  shares  held  by  them  resply,  the  total 

amounts  called  and  pd  up  in  respect  of  the  shares  held  by  them  resply 
and  the  amount  of  the  arrears  of  calls  (if  any)  due  from  them  resply. 
(3)  The  sd  sum  of  267^.  6s.  '?)d.  is  sufEcient  to  pay  a  sum  of  Is.  per 
share  to  all  contributories  of  the  sd  coy  holding  subscribers'  shares,  and 
hi.  per  share  to  all  contributories  of  the  sd  coy  holding  ordinary 
shares,  upon  whose  shares  in  each  case  are  no  arrears  of  calls  unpaid. 
Dated  the day  of  February,  .1897. 

In  connection  with  this  form  and  the  summons  below  (Form  559),  three  other 
forms  are  used  in  the  official  receiver's  office,  viz. : — -^  Nos.  315,  316,  and  317. 
No.  315  is  a  "  statement  of  account  to  registrar  on  ajiplication  for  leave  to  make  a 
return  to  contributories."  It  is  a  debtor  and  creditor  account,  showing  the  position 
of  the  company  at  the  date  of  the  application  for  leave  to  make  a  return  to  the 
contributoricH.  In  form  it  is  much  the  same  as  the  statement  in  Form  697,  infra, 
Chap.  LI.  No.  316  is  a  "list  of  contributories  entitled  to  a  return  of  caiiital." 
It  contains  ten  columns  headed — (1)  No.  in  settled  list ;  (2)  Name  of  contributoiy  ; 
(3)  Address ;  (4)  Number  of  shares  held  ;  (5)  Total  called-up  value  ;  (6)  Total 
paid-up  value ;  (7)  Arrears  of  calls  ;  (8)  Previous  returns  of  capital  by  liquidator, 
retained  for  urreurs  of  calls ;  (9)  Amount  of  return  payable  at  per  share ; 
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(10)  Net  return  payable.  No.  317  is  a  "  return  list,"  containing  twelve  columns, 
much  the  same  as  in  316,  but  column  one  is  headed  "Consecutive  number,"  and 
column  twelve  "Remarks." 


Let,  &c.,  for  an  order  that  the  applicant  be  at  liberty  to  pay  to  the    Form  558. 

contributories  of  the  coy  a  dividend  of  s.  in  respect  of  each  share  Summons  for 

in  respect  whereof  they  are  resply  contributories,  and  that  the  costs,  leave  to  pay 

„  dividends  to 

^^'  shareholders. 

It  is  wise  in  many  cases  to  apply  to  the  Court  to  sanction  a  dividend,  e.ff.,  "when 
there  are  disputed  cases,  or  when  there  are  outstanding  claims  ;  and,  as  mentioned 
above  (p.  493),  the  Board  of  Trade  now  invariably  follows  this  practice.  See  next 
form. 


Let,  &c.,  on  the  hearing  of  an  ap2)licon  of  the  oif  recr,  the  liqr  of  the    Form  559. 
above-named  coy,  for  an  order  that  he  be  at  liberty  to  adjust  the  rights  Summons 
of  the  contributories  of  the  sd  coy,  by  paying  to  the  persons  named  in  *"r  leave  to 
the  second  schedule  to  his  report,  dated  this  day,  the  sums  set  opposite  ° 

their  names  in  the  tenth  column  of  the  sd  second  schedule,  by  way  of 
return  of  capital  at  the  rate  of  Is.  per  share  to  contributories  holding 
subscribers'  shares,  and  51.  per  share  to  contributories  holding  ordi- 
nary shares  of  the  sd  coy. 

The  above  is  the  form  of  a  summons  issued  in  February,  1897. 

Upon  the  aj)plicon  of  T.  "W,,  the  [off  recr  and]  liqr,  &c.,  and  upon    Form  560. 


hearing  the  solors  for  the  applicant  and  for  J.  B.,  a  contributory  of  Liberty  to 
the  sd  coy  appearing  in  person,  and  upon  reading,  &c.,  and  it  aj^pear-  P^J"  dividend 
ing  that  the  only  contributories  of  the  sd  coy  holding  fully  paid-up  tories. 
shares  are  those  mentd  in  the  second  column  of  the  schedule  hto, 
Order  that  the  sd  [off  recr  and]  liqr  be  at  liberty,  out  of  the  assets  of 
the  sd  coy,  to  pay  the  several  sums  mentd  in  the  eighth  column  of  such 
schedule  to  the  sd  persons  mentd  in  the  second  column  thof,  being  a 
return  of  11*.  6d.  per  share  to  such  persons  as  contributories  of  the  sd 
coy,  after  deducting  the  several  sums  due  from  them  to  the  sd  coy 
mentd  in  the  seventh  column  of  the  same  schedule. 

Schedule. 

Contributories  holding  paid-up  Shares. 

[There  were  eight  columns  headed  respectively — (1)  Xo.  on  list; 
(2)  Name ;  (3)  Address ;  (4)  Description ;  (5)  No.  of  shares ;  (6) 
Amount  of  return  at  lis.  6d.  per  share;  (7)  Amount  of  indebtedness; 
(8)  Amount  to  be  paid.]  Hullyhush  CulUenj,  &fc.  Co.,  10th  May,  1877. 
A.  1018. 
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Form  561. 

Order  to 
adjust  rights 
of  contribu- 
tories. 


Upon  tlie  applicon  of  B.,  the  senior  off  recr  and  liqr  of  the  above- 
named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  applicant  in 
person,  and  the  solor  for  C,  a  contributory  of  the  sd  coy,  and  for  L. 
of,  &c.,  hnftr  named,  and  upon  reading  the  order  to  wind  up  the  sd 
coy,  dated,  &c.,  the  report  of  the  applicant  made  to  the  Ct  and  dated, 
&c.,  and  the  afft  of  the  sd  L.,  filed  this  day,  and  the  exhibits  therein 
referred  to,  it  is  ordered  that  the  sd  off  recr  and  liqr  be  at  liberty  to 
adjust  the  rights  of  the  contributories  of  the  sd  coy  by  paying  to  the 
persons  named  in  the  second  schedule  to  his  sd  report  (other  than  to 
S.  and  P.)  the  amounts  set  opposite  their  respive  names  in  the  tenth 
column  of  the  sd  second  schedule.  And  it  is  ordered  that  the  amounts 
payable  in  respect  of  the  200  founders'  preference  shares,  numbered 

to inclusive,  standing  in  the  name  of  the  sd  S.,  and  the  100, 

&c.,  standing  in  the  name  of  the  sd  P.  be  pd  to  L.  of,  &c.  Royal  Trusts 
Assets  and  Securities  Insurance  Corporation  (1892,  P..  0149),  Hope, 
Peg.,  3rd  Oct.,  1896. 

See  notes,  supra,  p.  493. 


Order  adjust 
ing:  rights. 


Form  562.  Upon  the  applicon,  &c.,  and  the  Ct  being  of  opinion  that  the  persons 
named  in  the  first  schedule  hereto  are  not,  in  the  events  which  have 
happened,  entitled  to  any  share  in  the  assets  of  the  sd  coy  in  the  hands 
of  the  off  recr  and  liqr,  but  that  P.,  one  of  the  persons  named  in  the 
first  schedule  hereto,  is  entitled  to  receive  payment  of  interest  at  the 

rate  of  5  p.c.  p. a.  (less  tax)  on  the  sum  of 1.,  from to , 

It  is  ordered  that  out  of  the  funds  in  the  hands  of  the  sd  off  recr  and 
liqr,  after  providing  for  the  debts  of  the  sd  coy,  and  the  fees,  charges, 
and  expenses  of  the  winding-up  of  the  sd  coy,  he  be  at  liberty  to  pay 
to  the  sd  P.  the  sd  interest,  and  that  he  be  at  liberty  to  distribute  the 
balance  in  his  hands  amongst  the  persons  named  in  the  second  schedule 
hereto  rateably  in  proportion  to  the  number  of  shares  held  by  them 
resply.     Aldrington  Estate  Investment  Co.^  23rd  Dec,  1895,  Hood,  Reg. 


Order  to 
make  cull  to 
adjust  rights 
of  ooutribu- 
torios. 


Form  562a  Upon  the  apxilicon  of  C,  the  off  liqr  of  the  above-named  coy,  by 
summons  dated,  &c.,  and  upon  hearing  the  solors  for  the  a]3plicant, 
and  upon  reading  the  order  dated,  &c.,  the  chief  clerk's  certificate  of 
the  settlement  of  the  list  of  contributories  dated,  &c.,  the  afft  of  C. 
filed  <5i:c.,  It  is  ordered  that,  for  the  purpose  of  equalization  and  adjust- 
ing the  rights  of  the  contributories  among  themselves,  a  call  of  the 
respective  amounts  per  share  set  out  in  the  sixth  column  of  the  schedule 
hereunder  written  bo  made  on  the  shares  of  the  several  contributories 
of  the  sd  coy  whoso  rosi)ectlvo  names  and  addresses  appear  in  tho 
seccmd  and  third  columns  of  the  sd  schedule. 

And  it  is  ordered  that  tho  sd  several  contributories  named  in  tho 
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schedule  hereunder  written  do  within  seven  days  after  the  service  on 

them  resply  of  this  order  pay  to  the  sd  C,  at  his  office,  No. ,  

Street,  in  the  City  of  London,  the  respective  sums  set  opposite  their 
respective  names  in  the  seventh  column  of  the  sd  schedule,  such  sums 
being  the  amounts  due  from  them  resply  in  respect  of  the  sd  call. 
Silver  Valley  Alines,  Kay,  J.,  19th  Jan.,  1886.     B.  13G. 

The  applicon  of  G-.   and  C,   &c.   [contributories'  representatives],    Form  563. 


which  upon,  &c.  [adjournment  into  Ct],  coming  on,  &c..  This  Ct  being  Declaration 
of  opinion  that  all  moneys  received  by  the  [off]  liqr  of  the  sd  society  as  to  retiirn 
by  virtue  of  any  compromise  with  a  contributory,  are  in  every  case  in  -y^here  com- 
which  such  compromises  have  been  made  ai^plicable  in  the  first  .place  promise 
in  or  towards  payment  of  the  amount  due  from  such  contributory  in  ^  ^'^  ^  ' 
respect  of  his  subscribed  capital  of  20^.  per  share  and  interest  thereon, 
and  that  the  residue  of  such  moneys,  after  payment  of  what  is  due 
as  last  afsd,  is  applicable  towards  payment  of  the  amount  due  from 
such  contributory  in  respect  of  the  call  of   12/.  per  share,  made  on 
the  28th  July,  1873,  on  any  further  calls  beyond  that  amount.  Doth 
order  that  an  account  be  taken  of  the  proceeds  of  the  call  of  12/.  per 
share  made  on  the  28th  July,  1873,  come  to  the  hands  of  the  [off] 
liqr  or  to  the  hands  of  any  other  person  or  persons  by  his  order  or 
for  his  use.     And  it  is  ordered  that  the  surplus  (if  any)  of  the  sd 
proceeds,  after  payment  thereout  of  the  debts  of  the  society  properly 
payable  thereout,   and  the  costs  of  the  winding-up,  be  returned  to 
and  divided  between  such  of    the  contributories  as  have  pd  the  sd 
call  of  12/.  in  full,  in  proportion  to  the  amounts  pd  by  them  resply 
in  respect  of  such  call.     And  let  the  costs  of  all  parties  of  and  inci- 
dent to  this  applicon  and  consequent  thereon  be  taxed  by  the  taxing- 
master,  and  be  pd  and  retained  by  the  sd  [off]  liqr  out  of  the  assets  of 
the  sd  society.     International  Life  Assurance  Societij,  Malins,  V.-C,  9th 
June,  1877.     A.  1398.     See  report  in  47  L.  J.  Ch.  88. 

On  the  applicon  of  U.,  &c.,  and  it  appeai-ing  that  the  sd  E.,  as  the    Form  564. 

leg  pers  rep  of  the  sd  B.,  has  pd  all  the  calls  on  the  shares  standing  in  Order  in 

his  name,  Order  that  any  return  wliich  may  be  made  in  respect  to  the  j*^^.  j     !°  -, 

,         ,  dividends  due 

shares  standing  in  the  name  of  the  sd  B.  be  pd  to  the  sd  R.  as  such  to  deceased 
leg  pers  rep.     And  it  is  ordered  that  the  costs  of  the  [off  recr  and]  contributory. 
liqr  of  and  incident  to  this  applicon  be  costs  in  the  winding-up.      West 
of  England  Bank,  Pearson,  J.,  1st  Dec.  1883.     B.  1752. 


Upon,  &c.,  This  Ct  doth  declare  that  the  preference  shareholders  arc    Form  565. 
exempted  from  contributing  to  any  loss,  by  making  any  payments  or  suf-  \    7 

fering  any  deduction  in  respect  of  any  loss,  and  that  for  the  purpose  of  rights  and 

p.  K  K 
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liabilities  of  paying  the  preference  shareholders  the  full  amount  of  principal  and 
in  unreo-is-  interest  up  to  payment  off,  each  advanced  and  unadvanced  shareholder 
tered  building  must  contribute  (the  advanced  shareholder  by  payment,  and  the  unad- 
vanced by  way  of  deduction  out  of  any  moneys  which  would  otherwise 
be  rejDayable  to  him  or  her)  a  just  proportion  of  the  whole  of  the  loss, 
present  and  prospective,  including  so  much  of  such  loss  as  shall  fail  to 
be  met  by  advanced  shareholders  liable  to  contribute  thereto,  and 
including  also  the  expenses  of  winding-up  and  interest  on  the  preference 
shares,  until  payment  in  full  of  the  amount  due  in  respect  thereof. 
Reliance  Builditig  Society,  Chitty,  J.,  3rd  May,  1892.  B.  661.  W.  N. 
(1892)  77;  66  L.  T.  823. 


499 


CHAPTER  XL. 


ENFORCING     ORDERS. 


In  England  and  Wales. 

Orders  of  the  Chancery  Division  may  be  enforced  in  accordance  with  R.  S.  C. 
Ords.  XLII.  to  XL VIII. 

E.  S.  C.  1883,  Ord.  XLII.  r.  24. — Every  order  of  the  Court  or  a  judge,  in  any  Order  en- 
cause  or  matter,  may  be  enforced  against  all  persons  bound  thereby,  in  the  same  forced  hke 
manner  as  a  judgment  to  the  same  effect.  Jo* 

But  an  order,  even  though  made  in  Chambers,  cannot  be  enforced  by  execution 
until  it  is  duly  filed.  Ballard  v.  Tomlinson,  31  W.  R.  563.  There  is  no  "  entry"  of 
orders  in  the  registrar's  office. 

For  full  details  as  to  the  mode  of  enforcing  orders,  the  practitioner  is  referred  to 
An.  Pr.  (1897),  pp.  801  et  seq. 

The  following  provision  must  be  borne  in  mind  :  — 

Sect.  1  (6)  of  1890. — Every  Court  [including  the  Palatine  Courts  and  County  Each  Coui-t 
Courts]  having  jurisdiction  under  this  Act  to  wind  up  a  company,  shall  for  the  piu--   has  High 
pose  of  that  jurisdiction  have  all  the  powers  of  the  High  Court.  -P 

See,  however,  as  to  County  Courts,  Re  BasseWs  Plaster  Co.,  (ISQl)  1  Q.  B.  96,  that 
a  County  Court  cannot  by  virtue  of  this  enactment  issue  a  writ  oifi.fa.  to  sheriff. 

It  may  be  convenient  here  to  specify  shortly  the  mode  of  enforcing  those  orders  Modes  of 
which  are  most  frequently  made  in  vsinding-up,  viz. : —  ^    orciug. 

(a)  Orders  for  payment  into  Court.     See  Leeds  Banking  Co.,  1  Ch.  151. 

(b)  Orders  for  i^ayment  to  the  liquidator  or  official  receiver  within  a  sj)ecified 

period  after  service. 

(c)  Orders  to  do  any  act  (other  than  the  payment  of  money)  or  to  abstain  from 

doing  any  act. 

As  regards  (a),  such  orders  can  be  enforced  by  writ  of  sequestration,  and  where  Payment 
the  order  is  against  a  trustee  or  person  in  a  fiduciary  capacity,  or  a  solicitor  "^''^  ^^ourt, 
in  his  character  as  an  officer  of  the  Court,  by  attachment.  See  sect.  4  of  the 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  and  E.  S.  C.  1883,  Ord.  XLII.  r.  4  ; 
and  see  generally  as  to  attachment,  R.  S.  C.  Ord.  XLIV.  In  either  case  evidence 
of  the  service  of  the  order  is  requisite.  Sequestration  can  be  issued  either  under  a 
judgment  or  an  order  without  special  leave.     Sprunt  v.  Fiigh,  7  C.  D.  567. 

As  regards  (b),  such  orders  may  be  enforced —  Payment  to 

(1)  By  writs  vijt.fa.  or  elegit.     See  R.  S.  C.  1883,  Ord.  XLII.  r.  17.  liquidator. 

(2)  By  writ  of  sequestration. 

(3)  In  the  excepted  cases  mentioned  in  sect.  4  of  the  Debtors  Act,  1869  (32  &  33 

Vict.  c.  62),  by  attachment. 

(4)  By  imprisonment  for  six  weeks,  under  sect.  5  of  the  Debtors  Act. 
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(5)  By  attachment  of  debts.     See  R.   S.   C.    1883,   Ord.   XLII.  rr.  32  et  seq. ; 

Ord.  XLV. 

(6)  By  charging-  shares  or  stock  belonging  to  judgment  debtors.     See  R.  S.  C. 

1883,  Ord.  XLVI. 

Equitable  (7)  By  equitable  execution,  i.  e.,  the  appointment  of  a  receiver. 

execution.  The  receiver  can  be  appointed  in  the  -winding-up  [Salt  v.  Cooper,  16  C.  D.  544) ; 

Receiver.  and  gives  the  party  on  -whose  application  he  was  appointed  a  valid  charge  on  the 

property  over  -which  he  is  appointed  receiver.  Ex  parte  Evans,  11  C.  D.  691.  It 
is  necessary  to  resort  to  equitable  execution  -when  there  is  a  difficulty  in  obtaining 
payment,  and  it  is  known  that  the  judgment  debtor  is  entitled  to  property  which 
cannot  be  effectually  taken  in  execution,  by  writ  oiji.  fa.,  elegit,  or  the  like.  Man- 
chester District  Bank  v.  Parlcinson,  22  Q.  B.  D.  173;  Ee  Shephard,  43  C.  Div.  136. 
For  example,  where  he  is  entitled  to  the  equity  of  redemption  in  freehold  or  lease- 
hold property  {AngIo-Italia>i  Bank  v.  Davies,  9  C.  D.  275  ;  Smith  v.  Cowell,  6  Q.  B. 
D.  75) ;  or  to  dividends  on  stock  standing  in  names  of  trustees  [Bryant  v.  Ball,  10 
C.  D.  153)  ;  or  to  payment  of  money  not  capable  of  attachment  as  a  debt,  e.g.,  in 
administration  action  or  winding-up  [Westhead  v.  Riley,  25  C.  D.  413)  ;  or  to  a 
reversionary  interest  [Fiiggle  v.  Bland,  11  Q.  B.  D.  711 ;  Tyrrell  v.  Fainton,  (1895) 
1  Q.  B.  202)  ;  or  income  of  trust  fund.  {Oliver  v.  Lowther,  28  W.  R.  381  ;  Webb  v. 
Stenton,  11  Q.  B.  D.  518).  And  see  other  cases  cited  An.  Pr.  (1897)  924  et  seq.,  and 
Solmes  V.  Millage,  (1893)  1  Q.  B.  551  ;  and  Re  Potts,  9  T.  L.  R.  308;  Fleggy.  Frentis, 
(1892)  2  Ch.  428.  There  is  no  jurisdiction  to  appoint  merely  because  it  is  more 
convenient  than  the  usual  modes  of  execution.  The  order  cannot  be  made  at  the 
instance  of  a  judgment  creditor  unless  the  Court  of  Chancery  could  have  done  so 
before  the  Judicature  Act.  Harris  v.  Bcaucltamp,  (1894)  1  Q.  B.  801.  R.  S.  C, 
Ord.  L.,  r.  15a  (Oct.  1884),  must  be  borne  in  mind. 

As  regards  (c),  such  orders  may  be  enforced  by  writ  of  sequestration  (R.  S.  C, 
Ord.  XLIII.  r.  6 ;  see  Sprunt  v.  Fugh,  7  C.  D.  567) ;  or  by  attachment  or  com- 
mittal. R.  S.  C,  Ord.  XLII.  t.7;  Re  Evans,  (1893)  1  Ch.  252.  And  as  to  seques- 
tration, see  Miller  v.  Huddlcstone,  22  C.  D.  233. 

See  also  Chap.  XLIV.  as  to  orders  for  public  examination. 

R.  S.  C.  1883,  Ord.  XLII.  r.  11. — No  writ  of  execution  shall  be  issued  without 
the  production  to  the  officer  by  whom  the  same  should  be  issued  of  the  judgment 
or  order  upon  which  the  writ  of  execution  is  to  issue,  or  an  office  cojjy  thereof, 
showing  the  date  of  entiy.  And  the  officer  shall  be  satisiied  that  the  proper  time 
has  elapsed  to  entitle  the  creditor  to  execution. 

In  the  registrar's  office  all  orders  are  stamped  with  the  date  on  which  they  were 
"  completed." 

For  forms  of  praecipe  for  the  issue  of  writs  of  execution,  see  App.  G.  to  the  Rules 
of  1883 ;  and  for  forms  of  writs  of  execution,  see  App.  H.  to  same  rules.  An.  Pr.  1897, 
vol.  ii.  pp.  81  et  seq.  and  88  ct  seq.  When  the  order  is  for  payment  within  a  limited 
time  after  service,  there  must  be  an  affidavit  of  service  before  a  writ  of  execution  will 
be  issued.  See  R.  17  of  Ord.  XLII.;  see  Form  543.  And  generally  as  to  service, 
see  R.  S.  C,  Ord.  LXVII.  ;  and  compare  R.  21  of  1890.  And  wherever  it  is  sought 
to  enforce  an  order,  it  must  appear  that  the  copy  order  served  was  didy  indorsed  in 
accordance  with  Ord.  XLI.  r.  6,  supra.  Chap.  XIII. ;  for  although  in  case  of  a 
balance  order  an  indorsement  in  .accordance  with  Form  64  of  1890  (Form  537,  supra) 
would  seem  to  be  sufficient,  in  practice  the  form  set  out  in  Ord.  XLI.  r.  5  is  endorsed. 

Misfeasance  Companies  (Winding-up)  Act,  1893,  sect.  1. — An  order  for  payment  of  money 

order.  made  by  the  Court  uiidrr  sect.  10  of  tlie  Companies  (Winding-up)  Act,  1890,  shall 

be  deemed  to  be  a  final  judgment  within  the  meaiiiug  of  paragraph  (g)  of  sub- 

Bcct.  (I)  of  K-nt.  4  of  tlie  Bankruptcy  Act,  1883. 


Other  orders. 


Production  of 
judgment  on 
execution. 
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As  regards  coiitributories,  tlio  Act  of  1SG2  provides  as  follows  :  — 

Sect.  105  of  1862. — If  any  person  made  a  eoutributory  as  personal  representative  Orders 
of  a  deceased  contributory  makes  default  in  paying  any  sum  ordered  to  be  i)aid  by  agaiust  con- 
him,  proceedings  may  be  taken  for  administering  the  personal  and  real  estates  of  tributones. 
such  deceased  contributory,  or  either  of  such  estates,  and  of  compelling  payment 
thereout  of  the  moneys  due.     [As  to  this  section  and  the  next,  see  lie  Hubbaek,  29 
C.  D.  934.] 

Sect.  106  of  1862. — Any  order  made  by  the  Court  in  pursuance  of  this  Act  upon 
any  contributory  shall,  subject  to  the  provisions  herein  contained  for  appealing 
agaiust  such  order,  be  conclusive  evidence  that  the  moneys,  if  any,  thereby  appear- 
ing to  be  due  or  ordered  to  be  paid  are  due,  and  all  other  pertinent  matters  stated 
in  such  order  are  to  be  taken  to  be  truly  stated  as  against  all  persons,  and  in  all 
proceedings  whatsoever,  with  the  exception  of  proceedings  taken  against  the  real 
estate  of  any  deceased  contributory,  in  which  case  such  order  shall  only  be  primd 
facie  evidence  for  the  piu-pose  of  charging  his  real  estate,  unless  liis  heirs  or  devisees 
were  on  the  list  of  contributories  at  the  time  of  the  order  being  made. 

Sect.  95  (7)  of  1862. —  .  .  .  In  all  cases  where  he  [the  liquidator]  takes  out  letters 
of  administration,  or  otherwise  uses  his  official  name  for  obtaining  payment  of  any 
moneys  due  from  a  contributory,  such  moneys  shall,  for  the  purpose  of  enabling 
him  to  take  out  such  letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the 
[official]  liquidator  himself. 

For  affidavit  of  service  on  contributories,  see  Form  543. 

Upon  the  applicon  of  the  [off  recr  and]  liqr  of  the  coy,  and  upon    Form  566. 


hearing   the  solors   for   the   applicant,   and   upon  reading   the  order  charoino- 
dated,    &c.,    the  certificate,   dated,   &c.,    a  balance    order  dated   25th  order  on 
July,    1882,  the  order  dated,  &c.,  Order  that  the  500   shares  in  the  contributory. 
N.  Coy,  Limtd,  standing  in  the  name  of  A.,  do  stand  charged  with  the 

payment  to  B.,  of ,  the  [off  recr  and]  liqr  of  the  above  coy,  of  that 

sum  of  50/.  and  interest  thereon  at  the  rate  of  4  p.c.  p. a.  from  25th 
July,  1882,  until  payment.  And  it  is  ordered  that  the  sd  N.  Coy  be 
restrained  from  permitting  a  transfer  of  the  shares  of  the  sd  A.  C. 

And  order  that  service  upon  Mrs.  B.,  of ,  be  deemed  good  ser\dce 

upon  the  sd  A.  C.  named  in  the  sd  order  of  the  25th  July,  1882.  Arts 
Promotion  Co.,  Chitty,  J.,  8th  May,  1884.     A.  617. 

As  to  obtaining  charging  orders  on  stock  or  shares,  under  1  &  2  Vict.  c.  110, 
s.  14,  and  3  &  4  Vict.  c.  82,  s.  1,  see  R.  S.  C,  Ord.  XLVI.  r.  1,  and  Forms  27  and 
28in  App.  K. ;  and  An.  Pr.  (1897)  866. 

The  order  will  be  made  on  summons. 

In  order  to  obtain  a  sale,  a  separate  action,  by  writ  or  originating  summons,   Sale  under 
must  be  brought  to  enforce  the  charge.     Leggoit  v.    JFesteni,   12  Q.  B..  D.  280;   charge. 
Bickctts  V.  Eickctts,  "W.  N.  (1891)  29  ;  An.  Pr.  (1897)  870.     See  Form  451a. 

See  Form  571. 

As  to  charging  orders  on  shares  really  belonging  to  persons  other  than  the  share- 
holders, see  Cooper  v.  Griffin,  (1892)  1  Q.  B.  740;  Eoxvard  v.  Sadler,  (1893) 
1  Q.  B.  1. 

Upon  the  applicon  of  the  [off  recr  and]  liqr,  Order  that  B.,  of ,    Form  567. 

solor,  do  attend  before,  &c.,  on  Monday,  7th  July,  1884,  at  3,30  of  the  q^^^.^  ^ — 
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attendance 
of  judgment 
debtor  for 
examination 
as  to  debts 
due  to  him. 


clock  in  tlie  afternoon,  to  be  orally  examined  as  to  any  and  what  deLts 
are  owing  to  him.  And  it  is  ordered  that  the  sd  A.  B.  do  produce  all 
his  books  of  accounts,  all  bankers'  pass  books,  papers,  and  documents 
before,  &c.,  at  the  time  of  such  examination  or  any  adjournment  thof. 
And  it  is  ordered  that  the  costs  of  and  incident  to  this  applicon  be 
reserved.  Dominion  of  Canada  Plumbago,  Pearson,  J.,  23rd  June, 
1884.     A.  902. 

See  R.  S.  C,  Ord.  XLTI.  rr.  32  et  seq.,  as  to  discovery  in  aid  of  execution. 

But  see  the  form  as  now  actually  used,  An.  Pr,  (1897),  vol.  ii.  128. 


Form  568.        Upon  the  applicon  of  the  [off  recr  and]  liqr,  &c..  Order  that  all 

'   debts  due  and  owing  or  accruing  due  from  The  Bank  of  S.,  of 

— ,  a  contributory  of  the  coy,  be  attached  to  answer  an  order  made 


Order  attach 
ino-  debts 


against  S.  by  the  Ct  on  3rd  May,  1879.  And  order  that  the  sd  bank, 
their  solors  or  agents,  do  attend  at  the  chambers  of,  &c.,  on  Monday, 
10th  June  next,  at  11  o'clock  in  the  forenoon,  to  show  cause  why  they 
should  not  pay  to  E.,  the  [off  recr  and]  liqr  of  the  coy,  the  debt  due 
from  them  to  the  sd  S.,  or  so  much  thof  as  may  be  sufficient  to  satisfy 
the  amount  due  to  the  sd  S.  under  the  sd  order  of  3rd  May,  18 — . 
British  Fire  Office,  M.  R,  5th  June,  1879.     A.  1103. 

As  to  attachment  of  debts,  see  R.  S.  C,  Ord.  XLV.  r.  1,  and  Form  25  in 
Appendix  B.,  and  Forms  39  and  40  in  Appendix  K..  The  order  will  be  made 
ex  parte  in  the  first  instance.  As  to  what  debts  can  be  attached,  see  Wehh  v.  Stanton, 
11  Q.  B.  Div.  518;  Macdonald  y.  Tacquah  Gold  Mines,  13  Q.  B.  Div.  535;  Be  Pass 
V.  Capital,  S;c.  Corporation,  (1891)  1  Q.  B.  216  ;  Beasley  v.  Money,  (1891)  1  Q.  B. 
509 ;  and  An.  Pr.  (1897),  pp.  857  et  seq. ;  Re  Greer,  (1895)  2  Ch.  217. 


Form  569. 

Liberty  to 
proceed  in 
bankruptcy. 


Balance  order 

not  final 
judgment. 


Upon  the  applicon,  &c.,  Order  that  the  sd  off  liqr  do  take  proceed- 
ings in  bankruptcy  against  A.,  of  ,  one  of  the  contributories  of 

the  sd  coy  duly  settled  upon  the  list  of  contributories  for  ten  shares,  as 
appears  by  the  chief  clerk's  certificate,  in  respect  of  the  sum  of  90/. 
due  from  him  in  respect  of  such  shares,  and  ordered  to  be  pd,  as  to 
50/.,  by  the  sd  order  of  7th  March,  1883,  and  as  to  40/.,  remainder 
thof,  as  by  the  sd  order  of  1st  Aug.  1882.  Scottish  Petroleum,  Kay,  J., 
15th  Dec.  1883.     B.  1662. 

This  order,  it  will  be  observed,  was  made  before  the  Bankruptcy  Act,  18S3,  came 
into  force. 

It  was  held  in  Ex  parte  WInnney,  In  re  Sanders,  13  Q.  B.  D.  476,  that  an  order 
against  a  contributory  for  the  payment  of  money  was  not  a  "final  judgment" 
within  the  meaning  of  sect.  4  of  the  Bankruptcy  Act,  1883,  and  accordingly  that  a 
bankruptcy  notice  cannot  bo  served  under  paragraph  (g)  of  that  section.  See  also 
lie  Chincry,  12  Q.  B.  Div.  342;  Ex  parte  Schmitz,  12  Q.  B.  Div.  509.  Accordingly, 
whore  it  is  desired  to  servo  such  a  notice  with  a  view  to  bankruptcy  proceedings,  it 
appears  to  be  neccHHary  to  bring  an  action  for  what  is  due.  It  seems  that  an  action 
cannot  bo  brought  on  a  balance  order  directing  paymcut  to  the  oflicial  liquidator. 
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Chalk  V.  Tennnnt,  36  W.  R.  2G3  ;  W.  NT.  (1887)  159.     Nevertheless,  the  making  of  a  Action  rot- 
balance  order  does  not  convert  the  debt  into  a  judgment  debt,  and,  accordingly,  the  withstanding 
liquidator  can,  in  the  name  of  the  company,  bring  an  action  for  the  amount.      West-   "^^'^'^'^^  order. 
moreland  Co.  v.  Fielden,    (1891)   3  Ch.    15.     And  the  order  -will  afford  conclusive 
evidence  of  the  amount  due.     The  writ  should  be  specially  endorsed,  and  where 
the  action  is  in  the  High  Court  it  should  be  transferred  to  the  winding-up  Court. 

Upon  the  applicon  of  B.,  the  off  liqr,  by  summons  issued  28tli  April,    Form  570. 
and  returnable  7th  May,  1884,  Order  that  the  applicant  be  at  liberty  Librrtv  to  sue 
to  bring  and  prosecute  actions  against  the  five  several  persons  follow-  contributories 
ing,  that  is  to  say  (1)  A.,  &c.,  contributories  of  the  coy  whose  shares  bankruntcr 
were  forfeited  by  resolution  of  the  directors  passed  28th  June,  1882,  proceedings. 
and  confirmed  27th  July,  1882.     And  order  that  the  applicant  bo  at 
liberty,  without  further  summons,  to  aj^ply  to  the  judge  for  liberty  to 
bring  and  prosecute  actions  against  such  other  of  the  contributories  of 
the  sd  coy  whose  names  are  set  out  in  the  exhibit  C  to  the  affidavit  of 
the    applicant   dated,    &c.,    other   than  the   above-named  persons,   to 
recover  payment  of  the  amount  due  from  them  to  the  applicant,  as  such 
off  liqr,  for  calls  upon  such  shares  prior  to  the  forfeiture  thof .     And 
order  that  the  applicant  be  at  liberty  to  commence  bankruptcy  proceed- 
ings, if  so  advised,  against  those  of  the  sd  five  several  contributories 
against  whom  he  may  obtain  judgment,  and  to  postpone  the  commence- 
ment of  proceedings  against  such  of  them  as  he  may  think  advisable, 
so  as  to  be  guided,  as  regards  them,  by  the  results  of  the  proceedings 
taken  against  the  others.     Costs  of  the  applicon  to  be  costs  in  the 
winding-up.      Carta  Para  Co.,  Pearson,  J.,  7th  May,  1884.     A.  662. 

Legal  proceedings  may  now  be  brought  with  the  sanction  either  of  the  Court  or 
the  committee  of  inspection.  See  sect.  12,  sub-sect.  1,  of  1890.  London  MetaUiirz/ical 
Co.  (No.  2),  W.  N.  (1897)  51. 

The  pit's  claim  is  as  a  creditor  of  C.  D.,  of ,  deceased  : —  Form  571. 

1.  To  have  the  [real  and]  personal  estate  of  the  sd  0.  D.  administered  Z^7T~.      ' 

^  -i  i-  \\  rit  111  ad- 

by  the  Ct.  ministration 

2.  To  have  a  receiver  of  such  real  and  personal  estate  appointed.         action  against 

1  p    1  -n     p  1       representa- 

The  dfts,  D.  and  E.,  are  sued  as  exors  and  trustees  of  the  will  of  the  tive  of  con- 
said  C.  D.  [or  the  sd  D.  is  sued  as  the  admor,  and  the  sd  E.  as  the  tributory. 
heir-at-law  of  the  sd  C.  D.]. 

The  plaintiff  may  sue  thus: — "A.  B.,  on  behalf  of  himself  and  all  other  the 
creditors  of  C.  D.,  deceased,"  as  in  Tnrquand  v.  Eirhy,  4  Eq.  123  ;  or  he  may  make 
the  company  plaintiff,  as  in  European  Assurance  Socieiij  v.  Raddiffe,  7  C.  D.  733. 
The  indorsement  ^\  ill  be  as  above. 

As  to  the  effect  of  a  liquidator  obtaining  an  administration  order,  see  Me  Hitbback, 
29  C.  D.  934. 

Upon  the  applicon  of  [off]  liqrs,  Order  that  the  applicants  be  at    Form  572. 
liberty  forthwith  to  instruct  some  jiroperly  qualified  agent  at  Montreal,  -^1^^^..    ^^ 
for  the  purpose  of  taking  proceedings  in  bankruptcy  or  otherwise,  proceed  in 
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bankruptcy 
abroad. 


agaiust  !S.,   lute  of ,   u  debtor  to  the   sd   Lauk  in  tLe  sum  of 

41/.  16*.  8d.,  in  respect  of  calls  made  upon  the  sd  S.  on  ten  shares 
in  the  sd  bank  held  by  him.  And  order  that  the  applicants  be  at 
liberty  to  execute  any  power  of  attorney  that  may  be  necessary  for  the 
purpose  of  enabling  their  correspondent  in  Montreal  afsd  to  take  such 
proceedings ;  the  costs  of  applicants  of  and  incident  to  applicon  to  be 
costs  in  winding-up.  IJ^'est  of  England  Bnnk^  Fry,  J.,  28th  March, 
1881.     B.  571. 


Form  573. 

Order  to  seize 
books  and 
property  of 
absconding 
contributory. 


Upon  motion,  &c.  Order  that  the  liqrs  of  the  association  do  seize 
the   books,    papers,   moneys,    and    securities   for   money,   goods,   and 

chattels  of  C,  of ,  a  contributory  of  the  association,  and  keep  the 

same  safely  until  further  order.     Re  Imperial  Mercantile   Credit   Co.^ 
Page-Wood,  V.-C,  20th  Dec.  1867.     See  report  in  5  Eq.  264. 

As  to  the  above  order,  see  sect.  118  of  1862.  In  Be  Cotton  Plantation  Co.,  W.  N. 
(1868)  79,  Romilly,  M.  R.,  considered  tbat  an  order  could  not  be  made  where  tbe 
contributory  had  not  had  an  opportunity  of  disputing  his  liability. 


Order  to 
release  pri 
Boner. 


Form  573a.  Upon  the  applicon  of  S.,  now  a  prisoner  in  Her  Majesty's  jail  at  C, 
by  summons  dated,  &c.,  and  upon  hearing  counsel  for  the  applicant, 
and  for  P.  the  liqr  apptd  in  the  voluntary  winding-up  of  the  above 
coy.  And  upon  reading  the  order  dated,  &c.  whereby  it  was  ordered 
that  the  sd  P.  the  liqr  of  the  above-named  coy  be  at  liberty  to  sue 
out  a  writ  or  writs  of  attachment  against  the  sd  S.  for  his  contempt  in 

not  having  pd  the  sd  sum  of  1,  in  the  sd  order  mentd  to  the  sd 

P.  as  afsd  pursuant  to  such  order,  an  affdt,  &c.  It  is  ordered  that  the 
sd  S.  do  pay  to  the  sd  P.  lOZ.  for  and  in  discharge  of  the  costs  of  the 
sd  P.,  and  relating  to  the  sd  order,  dated,  &c.,  and  of  this  applicon. 
And  it  is  ordered  that  upon  such  payment  being  made  the  sd  S.  be 

discharged  out  of  the  custody  of  the  sheriff  of  .      Cardiff  and 

South  Wales  Licensed  Victuallers'  General  Supply  Co.,  00104  of  1893. 
Wright,  J.,  in  Chambers,  21st  Dec.  1893. 


In  Scotland  and  Ikeland. 

Sect.  122  of  1862. — Any  order  made  by  the  Court  in  England  for  or  in  the  course 
of  the  winding-up  of  a  company  under  this  Act  shall  be  enforced  in  Scotland  and 
Ireland  in  the  Courts  that  would  respectively  have  had  jurisdiction  in  respect  of 
such  conii)any  if  the  registered  office  of  the  company  had  been  situate  in  Scotland 
or  Ireland,  and  in  the  same  manner  in  all  respects  as  if  such  oi'der  had  been  made 
by  the  Courts  that  are  hereby  required  to  enforce  the  same ;  and  in  like  manner 
orders,  interlocutors,  and  decrees  made  by  the  Coiu't  in  Scotland  for  or  in  the  course 
of  the  winding-up  of  a  company  shall  be  enforced  in  England  and  Ireland,  and 
orders  made  by  tlio  Court  in  Ireland  for  or  in  the  course  of  winding-up  a  company 
shall  be  enforced  in  England  and  Scotland  by  the  Courts  which  would  respectively 
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have  had  jurisdiction  in  the  matter  of  such  company  if  the  registered  office  of  the 
company  were  situate  in  the  division  of  the  United  Kingdom  whore  the  order  is 
required  to  be  enforced,  and  in  the  same  manner  in  all  respects  as  if  such  order  had 
been  made  by  the  Court  required  to  enforce  the  same  in  the  case  of  a  company 
within  its  own  jurisdiction. 

Sect.  123  of  1862. — Where  any  order,  interlocutor,  or  decree  made  by  one  Court 
is  required  to  bo  enforced  by  another  Court,  as  hereinbefore  provided,  an  office  copy 
of  the  order,  interlocutor,  or  decree  so  made  shall  be  produced  to  the  proper  officer 
of  the  Court  required  to  enforce  the  same,  and  the  production  of  such  office  copy 
shall  be  sufficient  evidence  of  such  order,  interlocutor,  or  decree  having  been  made, 
and  thereupon  such  last-mentioned  Court  shall  take  such  steps  in  the  matter  as  may 
be  requisite  for  enforcing  such  order,  interlocutor,  or  decree,  in  the  same  manner  as 
if  it  were  the  order,  interlocutor,  or  decree  of  the  Conrt  enforcing  the  same. 


Upon  tlie  applicon  on  the  part  of  A.  and  J.  and  11.,  liqrs  acting  in    Form  574. 
the  voluntary  winding-up  under  the  supervision  of  the  Ct  of  Session  rz~, 

■      o       1       J     J!     1  1  T    •  ■         -,  Making 

m  bcotland  oi  the  above-named  coy,  and  it  appearing  by  a  decree  of  Scotch  order 
the  Lords  of  Council  and  Session  in  Scotland  in  this  matter,  dated  20th  ^^  "^^^^'  "* 

March,   1880,  it  was  declared  that  T.,  of  ,  Hampstead,  London, 

was  liable,  &c.,  and  upon  hearing,  &c..  This  Ct  doth  order  that  the  sd 
order,  dated  20th  March,  1880,  be  made  an  order  of  this  Ct  as  against 
the  sd  T.  accordingly.  Citi/  of  Glasyotv  Bank,  M.  E.,  17th  March, 
1881.  A.  584  ;  14  C.  D.  628.  And  see  Queensland  Mercaiitile  Ayency 
Co.,  (1892)  1  Ch.  219. 

As  to  Ireland,  see  Hollijfovd  Copper,  ^-c.  Co.,  5  Ch.  93. 
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CHAPTEE  XLI. 


TRANSFER  OF  WINDING-UP  PROCEEDINGS. 


Wrong  Court 
immaterial. 

Transfer  of 
"n'inding-up. 

Power  to 
retain. 


Voluntary 
■winding-up. 


Particular 
proceeding. 


Who  may 
transfer. 


Transfer  from 
one  High 
Court  judge 
to  another. 


Sect.  1  (7)  of  1890. — Nothing  in  this  section  shall  invalidate  a  proceeding  by 
reason  of  its  being  taken  in  a  wrong  Court. 

Sect.  3  of  1890. — (1.)  The  winding-up  of  a  company  or  any  proceedings  therein 
may  at  any  time  and  at  any  stage,  and  cither  with  or  without  application  from  any 
of  the  parties  thereto,  be  transferred  from  one  Court  to  another  Court,  or  may  be 
retained  in  the  Court  in  which  the  proceedings  were  commenced,  although  it  may 
not  be  the  Court  in  which  the  proceedings  ought  to  have  been  commenced. 

[But  the  transfer  can  only  be  made  to  a  Court  which  has  itself  jurisdiction  to 
wind  up  the  company.  Bcal  Estates  Co.,  (1893)  1  Ch.  398.  Hence  the  High  Court 
cannot  order  a  transfer  to  a  County  Court  which  (like  the  London  County  Courts) 
has  no  jurisdiction  under  the  Act.     Ihid. 

And  where  the  County  Court  had  exclusive  jiu-isdiction,  as  in  the  case  of  a  regis- 
tered building  society,  the  winding-up  could  not  be  transferred  to  the  High  Court. 
Ibid.,  and  see  Form  578a. 

Proceedings  in  a  voluntary  winding-up  may  be  transferred.  Eeg.  v.  East  Stone- 
house,  ^c,  65  L.  T.  730.  The  proceedings  may  be  transferred  before  a  winding-up 
order  has  been  made  {Laxon  ^-  Co.  (1),  (1892)  3  Ch.  31  ;  40  W.  K.  614) ;  although 
the  petition  has  been  actually  opened  in  Court.  East  Eulwich  Society,  39  W.  R. 
32.  And  any  particular  proceeding,  e.g.,  a  proceeding  for  misfeasance,  may  be 
transferred.  Reg.  v.  Storehouse,  supra.  As  to  the  transfer  of  proceedings  begun 
in  the  wrong  Coirrt,  see  iliJford  Haven  Shipping  Co.,  W.  N.  (1895)  16;  Chap.  I. ; 
Buller  and  Bassett  Co.,  35  S.  J.  260;  and  as  to  retaining  or  transferring  proceedings 
to  the  Stannaries  Court,  see  Be  Isew  Terras  Co.,  (1894)  2  Ch.  344;  and  Stannaries 
Court  (Abolition)  Act,  1896.] 

(2.)  The  powers  of  transfer  given  by  the  foregoing  provisions  of  this  section  may, 
subject  to  and  in  accordance  with  general  rules,  be  exercised  by  the  Lord  Chancellor 
or  by  any  judge  of  the  High  Court  having  jurisdiction  under  this  Act,  or,  as 
regards  any  case  within  the  jurisdiction  of  any  other  Court,  by  the  judge  of  that 
Court. 

And  see  the  Rules  of  1890,  infra. 

The  Rules  of  1890  do  not  provide  for  the  transfer  from  one  judge  of  the  High 
Court  to  another,  and  as,  under  the  order  of  the  Lord  Chancellor  of  26th  March, 
1892,  proceedings  are  now  commenced  before  one  particular  judge,  the  occasions 
are  comparatively  rare  in  which  such  transfers  are  required.  But  there  are  some 
winding-up  proceedings  under  the  old  practice  pending  before  Chitty,  North, 
Stirling,  and  Kckewich,  JJ.,  and  under  rule  1  of  April,  1892,  some  winding-up  pro- 
ceedings commenced  between  the  Slst  Dec.  1890,  and  the  6th  May,  1892,  have  been 
retained  by  such  judges.  Where  it  is  desirable  to  transfer  any  such  proceedings 
from  one  judge  to  another,  application  must  be  made  to  the  Lord  Chancellor,  as 
before  the  Act  of  1890. 
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R.  8  of  1890. — A  judge  of  the  High  Covirt  to  wlioin  the  exercise  of  tlie  jurisdic-  Power  of 
tiou  to  wind  up  coiiipauies  is  assigned  may  at  any  time,  for  good  cause  sliown,   High  Court, 
order  the  proceedings  in  any  Court  other  than  the  High  Court  to  be  transferred  to 
the  Higli  Court,  or  any  proceedings  in  the  High  Court  to  be  transferred  from  the 
High  Court  to  any  other  Court.     Where  the  tran.sfer  is  to  the  High  Coui-t,  the 
■winding-up  shall  be  assigned  to  the  judge  who  made  the  order  of  transfer. 

And  see  sect.  3,  sub-sect.  2,  of  1890,  supra. 

The  Act  of  1890  did  not  enable  the  High  Court  to  wind  up  a  society  registered  Industrial 
under   the   Industrial  and  Provident  Societies  Acts  {London  and  Suburban  Bank,   and  building 
(1892)  1  Ch.  604)  ;  or  a  building  society  registered  under  the  Building  Societies  societies. 
Act,  1874  [Real  Estates  Co.,  (1893)  1  Ch.  398),  and  the -winding-up  of  such  societies 
could  not  be  transferred  from  the  County  Court  to  the  High  Court.     {Ibid.) 

But  by  sect.  59  of  the  Industrial  and  Provident  Societies  Act,  1893,  "  any  pro- 
ceedings in  the  winding-up  of  a  registered  society,  which  at  the  passing  of  this 
Act  (r2th  Sept.  1893)  are  pending  in  any  County  Court,  may,  on  application  made 
by  or  on  behalf  of  the  registrar,  with  the  consent  of  the  Treasury,  be  transferred 
to  the  High  Court,  and  thereupon  the  Companies  (Winding-up)  Act,  1890,  shall, 
so  far  as  applicable,  apjily  thereto  accordingly." 

And  by  sect.  8  of  the  Building  Societies  Act,  1894,  "  (1)  Notwithstanding  anything 
in  the  Building  Societies  Acts,  every  society  under  those  Acts  shall  be  deemed  to  be 
a  company  within  the  meaning  of  the  Companies  (Winding-up)  Act,  1890,  and 
(2)  any  proceedings  in  the  winding-up  of  any  such  society  which  at  the  passing 
of  this  Act  (25th  August,  1894)  are  pending  in  the  Court,"  may,  on  application 
by  or  on  behalf  of  the  registrar,  with  the  consent  of  the  Secretary  of  State,  be 
transferred  to  the  High  Court,  and  thereupon  the  Companies  (Winding-ujj)  Act, 
1890,  shall,  so  far  as  applicable,  apply  thereto  accordingly.     See  Form  578a. 

Paragraph  (1)  of  the  above  section  in  e£Pect  makes  sect.  3  of  1890  {supra,  p.  50G), 
available  as  to  subsequently  commenced  proceedings. 

Rr.  9—15  of  1890,  are  as  follows  :— 

9.  The  judge  of  any  Court  having  jurisdiction  to  order  the  winding-iip  of  a  com-   Power  of 
pany  other  than  the  High  Court  or  a  Palatine  Court  may  at  any  time,  for  good  County  Court, 
cause  shown,  order  any  proceedings  which  have  been  commenced  or  arc  pending  in 

his  Court  to  be  transferred  to  any  Court  which  has  jurisdiction  to  order  the  winding- 
up  of  a  company  not  being  the  High  Court  or  a  Palatine  Court. 

10.  Notice  of  an  application  for  a  transfer  of  proceedings  shall  be  served  on  the  Notice  of 
official  receiver  before  the  hearing  thereof.  application. 

11.  When  an  order  of  transfer  has  been  made  the  person  on  whose  application  Lodo-ing 
the  order  is  made  shall,  if  the  transfer  is  to  the  High  Court,  lodge  with  the  chief  order, 
clerk  [i.e.,  the  registrar]  of  the  judge  to  whom  the  winding-up  becomes  assigned, 

and  if  the  transfer  is  to  any  other  Court  with  the  registrar  of  that  Court,  a  sealed 
copy  of  the  order  of  transfer. 

12.  Where  the  proceedings  in  any  winding-up  are  transferred  by  any  Court,  the  Official 
official  receiver  of  the  Court  to  which  such  proceedings  are  transferred  shall  become  receiver, 
the  official  receiver  in  the  winding-up  in  place  of  the  official  receiver  of  the  Court 

from  which  the  proceedings  are  transferred. 

13.  Where  any  proceedings  are  transferred  from  a  Court  to  any  other  Court,  the  Records, 
records  of  proceedings  shall,  if  the  transfer  is  to  the  High  Court,  be  transmitted  to 

the  chief  clerk  [i.e.,  the  registrar]  of  the  jiidge  to  whom  the  winding-up  becomes 
assigned,  and  if  the  transfer  is  to  any  other  Court  to  the  registrar  of  that  Court. 

14.  As  soon  as  the  chief  clerk  [i.e.,  the  registrar]  of  the  judge  (if  the  transfer  is  Notice  of 
to  a  judge  of  the  High  Court)  or  the  registrar  of  the  Court  (if  the  transfer  is  to  any  transfer, 
other  Court)  has  received  the  records  of  proceedings  from  the  Court  from  which  the 
transfer  is  made,  he  shall  give  notice  of  the  transfer  to  the  official  receiver  of  the 
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New  number. 


Excluded 

County 

Courts. 


Court  to  which  the  proceedings  are  transferred,  who  shall  give  notice  of  the  transfer 
to  the  Board  of  Trade.  When  a  winding-up  is  transferred  from  one  Court  to 
another,  it  shall  receive  a  new  distinctive  number. 

15.  Whenever  the  Lord  Chancellor,  by  order  under  his  hand,  shall  exclude  any 
County  Court  from  having  jiu-isdiction  under  the  Acts,  or  shall  attach  the  district 
or  any  part  of  the  district  of  a  County  Court  to  the  High  Court,  or  any  other  County 
Court,  or  shall  detach  the  district  or  any  part  of  the  district  of  any  County  Court 
from  the  district  and  jurisdiction  of  the  High  Court,  any  winding-up  business 
pending  in  the  Court  or  district  to  which  the  order  relates  shall  become  transferred 
to  such  Court  as  shall  be  mentioned  for  the  purpose  in  the  order  ;  and,  thereupon, 
the  rules  as  to  transfer  of  proceedings  shall  apply  to  the  transfer  of  such  pending 
proceedings  in  all  respects  as  if  the  proceedings  had  been  transferred  by  order  of  a 
Court  having  power  to  transfer  proceedings. 

See  order  of  Lord  Chancellor  of  29th  November,  1890,  excluding  from  jurisdiction 
the  County  Courts  not  having  jurisdiction  in  bankruptcy. 

As  to  transfers  from  the  Lancaster  Chancery  Coizrt,  see  53  &c  54  Vict.  c.  23. 


Form  575. 

Summons  for 
transfer  from 
County  Court 
to  High 
Court. 


In  tlie  matter  of  the  Cos  Acts,  1862  to  1890,  and  In  the  matter  of  a 
peton  presented  in  the  County  Ct  of  Warwickshire,  holden  at 
Coventry,  and  In  the  matter  of  W.  Laxon  &  Co.,  Limtd. 

Let  W.  Laxon  &  Co.,  Limtd,  whose  registered  offices  are  at 

High  Street,  Coventry' — A.,  B.,  C,  D.,  E.,  F.  and  G.  being  the  several 
persons  appearing  in  the  proceedings  in  the  above-mentd  matter — 
attend,  &c.,  on  Saturday,  the  21st  day  of  May,  1892,  at  10  of  the  clock 

in  the  forenoon,  on  the  hearing  of  an  applicon  of  H.,  of ,  the  petr 

in  the  sd  proceedings,  for  an  order  that  such  proceedings  be  trans- 
ferred from  the  County  Ct  of  Warwickshire,  holden  at  Coventry,  to  the 
High  Ct  of  Justice. 

This  summons  was  taken  out  by,  &c.,  to,  &c.  If  you  do  not  attend,  &c. 
Before  you  will  be  heard  in  chambers,  you  will  have  to  enter  an 
appearance  in  the  office  of  the  registrar  at  the  Bankruptcy  Buildings, 
Carey  Street,  Lincoln's  Inn,  and  give  notice  of  such  appearance. 

Stamp  on  the  above  order  10s. 

The  application  should  be  by  originating  summons  as  above.  The  transfer  can  be 
made  even  before  a  winding-up  order  has  been  made.    Laxon  S;  Co.,  (1892)  3  Ch.  31. 

The  form  of  summons  must  now  accord  with  the  new  practice.  See  Form  751, 
infra,  Sect.  II. 

For  form  of  originating  summons  by  Registrar  of  Friendly  Societies  under  sect.  8 
of  the  Building  Societies  Act,  1894  {supra),  see  Liberator  Building  ISociety  (007  of 
1895),  and  for  the  order  made  therein,  see  Form  578a. 


Connty Court 
to  High 
Court. 


PiiACTicE  Directions,  May,  1892. 

No  application  for  tho  transfer  of  the  winding-up  of  a  company  or  any  proceed- 
ings therein,  from  a  County  Court  to  the  High  Court,  will  be  entertained  until  tho 
list  of  parties  who  liavo  given  notice  of  their  intention  to  attend  the  hearing  of  the 
petition  has  been  closed.  Tho  party  applying  for  such  transfer  must  give  four 
days'  notice  by  postal  letter  of  tho  application  for  that  purpose  to  the  petitioner, 
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respondent,  and  to  all  parties  in  the  list  above  mentioned.  Such  letter  must  state 
that,  unless  notice  is  j^iven  to  the  applicant  by  any  of  the  above-named  parties 
of  intention  to  oppose,  the  application  for  such  transfer  will  be  taken  as  not  objected 
to  by  the  parties.  No  costs  will  be  allowed  to  any  parties  appearing  to  support  or 
oppose  a  transfer  as  above  mentioned,  unless  for  special  reasons  the  judge  shall 
otherwise  determine. 

An  application  by  the  official  receiver  and  provisional  liquidator  may  be  made 
ex  parte.     See  Form  577,  infra. 

( Ordinary  High  Court  Title,  omitting  name  of  com,pany),  and  Form  576. 

In  the  matter  of  a  Peton  presented  unto  the  County  Ct  of  Warwickshire,   Order  of 
holden  at  Coventry,  in  the  matter  of  W.  Laxon  &  Co.,  Limtd.  above  sum- 

Ui)on  the  applicon  of  H.  &  H.,  of ,  the  petrs  in  the  above  pro-  °^"^^- 

ceedings,   by  originating  summons,  dated  12th  May,   1892,  and  upon 

hearing  counsel  for  the  applicant,  for  and  for  ,  and  

parties  who  have  given  notice  of  their  intention  to  appear  on  the  hearing 
of  the  peton  presented  to  the  County  Ct  of  "Warwickshire,  holden 
at  Coventry,  and  upon  the  peton  to  wind  up  the  above-named  coy  pre- 
sented unto  the  sd  County  Ct  on  the  25th  Feb.  1892,  an  afft,  &c.,  and 

no  one  appearing  for and  ,  although  served  with  notice  of 

this  applicon,  as  by  the  afft  of  C,  filed,  &c.,  appears,  and  the  judge 
being  satisfied  that  the  off  recr  at  Coventry  has  had  notice  of  this 
applicon,  it  is  ordered  that  the  sd  peton  now  pending  in  the  County  Ct 
of  Warwickshire,  holden  at  Coventry,  be  transferred  to  this  Ct  (Cos 
Winding-up),  and  it  is  ordered  that  the  costs  of  all  j^arties  to 
the  applicon  be  reserved.  W.  Laxon  ^-  Co.  (0030  of  1892),  Vaughan 
Williams,  J.,  2nd  June,  1892.     And  see  the  report  (1892)  3  Ch.  31. 

Let  all  parties,  &c.,  On  the  hearing  of  an  applicon  of  C.  J.  S.,  the  off    Form  577. 
recr  and  prov  liqr  of  the  above-named  coy,  for  an  order  that  all  further  Ex  parte 
proceedings  in  the  liquidation  of  the  above-named  coy  may  be  trans-  summons  by 
ferred  to  the  City  of  London  Ct.  ^^^^^J^^^  ^^^ 

Dated,  &C.  transfer. 

The  above  was  the  form  of  summons  [ex parte)  in  Real  Estates  Co.,  ubi  supra. 


Upon  the  applicon  of  [name  of  applicant'],  and  upon  hearing ,     Form  578. 

and  upon  reading ,  it  is  ordered  that  the  sd  proceedings  be  trans-    ~,       ~ 

ferred  from  the   \^Ct  from  ivhivh   the  transfer  is  to  be  made]  Ct to  transfer. 

the  \_Ct  to  ivhich  the  transfer  is  to  be  made]  Ct. 

Dated  this day  of ,  189—. 


Form  3  of 
1890. 


Upon  the  applicon  of  the  Registrar  of  Friendly  Societies,  of  28,  Form  578a. 
Abingdon  Street,  in  the  City  of  Westminster,  by  originatiug  summons  Transfer  of 
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winding-up 
of  building 
society  to 
High  Court. 


dated,  &c.,  and  upon  hearing  the  solor  for  the  applicant  and  Samuel 
Wheeler,  the  off  recr  and  liqr  of  the  above-named  L.  Society,  the 
respt  to  the  sd  summons  appearing  in  person,  and  upon  reading  the  sd 
originating  summons,  the  afft  of,  &c.  and  the  exhibit  therein  referred 
to,  being  the  consent  to  the  sd  applicon  of  the  Et.  Hon.  Herbert  Henry 
Asquith,  Q.C.,  M.P.,  one  of  her  Majesty's  principal  Secretaries  of  State, 
and  the  afft  of,  &c..  It  is  ordered  that  all  further  proceedings  in  the 
•u-inding-up  of  the  above-named  L.  Society  be  transferred  from  the  City 
of  London  Ct  to  this  Ct.  Liberator  Permanent  Benefit  Building  Society 
(007  of  1895),  Hood,  Eeg.,  Jan.  11th,  1895. 


See  sect.  8  of  the  Building  Societies  Act,  1894. 
State  must  be  placed  on  the  file. 


The  consent  of  the  Secretary  of 


Form  578b.       Upon  the  applicon  by  summons,  dated,  &c.,  of  C.  J.  S.  the  off  recr  and 
^       7    I        prov  liqr  of  the  above-named  coy,  and  ujDon  hearing  the  solors  for  the 
CountyCourt.  applicant,  and  upon  reading  the  order  to  wind  up,  dated,  &c.,  and  the 
report  of  the  assistant  off  recr  dated,  &c.,  it  is  ordered  that  the  pro- 
ceedings in  this  matter  be  transferred  from  the  High  Ct  of  Justice 

(Cos  Winding-up)  to  the  County  Ct  of  ,  holden  at .     And  it 

is  ordered  that  the  applicant's  costs  of  this  apjjlicon  be  costs  in  the 
winding-up.  East  Boldon  Freehold  Land  Society  (00185  of  1893), 
Vaughan  Williams,  J.,  at  Chambers,  2nd  August,  1893. 

And  see  Company  of  Froprietors  of  Somersetshire  Coal  Canal  Navigation,  00207  of 
1893,  Vaughan  Williams,  J.,  11th  Aug.,  1893  ;  Milford  Eaven  Shipping  Co.,  "W.  N. 
(1895)  16. 


Form  579. 

Notice  of 
transfer  of 
proceedings 
to  the  Board 
of  Trade 
and  official 
receiver. 
Form  4  of 
1890. 

Form  580. 

Order  of 
Board  ui 
Trade  ap- 
pointing 
official 
receiver  of 
County  Court 
deputy  official 
receiver  in 


The  proceedings  in  the  winding-up  of  the  above-named  coy  have 

been,  by  order  dated  the ,  1 8 — ,  transferred  to  this  Ct  from  the 

[High  Ct,  or  the  County  Ct  of ,  holden  at ,  or  as  the  case  may 

be'],  and  have  the  above  letter  and  number  allotted  to  them.  The 
letter  and  number  before  transfer  were . 

Dated  this day  of 189—. 


{Title.) 

Whereas  under  and  by  virtue  of  clauses  2  and  3  of  E.  162  of  the 
General  Eules  made  pursuant  to  sect.  26  of  the  Cos  (Winding-up)  Act, 
1890,  it  is  provided  that  when  the  Board  of  Trade  appoints  an  officer 
to  act  as  deputy  for  or  in  respect  of  an  off  recr,  any  j)erson  so  appointed 
shaU  during  his  tenure  of  office  have  all  the  status,  rights,  and  privi- 
leges, and  bo  subject  to  all  the  liabilities  of  the  off  recr.  And  whereas 
C.  J.  S.,  the  off"  recr  under  the  Cos  (Windiug-up)  Act,  1890,  attached 
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to  tlio  High  Ct  of  Justice,  has  applied  to  the  Board  of  Trade  to  -windin^^-up 
nominate  some  fit  person  to  be  his  deputy  in  the  above-mentd  matter.  j^^Jy^  Court 
Now  it  is  ordered,  and  the  Board  of  Trade  do  by  tliis  order  nominate 
G.  T.  P.,  the  off  recr  for  the  district  of  the  County  Ct  holden  at 
Coventry,  to  be  deputy  for  the  sd  C.  J.  S.,  and  to  act  for  him  from 
20th  July,  1892,  to  31st  Dec.  1892,  both  inclusive,  in  all  matters 
relating  to  the  winding-up.  Power  is  reserved  to  revoke  this  appoint- 
ment at  anytime  before  the  31st  Dec.  1892.     Dated,  &c.     Smith, 

Inspector  General  in  Cos  Liquidation.      W.  Laxon  ^  Co., of  1892. 

Filed  10th  Auff.  1892. 
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CHAPTER  XLII. 


ASSIGNMENT  AND  TRANSFER  OF  ACTIONS  AFTER  WINDING-UP  ORDER, 


"Winding-up 
judge  may 
transfer 
actions. 


Registrar's 

powers. 


Debenture 
actions. 


Retained 
cases. 


Lord  Chan- 
cellor's power 
as  to  deVjen- 
tiire  actions. 


Award. 


Application. 


All  debenture  holders'  actions  commenced  against  companies  against  which  com- 
pulsory winding-up  orders  have  been  made  must  now  be  assigned  to  the  winding- 
nj)  judge.     See  Practice  Master's  Direction,  post,  Appendix  (C). 

The  Winding-up  Department  at  once  gives  notice  to  the  Central  Office  that  a 
compulsory  winding-up  order  has  been  made,  in  order  that  the  above-mentioned 
direction  may  be  obeyed. 

R.  14  of  April,  1892. — (1.)  Where  an  order  has  been  made  in  the  High  Court  for 
the  winding-up  of  a  company  on  a  petition  presented  on  or  after  the  1st  day  of 
January,  1891,  the  judge  of  the  High  Court  shall  have  power,  without  further 
consent,  to  order  the  transfer  to  him  of  any  cause  or  matter  pending  in  any  other 
Court  or  division  brought  or  continued  by  or  against  the  company. 

(2.)  Where  any  action  brought  by  or  against  a  company  against  which  a  winding- up 
order  has  been  made  is  transferred  to  the  judge  of  the  High  Court,  the  registrar 
may,  under  the  general  or  special  directions  of  the  judge,  hear,  determine,  and  deal 
with  any  application,  matter,  or  proceeding  which,  if  the  action  had  not  been 
transferred,  would  have  been  determined  in  Chambers. 

(3.)  Provided  always  that  nothing  in  this  rule,  or  in  Order  XLIX.  r.  5,  of  the 
Rules  of  the  Supreme  Court,  1883,  shall  authorize  the  transfer  of  any  action  by  a 
mortgagee  or  debenture  holder  for  the  purpose  of  realizing  his  security,  nor  the 
transfer  of  any  action  which  is  not  brought  to  enforce  payment  of  a  debt  or  demand 
provable  in  the  winding-up. 

R.  14  (1)  of  April,  1892,  follows,  substantially,  the  wording  of  R.  S.  C, 
Ord.  XLIX.  r.  5,  which  still  applies  to  winding-up  cases  retained  by  Chitty,  North, 
Stirling,  and  Kekewich,  JJ.     See  Rr.  1  and  37  of  Ap.  1892. 

But,  although  R.  14  (3)  prohibits  Vaughan  Williams,  J.,  from  transferring  to 
himself  mortgagees'  and  debenture  holders'  actions,  several  orders  have  since  been 
made  by  the  Lord  Chancellor  transferring  a  great  number  of  such  actions  to 
Vaughan  Williams,  J.  And,  having  regard  to  the  Rules  of  August,  1892,  it 
Kceuis  intended  that  these  actions  shall  be  transferred  by  the  Lord  Chancellor  to  the 
winding-up  judjrc  of  the  High  Court  as  a  matter  of  course. 

Proceedings  to  enforce  an  award  seem  to  be  an  "action  pending."  TJ'cst  v. 
Downman,  W.  N.  (1879)  13.  And  a  petition  in  another  Court  or  division  is 
apparently  a  "cause  or  matter."     See  An.  Pr.  (1897)  902. 

The  application  may  be  made  ex  parte,  as  in  the  order  below,  or  on  summons.  See 
Field  V.  Field,  W.  N.  (1877)  98;  JFhilakerv.  Rohuisou,  W.  N.  (1877)  201;  United 
Kingdom  Electric,  29  W.  R.  332 ;  In  re  Sharpc,  W.  N.  (1884)  28.  As  to  transfer  of 
petitions,  sec  .supra,  Chap.  XLI. 

An  action  is  "pending"  notwithstanding  judgment  has  been  signed. 


TRANSFER  OF  ACTIONS  AFTER  WINDING-UP  ORDER.  -^13 

The  words  "Court  or  "  enable  a  transfer  to  be  made  in  reg-ard  to  an  action  pend- 
ing in  the  same  division.  Re  Sharpc,  uhi  supra.  And  sec  Be  Madras  Co.,  16  Ch.  D. 
702,  as  to  the  old  rule.     (R.  S.  C.  1875,  Ord.  LI.  r.  4.) 

As  to  the  meaning  of  "judge"  and  "registrar"  in  R.  14  of  1892,  see  R.  35  (1) 
of  1892,  siqmi,  p.  8. 

Rr.  1  to  3  of  Aug.  1892,  are  as  follows  :— 

1.  Where  any  action  is  transferred  to  the  judge  who  for  the  time  being  exer-    "Winding-up 
cises  the  jurisdiction  of  the  High  Court  to  wind  up  companies,  the  registrar  under  matter." 

the  Companies  (Winding-up)  Rules  may,  subject  to  the  general  or  special  directions 
of  the  judge,  hear,  determine,  and  deal  with  any  api)lication,  matter  or  pro- 
ceeding which,  if  the  action  had  not  been  transferred,  would  have  been  dctennincd 
in  Chambers. 

2.  In  every  cause  or  matter  within  the  jurisdiction  of  the  judge,  whether  by 
virtue  of  this  Act,  or  by  transfer  or  otherwise,  the  registrar  shall,  in  addition 
to  his  powers  and  duties  under  the  Companies  (Winding-up)  Ru1t?s,  1890  and 
1892,  have  all  the  powers  and  duties  of  a  master,  registrar,  chief  clerk,  or  taxing 
master. 

3.  In  the  Companies  (Winding-up)  Rules,  1890  and  1892,  and  these  Rules,  the 
words  "winding-up  matter"  shall,  in  relation  to  the  High  Court,  where  the  wind- 
ing-up of  a  company  is  proceeding  before  the  judge,  include  anj^  action  brought 
by  or  against  that  company  which  has  been  or  shall  be  transferred  to  the  judge. 

As  to  using  judicature  stamps  in  transferred  actions,  see  Chap.  XXXVIII. 


Upon  motion  this  day  by  counsel  for  liqr,  and  upon  reading  [tvinding-    Form  581. 

lip  order],  Order  tliat  the  action  of  Shears  v.  The  [_C'oy'],  18S2,  S.  4650,    ~ 

now  pending  in  the  Queen's  Bench  Div.  of  the  High  Ct  of  Justice,  he  transferrin^- 


transferred  to  the  Chancery  Div.  of  the  High  Ct  of  Justice,  and  that  Queen's 
the   same   he  assigned   to  the  Ct  of  Vice-Chancellor   Sir  J,   Bacon,  gio^  action. 
Clayton  ^  Co.,  Bacon,  V.-C,  3rd  March,  1883.     A.  401. 

A  supervision  order  had  been  made  in  the  above  case. 


Upon  the  applicon  of  the  coy  and  the  prov  off  liqr,  and  upon  hearing    Form  582. 
the  soh's  for  the  applicant  and  for  T.,  the  pit,  &c..  Order  that  the  sd 


Order 
action  commenced  by  the  sd  T.  against  the  sd  coy  in  this  Div.  of  the  transferring 

High  Ct  of  Justice,  and  attached  to  the  Ct  of  Mr.  Justice  Pearson,  the  gj;'.''?^^^ 

short  title  of  which  is,  &c.,  be  transferred  from  the  Ct  of  the  sd  Mr.  action. 

Justice  Pearson  to  the  Ct  of  Mr.  Justice  Chitty.     And  order  that  the 

costs  of  and  incident  to  this  applicon  be  costs  in  this  matter.      Globe 

Sleamshijj,  Chitty,  J.,  12th  July,  1884.     A.  1090. 

So,  also,  in  iJoyle  v.  Northumberland  Aveinte  Hotel,  Chitty,  J.,  27th  June,  1885,   Supervision 
after  a  supervision  order,  transferred  the  action  from  Bacon,  V.-C,  to  himself,   order. 
And  in  Akerigg  Bros.,  r2th  July,  1886,  A.  1027,  North,  J.,  did  the  like.      But  in 
Shingleton  Ice  Co.,  31  S.  J.  705,  Kekewich,  J.  (the  above  cases  and  the  following 
not  being  cited),  held  that  the  rule  did  not  apply  where  there  was  only  a  super- 
vision order. 

Sect.  151  of  1862  says  that,  save  as  therein  mentioned,  a  supervision  order  is  to 
be  deemed  for  aU  purposes  to  be  an  order  for  the  winding-up  by  the  Court. 
P.  L  L 


514 


WINDING-UP  BY  THE  COURT.       [ClIAP.  XLIT. 


And  there  is  nothing  ia  the  Rules  of  April,  1892,  to  show  that  the  expression 
therein,  "  Where  an  order  has  been  made  in  the  High  Court  for  the  winding-up  of 
a  company,"  means  exclusively  a  compulsory  order.  The  Rules  in  question  are 
made  under  the  Acts  of  1862  to  1890,  and  under  the  Judicature  Act,  1881.  And 
obviously  it  is  convenient  that,  if  a  supervision  order  is  made,  the  Court  should  have 
power  to  order  the  transfer  of  an  action  against  the  company. 


Another. 


Form  583.  Uiwn  the  apiDlicon  of  J.  P.,  the  liqr  and  recr  of  the  above-named 
coy,  and  upon  hearing  the  sobs  for  the  applicant,  and  upon  reading  the 
order  dated  the  13th  Oct.  1886  [^siijiervtsion^,  the  writ  of  summons 
issued  the  28th  Sept.  1886,  in  the  action  \_shoi-i  title  and  refereiice  to 
record'],  and  an  order  in  the  sd  action,  dated,  &c.,  Order  that  the 
above-mentd  action  \_title],  now  pending  in  the  Ct  of  V.-C.  Sir  James 
Bacon,  be  transferred  to  the  Ct  of  Mr.  Justice  Kay.  Re  Cardiff  L-on, 
8fc.  Co.,  Kay,  J.,  10th  Nov.  1886.     B.  1518. 


Form  584. 

Order  setting 
aside  judg- 
ment obtained 
in  action  sub- 
sequently 
transferred  to 
Chancery 
Division. 


Upon  motion,  &c.,  by  counsel  for  the  off  liqr  of  coy,  and  upon  hearing, 
&c.,  Order  that  the  judgment  signed  by  the  sd  AV.,  the  pit  in  the  sd 
action  in  the  Exchequer  Division  of  this  Ct  for  1,526/.  15s.  Ad.  on  the 
23rd  July,  1878,  be  set  aside;  but  this  order  is  to  be  without  pre- 
judice to  the  right  of  the  sd  W.  to  come  in  as  a  creditor  in  the  winding- 
up  of  the  sd  coy.  And  order  that  the  off  liqr's  costs  of  this  applicon 
be  taxed  by  the  taxing  master  and  allowed  out  of  the  assets  of  coy. 
Railway  Steel,  ^c.  Co.,  Williams  v.  Same  Co.,  Hall,  V.-C,  18th  Feb. 
1878.     B.  430;  8  C.  D.  183. 

After  transfer,  the  Court  obtains  control  over  the  action,  and  can  stop  execution, 
or  set  aside  judgment  when  proper. 

And  as  to  the  powers  of  the  registrar,  see  R.  14  (2)  of  1892  ;  and  Rules  of  Aug. 
1892,  supra. 


Form  585. 

Notice  of 
motion  to 
Lord  Cliau- 
cellor  to 
transfer  from 
one  judge  of 
High  Court 
to  another. 


Take  notice  that  the  Lord  High  Chancellor  of  Great  Britain  will  be 

moved  on day,  the day  of at ,  or  so  soon  thereafter 

as  counsel  can  be  hoard,  by  Mr. ,  as  counsel  for  the  petitioners  in 

these  matters  [or  as  the  case  may  he],  that  these  matters  may  be  trans- 
ferred to  his  Lordship,  Mr.  Justice ,  and  when  so  transferred  may 

be  considered  as  matters  originally  marked  for  his  Lordship,  Mr. 
Justice •. 

Dated,  &c. 

Under  r.  14  of  Ap.  1892,  the  judge  cannot  order  a  transfer  of  certain  kinds  of 
actions  (see  supra,  p.  512),  and  accordingly  if  it  is  desired  in  any  such  case  to 
procure  such  transfer,  application  must  be  made  to  the  Lord  Chancellor.  See 
Ord.  XLIX.  r.  1  ;  and  Memorandum  in  1  Ch.  Div.  41,  as  to  the  practice. 

Where  all  parties  cf)nseiit,  the  application  can  bo  made  by  petition,  to  which  all 
parties  must  give  their  written  consent ;  but  if  all  parties  will  not  consent,  the 
applicutif)n  is  usually  iriado  by  motion.     Sec,  further,  Ann.  I'rac.  (1897)  898. 
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Uj)oii  tlio  peton  of  11.  tliis  claj'  preferred  unto  tliis  Ct,  and  tlio  solors    Form  586. 
for  the  above-named  coy,   parties,   having   subscribed  the  sd  poton,  ^~1     Z 
signifying  their  consent  to  the  prayer  thof,    Order  that   tho  above-  transfer  by 
nientd  matters  marked  for  the  Master  of  the  Eolls  be  transferred  to  q^       •,, 
the  Vice-Chancellor  Sir  Charles  Hall ;  and  let  tho  same  when  so  trans- 
ferred be  hereafter  considered  as  matters  originally  marked  for  the 
Vice-Chancellor  Sir  Charles  Hall,  provided  that  no  order  made  by  the 
Master  of  the  Eolls  be  varied  or  reversed,  othervrise  than  by  the  Ct  of 
Ap.     British  Guardian  Life  Assurance  Co.,  Lord  Chancellor,  11th  May, 
1876.     A.  836. 


ll2 
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CHAPTER  XLIII. 

PRIVATE  EXAMINATION  AND  DISCOVERY  UNDER  SECT.  115  OF  1862. 


Power  to  order 
examination. 


How  exami- 
nation con- 
ducted. 


Generally 
before  regis- 
trar. 

When  power 
exercised. 


Eridenco. 


Sect.  115  of  1862, — The  Court  may,  after  it  has  made  an  order  for  winding  up  a 
company,  summon  before  it  any  officer  of  the  company  or  person  known  or  sus- 
pected to  have  in  his  possession  any  of  the  estate  or  effects  of  the  company,  or 
su]3posed  to  be  indebted  to  the  company,  or  any  person  whom  the  Court  may  deem 
capable  of  giving  information  concerning  the  trade  dealings,  estate,  or  effects  of 
the  company ;  and  the  Court  may  requii'e  any  such  officer  or  person  to  produce  any 
books,  papers,  deeds,  writings,  or  other  documents  in  his  custody  or  power,  relating 
to  the  company ;  and  if  any  person  so  smnmoned,  after  being  tendered  a  reasonable 
sum  for  his  expenses,  refuses  to  come  before  the  Court  at  the  time  appointed,  having 
no  lawful  impediment  (made  known  to  the  Court  at  the  time  of  its  sitting,  and 
allowed  by  it),  the  Court  may  cause  such  person  to  be  apprehended,  and  brought 
before  the  Court  for  examination  [Form  598]  ;  nevertheless,  in  cases  where  any 
person  claims  any  lien  on  any  papers,  deeds,  or  writings  or  documents  produced  by 
him,  such  production  shall  be  without  prejudice  to  such  lien,  and  the  Coui-t  shall 
have  jurisdiction  in  the  winding-up,  to  determine  all  questions  relating  to  such 
lien. 

Sect.  117  of  1862. — The  Court  may  examine  upon  oath,  either  by  word  of  mouth 
or  upon  written  interrogatories,  any  person  appearing  or  brought  before  them  in 
manner  aforesaid  concerning  the  affairs,  dealings,  estate  or  effects  of  the  company, 
and  may  reduce  into  writing  the  answers  of  every  such  person,  and  require  him  to 
subscribe  the  same. 

E.  3  (2)  of  Ap.  1892. — Examinations  of  persons  summoned  before  the  High  Court, 
tmder  sect.  115  of  the  Companies  Act,  1862,  shall,  unless  the  judge  of  the  High 
Court  shall  otherwise  direct,  be  heard  before  the  registrar  in  Chambers. 

The  powers  conferred  by  the  above  sections  are  frequently  exercised,  e.g., 
(1)  where  the  liquidator,  from  an  examination  of  the  books  and  papers  of  the 
company,  or  otherwise,  has  reason  to  suspect  that  there  may  be  some  claim  under 
sect.  10  of  1890  (see  Chap.  XLV.) ;  or  (2)  where  he  thinks  there  may  be  ground  for 
taking  proceedings  for  an  action  against  promoters  or  others  ;  or  (3)  where  proceed- 
ings are  pending  against  the  company,  and  he  desires  to  ascertain  whether  he  can 
prudently  proceed  with  or  defend  an  action  {Masscy  v.  Allen,  9  Ch.  D.  165  ;  Bate- 
man's  case,  15  W.  R.  245  ;  Metropolitan  Brush  Co.,  51  L.  T.  817) ;  (4)  where  the 
circumstances  in  which  a  person  became  a  member,  or  ceased  to  be  a  member,  are 
material ;  (5)  where  a  contributory  cannot  be  found  or  is  in  defaiilt. 

The  object  of  the  sections  is  to  enable  the  liquidator  to  obtain  discovery,  and  there 
need  not  be  any  specific  issue  or  dispute  pending.  Clcmcnt''s  case,  13  Eq.  178  ;  Gold 
Co.,  12  Ch.  Div.  77. 

A. primA  facie  case  against  any  person  need  not  be  made  out  in  order  to  justify  an 
examination ;  it  is  sufficient  if  the  judge  is  satisfied  that  there  is  a  fair  suspicion. 
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Gold  Co.,  12  C.  Div.  77.     Nor  is  it  necessary  to  show  that  the  person  proposed  to 

be  examined  can  give  any  information  ;  it  is  sufficient  if  the  jtidge  deems  that  he  is 

capable  of  giving  information.     Clcmenfs  ease,  13  Eq.  179  ;  FricJcer's  case,  ibid.  178. 

And  a  person  summoned  has  no  locus  standi  to  appeal,  except  in  a  case  of  oppression  Appeal. 

{Seiron^s  case,   15  Ch.  Div.   140)  ;    or  where  there  is  no  jurisdiction  to  examine 

{SiU-slone  and  Dodsworth  Co.,  19  Ch.  Div.  118  ;  and  see  Gold  Co.,  supra).     But  see  the 

observations  of  Bowen,  L.  J.,  in  North  Australian  Territory  Co.,  45  Ch.  Div.  87,  93. 

As  regards  the  contributories,   the   following  have  been   examined :— Sister  and  Contribu- 

nephew  of  defaulting  contributory  :  Swan's  case,  IQ'E.q^.Qlb  ;  mother-in-law  of  con-  ^°^'^^^- 

tributoiy:  Fricker's  case,   13  Eq.   178;  brother  through  whom  contributory  took 

share  :   Clement's  case,  13  Eq.  179  ;  person  alleged  to  have  taken  shares  in  a  fictitious 

name,  or  without  consent  of  nominee  :  Pugh  and  Sharman's  case,   13   Eq.    566  ; 

manager  of  bank  where  contributory  had  account:  JBloxhani' s  ease,  36  L.  J.  Ch. 

687  ;  Brewitfs  case,   14  Eq.  6 ;   a  debtor  to  a  contributory :  Troiver  and  Laivson's 

case,  14  Eq.  8.    But  a  mere  creditor  of  the  company,  who  is  not  shown  to  be  capable  of  Creditors. 

giving  any  information,  is  not  to  be   examined.      Accidental,   S;c.  Insurance  Co., 

5  Eq.  22. 

It  is  submitted  that  a  private  examination  may  be  ordered  so  as  to  obtain  informa- 
tion with  a  view  to  having  a  public  examination  of  any  of  the  persons  mentioned  in 
sect.  8  (2)  of  1890.     See  Ee  Eendrey,  1  Ch.  D.  533.     And  the  Court  may  of  its  own 
motion  order  a  private  examination:  Land  Securities  Co.,  W.  N.  (1894)  91,  and  may  Adjournment 
adjourn  such  examination  into  Court.     This  was  done  in  the  case  of  George  Neivman  "^^^  Coui-t. 
%  Co.  (not  reported). 

As  to  attachment  for  disobeying  an  order  for  examination,  see  Me  Evans,  (1893)  Disobedience. 
1  Ch.  252. 

As  to  filing  and  inspecting  depositions,  see  supra,  p.  22. 


Let  all  parties  concerned,  &c.,  on  the  hearing  of  an  applicon  of  the  Form  686a. 

[off  recr  and]  liqr  of  the  above-named  coy  for  an  order  that  he  may  Summons  for 

be  at  liberty  to  examine  A.,  B.,  and  C.  under  sect.  115  of  the  Cos  Act,  le.ave  to 

1862,  respecting  the  affairs  of  the  sd  coy,  and  for  the  production  of  all  examine 

books,  papers,  deeds,  writings,  and  other  documents  in  his  custody  or  (sect.  115  of 

power  in  anywise  relating  to  the  sd  coy,  [and  that ;  of ,  be  ^^^  appoint- 

appointed  examiner  for  the  purpose  of  conducting  the  sd  examination],  ment  of 

examiner. 

Dated  9th  day  of  July,  1892. 

Stamp,  3s. 

See  R.  3  (2)  of  April,  1892,  supra. 

The  liquidator  first  applies  by  ex  parte  summons  (as  in  Form  587)  for  liberty  to  Procedure, 
examine  under  sect.  115  the  persons  specified ;  the  summons  need  not  be  served  on 
the  witnesses.  Fricker's  case,  13  Eq.  178.  Upon  the  hearing  of  the  summons  the 
liquidator's  written  statement  of  the  facts  must  be  produced,  but  no  affidavit  is 
necessary  {Gold  Co.,  12  Ch.  Div.  77  ;  Carter's  case,  19  W.  R.  55) ;  and  if  the  circum- 
stances justify,  the  registrar  issues  the  summonses  against  the  witnesses. 

It  was  not  usual  to  draw  up  an  order  on  such  an  application,  but  a  summons  to 
attend,  signed  by  the  registrar,  was  issued  in  accordance  with  Fonn  42  of  1890,  but 
Vaughan  "Williams,  J.,  now  makes  an  order  almost  identical  with  the  prescribed 
form  of  summons.     See  Form  588. 
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Form  687. 

Order  on 
application  of 
creditor  for 
private 

examination. 


Upon  tlie  applicon  of  the  B.  Coy,  creditors  of  the  above-named  coy, 
and  hearing  the  solors  for  the  applicants  and  for  M.,  the  off  liqr  of  the 
above-named  coy,  and  uj)on  reading  the  orders  dated,  &c.,  and  the 
afft  of  Michael  Abrahams,  filed,  &c.,  It  is  ordered  that  the  sd  B.  Coy 
be  at  liberty  to  summon  before  the  Court  the  following  persons  for  the 
purpose  of  their  being  examined  respecting  the  affairs  of  the  sd  coy, 
that  is  to  say,  John  T.,  of  &c. ;  And  it  is  ordered  that  the  sd  B.  Coy 
do  have  the  conduct  of  the  examination  of  such  witnesses ;  and  the 
question  as  to  how  the  costs  of  this  order  and  consequent  thereon  are 
ultimately  to  be  borne  and  pd  is  reserved.  Mendip  Paper  Mills  Co., 
Bacon,  V.-C,  25th  March,  1886. 


Form  588. 

Order  for 
persons  to 
attend  at 
chambers  to 
be  examined. 
Form  42  of 
1890, 


Order  to 
attend. 


To  -whom 

examination 

entrusted. 


Persons 
entitled  to 
attend. 


Counsel. 


{Title.) 

A.  B.,  of  &c.,  are  hereby  severally  summoned  to  attend  at  \_state  place 

of  examination],  in  the  county  of ,  on  the day  of ,  189 — , 

at of  the  clock  in  the noon,  to  be  examined  on  the  part  of  the 

off  recr  [or  the  liqr],  for  the  purpose  of  proceedings  directed  by  the 
Court  to  be  taken  in  the  above  matter.  [And  the  sd  A.  B.  is  hereby 
required  to  bring  with  him  and  produce,  at  the  time  and  place  afsd,  a 
certain  indre  [describe  documents],  and  all  other  books,  papers,  deeds, 
writings,  and  other  documents  in  his  custody  or  power  in  anywise 
relating  to  the  above-named  coy.] 

Dated  this day  of ,  189 — . 

This  order  was  taken  out  by  Messrs.  C.  and  D.,  of  ,  in  the 

county  of ,  solors  for  . 

Tbis  foim  follows  Form  54  of  1862,  with  a  variation.     See  note  to  Form  586a. 

For   summons  directing  person  to  attend  ' '  before  Mr.  Registrar  ,    at  the 

office  of  tbe  registrar,  &c.,  to  be  examined  on  the  part  of  liquidator  under  sect.  115 
of  the  Companies  Act,  1862,"  see  Taunton,  Delmard,  Lane  %  Co.,  00156  of  1892. 
IstDec.  1892. 

The  attendance  of  a  witness  for  examination  under  sect.  115  of  1862  should  be 
secured  by  order  as  above,  and  not  by  subpoena.  English  Joint  Stock  Co.,  3  Eq.  203  ; 
Credit  Co.  v.  Webster,  53  L.  T.  420  ;  Westmoreland  Green,  ^r.  Co.,  W.  N.  (1892)  2  ; 
40  W.  R.  171.     And  see  note  to  Form  586a. 

Frimd  facie,  the  examination  is  entrusted  to  the  liquidator,  but  the  Coui't  has 
jurisdiction  to  entrust  it  to  a  creditor  or  contributory  [Gold  Co.,  ubi  supra;  Sil/c- 
stone  and  Bodworth  Co.,  19  Ch.  Div.  118)  ;  or  to  give  such  persons  liberty  to  attend 
and  take  part  in  the  examination.     Form  587. 

Except  by  special  leave,  persons  attending  the  proceedings  in  the  winding-up  are 
not  entitled  to  be  present  at  an  examination  imder  sect.  115.  Norwich  Equitable,  32 
W.  R.  965  ;  Grci/s  Brewery  Co.,  25  Ch.  D.  400. 

In  Ec  London  and  Lancashire  Co.,  69  L.  T.  362,  leave  was  given  to  a  contributory 
to  attend  and  cross-examine  a  director,  but  on  appeal  by  such  director  to  the 
judge  this  order  was  discharged. 

The  witness  is  entitled  to  counsel  and  to  re-oxamination.  Cambrian  Co.,  20  Ch. 
D.  370.  And  his  counsel  or  solicitor  may  make  notes  for  the  pui-pose  of  re-examina- 
tion. 
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It   must  be  borne  in  mind  that   the  witness's   deposition   is   c%'idence   against  Deposition 
him  in  subsequent  proceedings,  civil  or  criminal.     Soe  Fut/h  and  Sharman's  case,  13   evidence 
Eq.  566  ;  Ex  parte  nail,  19  Ch.  Div.  580  ;  9  Moore,  P.  C.  C.  (N.  S.)  463 ;  Beg.  v.   'i?'""«t 
Coote,  L.  R.  4  P.  C.  599.  witness. 

In  the  case  last  mentioned,  Sir  R.  ColHcr  laid  down  that  "the  depositions  on  oath 
of  a  witness  legally  taken  are  evidence  against  him,  except  so  much  as  consists  of 
answers  to  questions  to  which  he  has  objected,  as  tending  to  criminate  him,  but 
which  he  has  been  properly  compelled  to  answer."  It  is  said  that  "the  only 
matters  (upon  an  examination  under  sect.  115)  as  to  which  the  witness  can  refuse 
to  answer  are  matters  in  which  he  may  incriminate  himself  and  matters  involving 
professional  confidence."  SUlsione  ami  Dodstvorth  Co.,  19  Ch.  Div.  121.  But  if  the 
rule  laid  down  by  Sir  R.  CoUier  be  good  law,  it  seems  difficult  to  see  why  the  witness 
should  not  be  compelled  to  answer  even  as  regards  self -incriminating  matters.  Even 
where  a  witness  objects  to  answer,  on  the  groimd  that  his  answer  may  criminate 
him,  the  judge  is  bound  to  insist  on  an  answer,  unless  he  is  satisfied  that  the  answer 
will  place  him  in  peril.  Ex  parte  Reynolds,  20  Ch.  Div.  294  ;  Taylor  on  Evidence, 
s.  1457. 

But  notice  of  intention  to  read  the  depositions  oiight  to  be  given  :  Fugh  and  Notice  to 
Sharman^s  case,  13  Eq.  566  ;  Ex  parte  Hall,  19  C.  D.  580.     As  to  cross-examination  read, 
of  deponent  on  his  own  and  other  people's  depositions,  see  North  Australian  Co.  v. 
Goldsborough  S;  Co.,  (1893)  2  Ch.  381. 

Where  a  person  summoned  to  attend  under  sect.  115  makes  default,  the  Court  Default  in 
can  order  his  apprehension  (see  Form  598)  ;  or  may  order  him  to  attend  and  pay  appearance, 
the  costs.  Troiver  and  Lawsoti's  case,  14  Eq.  8  ;  Lisbon  Steam  Traniivay,  2  C.  Div. 
575;  Silkstone  and  Bodsworth  Co.  {Whitwortli's' case),  50  L.  J.  Ch.  752;  affirmed  in 
30  W.  R.  33.  See  those  cases  for  form  of  notice  of  motion  ;  and  R.  17  of  1890  (set 
out  in  Chap.  XLIV.),  as  to  committal  of  a  contumacious  witness,  seems  to  apply 
to  a  pi-ivate  examination. 

R.  16  of  1890,  as  to  employing  a  shorthand  writer  to  take  notes,  applies  to  a  private   Shorthand 
examination.     See  Chap.  XLIV.     And  before  the  registrar  such  examinations  are  notes, 
usually  taken  by  a  shorthand  writer. 


Where  the  matter  is  to  go  before  an  examiner,  it  is  usual  to  make  a  note  in  the     Form  589. 

margin  of  the  summons  thus  :  .      ; 

Notice  to 

Take  notice  that  on  the  return  of  this  summons  it  will  be  forthwith  examiner  of 
T              T    .  -n  ii  •  i         1  •      i-         adjournment. 

adjourned  to  ,  -bsq.,  the  examiner  to  whom  your  examination      •■ 

stands  referred,  before  whom  you  wiU  be  immediately  required  to 

attend,  in  order  that  your  examination  may  be  proceeded  with. 

And  on  the  retiu-n  of  the  summons  the  junior  clerk  indorses  it,  "  [Date.]     [ 

&  Co.]    Adjourned  to ,  Esq.,"  and  seals  the  indorsement  with  the  seal  of  the 

Chambers. 


Upon  the  applicon  of  the  off  liqr  by  summons,  dated  16th  June,  1884,    Form  590. 
and  upon  reading  the  statement  of  the  off  liqr,  dated  10th  June,  1884,  jjeference  to 
and  upon  hearing  the  solors  for  the  applicant.  Order  that  it  be  referred  examiner 
to  the  examiner  of  this  Ct  in  rotation  to  take  the  examination  of  W.  ^^^.^^is 

and  N.,  of ,  and  S.,  of ,  under  sect.  115  of  the  Cos  Act,  1862. 

General  Horticultural  Co.,  Chitty,  J.,  24th  June,  1884.     A.  929.     [And 
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it  is  ordered  tliat  the  applicant's  costs  of  and  incident  to  tHs  applicon 
and  such  examination  be  costs  in  the  winding-up.  Civil  Service  and 
General  Store,  Limtd,  Chitty,  J.,  30th  March,  1886.] 


Form  591. 

Another . 


Upon  motion  hy  counsel  for  the  liqrs,  &c.,  Order  that  the  sd  liqrs 
he  at  hberty  to  issue  a  summons  under  sect.  115  of  the  Cos  Act,  1862, 
for  the  purpose  of  examining  the  following  persons  concerning  the 
trade  dealings,  estate  and  effects  of  the  coy;  that  is  to  say.  A.,  B.  and 
C,  &c.     Re  Explosives  Co.,  Kay,  J.,  13th  May,  1886.     A.  722. 


Form  592. 

Eeference  of 
all  witnesses 
to  same 
examiner. 


Upon  the  applicon  of  P.  and  others,  the  liqrs  of  the  above  coy,  by 
summons  dated  22nd  March,  1884,  and  upon  hearing  the  solors  for  the 
applicants,  and  upon  reading  the  afit  of  the  sd  P.  and  E.,  two  of  the 
liqrs,  filed,  &c.,  Order  that  it  be  referred  to  the  proper  examiner  of 
the  Ct  in  rotation  to  take  the  examination  of  all  witnesses  summoned 
at  the  instance  of  the  aj^plicants  in  this  matter,  either  under  the  15th 
section  of  the  Cos  Act,  1862,  or  otherwise,  and  that  the  examination  of 
all  such  witnesses  be  taken  before  the  same  examiner.  Metropolitan 
Brush  Electric,  Kay,  J.,  13th  May,  1884.     B.  476. 


Appointment 
of  special 
examiner. 


Form  593.        Upon  the  applicon  of  the  off  liqr,  and  upon  hearing  the  solors  for 

the  applicants,  upon  reading  the  afft  of  "W.,  Order  that  W.,  of , 

be  appointed  special  examiner  for  the  purpose  of  taking  the  examina- 
tion of  the  following  persons ;  namely.  A.,  B.,  C.  and  D.,  under  the 
provisions  of  the  115th  section  of  the  Cos  Act,  1862,  being  resply  persons 
cax^able  of  giving  information  concerning  the  trade  dealings,  estate 
and  effects  of  the  sd  coy.  And  order  that  the  sd  depositions,  authen- 
ticated by  the  signature  of  the  sd  examiner  when  taken,  be  transmitted 
by  him  to  the  Central  Office  of  the  Supreme  Ct,  there  to  be  filed. 
Grey's  Brewery  Co.,  Chitty,  J.,  25th  July,  1883.     A.  1236. 


The  examinations  are  generally  taken  before  the  registrar. 
A  special  examiner  under  sect.  115  is  now  rarely  appointed. 
See  also  order  inTrivate  Investors'  Association,  P.  036  of  1892. 
1892. 
As  to  filing  the  deposition,  see  supra,  p.  22. 


Reg.  2nd  Dec. 


Form  594.  Upon  tho  applicon  of  P.  and  W.,  the  [off]  liqrs  of  the  coy,  &c., 
Order  that  J.  bo  appointed  special  examiner  to  tako  the  examination, 
cross-examination  and  re-examination  of  the  sd  B.  and  others,  in  refer- 
ence to  tho  affairs,  property  and  effects  of  tho  above-named  coy,  and 
tho  otlicr  cos  amalgamated  therewith.  And  order,  by  consent,  such 
examination,  cross-examination  and  re -examination  be  taken  down  by 


AiiothfT  form 
providing  for 
Bhorthand 
notes. 


PRIVATE  EXAMINATION  AND  DISCOVERY.  521 

a  sliorthand  writer,  and  when  taken,  Order  tliat  the  depositions,  au- 
thenticated by  the  signature  of  the  sd  examiner,  be  transmitted  by  him 
to  the  [Eecord  and  Writ  Clerks'  Office  of  the  Chancery  Division  of 
this  Ct],  there  to  bo  filed.  And  order  that  such  depositions  may  be 
read  in  evidence  in  the  course  of  any  proceedings  taken  in  the  above 
matters  with  the  authority  of  the  judge  to  whose  Ct  the  same  may  for 
the  time  being  be  attached.  Cape  Breton  Co.^  Malins,  V.-C,  11th  May, 
1878.     A.  849. 

Occasionally  a  shorthand  ■writer  was  employed  in  such  cases  even  under  the  old 
practice.  Under  the  present  practice,  the  appointment  of  a  shorthand  wi'itcr  in  a 
private  examination  seems  clearly  authorized  by  R.  16  of  1890,  set  out  in  Chap.  XLV. 
For  form  of  appointment  of  shorthand  writer  to  take  private  examination,  see 
Tatmton,  Delmard,  Lane  ^-  Co.,  00156  of  1892.  When  the  shorthand  notes  have  been 
transcribed,  they  must  be  read  over  to  the  witness,  and  he  must  be  called  on  to  sign 
the  dej^osition.  Sir  John  Moore  Mining  Co.,  W.  N.  (1878)  87.  If  he  refuses,  an 
order  to  file  without  his  signature  can  be  obtained.     Barker  v.  Chapman,  30  S.  J.  05G. 

{^Full  Title  and  reference  to  record.)  Form  594a. 

At  the  examination  (under  sect.  115  of  the  Cos  Act,  1862)  of  A.  B.,  Registrar's 
held  before  me  this  1st  day  of  March,  1897,  a  formal  question  was  cTurt  of 
allowed  by  me  to  be  put  to  each  of  them  the  sd  A.  B.,  &c.  The  sd  wit-  witnesses' 
nesses,  by  the  advice  of  their  respective  counsel,  refused  to  answer  the 
sd  question.  I  explained  to  each  of  the  sd  witnesses  that  his  refusal 
was  in  disobedience  to  my  directions.  The  ground  for  such  refusals 
was  stated  to  be  the  fact  that  the  coy  proposed  to  appeal  to  the  House 
of  Lords  against  the  order  to  wind  up  the  coy,  and  that  the  sd  witnesses 
desired  that  the  examination  should  be  postponed  pending  such  appeal. 
Applicon  was  made  to  me  to  permit  such  postponement,  but  I  refused 

to  do  so.     I  named day  the  \_date'],  at  10.30  a.m.  as  the  time,  and 

the  Royal  Courts  of  Justice  as  the  place,  for  such  refusals  to  answer  to 
be  reported  to  the  Hon.  Mr.  Justice  Vaughan  Williams.  Dated  this 
1st  day  of  March,  1897,  H.  J.  Hood,  Eegr.  Thomas  Edward  Brinsmead 
and  Sons  (00200  of  1896). 

This  report  is  made  under  Rule  17  of  1890  (set  out  in  Chap.  XLIV.),  the  registrar 
evidently  taking  the  view  stated  in  former  editions  of  this  work,  that  the  rule 
applies  to  private  as  well  as  to  public  examinations. 

Upon  the  applicon  of  the  off  liqr,  and  upon  hearing  the  solors  for    Form  595. 
the  applicant  and  M.,  C.  and  W.,  and  upon  reading,  &c..  Order  that  ^      ~,     ~ 
the  said  M.,  C.  and  W.,  witnesses  on  behalf  of  the  sd  off  liqr,  do  attend  to  attend. 
to  be  examined  viva  voce  on  oath  or  affirmation  before  the  j^roper 
examiner  as  to  the  custody  of  the  books  and  papers  of  the  above-named 
coy,  and  generally  as  to  the  affairs  thereof,  the  solor  for  the  sd  off  liqr 

giving  to  the  sd and and three  days'  notice  in  writing 

of  the  time  and  place  when  such  examination  is  to  take  place.     And 


refusal  to 
answer. 
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order  that  the  examination  so  taken  be  filed  in  the  Central  Office  of  tlio 
Supreme  Ct  of  Judicature,  and  that  an  office  copy  or  office  copies  thof 
may  be  read  and  given  in  evidence  on  the  hearing  of  any  applicon 
in  the  above  matter,  saving  all  just  exceptions.  Meat  Storage  Co., 
Pearson,  J.,  22nd  April,  1884.     B.  528. 


Form  596. 

Order  on 
examinee  to 
attend  at  his 
own  expense. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  C, 
the  liqr  of  the  C.  Coy,  Limtd,  and  upon  hearing  X.  in.  person, 
and    upon    reading,    &c.,    this    Ct   doth    order   that    the    sd    X.    do 

attend  before  ,   esquire,   of,   &c.,   the   examiner  duly  appointed 

by  the  sd  order  dated  the  23rd  Jan.  1885,  for  the  jourpose  of  being 
examined  as  a  witness  in  this  matter  at  such  time  and  place  as  the 
sd  examiner  shall  appoint,  notice  being  duly  given  to  him  of  the 
day  fixed  for  such  examination ;  And  it  is  ordered  that  the  costs  of 
such  examination  for  one  day  only  be  borne  by  the  sd  X. ;  And  it  is 
ordered  that  the  sd  X.  do  pay  to  the  sd  Gr.,  the  liqr  of  the  sd  coy,  the 
costs  of  this  applicon  (such  costs  to  be  taxed  by  the  taxing-master,  but 
the  payment  of  such  costs  is  not  to  be  enforced  against  the  sd  X. 
personally).      Chile  Gold  Mining  Co.,  Kay,  J.,  21st  May,  1885. 

The  order  sometimes  goes  on  to  order  the  witness  to  answer  a  particular  question, 
•which  he  has  refused  to  answer.  But  in  such  a  case,  the  witness  has  a  right  of 
appeal.     Korth  Australian  Territory  Co.,  45  Ch.  Div.  87. 

R.  17  of  1890,  set  out  in  Chap.  XLIV.,  applies  to  a  private  examination.  On  a 
refusal  to  answer,  it  requires  a  report  to  be  made  to  the  judge,  for  form  of  which 
see  Form  594a. 


take  part  in 
examination 


Form  597.         Upon  the  applicon  of  H.  and  others,  contributories  of  the  above 
TT;    ";    \  cov,  for  leave  to  issue  a  summons  or  summonses  under  sect.  115  of  the 

Liberty  to  *"  .        .  „  ,        . 

contributories  Cos  Act,  1862,  for  the  examination  of  such  witnesses  or  persons  as  the 
to  attend  and  applicants  may  be  advised,  for  the  purpose  of  giving  information  as 
to  the  trade  dealings,  estate,  and  effects  of  the  sd  coy,  and  that  such 
witnesses  or  persons  might  be  required  to  produce  any  books, 
documents,  writings,  or  other  documents  in  their  custody  or  power 
relating  to  the  sd  coy,  upon  hearing  solor,  &c.  ;  and  the  sd  M.,  as 
such  off  liqr,  electing  to  take  proceedings  for  such  examination, 
Order  that  the  applicants  be  at  liberty  to  attend,  at  their  own  expense, 
upon  the  examination  of  any  person  or  persons  examined  by  or  on 
behalf  of  the  sd  M.,  as  such  off  liqr,  before  the  special  examiner,  and 
to  examine  and  cross-examine  such  witnesses  or  persons  as  they  may 
bo  advised.  And  order  that  the  sd  M.  do  give  notice  to  the  applicants, 
or  their  solors,  of  all  such  examinations.  Silks  tone  and  Dodsworth  Co., 
Fry,  J.,  3rd  Juue,  1881.     B.  974.     19  Ch.  Div.  118. 


Form  598. 

Order  to 


Upon  tho  applicon  of  K.,  tho  off  liqr  of  coy,   and  upon  hearing 
couubol  for  tho  sd  applicant,  and  upon  reading  tho  afft,  &c.,  and  it 
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thby  having  been  made  to  ajix^ear  to  the  satisfaction  of  the  Ct  tliat  apprehend 

H.,  now  or  late  of ,  did  without  good  cause  fail,  having  no  lawful  examination. 

impediment  made  known  to  the  Ct  at  the  time  of  its  sitting,  and 
allowed  by  it,  to  attend  in  pursuance  of  a  summons,  dated  17th  Jan, 
1884,  and  duly  served  upon  him  for  that  purpose,  It  is  ordered  that 
the  tipstaff  attending  this  Ct,  or  other  officer  appointed  for  that 
purpose,  do  apprehend  and  bring  to  the  bar  of  this  Ct  the  sd  H. 
for  the  purpose  of  being  examined,  according  to  the  requirements 
thof.     Haven  Gold  Co.,  Bacon,  V.-C,  30th  May,  1884.     A.  848. 

Filing  Depositions  and  Inspection. 

As  to  this,  see  supra,  p.  22.  If  the  depositions  are  required  to  be  used  at  a 
criminal  trial,  the  proper  course  is  to  subpoena  the  registrar  to  produce  them,  and 
no  order  under  R.  1  of  Nov.  1895,  seems  necessary. 

Report. 

As  soon  as  possible  after  an  examination  has  been  held  a  report  thereon  is  made 
by  the  Official  Receiver  to  the  Inspector- General  in  Companies  Liquidation. 

Examination  of  Persons  in  Scotland. 

Sect.  127  of  1862  empowers  the  Court  to  dii-cct  the  examination  in  Scotland  of 
any  person  for  the  time  being  in  Scotland,  whether  a  contributory  of  the  company 
or  not,  in  regard  to  the  estate,  dealings,  or  affairs  of  any  company  in  the  course  of 
being  wound  up,  or  in  regard  to  the  estate,  dealings,  or  affairs  of  any  person  being 
a  contributory  of  the  company,  so  far  as  the  company  may  be  interested  therein  by 
reason  of  his  being  such  contributory,  and  contains  provisions  as  to  the  mode  in 
which  the  examination  is  to  be  effected. 

For  order,  see  Contract  Corporation,  M.  R.,  20th  Nov.  1877.  A.  1131.  Supra, 
Form  129. 
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CHAPTER  XLIY. 


PUBLIC    EXAMINATION. 


ProTisions  of 
Act  of  1890. 


Preliminary 
report  of  offi- 
cial receiver. 


Further 
report. 


Order  for 
examination. 


Status  of  offi- 
cial receiver, 
liquidator,  &c. 


Court  may  put 
questioDH. 

Procedure  at 
examination. 


Costs. 
Depositions. 


Sect.  8  of  1890. — (1)  "Where  the  Court  has  made  an  order  for  ^vinding-up  a 
company,  the  official  receiver  shall,  as  soon  as  practicable  after  receipt  of  the  state- 
ment of  the  company's  affairs,  submit  a  preliminary  report  to  the  Court — 

(a)  as   to   the    amotmt    of    capital   issued,    subscribed,    and  paid  up,  and  the 

estimated  amount  of  assets  and  liabilities  ;  and 

(b)  if  the  company  has  failed,  as  to  the  causes  of  the  failure  ;  and 

(c)  whether  in  his  opinion  further  inquiry  is  desii'able  as  to  any  matter  relating 

to  the  promotion,  formation,  or  failure  of  the  company,  or  the  conduct  of 
the  business  thereof. 

(2)  The  official  receiver  may  also,  if  he  thinks  fit,  make  a  further  report,  or 
further  reports,  stating  the  manner  in  which  the  company  was  formed,  and  whether 
in  his  opinion  any  fraud  has  been  committed  by  any  person  in  the  promotion  or 
formation  of  the  company,  or  by  any  director  or  other  officer  of  the  company  in 
relation  to  the  company  since  the  formation  thereof,  and  any  other  matters  which 
in  his  opinion  it  is  desirable  to  bring  to  the  notice  of  the  Court. 

(3.)  The  Court  may,  after  consideration  of  any  such  report,  direct  that  any  person 
who  has  taken  any  part  in  the  promotion  or  formation  of  the  company,  or  has  been 
a  director  or  officer  of  the  company,  shall  attend  before  the  Court  on  a  day  appointed 
by  the  Court  for  that  purpose,  and  be  publicly  examined  as  to  the  promotion  or 
formation  of  the  company,  or  as  to  the  conduct  of  the  busiuess  of  the  company,  or 
as  to  his  conduct  and  dealings  as  director  or  officer  of  the  company. 

(4.)  The  official  receiver  shall  take  part  in  the  examination,  and  for  that  purposo 
may,  if  s^Dccially  authorized  by  the  Board  of  Trade  in  that  behalf,  employ  a  solicitor 
with  or  without  counsel. 

(5.)  The  liquidator  where  the  official  receiver  is  not  the  liquidator,  and  any 
creditor  or  contributory  of  the  company,  may  also  take  part  in  the  examination 
either  personally  or  by  solicitor  or  counsel. 

(6.)  The  Court  may  put  such  questions  to  the  person  examined  as  to  the  Court 
may  seem  expedient. 

(7.)  The  person  examined  shall  be  examined  on  oath,  and  it  shall  be  his  duty  to 
answer  all  such  questions  as  the  Court  may  put  or  allow  to  be  put  to  him.  The 
person  examined  shall  at  his  own  cost,  prior  to  such  examination,  be  fiimished  with 
a  copy  of  the  official  receiver's  report,  and  shall  also  at  his  own  cost  bo  entitled  to 
employ  at  such  examination  a  solicitor  with  or  without  counsel,  who  shall  be  at 
liberty  to  put  such  questions  to  the  person  examined  as  the  Court  may  deem  just 
for  the  pui-posc  of  enabling  that  person  to  explain  or  qualify  any  answers  given  by 
him.  Provided  always,  that  if  such  person  is,  in  the  opinion  of  the  Court,  excul- 
pated from  any  charges  made  or  suggested  against  him,  the  Court  may  allow  him 
such  costs  as  the  C<mrt  in  its  discretion  may  thinlc  fit.  Notes  of  the  examination 
shall  bo  taken  down  in  writing,  and  shall  bo  read  over  to  or  by,  and  signed  by,  the 
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person  examined,  and  may  thereafter  bo  used  in  evidence  against  him.  They  shall 
also  be  open  to  the  inspection  of  any  creditor  or  conti-ibutory  of  the  company  at  all 
reasonable  times. 

(<S.)  The  Court  may,  if  it   thinks  fit,   adjourn  the  examination  from  time  to  Adjournment, 
time. 

(9.)  A  public  examination  under  this  section  may,  if  the  Court  so  directs,  and  Before  whom 
subject  to  general  rules,  be  held  before  any  judge  of  County  Coui'ts,  or  before  any  examination 
officer  of  the  Supreme  Court,  being  an  official  referee,  master,  registrar  in  bank-     "^ 
ruptcy,  or  chief  clerk,  or  before  any  district  registrar  of  the  High  Court  named  for 
the  purpose  by  the  Lord  Chancellor,  or  in  the  case  of  companies  being  wound  up 
by  a  Palatine  Court,  before  a  registrar  of  that  Court,  and  the  j)owers  of  the  Court 
under  sub-sects.  (C),  (7),  and  (8)  of  this  section  may  (except  as  to  costs)  be  exer- 
cised by  the  person  before  whom  the  examination  is  held. 

The  section  only  applies  where  the  company  is  being  "  wound  up  by  order  of  the 
Court,"  as  to  which  see  sect.  31  (2)  of  1890.  But  when  the  winding-up  is  volun- 
tary or  under  supervision,  a  private  examination  may  be  ordered  and  adjourned 
into  Court.     See  Chap.  XLIII. 

The  preliminary  report  (see  Form  152)  is  required  whether  a  public  examination  Cases. 

is  or  is  not  contemplated.  See  Chap.  XVI.  But  such  preliminary  report  is  not  Contents  of 
sufficient  to  support  an  application  for  public  examination.  Ex  parte  Barnes,  (1896)  ^  ^  ™  ^T 
A.  C.  Ue  ;  Great  Kruger  Co.,  (1892)  3  Ch.  307.  ^^^°^  ' 

"An  object,  if  not  the  only  object,  of  the  first  sub-section  of  sect.  8  was  to  impose 
on  the  official  receiver  at  an  early  period  the  duty  of  bringing  before  the  Court 
information  upon  certain  matters  connected  with  the  company  which  would  be  very 
important  in  guiding  the  judgment  of  the  Court  as  to  the  persons  who  ought  to  be 
summoned  under  sect.  115"  of  1862.  Per  Lord  Herschell  hi  Ex  2)arte  Barms,  at 
p.  154. 

As  to  what  persons  are  "officers  of  the  company,"  see  Chap.  XLV.  Officers. 

The  section  was  not  ' '  intended  to  apply  to  a  case  where  the  charges  [are]  broiight  Frauds  on 
against  the  company  of  having  committed  frauds  in  the  course  of  its  business  with  outsiders, 
the  outside  world,  and  not  connected  in  any  way  with  the  promotion  or  formation 
of  the  company — that  is  to  say,  of  its  conduct  towards  j)ersons  dealing  with  it  other 
than  shareholders  as  regards  their  memberslup  in  the  comj)any."  Per  Vaughan 
Williams,  J.,  Medical  Battery  Co.,  (1894)  1  Ch.  444,  447.  But  query  whether  this 
view  is  quite  correct,  for  the  section  contemplates  two  cases — (a)  fraud  in  the  pro- 
motion or  formation  of  the  company;  (b)  fraiid  committed  "by  any  director  or 
other  officer  of  the  company  in  relation  to  the  company  since  the  formation  thereof." 
The  latter  is  not  confined  to  fraud  in  the  promotion  or  formation. 

With  reference  to  the  words  in  sub-sect.  2,  "if  he  thinks  fit,  make  a  fui'ther  report,"   Fm'ther 
they  mean  that  such  report  is  only  to  be  made  if  the  official  receiver  "  arrives  at  a  report, 
judicial  conclusion  in  his  own  mind  that  such  facts  are  before  him,  and  in  proof,  that   Official  re- 
it  becomes  his  duty"  to  make  the  report.      "It  is  not,  even  then,  necessary  for  reiver  s  jucli- 
him  to  do  it  in  every  case,  but  only  in  such  cases  as  in  his  judgment  demand  such  ^^  ^°°' 

a  course  to  be  pursued."  Per  Lord  Halsbury,  L.  C,  Ex  parte  Barnes,  (1896)  A.  C. 
150. 

The  further  report,  in  order  to  justify  a  public  examination  of  A.,  must  contain  Fraud  to  be 
an  exjaression  of  opinion  by  the  official  receiver  that  a  fraud  has  been  committed  by  alleged 
A.  in  the  promotion  or  formation  of  the  company,  or  that  A.  (being  a  director  or  '*o''uist  per- 
other  officer  of  the  company)  has  committed  a  fraud  in  relation  to  the  company  since  pvamined 
its  incoi-poration  (see  paragraph  2  of  the  section),  and  a  finding  of  fraud  against  B. 
does  not  justify  an  application  for  the  public  examination  of  A.    "  It  is  not  enough 
that  there  is  a  general  finding  that  fraud  must  have  existed  somewhere."     Ex  parte  Demolition  of 
Barnes,  ubi  supra,  over-ruling  Trust  and  Investment  Corporation  of  South  Africa,  (1892)    earher  cases. 
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Second 
further  report, 


Control  of 
Court  and 
Board  of 
Trade. 


Eepoi-t  to  be 
written. 


Application 
for  order. 


Rules. 
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shorthand 
writer. 


Refusal  to 
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Report 
thereof. 

Action 
thereon. 


3  Ch.  332;  General  Phosphate  Corporation,  (1895)  1  Ch.  3  ;  Zaxon  ^-  Co.,  (1893)  1  Ch. 
210;  and  BirMale  Steam,  c$r.  Co.,  (1893)  2  Q.  B.  386;  and  (to  some  extent)  Great 
Kriu/er  Gold  Mwbu/  Co.,  (1892)  3  Ch.  307. 

But  if  on  the  public  examination  of  A.,  who  has  been  inculpated,  or  from  in- 
formation which  the  official  receiver  has  obtained  otherwise,  it  appears  that  B.  and 
C.  are  in  a  similar  position,  the  official  receiver  may  make  a  second  report  and  apply 
for  their  public  examination  without  first  privately  examining  them  under  sect.  115 
of  1862.  Per  Lords  Macnaghten  and  Herschell,  E.c  parte  Barnes,  (1896)  A.  C.  at 
p.  157. 

The  function  of  the  official  receivei'S  as  to  reporting  as  to,  and  applying  for 
public  examinations,  is  one  which  they  perform  as  officers  of  the  Court,  and 
they  must  act  on  their  own  responsibility  and  not  under  the  control  of  the  Board  of 
Trade.  Per  Vaughan  "Williams,  J.,  W.  N.  (1894)  44  ;  but  see  instructions  of  Board 
of  Trade  set  out  in  Appendix  C. 

Every  report  must  be  in  writing,  and  if  subsequently  additional  information  is 
obtained,  justifying  a  public  examination,  the  fresh  facts,  to  become  operative, 
must  be  embodied  in  a  supplemental  report.  Great  Krnger  Co.,  ubi  sup.  As  to 
discharging,  admitting  evidence  to  rebut,  or  sending  back  the  report,  on  the  appli- 
cation of  the  examinee,  see  New  Travellers'  Chambers,  (1895)  1  Ch.  395. 

The  application  for  the  order  for  examination  may  be  made  ex  parte.  Trust  and 
Investment  Corporation,  (1892)  3  Ch.  332.  The  person  summoned  can  apply  to  dis- 
charge the  order  on  the  ground  of  want  of  jurisdiction,  but  not  otherwise.     S.  C. 

There  is  such  a  want  of  jurisdiction  when  the  proposed  examinee  is  not  within 
the  class  of  persons  who  may  be  examined  under  sub-sect.  2  of  sect.  8. 

A  person  who  is  examined  and  is  exculpated  is  entitled  to  costs  (see  sect.  7),  and 
so  is  a  person  who  is  ordered  to  be  examined  when  the  order  is  made  without  juris- 
diction {Sounslow  Brewery  Co.,  W.  NT.  (1896)  45) ;  and  the  order  will  be  payment  of 
costs  simply,  without  limiting  the  payment  so  as  to  make  it  come  only  "  out  of  the 
assets  of  the  company."     Ibid. 

R.  16  of  1890. — If  the  Court  or  the  officer  of  the  Court  before  whom  any  examina- 
tion is  under  the  Acts  and  these  rules  directed  to  be  held  shall  in  any  case,  and  at 
any  stage  in  the  proceedings,  be  of  opinion  that  it  would  be  desirable  that  a  person 
(other  than  the  person  before  whom  an  examination  is  taken)  shoidd  be  appointed 
to  take  down  the  evidence  of  any  person  examined  under  the  Acts  and  Rules  in 
shorthand  or  otherwise,  it  shall  be  competent  for  the  Court  or  officer  aforesaid  to 
make  such  appointment ;  provided  that  where  the  application  is  made  by  the  official 
receiver  he  shall  nominate  a  person  for  the  purpose,  and  the  person  so  nominated 
shall  be  appointed,  unless  the  Court  or  officer  holding  the  examination  shall  other- 
wise order.  Every  person  so  appointed  shall  be  paid  a  sum  not  exceeding  one 
guinea  a  day,  and  where  the  Court  appoints  a  shorthand  writer  a  sum  not  exceeding 
?)d.  per  folio  of  90  words  for  any  transcript  of  the  evidence  that  may  be  required, 
and  such  sums  shall  be  paid  by  the  party  at  whose  instance  the  appointment  was 
made,  or  out  of  the  assets  of  the  company,  as  may  be  dii-ccted  by  the  Court. 

E,  17  of  1890. — (1.)  If  a  person  examined  before  a  registrar  or  other  officer  of  the 
Court  who  has  no  power  to  commit  for  contempt  of  Court,  refuses  to  answer  to  the 
satisfaction  of  the  registrar  or  officer  any  question  which  he  may  allow  to  be  put, 
the  registrar  or  officer  shall  report  such  refusal  to  the  judge,  and  upon  such  report 
being  made  the  person  in  default  shall  be  in  the  same  position  and  be  dealt  with  in 
the  same  manner  as  if  he  had  made  default  in  answering  before  the  judge. 

(2.)  The  report  shall  be  in  writing,  but  without  affidavit,  and  shall  set  forth  the 
question  put,  and  the  answer  (if  any)  given  by  the  person  examined. 

(3.)  The  registrar  or  officer  shall,  before  the  conclusion  of  the  exanfiination  at 
which  the  default  iu  answering  is  made,  name  the  time  when  and  the  place  where 
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the  default  mil  be  reported  to  the  judge ;  and  upon  receiving  the  report  the  judge 
may  take  such  action  thereon  as  he  shall  think  fit.  If  the  judge  is  sitting  at  the 
time  when  the  default  in  answering  is  made,  such  default  may  be  reported  im- 
mediately. 

Rr.  69—77  of  1890  are  as  follows  :— 

69. — (I.)  A  rcjiort  made  by  the  official  receiver  pursuant  to  sect.  8  of  the  Com-   Report  under 
panics  (Winding-up)  Act,  1890,  shall  state  in  a  narrative  form  the  facts  and  matters  sect.  8. 
which  the  official  receiver  desires  to  bring  to  the  notice  of  the  Court,  and  his  opinion 
as  required  by  sect.  8  of  the  Companies  (Winding-up)  Act,  1890. 

70.  The  official  receiver  may  apply  to  the  Court  to  fix  a  day  for  the  consideration   Consideration 
of  the  report,  and  on  such  application  the  Court  shall  apjioint  a  day  on  which  the   thereof. 
rejDort  shall  be  considered. 

71.  The  consideration  of  the  report  shall  be  before  the  judge  of  the  Court  per-   Further 
sonally  in  Chambers,  and  the  official  receiver  shall  jDcrsonally,  or  by  counsel  or  ^^o^^^^tion. 
sohcitor,   attend  the  consideration  of  the  report,  and  give  the  Court  any  further 
information  or  explanation  with  reference  to  the  matters  stated  in  the  report  which 

the  Court  may  require. 

72.  If  the  Court  makes  an  order  pursuant  to  sub-section  nine  of  section  eight  of  Before  whom 
the  Companies  (Winding-up)  Act,  1890,  directing  any  person  to  attend  for  public  exammation 
examination,  the  examination  shall  be  held  in  open  Court : —  "retained 

{(/.)  If  the  winding-up  of  the  company  is  in  the  High  Court,  before  such  one  of  cases." 
the  officers  of  the  Court  mentioned  in  sect.  8  of  the  Companies  (Winding- 
up)  Act,  1890,  as  the  Court  may  direct,  and  in  the  absence  of  any  such 
direction,  before  a  Registrar  in  Bankruptcy  of  the  High  Court. 

{b.)  If  the  winding-up  of  the  company  is  in  a  County  Court,  before  the  judge  of 
the  Coiu't,  or  before  a  registrar  of  the  Court  if  such  registrar  is  also  a 
district  registrar  of  the  Hig-h  Coiu-t  named  by  the  Lord  Chancellor  for  the 
purpose  of  holding  public  examinations  under  the  Acts  or  before  any  such 
district  registrar.     See  p.  608. 

(c)  If  the  winding-np  of  the  company  is  in  the  Stannaries  Court,  before  the  vice- 
ivarden.     [Abolished  by  Stannaries  Court  (Abolition)  Act,  1896.] 

[R.  72  is  annulled  by  R.  34  of  April,  1892,  but  stiU  applies  to  "retained  cases." 
In  other  cases  R.  26  of  April,  1892,  infra,  now  applies.] 

73.  Upon  an  order  directing  a  person  to  attend  for  public  examination  being  Application 
made,  the  official  receiver  shall  apply  for  the  ax^pointment  of  a  day  on  which  the  for  appohit- 
public  examination  is  to  be  held.  ment. 

74.  A  day  and  place  shall  be  appointed  for  holding  the  public  examination,  and  Appointment 
notice  of  the  day  and  place  so  api)ointed  shall  be  given  by  the  official  receiver  to  the  ^°  examine, 
person  who  is  to  be  examined  by  seudiag  such  notice  in  a  registered  letter  addi-essed  f^    notice 

to  his  usiial  or  last-known  address.  examinee 

75.  The  official  receiver  shall  give  notice  of  the  order  appointing  the  time  and  Notice  to 
place  for  holding  a  pubhc  examination  to  the  creditors  and  contributories  by  adver-   creditors  and 
tising  the  order  in  such  newspapers  as  the  Board  of  Trade  from  time  to  time  direct,   contribu- 

or  in  default  of  any  such  direction  as  the  official  receiver  thinks  fit,  and  shall  also     °^^®®* 
forward  notice  of  the  order  to  the  Board  of  Trade  to  be  gazetted. 

76.  If  any  person  who  has  been  directed  by  the  Court  to  attend  for  pubUc  Arrest  of 
examination  fails  to  attend  at  the  time  and  place  appointed  by  the  order  forholdino-  examinee, 
or  proceeding  with  the  same,  and  no  good  cause  is  shown  by  hiin  for  such  failure 

or  if  before  the  day  appointed  for  the  examination  the  official  receiver  satisfies  the 
Coui-t  that  such  person  has  absconded,  or  that  there  is  reason  for  believing  that  he  is 
about  to  abscond  with  the  view  of  avoiding  examinatioQ,  it  shall  be  lawful  for  the 
Court,  upon  its  being  proved  to  the  satisfaction  of  the  Court  that  the  order  for 
attendance  at  the  public  examination  was  duly  served,  without  any  fui-ther  notice, 
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Filing  _ 
depositions. 

Warrant  to 
arrest. 


Eefore  whom 

examination 

held. 


Evidence  of 
depositions. 


to  issue  a  warrant  for  the  arrest  of  the  person  required  to  attend,  or  to  make  such 
other  order  as  the  Court  shall  think  just. 

77.  The  notes  of  every  public  examination  held  pursuant  to  the  Companies 
(Winding-up)  Act,  1890,  shall,  after  being  signed  as  required  by  the  said  Act,  be 
filed  with  the  proceedings.  [This  rule  is  not  affected  by  R,  1  of  November,  1895.] 
R.  13  of  April-,  1892. — A  warrant  of  arrest  issued  by  the  High  Court  under  R.  7G 
of  the  Companies  Winding-up  Rules,  1890,  shall  be  issued  in  the  Central  Office  of 
the  Supreme  Court,  pui'suant  to  an  order  of  the  judge  directing  such  issue. 

R.  28  of  April,  1892. — Where  the  judge  makes  an  order  under  sect.  8  of  the 
Comimnies  (Winding-up)  Act,  1890,  directing  any  person  or  persons  to  attend  for 
piiblic  examination  : — 

(ff.)  The  examination  shall  be  held  before  the  judge.     Provided  that  in  the  High 
Court  the  judge  may  direct  that  the  whole  or  any  part  of  the  examination 
of  any  such  person  or  persons  be  held  before  the  Registrar  or  before  any  of 
the  persons  mentioned  in  sub-section  9  of  the  said  section. 
(b.)  The  judge  may,  if  he  think  fit,  either  in  the  order  for  examination,  or  by 
any  subsequent  orders,  give  directions  as  to  the  special  matters  on  which 
any  such  person  is  to  be  examined, 
(c.)  Where  on  an  examination  held  before  the  registrar  or  one  of  the  persons  men- 
tioned in  sub -section  9  of  the  said  section  he  is   of   opinion  that   such 
examination  is  being  unduly  or  unnecessarily  protracted,  or  for  any  other 
sufficient  cause,  he  may  adjourn  the  examination  of  any  person  or  any 
part  of  the  examination  to  be  held  before  the  judge, 
(d)  If  the  winding-ujJ  is  in  the  Stannaries  Court,  the  examination  shall  he  held  before 

the  vicc-icarden.     [Abolished  by  Stannaries  Coui't  (Abolition)  Act,  1896.] 
R.  27  of  April,  1892,  purports  to  make  the  notes  upon  proceedings  under  sect.  10 
of  1890  admissible  in  evidence,  not  only  as  against  the  person  examined,  but  as 
against  every  creditor  and  contributory.     See  the  rule,  infra,  Chap.  XLV. 


Form  599. 

Further  report 
of  official 
receiver  under 

sect.  8  of  1890. 


(^Full  Title  cmcl  reference  to  record.) 

The  off  receiver,  pursuant  to  sect.  8  of  the  Cos  (Winding-up)  Act, 
1890,  hby  further  reports  to  the  Ct  as  follows:  \_Here  state  the  facts 
ivith  reference  to  the  formation  of  the  coy,  and  any  other  matters  xohich  in 
the  off  receiver^ s  opinion  ouyht  to  he  hroiiyht  to  the  attention  of  the  Ct.~\ 
The  off  receiver  is  of  opinion  that  \_state  or  refer  to  the  jiarticular 
transaction^  constituted  a  fraud  in  the  promotion  of  the  coy  committed 
by  the  persons  named  in  the  [first  part  of  the]  schedule  hereto.  [The 
off  receiver  is  also  of  opinion  that  a  fraud  was,  since  the  formation  of 
the  coy,  committed  by  the  directors  and  other  officers  of  the  coy 
named  in  the  second  part  of  the  sd  schedule,  in  making  and  carrying 
out  the  sd  arrangement  under  which  they  secretly,  &c.] 

,  Oft'  Eeceiver. 


Schedule  of  persons  to  bo  examined. 


Ah  to  what  report  must  state  to  justify  a  public  examination  of  a  person,  sec 
Hupra,  p.  525. 
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{Full  Title.)  Form  599a. 

Let  all  parties  concerned  attend  the  Judge  in  Cliamters  at  the  Royal  Smnmons  for 

Cts  of  Justice,  Strand,  London,  W.C,  on day,  the day  of ,  for^onsTdcra- 

189 — ,  at o'clock  in  the noon,  on  the  hearing  of  an  applicon  tion  of  report 

of  the  off  recr  of  the  above-named  coy  that  the  report  of  the  applicant,  forpuhlic"^ 
dated,  &c.,  be  considered,  and  such  order  made  thereon  as  the  Ct  may  examination 
deem  just.     Dated,  &c. 

This  summons  was  taken  out  by  the  off   recr  in  cos  liquidation, 
33,  Carey  Street,  Lincoln's  Inn,  W.C. 

As  to  the  application  being  ex  parlc,  see  Trust  and  Investment  Corj^oration,  (1892)  ^ 

3  Ch.  332. 

As  to  the  consideration  of  the  report,  see  R.  71  of  1890,  supra. 

Any  further  information  must  be  given  in  the  form  of  a  supplemental  report  in 
■writing.     Great  Eruger  Co.,  (1892)  3  Ch.  318.     See  Form  611. 

{Full  Title.)  Form  600. 


Upon  the  applicon  of  Gr.  S.  B.,  the  off  recr  in  the  above  matter,  by  Order  direct- 
summons  dated  the  day  of  ,   189 — ,  and  upon  hearing  the  mg"  apubbc 

^  .  exaiuniation. 

applicant,  and  upon  reading  the  order  to  wind  up  the  sd  coy,  dated,  &c.,  Form  37  of 

and  the  two  reports  of  the  applicant  made   to   the   Ct,   and   dated  '^'^^py  altered 

•^  ^^  as  in  i^ractice. 

respectively  the,  &c.,  and,  &c.,  It  is  ordered  that  the  several  persons, 

whose  names  and  addresses  are  set  forth  in  the  schedule  hereto,  do 

attend  before  a  registrar  in  bankruptcy  of  the  High  Ct  on  a  day  to  be 

named  for  the  purpose,  and  be  publicly  examined  as  to  the  iDromotion 

or  formation  of  the  coy,  and  as  to  the  conduct  of  the  business  of  the 

coy,  and  as  to  their  conduct  and  dealings  as  directors  or  officers  of 

the  coy. 

The  Schedule  referred  to. 

(It  contains  three  columns,  headed  respectively,  "name,"  "address," 
and  "connection  with  the  coy.") 

In  the  High  Court  the  practice  is  to  order  all  public  examinations  to  be  taken 
before  '-a  Registrar  in  Bankruptcy  of  the  High  Court." 

The  names  are  frequently  placed  in  a  schedule  -^ith  three  columns,  as  in  the  last 
form. 

Such  an  order  cannot  be  served  out  of  the  jurisdiction.     Ee  JTetidt,  22  Q.  B.  Div. 

733. 

The  date  is  stated  at  the  beginning  of  the  order,  as  in  other  cases,  not  at  the  end 

as  in  Form  37  of  1890. 

{Address,  Date,  and  Title  of  matter.)  Form  601. 

Sir, — I  am  desired  by  the  off  recr  to  inform  you  that  on  the Notice  of 

an  order  for  a  public  examination  was  made  in  the  above  matter  and  o^'^'^r. 
that  you  are  one  of  the  persons  ordered  to  be  examined.     You  will 
receive  notice  of  the  time  and  place  appointed  for  holding  the  exami- 

p.  MM 
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nation  wlien  the  same  has  been  fixed. — I  am,  sir,  your  obedient  ser- 
vant, X.  Y.,  Assistant  Off  Eecr. 

Since  the  E-ules  of  1892,  it  has  been  the  practice  to  obtain  an  appointment 
without  issuing  an  ex  parte  summons,  notwithstanding  R.  73  (supra)  is  still  un- 
repealed ;  and  notwithstanding  the  next  form  is  contained  in  the  Appendix  to 
the  Rules  of  1890,  it  is  not  the  practice  now  to  make  such  an  order. 


Form  602. 

Order  ap- 
pointing a 
time  for 
public 

examination. 
Form  38  of 
1890. 


(Title.) 

Upon  the  applicon  of  the  off  recr  in  the  above  matter,  it  is  ordered  that  the  public 

examination  of ,  who  by  the  order  of was  directed  to  attend  before to 

be  pubhcly  examined ,  be  held  at  [insert  the  place  for  the  examination'^,  on  the 

day  of ,  189 — ,  at o'clock  in  the . 

And  it  is  ordered  that  the  above-named  do  attend  at  the  place  and  time 

above  mentd. 

Dated  this day  of ,  189—. 

Note. — Notice  is  hereby  given  that  if  you,  the  above-named ,  fail,  without 

reasonable  excuse,  to  attend  at  the  time  and  place  aforesaid,  you  will  be  liable  to  be 
committed  to  prison  without  further  notice. 

As  to  appointing  a  day  and  place  for  holding  the  public  examination,  and  giving 
notice  thereof  to  the  person  to  be  examined,  see  R.  7i  of  1890,  supra.  And  see 
notes  to  last  form. 


Form  603. 

Notice  to 
attend  public 
examination, 
rorm  10  of 
1892  ;  38a  of 
1890. 


The  following  is  the  form  of  notice  : — 

(Title.) 

"Wliereas  by  an  order  of  this  Ct,  made  on  the 
it  "vras  ordered  that  you  the  under- mentd  ■ 


189 


-  day  of , 

should  attend 

before  the  Hegistrar  [or  as  the  case  may  he'],  on  a  day  to  be  named  for 
the  purpose,  and  to  be  publicly  examined  as  to  the  promotion  or 
formation  of  the  coy,  and  as  to  the  conduct  of  the  business  of  the 
coy,  and  as  to  your  conduct  and  dealings  as  [insert  "director,"  or 
"  officer,"  or  as  the  case  may  be]. 

And  whereas  the day  of  ,  189 — ,  at  o'clock  in  the 

noon,  before  the  Registrar  sitting  at  - 


•,  has  been  appointed  as 
the  time  and  place  for  holding  the  sd  examination. 

Notice  is  hby  given  that  you  are  required  to  attend  at  the  sd  time 
and  place,  and  at  any  adjoiirnments  of  the  examination  which  may  be 
ordered,  and  to  bring  with  you  and  produce  all  books,  papers,  and 
writings,  and  other  documents  in  your  custody  or  power  in  any  wise 
relating  to  the  above-named  coy. 

And  take  notice  that  if  you  fail,  without  reasonable  excuse,  to  attend 
at  such  time  and  place  and  at  the  adjournments  of  the  sd  public 
examination  which  may  bo  ordered,  you  wiU  be  liable  to  be  committed 
to  prison  Avitliout  further  notice. 

Dated  the day  of ,  189—. 

To  \Namc]  Off  Recr. 

[^Address'] 
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{Title.)  Form  604. 

Take   notice   that   tlio   public   examination   of  in  the   above  Notice  to 

matter,  held  on  the day  of ,  189 — ,  at ,  was  adjourned  adjourned 

to  the day  of ,  189 — ,  and  will  accordingly  bo  held  at ,  public 

,1         T    1            ,  )  1     1    •     it,  examination, 

on  the  sd  day,  at o  clock  m  the  — ^-noon. 

Notice  is  hby  given  that  you  are  required  to  attend  at  the  sd  time 
and  place,  and  at  any  adjournments  of  the  examination  which  may  be 
ordered,  and  to  bring  with  you  and  produce  all  books,  papers,  and 
writings  and  other  documents  in  your  custody  or  power  in  anywise 
relating  to  the  above-named  coy. 

And  take  notice  that  if  you  fail,  without  reasonable  excuse,  to  attend 
at  such  time  and  place,  and  at  the  adjournments  of  the  sd  public 
examination  which  may  be  ordered,  you  will  be  liable  to  be  committed 

to  prison  without  further  notice.     Dated  the day  of ,  189 — . 

C.  J.  S.,  Off  Recr  in  Cos  Liquidation.      \_Adclress.'] 

To . 


Upon  the  adjourned  public  examination  in  the  on  day,    Form  605. 

the  day  of  ,  at  in  the  forenoon,  before ,  at  34,  Notice  to 

Lincoln's  Inn  Fields,  London,  W.C.,  notice  whereof  is  hereunto  annexed,  produce  at 
all  books,  letters,  papers,  copies  of  letters,  and  other  writings,  deeds,  public 
or  documents  in  your  custody,  possession,  or  power  containing  any  examination, 
entry,  memorandum,  or  minute  in  any  way  concerning  the  promotion, 
formation,  or  conduct  of  the  business  of  the  above-named  coy,  or  the 
issue  of  the  shares  thof,  or  any  agreement  or  copy  of   agreement  or 
arrangement  entered  into  by  or  between  you  and  any  other  persons 
relating  thereto  or  to  the  issue  of  the  shares. 


Copy  of  Eeport. 

Sect.  8  (7)  of  1890,  supra,  ^vhicli  provides  that  the  person  examined  shaU  at  his 
own  cost,  prior  to  such  examination,  be  furnished  with  a  copy  of  the  official  re- 
ceiver's report,  only  means  that  the  person  to  be  examined  is  to  have  a  copy  of  the 
report  if  he  asks  for  it.     Great  Kruger  Co.,  (1892)  3  Ch.  312. 

As  to  office  copies,  see  R.  12  of  1892. 

As  to  inspection  of  proceedings  filed,  see  R.  32  of  April,  1892,  which  is  not 
affected  by  R.  1  of  November,  1895. 


{Title.)  Form  606. 

Take  notice  that,  by  an  order  dated  the day  of  ,  189 — ,  Notice  of 

made  by  the Court  of ■,  upon  the  applicon  of  the  off  recr,  it  i^ation  for 

was  ordered  that ,  ,  do  attend  to  be  publicly  examined  before  local  paper. 

[one  of  the  registrars  in  bankruptcy  of  the  High  Court  on  a  day 

to  be  appointed  by  the  Court  for  that  purpose,  and  that  the  public 
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-]  at- 


examination  will  be  held  before  Mr.  Eegistrar 

the clay  of  ,  189 — ,  at o'clock  in  the 


on 


-noon. 


Dated  this 


day  of  ■ 


189- 


A.  B.,  Off  Eecr.      \_A(ldress.'] 


As  to  filing  memorandum  of  the  advertisement,  see  Form  16  and  notes. 


Form  607. 

Notice  to 
creditor  and 
contributory 
of  public 
examination. 


{Title.) 

Notice  is  hereby  given,  that  the  public  examination  of  ,  has 

been  fixed  for  the  day  of  ,   189 — ,  at  o'clock  in  the 

noon,  before  .     Dated  this day  of ,  189 — .     A.  B., 

Off  Eecr  [and  Liqr],     \_Ad(lress.'] 

As  to  the  above  notice,  see  R.  75  of  1890,  supra. 


Form  607  a. 

Notice  to 
Board  of 
Trade  of  Sup- 
plemental 
Report. 


{Title.) 

The  Off  Eecr  of  Cos  informs  the  Board  of  Trade  that  the  follow- 
ing supplemental  report  to  the  Court  under  sect.  8  of  the  Cos  Wind- 
ing-up Act,    1890,  was  made  by  him  on  the day  of ,  189 — , 

viz., ,  and  that  on  the day  of ,  189 — ,  the  Court  fixed  the 

day  of ,  189 — ,  for  the  public  examination  of  the  following 


persons : 


Dated  this 


day  of 


189- 


X.  Y.,  Off  Eecr. 


Form  608. 

Notice  (for 
Gazette)  of 
day  appointed 
for  public 
examination. 
Form  86  of 
1890. 


This  is  one  of  the  forms  supplied  by  the  Board  of  Trade  for  use  by 
official  receivers.     In  practice  it  is  headed,  "The  Cos  Acts,  1862  to 

1890.  Notice  for  London  Grazette.  (3)  Notice  of  day  appointed  for 
public  examination."  Then  follow  the  eight  columns  in  Part  3  of 
Form  15,  supra.  Below  is  the  signature  of  the  official  receiver  and 
the  date.  The  notice  is  addressed  to  "The  Inspector- General  in  Cos 
Liquidation,  Board  of  Trade,  4,  Whitehall  Yard,  London,  S.W." 

This  form  was  substituted  for  the  original  Form  86  by  B.  T.  Order,   13th  Feb. 

1891.  See  fui'ther,  and  as  to  filing  memorandum  of  gazetting,  Form  16  and 
notes. 


Form  609.        Upon  motion  byway  of  appeal  this  day  made  unto  this  Ct  by  counsel 
Order  on  ^^^  ^^^^  appellant,  the  off  recr,  from  the  order  dated  the  15th  Jidy,  1892, 

appeal  (re-        made  by  Mr.  Justice  in  the  abovo-mentd  matters,   and   upon 

bolowffor  ^^    reading  the  sd  order,  this  Ct  doth  order  that  the  sd  order,  dated  15th 
public  July,  1 892,  be  discharged  ;  And  it  is  ordered  that  the  several  persons 

whose  names  and  addresses  are  set  forth  in  tlio  schedule  hereto  do 
attend  before  tlie  judge  on  a  day  to  be  named  for  the  purj^ose,  and  be 
publicly  examined  as  to  the  promotion  and  formation  of  the  above- 
named  coy,  and  as  to  the  conduct  of  the  business  of  the  sd  coy,  and  as 


examination. 
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to  their  conduct  and  dealings   as  officers   of   the   coy  or   otherwise. 

Bertram  Luipaards  Vlei  Gold  Co.,  Ct.  of  Ap.,  3rd  Aug.  1892.    A.  1273. 

\^Schedide  stating  names  and  addresses.^ 

A  person  ordered  to  be  examined  may  move  to  discharge  tlie  order  on  the  ground 
that  it  was  made  without  jurisdiction,  or  was  irregular ;  and  may  appeal  to  the 
Court  of  Appeal  from  a  refusal  to  discharge  the  order  {Great  Eruger  Co.,  uli  sup.) ; 
and  the  official  receiver  may  appeal  from  a  refusal  to  order  a  public  examination 
to  the  Court  of  Appeal  {Trust  and  Investment  Corporation,  and  Bertram  Luipaards 
Co.,  ubi  sup.),  and  to  the  House  of  Lords.  Ex  parte  Barnes,  (188G)  A.  C.  146.  And 
see  New  Travellers''  Chambers,  (1895)  1  Ch.  395,  supra. 

Upon  motion  on  the  7th  day  of  July,  1892,  and  this  day  made  unto    Form  610. 
this  Ct  hy  counsel  for  F.  S.  B.,  of  &c.,  byway  of  appeal  from  the  order  ~ 
dated  the  30th  of  June,  1892,  refusing  to  discharge  so  much  of  the  appeal  dis- 
order dated  the  11th  of  April,  1892,  as  directed  the  sd  F.  S.  B.  to  be  charging 
publicly  examined  as  to  the  promotion  or  formation  of  the  sd  coy,  and  public 
as  to  the  conduct  of  the  business  of  the  sd  coy,  and  as  to  his  conduct  examination. 
and  dealings  as  a  director  or  officer  of  the  sd  coy  or  otherwise,  and  upon 
hearing  counsel  for  the  o:ff  recr,  and  upon  reading  the  sd  orders,  this 
Ct  doth  reverse  the  sd  order  dated  the  30th  of  June,  1892,  and  doth 
discharge  so  much  of  the  sd  order  dated  the  30th  of  June,  1892,  as 
directed  the  sd  F.  S.  B.  to  attend  and  be  pubKcly  examined  as  to  the 
promotion  or  formation  of  the  sd  coy,  and  as  to  the  conduct  of  the 
business  of  the  sd  coy,  and  as  to  his  conduct  or  dealings  as  a  director 
or  officer  of  the  sd  coy  or  otherwise ;  And  it  is  ordered  that  the  off  recr 
do  pay  to  the  sd  F.  S.  B.  his  costs  occasioned  by  this  aj)peal,  including 
therein  the  costs  of  both  the  sd  orders,  such  costs  to  be  taxed  by  the 
taxing  master.     Great  Kruger  Co.,  (1891)  G.  0110,  Ct.  of  Ap.,  8th  July, 
1892.     A.  1045. 

{Title,  ^'c.) 

The  off  recr,  pursuant  to  sect.  8  of  the  Cos  (Winding-up)  Act,  1890,    Form  611. 

and  in  addition  to  his  report  to  the  Ct  dated  the  day  of  ,  Supplemental 

hby  fui-ther  reports  to  the  Ct    as  ioYlowB:—\_State  facts'].     The  off  further 
recr  is  of  opinion  that  the  putting  forward  of  A.  as  the  owner  and  examination 
vendor  of  the  business,  and  the  concealment  of  the  fact  that  B.  was  pf  persons  not 
the  real  owner  and  vendor,  and  the  secret  arrangements  for  sharing  ^^^  order. 
the  proceeds  of  sale  between  A.  and  B.  and  the  directors  of  the  coy, 
constituted  a  fraud  in  the  promotion  of  the  coy  committed,  amongst 
others,  by  the  persons  named  in  the  schedule. 

Schedule  as  above. 

{Title.)  Form  612. 

Before 


Upon  the  applicon  of  the  off  recr the  Ct  hby  appoints of  of^s^orthand 

— ,  in  the  county  of ,  to  take  the  examination  of at  his  writer  to  take 
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examination,    putlic  examination  tliis  day  pursuant  to  R.  16  of  the  Cos  Winding-up 
Form  0  of  -r,    -,        ,  „„ „ 

1890.  liules,  1890. 


Dated  this 


day  of 


-,  189—. 


Form  613. 

Declaration 
of  shorthand 
"writer. 
Form  6  of 
1890. 


Before 

,   of  — 

appointed   by  this 


I, 


{Title.) 


the 


shorthand   writer 
examination   of  ,   do 


,   in   the  county  of  — 
Ct  to  take   down  the 
solemnly  and  sincerely  declare  that  I  will  truly  and  faithfully  take 

down  the  questions  and  answers  put  and  given  by  the  sd in  this 

matter,  and  will  deliver  true  and  faithful  transcripts  thof  as  the  Ct 
may  direct. 

Dated  this day  of ,  189 — . 

[Declared  before  me  at  the  time  and  place  above  mentioned.] 


Order  for 
warrant  to 
arrest  person 
failing-  to 
attend  public 
examination. 


Form  614.  Upon  the  applicon  of  the  off  recr,  the  prov  liqr  of  the  above-named 
coy,  by  summons  dated  the  9th  June,  1892,  and  upon  hearing  the  sd 
applicant,  and  it  appearing  that  by  an  order  dated  the  3rd  March, 
1892,  It  was  ordered  that  the  public  examination  of  E.,  of  &c.,  who 
by  an  order  dated  the  16th  Peb.  1892,  was  directed  to  attend  before  a 
registrar  in  bankruptcy  of  the  High  Ct  to  be  publicly  examined, 
should  be  held  at  the  Bankruptcy  Buildings,  34,  Lincoln's  Inn  Fields, 
in  the  county  of  London,  on  Monday,  the  28th  March,  1892,  and  it 
was  ordered  that  the  sd  E.  should  attend  at  the  time  and  place  above 
mentd ;  and  it  appearing  that  the  sd  off  recr  caused  the  sd  order  dated 
the  3rd  March,  1892,  to  be  served  on  the  sd  E.  by  sending  a  copy  thof 
on  the  21st  March,  1892,  in  a  registered  letter  to  the  usual  or  last- 
known  addi'ess  of  the  sd  E.,  and  that  the  sd  public  examination  was 
duly  held  at  the  time  and  place  afsd,  but  that  the  sd  E.  failed  to 
attend  thereat,  nor  was  any  good  cause  shown  by  him  for  such  failure, 
all  which  appears  from  an  afft  of  W.,  the  assistant  off  recr,  filed  the 
10th  Juno,  1892,  and  an  afft  of  D.,  filed  the  17th  June,  1892,  and  upon 
reading  the  sd  affts,  It  is  ordered  that  a  warrant  do  issue  for  the  ai'rest 
of  the  sd  E.  Groomhridge  Sf  Sotis,  Chitty,  J.,  27th  June,  1892.  A.  962. 
And  see  National  Wholemeal,  8fc.  Co.,  Kokewich,  J.,  18th  Jan.,  1892, 
No.  41  of  1891. 


As  to  ordering  a  warrant  for  arrest,  see  R.  70  of  1890,  supra. 
the  warrant,  see  next  form  and  R.  13  of  April,  1892. 


As  to  issuiupT,  &c. 


Form  615.  {Title.) 

Warrant  ToX.  Y.,  tlio  ofBcor  of  this  Ct  [o?-  ichcre  icarrant  issues  from  a  County 

EKairiHt  person  Ct,  to  tlio  higli  l)!iiliff  and  others  the  bailiffs  of  the  sd  Ct]  and  aU  peace 

officers  within  the  jurisdiction  of  the  sd  Ct,  and  to  the  governor  or 
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keepers  of  the  [here  insert  (he  jirison'].     Whereas,  by  evidence  taken  attend 
upon  oath,  it  hath  been  made  to  appear  to  the  satisfaction  of  the  Ct  form  41  of  * 

that  by  order  of  the  Ct  dated  the day  of ,  189—,  and  directed  1890. 

to  [?iawte  of  2)erson  required  to  attend^  he  was  directed  to  attend  per- 
sonally at  the  S^place  of  examination^  and  be  examined  before  [name  or 
title  of  officer  before  xohom  examination  is  directed  to  he  held],  which 
order  was  afterwards,  as  hath  been  duly  proved  on  oath,  duly  served 

upon  the  sd  [or  that  there  is  probable  reason  to  suspect  and 

believe  that  the  sd has  absconded  and  gone  abroad  [or  quitted 

his  place  of  residence],  or  is  about  to  go  abroad  [or  quit  his  place  of 
residence],    with    a   view   of    avoiding   examination    under    the   Cos 

(Winding-up)  Act,    1890].      And  whereas   the   sd  did  without 

good  cause  fail  to  attend  on  the  sd day  of ,  189 — ,  for  the 

purpose  of  being  examined  according  to  the  requirements  of  the  sd 

order  of  this  Ct  made  on  the day  of ,  189 — ,  directing  him 

so  to  attend.     These  are  therefore  to  require  you  the  sd [or  high 

bailiff,  bailiffs,  and  others],  to  take  the  sd and  to  deliver  him  to 

the  governor  or  keeper  of  the  above-named  prison,  and  you  the  sd 

governor  or  keeper  to  receive  the  sd ,  and  him  safely  to  keep  in 

the  sd  prison  until  such  time  as  this  Ct  may  order. 

Dated  this day  of ,  189—. 

As  to  issuing  the  warrant  out  of  the  Central  Office,  see  E.  13  of  April,  1892, 
supra. 


Upon  the  applicon  by  summons,  dated,  &c.,  of  X.,  now  a  prisoner  ^Form^blSa. 
in  her  Majesty's  gaol  at  Holloway,  in  the  county  of  London,  who  was  Order  to 
arrested  pursuant   to   an   order   dated,   &c.,   by  warrant   of  this  Ct  ^^^^^^  on\is 
dated,  &c.,  and  upon  hearing  counsel  for  the  applicant,  and  for  B.,  finding  bail, 
the  off  recr  and  liqr  of  the  above-named  coy,  and  upon  reading  [order 
to  wind  up,  to  publicly  exa7nine  and  to  arrest,  and  afft  and  exhibit].    And 
the  sd  X.,  by  his  counsel  undertaking  to  attend  before  the  registrar, 

sitting  at ,  on day,  the day  of ,  1896,  at o'clock 

in  the  afternoon,  and  at  any  adjournments  of  the  examination,  for  the 
purpose  of  being  publicly  examined  pursuant  to  the  sd  order  dated,  &c., 
It  is  ordered  that  upon  payment  into  Ct  by  the  sd  X.  of  1,000/.  as 
directed  in  the  lodgment  schedule  hereto,  the  governor  or  keeper  of 
her  Majesty's  prison  at  Holloway  do  discharge  the  sd  X.  out  of  his 
custody  under  the  sd  warrant  dated,  &c. 

The  Lodgment  Schedule  is  intituled  ''Re  The   Cos  Acts,  1862  to  1890,  and  the 

Coy,  Limtd.,"  with  reference  to  file,  the  ledger  credit  is  "As  above,  amount 

lodged  as  bail  for  the  appearance  of  X."  Northern  Transvaal  Gold  Mining  Co.  (00186 
of  1892),  Vaughau  Williams,  J.,  11th  Jan.,  189G. 
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Form  616. 

Report  to  the 
Court  where 
person 
exaroined 
refuses  to 
answer  to 
satisfaction 
of  registrar 
or  oiScer. 
Form  39  of 
1890. 


{Title.) 

At  the  [public]  examination  of  \_e.g.  A.  B.^  a  jierson  ordered  to  attend 
for  examinatwi]  held  before  me  this day  of ,  189 — ,  the  fol- 
lowing question  was  allowed  by  me  to  be  put  to  the  sd  [ ] : — 

Q.  \IIere  state  question.^ 

The  [^tvittiess']  refused  to  answer  the  sd  question ;  (or)  the  [^wit7iess'] 
answered  the  sd  question  as  follows : — 

A.   [^Here  insert  answers,  if  any.~\ 

I  thereupon  named  the  day  of ,  189 — ,  at ,  as 

the  time  and  place  for  such  [refusal  to]  answer  to  be  reported  to  the 
Hon.  Mr.  Justice \_or  his  honour  Judge ]. 

Dated  this day  of ,  189 — . 

,  Registrar  {or  as  the  case  may  be). 


See  R.  17  supra,  and  the  next  form. 


Form  617. 

Order  on 
persons  re- 
fusing to 
answer  at 
public 
examination. 


(Title.) 

Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  B.  Coy, 
Limtd,  creditors  of  the  above-named  N.  Corporation,  Limtd,  and  upon 
hearing  counsel  for  A.,  K.,  and  W.,  being  persons  ordered  to  attend  for 
public  examination,  by  an  order  dated  the  1 7th  Dec.  1891,  and  upon  read- 
ing the  sd  order,  an  afft  of  P.  filed,  «S:c.,  and  the  exhibits  therein  referred 
to,  &c.,  ThisCt  doth  order  that  the  sd  A.,  K.,  and  W.,  do,  at  their  own 
expense,  attend  before  the  Eegistrar  in  Banki-uptcy  at  the  New  Bank- 
ruptcy Buildings,  Carey  Street,  Lincoln's  Inn,  in  the  county  of  Mid- 
dlesex, at  11  o'clock  in  the  forenoon  on  the day  of ,  1892,  for 

the  purpose  of  being  further  examined,  and  of  answering  the  questions 
which  they  resply  refused  to  answer,  and  all  other  questions  which  the 
sd  registrar  may  allow  to  be  put  to  them  on  behalf  of  the  B.  Coy, 
Limtd ;  And  it  is  ordered  that  the  sd  A.,  K.,  and  W.  do  pay  to  the  B. 
Coy,  Limtd,  their  costs  of  this  motion,  to  be  taxed  by  the  taxing- 
master.  National  Debenture  and  Assets  Corporation,  Kekewich,  J.,  13 
April,  1892. 


Form  618. 

Notes  of 
puVjlic  exam- 
ination where 
a  short! land 
writer  is 
appointed. 
Form  7  of 
1890. 


{Title.) 

Public  examination  of   [Mr.  ,  an  ofiiccr  {or  as  the  case  mai/  be) 

of  the  above-named  coy],  before at  the  Ct ,  this day  of 

,  189—. 


The  above-named 


being  sworn  and  examined  at  the  time  and 


place  above  mentioned,  upon  the  several  questions  following  being  put 
and  propoimdcd  to  him,  gave  the  several  answers  thereto  resply  follow- 
ing each  question,  tliut  is  to  say : — 

A. 
These  are  the  notes  of  the  public  examination  referred  to  in  the 
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memorandum  of  public  examination  of ,  taken  before  mo  this 

(lay  of ,  189—. 

The  notes  are  taken  down  in  writing,  and  read  over  to  or  by,  and  signed  by,  the 
person  examined  (sect.  8  (7)  of  1890),  and  are  afterwards  filed  with  the  proceedings. 
(R.  77  of  1890.)     For  notice  to  complete  depositions,  see  Form  C20  a. 

They  are  open  to  the  inspection  of  any  creditor  or  contributory  of  the  company  at 
all  reasonable  times.     (Sect.  8,  sub-s.  7,  of  1890.) 

As  to  the  use  of  the  notes  of  examination  against  the  examinee,  and  other  persons, 
in  proceedings  under  sect.  10  of  1890,  for  misfeasance,  &c.,  see  sect.  8  (7)  of  1890 
{supra),  and  E.  27  of  April,  1892,  set  out  in  Chap.  XLV. 


{Title.)  Form  619. 


Public  examination  of  S.  M.,  before  Mr.  Registrar ,  the  officer  Transcript  of 

of  the  Ct  before  whom  the  public  examination  of  certain  persons  has  shorthand 
been  directed  to  be  held  at  Bankruptcy  Buildings,  Carey  Street,  10th  examination. 
Aug.  1892. 

Transcript  from  the  shorthand  notes  of  A.  B.  of : 


Mr.  appeared   as  off  recr;    Mr.   ,    solor,    appeared   for 

Mr. ,  an  alleged  contributory ;  Mr. (Messrs. and ) 

appeared  for  the  liqr  of  the  coy. 

The  above-named  S.  M.  being  sworn  and  examined  at  the  time  and 
place  above  mentd  upon  the  several  questions  following  being  put  and 
propounded  to  him,  gave  the  several  answers  thereto  resply  following 
each  question,  that  is  to  say : — 

1. — Q.  When  did  you,  &c.     A.  About,  &c. 

Examined  by  Mr.  L.  C. 

Examined  by  Mr.  B. 

{Title.)  Form  620. 

Public  examination  of  \_Mr. ,  ayi  officer  {or  as  the  case  may  he)  of  Notes  of 

the  ahove-7iamed  coy\  before at  the  Ct ,  this day  of ,  public  exam- 
ination where 


189- 


shorthand 


The  above-named ,  being  sworn  and  examined  at  the  time  and  ■writer  is  not 

place  above  mentd,  upon  his  oath  saith  as  follows  : —  Foi-m  8  of 

A.  1890. 

These  are  the  notes  of  the  public  examination  referred  to  in  the 

memorandum  of  public  examination  of ,  taken  before  me  this 

day  of ,  189—. 

See  notes  to  Form  618,  supra. 


{Address,  Date,  and  Title.)  Form  620  a. 

Sir, — I  am  desired  by  the  Off  Eecr  in  Cos  Liquidation  to  request  Notice  to 

your  attendance  here  on day  the day  of ,  189 — ,  at attend  to 

''  _''  ...        complete  de- 

o'clock  for  the  purpose  of  reading  through  and  signing  the  transcript  positions. 


538 


WINDING-UP  BY  THE  COUET.      [ChAP.  XLIV. 


of  the  notes  of  your  public  examination  held  on  the day  of 

189 — .     I  am,  Sir,  your  obedient  servant,  X.  Y.,  Assistant  Ofi  Eecr. 


Form  621. 

Order  of 
Coiu't  that 
examination 
is  concluded. 
Form  40  of 
1890. 


{Title.) 
Whereas  the  above-named  A.  B.  has  duly  attended  before 


-,  and 


has  been  publicly  examined  as  to  the  promotion  and  formation  of  the 
coy  (or,  as  the  case  may  be). 

And  whereas  is  of  opinion  that  the  sd  A.  B.  has  sufficiently 

answered  the  questions  put  to  him  ;  it  is  hereby  ordered  that  the  exami- 
nation of  the  sd  A.  B.  is  concluded. 

Dated  this day  of ,  189 — . 

Although  this  form  is  prescribed  by  the  rules,  it  is  never  used  in  practice. 


Form  622. 

Order  for 
release  from 
custody  of 
person 
publicly 
examined. 


{Title.) 

Upon  the  applicon  made  this  10th  day  of  Aug.  1892,  by  C.  J.  S., 
the  off  recr  and  liqr  of  the  above-named  coy,  that  E.  M.,  who  was 
arrested  by  virtue  of  E.  76  of  the  Cos  Winding-up  Rules,  1890,  by 
warrant  of  this  Ct  dated  the  27th  day  of  Oct.  1891,  and  the  sd 
E.  M.  having  this  day  been  brought  up  to  be  publicly  examined  in 
pursuance  of  an  order  of  this  Ct,  and  such  examination  having  been 
ordered  to  be  concluded,  and  upon  hearing  the  olf  recr  in  person, 
It  is  ordered  that  the  governor  or  keeper  of  Her  Majesty's  prison  at 
HoUoway  do  discharge  the  sd  E.  M.  out  of  his  custody  under  the  sd 
warrant  of  the  sd  27th  Oct.  1891.  Gold  Queen,  Limtd,  10th  Aug. 
1892.     Emden,  Eeg. 
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CHAPTER  XLV. 

MISFEASANCE  AND  BREACH  OF  TRUST:    SECT.  10  OF  THE  ACT  OF  1890. 

Sect.  165,  tlie  misfeasance  section  of  the  Act  of  18G2,  was  repealed  by  sect.  33 
of  the  Act  of  1890  "  as  to  England  and  Wales,"  and  sect.  10,  set  out  below,  of  the 
Act  of  1890  was  substituted. 

Sect.  10  of  1890. — (1)  Where  in  the  course  of  the  winding-up  of  a  company  Misfeasance 
under  the  Companies  Acts  it  appears  that  any  person  who  has  taken  part  in  the  and  breach  of 
formation  or  promotion  of  the  company,  or  any  past  or  present  director,  manager,   trust, 
liquidator,  or  other  officer  of  the  company  has  misapplied  or  retained  or  become 
liable  or  accountable  for  any  moneys  or  property  of  the  company,  or  been  guilty  cf 
any  misfeasance  or  breach  of  trust  in  relation  to  the  company,  the  Court  may,  on 
the  application  of  the  official  receiver,  or  of  the  liquidator  of  the  company,  or  of 
any  creditor  or  contributory  of  the  company,  examine  into  the  conduct  of  such 
promoter,  director,  manager,  liquidator,  or  other  officer  of  the  company,  and  compel 
him  to  repay  any  moneys  or  restore  any  property  so  misapplied  or  retained,  or  for 
which  he  has  become  liable  or  accountable,  together  with  interest  after  such  rate  as 
the  Court  thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the 
company  by  way  of  compensation  in  resj)ect  of  such  misapplication,  retainer,  mis- 
feasance, or  breach  of  tmst  as  the  Court  thinks  just. 

(2)  The  provisions  of  this  section  shall  apply  in  the  winding-up  of  any  company 
tmder  the  Companies  Acts,  whether  the  same  is  being  wound  up  by  or  subject  to 
the  supervision  of  the  Court,  or  is  being  wound  up  voluntarily,  and  whether  the 
winding-up  commenced  before  or  after  the  passing  of  this  Act,  and  notwith- 
standing that  the  offence  is  one  for  which  the  offender  may  be  criminally 
responsible. 

The  most  material  diflPerence  between  sect.  165  of  the  Act  of   1862,  and  sect.  10  Promoter, 
of  the  Act  of  1890  is  that  the  former  did  not  include  promoters  as  such,  whereas 
the  latter  expressly  includes  ' '  any  person  who  has  taken  part  in  the  formation  or 
promotion  of  the  company,"  words  which  are  very  wide,  and  include  not  only 
promoters,  but  anyone  who  has  taken  part  in  the  foi-mation. 

And  under  sect.  165  proceedings  could  only  be  taken  by  "  any  liquidator  or  any 
creditor  or  any  contributory,"  whereas  under  sect.  10  of  1890  the  official  receiver 
may  act  as  well  as  any  liquidator,  creditor,  or  contributory. 

And  as  to  the  official  receiver  allowing  his  name  to  be  used  in  proceedings,  see 
Anglo- Sardinian  Co.,  W.  N.  (1891)  156,  and  W.  N.  (1894)  166. 

It  is  now  a  common  practice  to  obtain  directions  from  the  Court  as  to  whether 
proceedings  should  be  taken  under  the  section. 

E.  78  of  1890. — An  application  \mder  sect.  10  of  the  Companies  (Winding-up)    How  applica- 
Act,  1890,  shall  in  any  Court  other  than  the  High  Court  be  made  by  motion  to  the  tion  made. 
Court.     In  the  High  Coui-t  the  application  shall  be  made  in  accordance  with  the 
practice  heretofore  observed  with  reference  to  applications  under  sect.  165  of  the 
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Report  of  offi- 
cial receiver. 


Copy  affi- 
davit. 


Evidence  of 
depositions  at 
public  exa- 
mination. 


How  far 
admiHwiblo 
again«t  third 
porHon-s. 


Companies  Act,  1862  [i.e.,  by  summons].  Where  the  application  is  made  by  the 
official  receiver  or  liquidator,  he  may  make  a  report  to  the  Court  stating  any  facts 
and  information  on  which  he  proceeds  which  are  verified  by  affidavit,  or  derived 
from  sworn  evidence  in  the  matter.  Where  the  application  is  made  by  any  other 
person  it  shall  be  supported  by  affidavit. 

The  report,  except  so  far  as  it  is  supported  by  affidavits  or  depositions,  is  not 
evidence  against  the  respondents. 

As  to  the  costs  of  the  report,  see  Anglo- Austrian,  ^-c.  Union,  (1894)  2  Ch.  622. 

R.  79  of  1890. — Where  the  apx^lication  is  made  by  motion,  notice  of  the  intended 
motion  shall  be  served  on  every  person  against  whom  an  order  is  sought,  not  less 
than  eight  days  before  the  day  named  in  the  notice  for  hearing  the  motion.  A  copy 
of  every  report  and  affidavit  intended  to  be  used  in  support  of  the  motion  shall  be 
served  on  every  person  to  whom  notice  of  motion  is  given  not  less  than  four  days 
before  the  hearing  of  the  motion. 

E.  27  of  April,  1892. — -Where  in  the  course  of  the  winding-up  of  a  company  an 
order  has  been  made  for  the  public  examination  of  persons  named  in  the  order  pur- 
suant to  sect.  8  of  the  Companies  (Winding-up)  Act,  1890,  and  it  appears  from  the 
examination  that  the  persons  examined,  or  some  of  them,  have  misapplied,  or 
retained,  or  become  liable,  or  accountable  for  moneys  or  property  of  the  company, 
or  been  guilty  of  misfeasance  or  breach  of  trust  in  relation  to  the  company,  then  in 
any  proceedings  subsequently  instituted  under  sect.  10  of  the  said  Act,  on  the 
application  of  the  official  receiver  or  liquidator  for  the  purpose  of  examining  into 
the  conduct  of  the  said  persons,  or  any  of  them,  and  compelling  repayment  or 
restoration  to  the  company  of  any  moneys  or  property,  or  contribution  by  way  of 
compensation  to  the  assets  of  the  company  by  such  persons,  or  any  of  them,  the 
verified  notes  of  the  examination  of  such  person  who  was  examined  under  the  order 
shall,  subject  as  hereinafter  mentioned,  and  to  any  order  or  directions  of  the  Court 
as  to  the  manner  and  extent  in  and  to  which  the  notes  shall  be  used,  and  subject  to 
all  just  exceptions  to  the  admissibility  in  evidence  against  any  particular  person  or 
persons  of  any  of  the  statements  contained  in  the  notes  of  the  examinations,  be 
admissible  in  evidence  against  any  of  the  persons  against  whom  the  applieation  is  made 
xvho,  under  sect.  8  of  the  said  Act  and  the  order  for  the  public  examination,  was  or  had 
the  opportunity  of  being  present  at  and  talcing  part  in  the  examination.  Provided  that 
before  any  such  notes  of  a  public  examination  shall  be  used  on  any  such  application, 
the  person  intending  to  use  the  same  shall,  not  less  than  fifteen  days  before  the  day 
appointed  for  hearing  the  application,  give  notice  of  such  intention  to  each  person 
against  whom  it  is  intended  to  use  such  notes,  or  any  of  them,  specifying  the  notes 
or  parts  of  the  notes  which  it  is  intended  to  read  against  him,  and  furnish  liim  with 
copies  of  such  notes,  or  parts  of  notes  (except  notes  of  the  person's  own  depositions), 
and  provided  also  that  every  person  against  whom  the  application  is  made  shall 
be  at  liberty  to  cross-examine  or  re-examine  (as  the  case  may  be)  any  person  the 
notes  of  whose  examination  are  read,  in  all  respects  as  if  such  i)erson  had  made  an 
affidavit  on  the  application. 

As  to  the  portion  of  the  above  rule  in  italics,  sect.  8  (7)  of  1890,  says  that  the 
notes  of  examination  "shall  be  read  over  to  or  by,  and  signed  by  the  person 
examined,  and  may  thereafter  be  used  in  evidence  against  him." 

As  against  others  the  deposition  can  only  be  treated  as  an  affidavit,  i.e.,  the 
deponent  must  bo  produced  for  cross-examination.  London  and  General  Bank,  W.  N. 
(1891)  101 ;  and  compare  In  re  Briinner,  19  Q.  B.  D.  572,  in  which  Cave,  J.,  pointed 
out  the  injustice  and  hardshiii  which  would  bo  likely  to  result  if  the  answers  of  a 
bankrupt  at  his  public  examination  were  held  admissible  as  against  persons  not 
present. 

Some  doubts  have  been  expressed  as  to  whether  the  portion  of  R.  27,  in  italics,  ia 
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not  ultra  vires ;  but  soo  Institute  of  Tatent  Agents  v.  Loelcirond,  (1894)  A.  C.  3-17,  and 
London  and  General  Bank,  supra. 

As  to  using  a  private  examination  for  the  purpose  of  obtaining  discovery  in  aid 
of  other  litigation  between  the  company  and  the  examinee,  see  Korth  Australian 
Territory  Co.,  45  Ch.  Div.  87.  As  to  using  a  private  examination  to  obtain 
materials  for  a  public  examination,  see  E.v  parte  Barnes,  (1896)  A.  C.  146,  157. 

The  section  ap^jarently  applies  wherever  an  officer  of  the  company  has  "com- 
mitted a  breach  of  his  duty  to  the  company,  the  direct  consequence  of  which  has 
been  a  misapplication  of  its  assets,  for  which  he  could  be  made  responsible  by  an 
action  at  law  or  in  equity."     Kingston  Cotton  Mill  Co.  (2),  (1896)  2  Ch.  283. 

The  following  are  some  of  the  cases  in  which  orders  have  been  made  under  Examples  of 
the  above  section: — Stringer^ s  Case,  4  Ch.  475  ;  London  and  General  Bank  (1),  (1895)  misfeasance 
2  Ch.  673:  Dk-ector  and  auditors  ordered  to  repay  dividend  declared  and  paid  and  breach  of 
under  delusive  balance  sheet.  Bance's  Case,  6  Ch.  104  :  Director  ordered  to 
repay  bonus  improperly  paid  to  him.  National  Funds  Assurance  Co.,  10  Ch.  D.  118  : 
Directors  ordered  to  repay  dividends  improperly  paid  to  shareholders  out  of 
capital.  Alexandra  Palace  Co.,  21  Ch.  D.  149 ;  FUtcroft''s  Case,  21  Ch.  Div.  519 ; 
British  Imperial  Assurance  Corporation,  5  Ch.  D.  749  ;  Oxford  Building  Society,  35 
Ch.  D.  502 ;  Leeds  Estate  Co.  v.  Shepherd,  36  Ch.  D.  787  ;  Denham  4-  Co.,  25 
Ch.  D.  752;  Be  Sharpe,  (1892)  1  Ch.  154;  40  W.  R.  241;  Lotidon  and  General 
Bank:  (2),  (1895)  2  Ch.  673 :  Similar  orders  against  directors  and  auditor. 
McKay'' s  Case,  2  Ch.  Div.  1  :  Secretary  ordered  to  pay  full  nominal  value  of  paid-up 
shares  given  him  by  vendor.  Be  Euvigne''s  Case,  5  Ch.  Div.  306  ;  and  Pearson'' s 
Case,  5  Ch.  Div.  336  :  Similar  orders  against  directors  whose  qualification  shares 
had  been  given  them.  M'ltcalfe's  Case,  13  Ch.  Div.  169 ;  Carriage  Co-operative 
Association,  27  Ch.  D.  322  ;  and  where  promoter  has  purchased  his  qualification 
shares  from  him  pursuant  to  agreement  entered  into  when  he  became  a  director. 
Archer'' s  Case,  (1892)  1  Ch.  322  :  Similar  orders  against  directors  who  had  accepted 
shares  from  promoter.  National  Funds  Assurance  Co.,  W.  N.  (1876)  192:  Another, 
notwithstanding  all  the  shareholders  knew  of  it.  Postage  Stamp,  (^-c.  Co.,  (1892)  3 
Ch.  566  :  Directors  ordered  to  make  good  amount  which  ought  to  have  been 
invested  in  Government  securities,  viz. ,  half  the  premiums  paid  by  policy  holders. 
See  Form  632,  infra.  Similar  order  against  directors  in  British  Guardian  Life 
Assurance  Co.,  14  Ch.  D.  335.  Englefeld  Co.,  8  Ch.  Div.  388,  and  Form  627,  infra  : 
Directors  ordered  to  make  good  a  sum  paid  to  a  promoter  ' '  for  preliminary 
expenses,"  out  of  which  the  dii'ectors'  qualifications  were  provided.  Railway,  ^c. 
Co.,  Marzetti's  Case,  28  W.  R.  541  :  Director  ordered  to  repay  sums  paid  nominally 
for  preliminary  expenses,  but  really  for  rigging  the  market.  Public  Supply  Associa- 
tion, W.  N.  (1880)  106  :  Be  facto  director  ordered  to  pay  nominal  value  of  shares 
taken  and  paid  for  by  him,  with  fees  improperly  paid  by  the  board.  And  see 
Coventry  and  Bixon^s  Case,  14  C.  D.  660,  as  to  de  facto  ofiicers ;  International  Cable  Co., 
66  L.  T.  253  ;  London  Trust  Co.  v.  Mackenzie,  W.  N.  (1893)  9  :  Directors  ordered  to 
return  secret  benefits.  George  Netcman  ^-  Co.,  (1895)  1  Ch.  674  :  Dii-ector  held  liable 
for  present  made  to  himself  out  of  company's  assets. 

It  was  held  that  sect.  165  did  not  create  any  new  liability  or  right,  but  only  pro-  Section  con- 
vided  a  more  convenient  means  of  enforcing  rights  and  remedies  which  would  have  ^f^^  ^^  ^^^ 
been  enforceable  by  action  if  there  had  been  no  winding-up.     Canadian  Land,  ^-c.  "^ 
Co.,  Coventry  and  Dixon' s  Case,  14  Ch.  Div.  666  ;  Cavendish  Bentinck  \.  Fenn,  12  App. 
Cas.  652.     See  also  Forest  of  Bean  Co.,  10  Ch.  D.  450.     And  the  object  of  sect.  10 
of  1890  is  the  same  as  that  of  the  section  which  it  has  replaced,  but  it  does  not  apply 
to  all  cases  in  which  actions  will  lie  by  the  company  for  the  recovery  of  damages 
against  the  persons  named  in  the  section.     Kingston  Cotton  Mill  Co.  (2),  (1896)  2  Ch. 
279,  283. 
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Solicitors. 

Auditors. 


Nonfeasance. 


Set-off. 


Trafficking 
in  right  to 
proceed. 


CofttH. 


An  order  under  sect.  165  could  not  be  made  against  the  executors  of  a  deceased 
director.  In  re  British  Guardian,  ^-c.  Co. ,  ubi  supra.  But  they  may  in  some  cases 
be  made  liable  in  an  action. 

Where  the  alleged  misfeasance  consists  of  an  act  which  is  not  ultra  vires  the  com- 
pany, and  not  fraudulent  or  dishonest,  the  directors  are  not  liable  unless  it  can  be 
shown  that  they  did  not  really  exercise  their  discretion  and  judgment  as  such 
directors,  and  that  the  omission  to  do  so  resulted  in  loss  or  damage  to  the  company. 
Miv  Mashonalancl  Co.,  (1892)  3  Ch.  577  ;  and  see  Faure,  ^e.  Co.,  40  Ch.  D.  141. 

As  to  delay  barring  a  claim,  see  Metropolitan  Bank  v.  Seiron,  5  Ex.  Div.  319  ;  lie 
Alexandra  Palace  Co.,  ubi  supra;  London  Financial  Association  v.  Kclk,  26  Ch.  D. 
706  ;  Fitzroy  Bessemer  Co.,  50  L.  T.  144  ;  Re  Sharpe,  supra. 

Where  more  than  six  years  have  elapsed  after  a  breach  of  trust  which  is  not 
fraudulent,  the  benefit  of  sect.  8  of  the  Trustee  Act,  1888,  is  available  as  a  defence. 
Lands  Allotment  Co.,  (1894)  1  Ch.  616. 

Where  a  director  was  ordered,  under  sect.  165,  to  pay  the  full  nominal  value  of 
the  shares,  it  was  held  that  he  was  not  ' '  a  trustee  or  person  acting  in  a  fiduciary 
capacity,"  within  the  third  exception  to  sect.  4  of  the  Debtors  Act,  1869,  and 
accordingly  could  not  be  committed  to  prison  for  default  in  paying.  Diamond  Fuel 
Co.  (2),  13  Ch.  D.  815. 

The  summons  usually  seeks  a  declaration  of  liability.  See  Form  625  and  orders 
below,  and  British  Seamless  Co.,  17  Ch.  D.  470;  Alexandra  Palace  Co.,  ubi  supra; 
Great  Wheal  Polgooth  Co.,  53  L.  J.  Ch.  42. 

Bankers  of  a  company  are  not  its  officers :  Imperial  Land  Co.  of  Marseilles,  10  Eq. 
289. 

Prima  facie  the  company's  solicitor  is  not  an  officer  within  this  section  (Great 
Wheal  Polgooth  Co.,  ubi  supra;  Great  Western  Forest  of  Dean  Co.,  31  Ch.  D.  496); 
but  he  may  be,  e.  g.,  when  he  does  all  the  work  for  a  fixed  salary.  Liberator  Build- 
ing Society,  71  L.  T.  406.  An  auditor  is  an  officer  when  appointed  under  the  pro- 
visions now  commonly  inserted  in  articles  of  association,  i.e.,  substantially  the  same 
as  those  in  Table  A.  to  the  Act  of  1862,  whether  the  company  is  a  limited  bank 
under  the  Companies  Act,  1879  [London  and  General  Bank,  (1895)  2  Ch.  166),  or  an 
ordinary  trading  company.  Kingston  Cotton  Mill  Co.  (1),  (1896)  1  Ch.  6.  But 
every  auditor  is  not  an  officer,  and  certainly  not  an  accountant,  who  is  casually 
called  in  to  audit  accounts  or  prei^are  a  balance  sheet,  but  not  appointed  in  the 
manner  pointed  out  by  the  articles.  Western  Counties,  ^c.  Co.,  (1897)  1  Ch.  617. 
As  to  what  acts  constitute  misfeasance  on  the  part  of  an  auditor,  see  London  and 
General  Bank  (2),  (1895)  2  Ch.  673;  Kingston  Cotton  Mill  Co.  (2),  (1896)  2  Ch.  279. 

Nonfeasance  is  not  misfeasance  within  this  section.  Forest  of  Dean,  tibi  supra; 
Wedgwood  Co.,  31  W.  E..  181  ;  New  Mashonaland  Co.,  ubi  supra.  But  negligence 
amounting  to  a  breach  of  trust  is  misfeasance.  Liverpool  Household  Co.,  62  L.  T. 
873  ;  see  Marquis  of  Bute's  case,  (1892)  2  Ch.  100. 

No  set-off  is  allowed  upon  a  proceeding  under  this  section.  Flit  croft's  case,  ubi 
supra;  Anglo-French  Society,  21  Ch.  D.  492  ;  Milan  Tramways,  25  Ch.  D.  587;  see, 
however,  Cardiff  Savings  Bank,  45  Ch.  D.  537. 

A  claim  under  the  section  is  a  chose  in  action,  which  may  be  sold  and  assigned 
under  sect.  95.  Park  Gate  Co.,  17  Ch.  D.  234.  In  Wood  v.  Jf'oodhouse  and Rawson 
United  (W.  N.  (189G)  4),  an  order  was  made  for  sale  of  the  right  to  take  proceedings. 
A  sale  was  effected,  and  proceedings  were  commenced  but  compromised.  Accord- 
ingly, parties  who  arc  liable  to  proceedings  under  that  section  sometimes  find  it 
worth  while  to  buy  the  whole  assets,  paying  a  comjiosition  to  creditors,  and  the 
costs  of  the  winding-up. 

Afl  to  the  costs  allowed  on  a  misfeasance  summons,  see  Anglo- Austrian,  6;c.  Union, 
(1894)  2  Ch.  622,  and  consequent  new  rules,  infra,  p.  570. 
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And  as  to  payment  of  such  costs  when  all  the  assets  arc  covered  by,  but  are 
insufficient  to  pay  off  in  full,  the  debentures,  see  Ai'fflo' Austrian  Prmting,  ^-c.  Union, 
(1895)  2  Ch.  891. 

Let    all  parties  concerned  (Form  10),  on  the  part  of  A.  B.,  the    Form  623. 
off  recr,   and   as   such   the  liqr  of  the  above-named   coy,  that  the  I  ; 

r  •!  -1  oummons  by 

applicant  may  be  at  liberty,  &c.  \_e.y.,  as  m  the  following  order],  and  official 

that  the  applicant  may  be  indemnified  in  such  manner  as  the  Ct  may  receiver  for 

direct  against  any  costs  to  be  incurred  by  him  in  such  proceedings  out  proceed  for 

of  the  assets  of  the  above-named  coy.  misfeasance. 

Before  the  official  receiver  takes  proceedings  under  sect.  10,  he  makes  a  report  to  Report  to 
the  Board  of  Trade  as  to  the  proposed  proceedings,  which  is  accompanied  with  Board  of 
copies  of  his  draft  report  to  the  Court  of  the  summons  proposed  to  be  issued,  and   ■'■^^'i^- 
of  the  application  for  authority  to  employ  a  solicitor.     A  minute  by  the  Board  of 
Ti'ade  is  then  annexed,  which  is  noted  and  returned  to  the  Inspector- General  in 
Companies  Liquidation.     See  Re  Netv  Zealand,  <^-c.  Co.,  W.  N.  (1894)  200,  as  to  the 
official  receiver's  duty  to  apply  to  Board  before  taking  proceedings. 

Upon  the  applicon  of  C.  J.  S.,  the  off  recr  and  liqr  of  the  above-    Form  624. 
named  coy,  by  summons  dated  24th  June,    1892,  and  upon  hearing  Z~7'  ' 

counsel  for  the  applicant,  and  upon  reading  the  order  to  wind  up  above  sum- 
dated  the  2nd  of  May,  1891,  and  the  afft  of  S.,  filed  24th  of  June,  °^°^»- 
1892,  and  the  exhibits  therein  referred  to.  It  is  ordered  that  the 
appKcant  be  at  liberty  to  institute  and  prosecute  proceedings  under 
sect.  10  of  the  Cos  (Winding-up)  Act,  1890,  against  H.  B.,  of  &c.,  the 
promoter  and  one  of  the  directors  of  the  above-named  coy,  and  C.  D. 
and  E.,  directors  of  the  above-named  coy,  or  any  of  them  as  he  maybe 
advised,  but  such  proceedings  are  not  to  be  heard  until  after  the  trial 

of  certain  criminal  proceedings  now  pending  against  the  sd , 

and  (with  others),  arising  out  of  the   winding-up  proceedings 

"  In  the  matter  of  the  Co.,   Limtd."     And  it  is  ordered  that 

the  applicant  be  indemnified  against  any  costs  to  be  incurred  by 
him  in  such  proceedings  out  of  the  assets  of  the  above-named  coy. 
Anglo-Austrian  Printing,  S^c.  Union  (1891),  A.  0120.  28th  June,  1892. 
Registrar. 

Formal  parts  :  see  p.  22.  Form  625. 

that  it  may  be  declared  that  A.  is  liable  to  contribute  to  the  assets  of  7 

•'  ^  ,      Summons 

the  coy  the  sum  of  1.,  as  compensation  for  his  misfeasance  in  under 

accepting,  whilst  a  director  of  the  coy,   certain  bonus  shares  from  ^^^^-  ^^  ^^ 
A.  B.,  the  vendor  to  the  coy.     And  that  the  sd  A.  may  be  ordered, 
within  four  days  after  the  service  on  him  of  the  order  to  be  made 

hereon,  to  pay  the  sd  sum  of 1,  to  the  applicant  as  such  off  liqr,  and 

that  the  sd  A,  may  also  be  ordered  to  pay  the  costs  of  this  applicon. 

The  summons  must  state  very  clearly  the  nature  of  the  claim. 

Prima  facie  the  summons  ought  to  give  to  the  respondents  fair  notice  of  the 
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transactions  impeached,  and  the  grounds  of  impeachment,  and,  at  any  rate,  the 
affidavits  should  formulate  the  applicant's  case  and  state  whether  he  claims  in 
respect  of  broach  of  trust,  misfeasance,  fraud,  negligence,  or  how  otherwise. 
New  Mashonaland  Co.,  (1892)  3  Ch.  D.  577  (in  which  case  the  above  form  was 
approved  by  Vaughan  Williams,  J.).  As  to  the  inconvenience  of  inserting  alterna- 
tive claims,  see  E.  J.  Wrarjcj,  Limtcl.,  W.  N.  (1896)  166. 

Although  cases  against  different  respondents  must  not  be  mixed  up  in  an  oppres- 
sive way,  the  respondent  must,  as  a  general  rule,  ascertain  what  part  of  tho 
liquidators'  evidence  affects  him.  Ifntual  Socicti/,  22  Ch.  D.  714.  The  liquidators 
will  not,  in  the  absence  of  special  circumstances,  be  required  to  make  an  affidavit  of 
documents,  but  must  produce  those  which  the  respondent  requires  to  see.     Ibid. 


Form  626.        I^^t,  &c.,  on  tlie  hearing  of  an  applicon  on  the  part  of  the  abovo- 
~ ;: —  named  pits  in  the  second  above-mentd  action,  as  holders  of  debentures 

Summons  lor 

liberty  to  of  the  above-named  coy,  that  they  may  be  at  liberty  to  attend  the 

attend  pro-       proceedings  instituted  by  C.  J.  S.,  the  off  recr  and  liqr  of  the  above- 

under  sect.  10  named  coy,  under  sect.  10  of  the  Cos  Winding-up  Act. 

of  1890.  j^i^^  that  the   sd  off  recr  and  liqr  may  be  directed  to  give  notice 

from  time  to  time  to  Messrs.  A.  and  B.,  of  &c.,  the  applicants'  solors, 

of  all  proceedings  to  be  had  and  taken  under  the  sd  applicon,  and 

otherwise  in  and  about  the  sd  liquidation  until  further  order. 

And  that  the  costs  of  and  consequent  upon  this  applicon  may  be 
costs  in  the  above-mentd  action  of  B.  v.  A.  Co.,  and  be  added  to  the 
applicants'  securities,  and  the  ppal  and  interest  due  on  their  securities. 

As  to  entering  the  name,  &c.  of  the  person  having  liberty  to  attend,  see  R.  173 
of  1890,  supra,  Chap.  XIV. 


Form  627.        Upon  the  applicon  of 


the  off  liqr,  &c.,  Declare  that  the  sd 


Order  for 

repayment  of 

Tiiouey 

improperly 

paid  for 

proliiiiinary 

expenses. 


C,  H.,  P.,  S.,  and  W.,  directors  named  in  the  prospectus  of  the  sd 
coy,  are  jointly  and  severally  liable  to  pay  the  sum  of  3,000/.,  being 
the  balance,  after  giving  credit  for  the  sum  of  500/.  already  received 
by  the  sd  off  liqr,  of  the  sum  of  3,500/.,  the  amount  paid  to  S.  in 
respect  of  preliminary  expenses,  and  retained  or  applied  by  the  sd  S. 
for  purposes  other  than  preliminary  expenses  properly  payable,  together 
■with  interest  at  tho  rate  of  5  p.c.  p. a.  on  the  sd  3,500/.  from  the  respve 
dates  of  tho  payment  of  the  cheqties  to  the  sd  S.,  as  shown  by  the  sd 
afft  of,  (fcc,  as  follows  :  namely,  1,200/.  on,  &:g.  [^and  so  forfh'].  And 
order  that  tho  sd  C,  &c.  do,  within  fourteen  days  from  the  date  of  this 
order,  or  within  four  days  after  service  of  this  order,  jointly  and 
severally  pay  the  amount  of  the  sd  sum  of  3,000/.,  and  such  interest 
as  afsd,  to  tho  sd  S.,  tho  off  liqr  of  the  sd  coy.  And  order  tliat  the  sd 
C,  &c.  do  pay  to  the  sdoff  liqr  tlio  costs  of  and  incident  to  this  applicon 
and  consequent  thereon,  such  costs  to  be  taxed,  &c.  Enfjlefield  Colliery 
Co.,  Malins,  V.-C,  28th  July,  1877  ;  8  Ch.  Div.  388.     A.  1720. 
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Uj)on  tliG  applicon  of  tlio  off  liqr,  It  is  ordered  tliat  A.,  B.,  C,  aud    Form  628. 

D.  do,  Avitliin  seven  days  after  service  of  this  order,  pay  to  the  sd  A.  C,   'Z~,  '.    7 

•^  '  i.    J  7    Oi.£jpj.  agam8t 

as  such  off  liqr,  500/.  received  by  the  sd  A.,  B.,  C,  and  1).,  or  some  or  directors  to 
one  of  them,  for  unpaid  calls  on  shares  after  the  date  of  the  presenta-  repay  moneys. 
tion  of  the  peton  to  wind  up  the  sd  coy.      Globe  New  Patent,  M.  E., 
11th  April,  1876.     A.  807. 

This  order  was  probably  made  under  sects.  153,  165  of  1862,  ag'aiust  directors. 
Tlicy  had  applied  the  money  in  paying  their  own  fees.  See  also  Neath  Ilarbour,  S;c. 
Co.,  56  L.  T.  726  ;  and  compare  with  Civil  Service  Co.,  58  L.  T.  220  ;  and  IFasJwigton 
Diamond  Co.,  W.  N.  (1893)  17. 


Upon  the  applicon  of  the  liqr,  The  Ct  doth  order  and  declare  that    Form  629. 
the  sd  N.  appropriated  to  his  own  account  of  the  moneys  of  the  coy  the  Order  against 
following  sums,  viz.,  &c.  ;  and  that  he  has  become  liable  and  account-  manager, 
able  to  the  sd  coy  for  such  sums,  together  with  interest  thereon  resply 
at  the  rate  of  5  p.c.  x>.a.  from  the  afsd  dates  until  payment.     And 
order  for  paj'ment  on  or  before   25th  March,  1885,  or  subsequently 
within  four  days  after  service  and  costs.     Nicholson^ s  Discount  Co., 
Chitty,  J.,  1 1th  March,  1885.     B.  302.     And  see  the  order  of  Vaughan 
Williams,  J.,  in  Kingston  Cotton  Mill  Co.  (0098  of  1894). 

Upon  the  applicon  by  summons  dated,  &c.,  of  S.,  the  off  recr  and    Form  630. 


liqr  of  the  above-named  coy,  for  an  order  {i?iter  alia)  that  it  might  be  Qrder  for 
declared,  &c.,  and  upon  hearing,  &c.,  declare  that  the  sd  respondents,  repayment  of 
J.  L.  and  P.,  were  guilty  of  misfeasances  and  breaches  of  trust  in  ™viclend^s  and 
relation  to  the  above-named  coy,  aud  have  become  jointly  and  severally  extra  remu- 
liable  by  reason  thof  to  contribute  the  several  sums  hnftr  mentd  to  the  j^'t^^"^  ° 
assets  of  the  above-named  coy,  aud  order  that  the  sd  respondents, 
J.  L.  and  P.,  do  on  or  before  7th  March,  1894,  or  subsequentl}",  within 
four  days  after  service  of  this  order  upon  them  resply,  jointly  and 
severally  pay  to  the  sd  S.,  as  such  off  recr  and  liqr  as  afsd,  the  follow- 
ing sums  (that  is  to  say) : — (1)   10,000/.  wrongfully  pd  to  and  received 
by  the  sd  B.  on  or  about  13th  Aug.,  1890,  as  afsd,  and  (2)  the  sum 
of  2,150/.  12s.  Id.  pd  on  or  about  25th  Sept.,  1890,  to  the  shareholders 
of  the  above-named  coy  as  dividends  as  afsd,  together  with  interest  on 
the  sd  sums  resply  at  the  rate  of  5/.  p.c.p.a.  from  the  afsd  dates;  and 
order  that  the  sd  respondents,  J.  L.  and  P.,  do  on  or  before  7th  March, 
1894,  or  subsequently,  within  four   days  after  service  of  this  order 
upon  them  resply,  jointly  and  severally  pay  to  the  sd  S.,  as  such  off 
recr  and  liqr  as  afsd,  the  sum  of  466/.  13s.  4d.  pd  on  or  about  24th 
Oct.,    1890,   to  the   directors    of   the  above-named  coy  as   additional 
directors'  fees  as  afsd,  together  with  interest  thereon  at  the  rate  of 
5  p.c.p.a.  from  the  sd  24th  Oct.,  1890  ;  and  order  that  the  sd  respon- 
dents, J.  L.  aud  P.,  do  jointly  and,  severally  pay  to  the  sd  S.  his  costs 
p.  N  N 
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Form  631. 

Order  on 
directors  to 
repay  moneys 
improperly 
retained  to 
pay  qualifica- 
tions. 


of  this  applicon  (such,  costs  to  be  taxed),  except  so  far  as  the  same 
have  been  increased  by  adding  the  sd  B.  as  a  respondent  to  this 
applicon,  and  excepting  that  the  sd  S.  is  to  give  credit  for  what  he 
shall  have  received  from  G.  in  respect  of  the  costs  directed  to  be  taxed 
and  pd  by  him  under  the  sd  order  dated  3rd  Aug.,  1893.  Re  Anglo- 
Austricm,  Sfc.  Co.,  Vaughan  AVilliams,  J.,  10th  Feb.  1894. 

Uj)on  the  applicon  of  B.,  the  liqr  of  the  above-named  coy,  &c.,  and 
the  Ct  being  of  opinion  that  the  persons  named  in  the  schedule  hereto 
are  jointly  and  severally  liable  to  refund  the  sum  of  900^.  in  respect 
of  moneys  of  the  sd  coy  improj)erly  retained  by  them  while  directors, 
for  the  j)urpose  of  paying  up  the  twenty  shares  held  by  each  of  them 
therein,  and  interest  thereon  as  hinftr  mentd,  Order  that  the  sd  several 
persons  named  in  the  schedule  hereto  pay  to  the  sd  B.,  the  liqr  of  the 

sd  coy,  at  his  office.  No.  — , Street,  &c.,  within  four  days  after  the 

service  of  this  order  on  each  of  them  resply,  the  sum  of  1,053/.  13*.  Id., 
being  the  sd  sum  of  900/.  so  retained  by  them  as  directors,  with  the 
sum  of  153/,  13s.  Id.  for  interest,  less  income  tax,  due  to  the  date  of 
this  order,  at  the  rate  of  5  p.c.  p. a.,  from  the  date  when  the  sd  moneys 
making  up  the  sd  sum  of  900/.  were  resply  retained,  after  deducting 
income  tax.  And  order  that  the  sd  several  persons  named  in  the  sd 
schedule  do  also  pay  to  the  sd  B.  interest  at  the  rate  afsd  on  the  sd 
900/.  from  the  date  of  this  order  until  payment.  Patent  Cocoa  Fibre 
Co.,  Bacon,  V.-C,  1878.     B.  645. 


Form  632. 

Order  on 
directors  to 
pay  half 
premiums 
"which  ought 
to  have  been 
invested. 


Upon  the  aj)plicon  of  the  off  liqr,  and  of,  &c.,  Declare  that  each  of 
the  sd  directors  of  the  coy  is  jointly  and  severally  liable  to  the  extent 
of  half  the  premiums  received  by  them  resply  during  the  respve 
periods  when  they  were  such  directors,  after  deducting  the  amount  of 
death  claims  pd  under  policies  and  any  sums  pd  for  surrender  value 
of  policies.  And  order  that  the  persons  named  in  the  first  column  of 
the  schedule  hereto  (being  the  sd  directors)  on  or  before  17th  Dec. 
1877,  or  subsequently  within  four  days  after  service  of  this  order,  pay 
into  Ct  to  the  credit  of  this  matter,  "In  the  matter,  &c.,"  to  an  account 
to  be  intituled  "  Policy  Guarantee  Account,"  the  sums  in  the  second 
column  of  the  sd  schedule  set  opposite  the  names  of  such  persons  resply, 
amounting  in  the  whole  to  G28/.  18s.  5d.  And  order  that  C,  &c.,  pay 
to  the  applicants  their  costs  of  the  applicon  in  Chambers  and  of  and 
incidoTit  to  this  order,  to  bo  taxed,  &c.  Natioiial  Funds  Co.,  M.  E., 
17th  Nov.  1877.  B.  3075.  This  order  is  referred  to  in  Re  British 
Guardian  Co.,  14  Ch.  D.  335. 


Form  633.        Upon  the  applicon  of  IT.,  the  off  liqr,  &c.,  Declare  that  all  persons 
Order  declur-    being  directors  of  the  coy,  who  in  any  manner  authorized,  sanctioned, 
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or  participated  in  the  payment  to  shareholders  of  interest  on  their  ing  liability 
respve  shares  out  of  tlio  capital  of  the  sd  coy  are  jointly  and  severally  "^^  refurfd" 
liable  to  repay  to  the  off  liqr  of  sd  coy  the  amount  so  pd,  without  pre-  dividends 
judice  to  the  rights  of  the  directors  so  liable,  after  they  shall  have  pd  c^pitar*  °th 
to  the  off  liqr  the  amounts  due  from  them  resply,  to  recover  the  same  inquiries, 
from  the  shareholders  who  received  such  payments.     And  order  that 
the  following  inquiries  be  made  : — 1 .  An  inquiry  what  were  the  amounts 
of  the  various  payments  so  made  resply,  and  when  and  to  whom  the 
same  were  resply  made.     2.  An  inquiry  what  persons  were  directors 
of  the  sd  coy  at  the  respive  times  when  such  payments  were  made,  and 
which  of  them  in  any  way  authorized,  sanctioned,  or  participated  in 
the  making  of  such  payments.     And  costs  of  off  liqr  of  apj)licon  to  be 
taxed  and  allowed  out  of  assets  of  coy.     British  Imperial  Insurance 
Corporation,  Hall,  V.-C,  4th  Aug.  1879.     A.  2173. 

See  FHtcroft''s  case,  21  Ch.  Div.  519  ;  Alexandra  Palace,  21  Ch.  D.  150  ;  Lenham  ^ 
Co.,  25  Ch.  D.  752  ;  Oxford  Building  Society,  35  Ch.  D.  502. 


Upon  the  applicon  of  E.,  the  off  liqr  of  the  above-named  coy,  that    Form  634. 
it  might  be  declared  that  the  sale  to  H.,  on  the  10th  Nov.  1883,  of  Order  a^-ai  st 
certain  goods  of  the  sd  coy  lying  on  premises  of  the  L.  &  N.  W.  E.  Coy,  directors  for 
and  of  the   interest  of  the  coy  in  a  certain  railway  arch,  Limehouse,  ^yQ^^^^^^^ 
with  the  fittings,  tank,  and  tables  therein,  was  a  fraudulent  preference  fraiululent 
and  invalid ;  and  that  it  might  be  declared  that  the  sd  H.,  K.,  and  M.  P^'eference. 
resply  directors  of  the  coy,  were  resply  guilty  of  a  misfeasance  or 
breach  of  trust  in  relation  to  the  sd  coy  by  reason  of  such  sale  and 
fraudulent  preference,   and  for  other  relief,   as  in  the   sd  summons 
mentd,   and  upon    hearing  counsel   for  the   applicant,    &c.,    and   the 
judge  being  of  opinion  that  the  sale  afsd  was  a  fraudulent  preference 
and  invalid  as  afsd,  and  that  the  sd  H.,  K.,  and  M.  were  guilty  of  a 
misfeasance  or  breach  of  trust  in  relation  to  the  coy,  and  have  become 
jointly  and  severally  liable  by  reason  thereof,  Order  that  the  sd  H.,  K., 
and  M.  do  jointly  and  severally  pay  to  the  sd  E.,  as  off  liqr  of  the  sd  coy, 
the  sum  of  67^.  16*.  Qd.  in  respect  of  the  transactions  afsd,  and  order 
them  jointly  and  severally  to  pay  to  the  sd  E.  his  costs  of  the  applicon, 
to   be   taxed.     Nathl.    Holmes,   Limtd,  Kay,  J.,   27th   March,    1885. 
B.  366. 

The  above  order  was  made  not  only  under  sect.  1G5  of  18G2,  but  under  the  follow- 
ing- provision  : — 

S.  164  of  1862. — Any  such  conveyance,  mortgage,  delivery  of  goods,  payment,  Fraudulent 
execution,  or  other  act  relating  to  property  as  would,  if  made  or  done  by  or  against  pieierence. 
any  individual  trader,  be  deemed  in  the  event  of  his  bankruptcy  to  have  been  made 
or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such  trader, 
shall,  if  made  or  done  by  or  against  any  company,  be  deemed,  in  the  event  of  such 
company  being  wound  up  under  this  Act,  to  have  been  made  or  done  by  way  of 
undue  or  fraudulent  preference  of  the  creditors  of  such  company,  and  shall  be 
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invalid  accordingly  ;  and  for  the  purposes  of  this  section  the  presentation  of  a  peti- 
tion for  winding-up  a  company  shall,  in  the  case  of  a  company  being  wound  up  by 
the  Court  or  subject  to  the  supervision  of  the  Court,  and  a  resolution  for  winding- 
up  the  company  shall,  in  the  case  of  a  voluntary  winding-up,  be  deemed  to  corre- 
spond with  the  act  of  bankruptcy  in  the  case  of  an  individual  trader  ;  and  any  con- 
veyance or  assignment  made  by  any  company  formed  under  this  Act  of  all  its 
estate  and  effects  to  trustees  for  the  benefit  of  all  its  creditors  shall  be  void  to  all 
intents. 

This  section  renders  the  bankruptcy  law  for  the  time  being  in  force  applicable. 

Liverpool  Guarantee  Co.,  30  W.  R.  378;  W.  N.  (1882)  18. 

Incorporation        S.  48  of  Bankruptcy  Act,  1883. —  (1)  Every  conveyance  or  transfer  of  property, 

01  bankruptcy  or  charge  thereon  made,  every  payment  made,  every  obligation  incurred,  and  every 

^  '         judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  they 

become  due  from  his  own  money  in  favour  of  any  creditor,  or  any  person  in  trust 

for  any  creditor,  with  a  view  of  giving  such  creditor  a  preference  over  the  other 

creditors  shall,   if  tlie  person  making,   taking,   paying,    or  suffering  the  same  is 

adjudged  bankrvtpt  on  a  bankruptcy  petition  presented  within  three  months  after 

the  date  of  making,  taking,  paying,  or  suffering  the  same,  be  deemed  fraudulent 

and  void  as  against  the  trustee  in  the  bankruptcy. 

(2)  This  section  shall  not  affect  the  rights  of  any  person  making  title  in  good 
faith,  and  for  valuable  consideration,  through  or  under  a  creditor  of  the  bankrupt. 

The  above  section  is  almost  in  the  same  terms  as  sect.  92  of  the  Bankruptcy  Act, 
1869,  but  that  section  was  not  to  "affect  the  rights  of  a  purchaser,  payee,  or  incum- 
brancer in  good  faith  and  for  valuable  consideration,"  and  on  those  words  it  was 
held  that  a  debtor  might  prefer  a  creditor,  provided  that  the  latter  accepted  pay- 
ment in  good  faith  and  for  value  {Butcher  v.  Stead,  L.  R.  7  H.  L.  839) ;  whereas 
the  above  section  deprives  the  creditor  himself  of  this  protection. 

Under  sect.  48  (as  under  sect.  92  of  the  former  Act)  the  act  will  be  a  fraudulent 
preference  where  it  appears  that  the  substantial  and  dominant  view  with  which  it 
was  done  was  in  order  to  prefer.  Ex  parte  Griffith,  23  Ch.  Div.  69  ;  Ex  parte  Hill, 
23  Ch.  Div.  695  ;  Land  Development  Co.,  39  Ch.  Div.  259.  It  is  not  sufficient  that 
the  creditor  was  in  fact  preferred.     Ex  parte  Taylor,  18  Q.  B.  Div.  295. 

Bond  fide  pressure  will  take  the  act  out  of  the  section,  but  a  director  whilst  in 
office  cannot  exercise  such  pressure.     Gas  Light  Co.  v.  Terrell,  10  Eq.  168. 

Creditor  in  the  section  includes  contingent  creditor.  In  reFaine,  (1897)  1  Q.  B.  122. 

In  Re  Inns  of  Court  Hotel  Co.,  6  Eq.  82,  debentures  were  held  good  though  the 
company  was  in  difficulties  when  they  were  issued.  See  also  Poolers  case,  9  Ch.  Div. 
322,  where  du-ectors  had  paid  up  their  shares  and  applied  amount  in  satisfaction 
of  a  debt  which  they  had  guaranteed,  and  it  was  held  that  the  transaction  was 
unimpeachable.  But  payment  by  directors  in  advance  of  calls,  and  repayment 
thereout  of  fees  with  a  view  to  preference,  was  held  fraudulent  and  void.  JFash- 
ington  Diamond  Co.,  (1893)  3  Ch.  95. 

A  payment  made  fraudulent  and  void  by  this  section  is  a  misfeasance  by  the 
directors  within  sect.  10  of  the  Act  of  1890.     Ibid.  p.  115. 

Debenture  holders  cannot  rely  on  this  section.  Willmott  v.  London  Celluloid,  34 
Ch.  Div.  147. 

And  SCO  Sharp  v.  McHenry,  38  Ch.  D.  427. 

See  also  Williams  on  Banlcruptcy,  p.  210. 

Form  635.  Upon  tlic  aiiplicon  of  ofT  liqv  of  coy  and  of  B.,  a  wliole  life  policy 
Ord»r  a-'airiHt  ^■-'^*^^'^"  *^^  '^^J'  ^^  fiu'tlicr  procccd  -svitli  iLo  summons  in  tlicso  matters, 
dir(<;t.,rM  after  issued  2Gth  May,  1879,  and  upon  liearing,  &c.,  Order  that,  pursuant  to 
inquiry. 
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tho  sd  order  of  15th  March,  1880,  and  the  chief  clerk's  certificate, 
dated  27th  July,  1880,  the  several  persons  named  in  the  first  column 
of  schedule  hereto,  being  some  of  the  directors  of  coy,  do,  on  or  before 
31st  March,  1881,  or  subsequently  within  fourteen  days  after  service 
of  this  order,  pay  to  off  liqr,  at  his  office,  situate,  &c.,  the  respive  simis 
set  ojiposite  their  respive  names  in  the  second  column  of  schedule, 
being  the  simis  for  which  such  persons  resply  are  liable  in  respect  of 
uninvested  premiums  on  whole  life  policies  of  sd  coy,  and  \^responde7its 
to  pay  costs  of  applicons^.  Schedule,  showing  bonus  and  amounts. 
British  Giiardian  Life  Assurance  Co.,  Hall,  V.-C,  17th  March,  1881. 
A.  643. 


The  applicon  by  summons  dated,  &c.,  of  S.  W.,  the  off  recr  and  Form  635a. 
liqr.,  &c.,  order  and  declare  that  the  sd  H.  is  liable  to  contribute  Order  on 
to  the  assets  of  the  cov  the  sum  of  £ (being  the  aggregate  of  <iirector  to 

T  -n-  f.     1  n     1         1  repay  amount 

certain  sums  reed  by  the  sd  H.  out  of  the  assets  of  the  above-named  received 
coy  in  respect  of  an  alleged  liability  of  the  above-named  coy  to  the  sd  through 
X.),  with  interest  thereon  at  the  rate  of  £4  p.c.  -p. a.  from  the  dates  when  tor^ 
such  sums  were  pd  by  the  above-named  coy,  which  interest  at  the  date 

hereof  amounted  to  tho  sum  of  £ .     And  it  is  ordered  that  the  sd 

H.  do,  within  four  days  after  the  service  on  him  of  this  order,  -paj  the 

sd  several  sums  of  £ and  £ (less  income-tax),  together  with 

further  interest  (less  income-tax),  on  the  sd  sum  of  £ ,  at  the  rate 

afsd,  from  the  date  hereof  until  payment,  to  the  applicant,  the  sd 
S.  W.,  as  such  off  recr  and  liqr.  And  it  is  ordered  that  the  sd  H.  do 
pay  to  the  sd  S.  W.  his  costs  of  this  application,  such  costs  to  be 
taxed.     /.  W.  Hobbs  Sf  Co.,  00119  of  1892,  Wright,  J.,  13  Dec.  1893. 

The  Court  has  jurisdiction  to  order  the  liquidator  to  give  security  for  costs.  lie 
Seventh  Hast  Central  Building  Society,  51  L.  T.  109  ;  Stroufj  v.  Carhjle  Press  (No.  2), 
W.  N.  (1893)  51  ;  and  compare  Foole:/  v.  Whetham,  W.  N.  (1884)  176  (in  bank- 
ruptcy), and  see  the  order  following  and  the  notes  thereto. 

Upon  the  applicon  of  A.,  named  as  one  of  the  respondents  to  the    Form  636. 
summons  issued  in  this  matter  by  B.,  the  liqr  of  the  coy,  on,  &c.,  and  Lkmidator 
upon  hearing  the  solors  for  the  applicant,  &c.,  Order  that  the  sd  B.  do  ordered  to 
give  security  by  bond  to  the  sd  A.  in  the  sum  of  100^.,  conditioned  to  fo\!costTof*^ 
answer  the  costs,  in  case  any  costs  shall  be  ordered  to  be  pd  by  the  sd  summons  for 
B.,  as  such  liqr,  to  the  applicant  A.,  as  such  respondent,  to  the  sd  misfeasance, 
summons,  such  bond  to  be  settled  in  Chambers  in  case  the  parties 
differ ;  but  the  sd  B.,  as  such  liqr,  is  to  be  at  liberty,  instead  of  giving 
such  security,  to  pay  100^.  into  Ct  to  the  credit  of  "In  the  matter  of 
[the  Acts  and  of  the  coy]  security  for  costs  in  favour  of  A.,  respondent, 
to  summons."     And  it  is  ordered  that,  until  such  security  is  given  or 
payment  made,  the  sd  B.  do  not  take  any  further  proceedings  under 


Sotf  WINDING-UP  BY  THE  COURT.       [ChAP.  XLV. 

tlie  sd  summons  against  the  sd  A. ;  and  costs  of  appllcon  to  abide 
result  of  summons.  Pearson,  J.,  lOtli  May,  1884.  lie  Wcd(jeivood  Co., 
B.  2258. 

But  in  a  recent  case,  when  the  respondents  to  a  misfeasance  summons  taken  out 
by  the  official  receiver  and  liquidator,  applied  for  an  order  for  security  for  costs,  and 
the  application  was  opposed,  Homer,  J.,  expressed  the  opinion  that  the  liquidator 
was  personally  liable  to  pay  costs  at  the  hearing,  and  that  the  Court  in  considering 
whether  an  order  for  costs  should  be  made  against  him  would  have  regard  to  the 
fact  that  he  had  opposed  an  application  for  security.  The  application  for  security 
was  refused  on  the  ground  of  the  Court's  having  jurisdiction  to  order  personal  pay- 
ment, but  without  costs.  IF.  Powell  and  Sons,  (1896)  1  Ch.  681.  This  decision  was 
followed  by  Stii-ling,  J.,  in  Chambers,  in  Western  Counties,  ^-c.  Co.,  on  the  4th  May, 
1896.     See  the  order  below. 


Form  636a.       Upon  the  applicon  of  P.  and  P.  (two  of  the  respondents  to  the 
summons  issued  herein,  on  the  day  of ,  18 — ),  asking  that 


Order  refus- 
ing security 
on  liquidator 
admitting  lia- 
bility for 
costs. 


C,  the  deputy  off  recr  and  liqr  of  the  above-named  coy,  the  appKcant 
in  the  sd  summons,  might  be  ordered  to  give  security  in  the  sum  of 
300^.  conditioned  to  answer  the  costs  in  case  any  costs  should  be 
ordered  to  be  pd  by  the  sd  C,  as  such  liqr  to  the  applicants,  and  that 
until  such  security  was  given  the  sd  0.  might  be  directed  not  to  take 
any  further  proceedings  under  the  sd  summons  against  the  sd  appli- 
cants. And  upon  hearing  counsel  for  the  applicant  and  for  the  sd  C, 
and  upon  reading  the  affit  of  H.,  filed,  &c.,  and  the  several  exhibits 
therein  referred  to,  and  the  sd  C,  the  deputy  off  recr  and  liqr  of  the 
sd  coy,  by  his  counsel  admitting  that  he  is  personally  responsible  for 
any  costs  the  Ct  might  order  him  to  pay  of  the  sd  summons  of,  &c, 
[the  misfeasance  summons'].  The  judge  doth  not  make  any  order  as  to 
costs  or  otherwise.  Western  Counties  Bakeries,  ^"c.  Co.,  Stirling,  J., 
4th  May,  1896. 

An  order  for  personal  payment  of  costs  by  the  liquidator  was  afterwards  made  by 
the  Court  of  Appeal.     See  (1897)  1  Ch.  632. 


Report  to  Board  of  Trade. 

When  the  official  receiver  proceeds  under  sect.  10,  at  the  conclusion  of  the  pro- 
ceedings he  makes  a  report  of  the  result  to  the  Board  of  Trade. 


Bankruptcy  Proceedings  under  the  Order. 

By  sect.  1  of  the  Companies  (Winding-up)  Act,  1893,  an  order  for  payment  of 
money  made  under  sect.  10  of  tlic  Act  of  1890,  is  to  be  deemed  a  final  judgment 
within  para,  (g)  of  sub-sect.  1  of  s,  4  of  the  Bankruptcy  Act,  1883. 
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PROSECUTION  OF  niRECTORS  AND  OTHERS. 

S.  167  of  1862. — Where  any  order  is  made  for  winding-up  a  company  by  the  Court  may 
Court  or  subject  to  the  supervision  of  the  Court,  if  it  appear  in  the  course  of  such  order  prose- 
winding-iip  that  any  past  or  present  director,  manager,  ofEcer,  or  member  of  such  '^^^^^  ^^ 
company  has  been  guilty  of  any  offence  in  relation  to  the  company  for  which  he  is  ' 

criminally  responsible,  the  Court  may,  on  the  application  of  any  person  interested 
in  such  winding-up,  or  of  its  own  motion,  direct  the  official  liquidators,  or  the 
liquidators  (as  the  case  may  be),  to  institute  and  conduct  a  prosecution  or  prosecu- 
tions for  such  offence,  and  may  order  the  costs  and  expenses  to  be  paid  out  of  the 
assets  of  the  company. 

S.  168  of  1862. — Where  a  company  is  being  wound  up  altogether  voluntarily,  if 
it  appear  to  the  liquidators  conducting  such  winding-up  that  any  past  or  present 
director,  manager,  officer,  or  member  of  such  company  has  been  guilty  of  any  offence 
in  relation  to  the  company  for  which  he  is  criminally  responsible,  it  shall  be  lawful 
for  the  liquidators,  with  the  previous  sanction  of  the  Court,  to  prosecute  such  offender, 
and  all  expenses  properly  incuiTed  by  them  in  such  prosecution  shall  bo  payable  out 
of  the  assets  of  the  company  in  priority  to  all  other  liabilities. 

Under  the  old  practice  (R.  51  of  November,  1862),  every  apphcation  under  the  Howapplica- 
167th  and  168th  sections  of  the  said  Act  was  to  be  made  by  petition,  and  a  petition  ^^^^  made, 
is  still  the  proper  mode  of  application  under  sect.  168,  or  perhaps  in  supervision 
proceedings.     See  R.  17  of  April,  1892. 

f  An  order  on  petition  made  by  Homer,  J.,  on  the  19th  Dec.  1896,  in  Myers  and 
Reeves,  Limtd. 

But  the  rule  of  November,  1862,  having  been  annulled  so  far  as  regards  compul- 
sory winding-up  (R.  180  of  1890),  it  is  apprehended  that  the  proper  course  in  such 
a  windiug-up  in  the  High  Court,  under  the  new  practice,  is  to  apply  by  summons 
ex  parte.  If  deemed  expedient,  the  summons  can  be  adjourned  to  the  Judge  in 
Chambei's,  or  into  Court. 

R.  5  of  1890. — In  Courts  other  than  the  High  Court,  the  following  matters  and  Where  heard. 

applications  to  the  Court  shall  be  heard  in  open  Court (c)  Applications 

under  sect.  167  of  the  Companies  Act,  1862.    .     .    . 

Looking,  however,  to  the  expense  of  prosecution,  and  to  the  delay  and  risk,  the 
Coiu't  has  heretofore  rarely  given  leave  to  take  proceedings.  According,  however, 
to  the  present  practice,  the  Official  Receiver  makes  a  report  to  the  Board  of  Trade 
as  to  whether  there  are  grounds  for  prosecuting,  and  the  materials  are  in  a  proper 
case  transmitted  by  the  Board  to  the  Director  of  PubHc  Prosecutions.  But  occa- 
sionally application  by  petition  is  made  to  this  Court  for  leave  to  prosecute. 

Let,  &c.,  that  the  applicant  may  be  at  liberty  to  institute  and  conduct    Form  637. 

a  prosecution  of  A.  B.  for  certain  offences  committed  by  him  in  relation  ~  ;; 

*■  Summons  for 
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leave  to 
prosecute. 


Affidavit. 


to  the  above-named  coy  and  the  members  and  creditors  thof,  and  that 
the  applicant  may  be  indemnified,  in  such  manner  as  the  Ct  may  direct, 
against  any  costs  to  be  incurred  by  him  in  such  proceedings  out  of  the 
assets  of  the  coy,  or  such  other  order  as  to  the  Ct  may  seem  expedient. 

The  summons  will  be  ex  parte,  and  should  be  supported  by  an  affidavit  showing  a 
strong  case  for  prosecution,  and  also  the  extent  of  the  assets  and  liabilities.  The 
Court  is  not  willing,  when  the  assets  are  small,  to  sanction  proceedings  which  may 
swallow  up  or  largely  reduce  those  assets. 

The  form  following  is  a  specimen  of  a  petition  for  liberty  to  prosecute.  The 
afEdavit  in  support,  when  the  application  is  by  summons,  must  set  out  the  facts  in 
like  detail. 


Form  638. 

Petition  for 
liberty  to 
prosecute 
directors. 


Title  and  commencement.     See  infra^  Form  750. 
1,2,  3.  [Particulars  as  to  constitution  of  coy.     D.  to  be  chairman, 
&c.] 

4.  The  coy  carried  on  business  until  the  resolution  to  wind  up 
voluntarily,  passed  23rd  June,  1880,  supervision  order  made  26th  June, 
1880. 

5.  During  the  period  that  the  sd  coy  carried  on  business  as  afsd, 
they  made  in  the  year  1873  a  profit  available  for  dividend,  but  in  no 
subsequent  year  was  there  a  profit  properly  available  for  dividend. 
Nevertheless,  the  sd  coy  pd  dividends  at  the  rate  of  15  p.c.  p. a.  in  the 
years  1874,  1875,  1876,  and  1877  on  the  paid-up  capital,  and  all  such 
dividends,  amounting  in  the  aggregate  to  21,600?.,  were  pd  out  of  the 
capital  of  the  coy. 

6.  The  sd  dividends  for  the  years  1874  to  1877,  as  above,  were 
declared  and  pd  under  delusive  and  fraudulent  balance-sheets  which 
were  presented  to  the  sd  coy,  showing  in  each  case  a  profit  available 
for  dividend,  the  sd  profit  being  really  made  up  by  false  and  fraudu- 
lent entries  in  the  books  and  balance-sheets  of  the  coy,  to  which  the 
sd  D.  was  privy  in  the  manner  hnftr  appearing,  both  with  intent  to 
defraud  and  deceive  the  then  existing  members  of  the  coy,  and  also 
to  induce  persons  to  purchase  shares  of  the  sd  coy. 

7.  In  the  month  of  June,  1875,  AV.,  who  was  a  book-keeper  of  the 
coy,  prepared  a  rough  balance-sheet  for  the  year  1874,  which  he 
showed  to  the  sd  D.,  who  declared  his  determination  to  declare  a 
dividend  of  15  p.c,  and  as  the  sd  rough  balance-sheet  did  not  show 
profits  enough  to  declare  such  a  dividend,  the  accounts  of  the  coy 
showing  assets  or  overpaid  accounts  to  be  treated  as  assets,  were 
falsified  by  direction  of  sd  D.,  by  falsely  increasing  the  amount  thof 
thereby  shown,  until  a  balance  of  profit  was  shown  sufficient  to  declare 
a  dividend  at  the  rate  of  15  p.c.  p. a.,  and  to  carry  forward  a  consider- 
able sum  to  the  following  year.  Tho  sd  W.  prepared  similar  rough 
balance-sheets  for  tho  years  1875,  187G,  aud  1877  rosply,  each  of  which 
showod  a  loss,  but  for  each  of  such  years  the  figures  were  so  falsified 
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as  to  sliow  a  profit  available  to  pay  a  dividend  of  15  p.c.  for  each  year, 
and  carry  forward  a  considerable  sum  to  tlio  following'  year,  and  in 
each,  case  the  alterations  were  made  by  the  sd  W.  in  the  presence  and 
by  the  direction  of  the  sd  D. ;  the  drafts  of  the  balance-sheets  for  each 
year  of  the  sd  years,  which  were  afterwards  submitted  to  the  coy,  were 
made  by  the  sd  D.  after  such  alterations  as  afsd  had  been  made  by 
his  directions,  and  when  presented  were  by  him  circulated  among  and 
published  to  the  members  of  the  coy,  and  the  sd  balance-sheets  had, 
in  each  case,  annexed  thereto  a  report  of  the  directors  signed  by  the 
sd  D.  Your  petr  is  informed  and  believes  that  the  sd  D.  also  showed 
the  sd  balance-sheets  to  persons  to  induce  them  to  purchase  from  him 
shares  in  the  sd  coy. 

8.  During  the  period  afsd,  namely,  1874  to  1877  inclusive,  the  sd 
D.  sold  many  of  his  shares  in  the  coy,  and  afterwards  actions  were 
brought  against  him  by  some  of  the  purchasers  of  such  shares  on  the 
ground,  as  your  petr  has  been  informed  and  believes,  that  the  fraud  of 
the  sd  D.  in  respect  of  the  sd  balance-sheets  had  induced  the  sd  respive 
pits  in  the  sd  actions  to  purchase  the  sd  shares.  Two  of  the  sd  actions 
were  tried  at  Leeds  Assizes  in  the  month  of  Feb.  1882,  and  resulted  in 
verdicts  for  pits  in  each  case.  Evidence  to  the  effect  afsd  as  to  the  sd 
accounts  was  given  at  the  sd  trials  on  behalf  of  pits  or  one  of  them, 
and  the  sd  D.  did  not  make  any  denial  thof. 

9.  An  applicon  was  made  in  the  sd  winding-up  by  certain  creditors 
of  the  sd  coy  to  this  Honourable  Ct  that  the  conduct  of  the  sd  D.  and 
others,  in  respect  of  the  declaration  and  payment  of  the  sd  dividend 
under  delusive  and  fraudulent  balance-sheets,  and  in  reference  to 
breaches  of  trust  in  relation  to  the  sd  coy,  might  be  examined  into, 
and  that  the  sd  D.  and  others  might  be  ordered  to  pay  to  the  liqrs  of 
the  sd  coy  the  amount  of  the  dividends  so  pd. 

10.  "When  the  sd  applicon,  which  was  adjourned  into  Ct,  came  on 
for  hearing,  evidence  to  the  effect  afsd  was  given  in  respect  of  the  sd 
applicon,  and  on  the  26th  Nov.  1883,  this  Honourable  Ct  was  of 
opinion  that  the  sd  D.  and  W.  were  jointly  and  severally  liable  for  the 
sum  of  21,600/.,  with  interest  at  5  p.c.  p. a.,  and  ordered  payment  thof 
and  of  the  costs  of  the  sd  applicon  to  your  petr  accordingly. 

11.  The  sd  D.  is  insolvent,  and  so  is  the  sd  W.,  and  the  sd  sums 
have  not  been  pd,  and  it  is  not  likely  that  any  considerable  amount 
thof  will  be  recovered. 

12.  Under  the  circumstances  herein  set  forth  your  petr  is  advised 
and  believes  that  the  sd  D.  has  been  guilty  of  offences  in  relation  to  the 
sd  coy  for  which  he  is  criminally  responsible  within  the  meaning  of 
sects.  83  and  84  of  the  Act  of  24  &  25  Vict.  c.  96,  and  sects.  166  and 
167  of  the  Cos  Act,  1862. 

13.  Your  petr  has  been  requested  to  make  this  applicon  by  a  large 
number  of  the  creditors  of  the  sd  coy,  who  are  desirous  that  your  petr 
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should  obtain  tlie  order  hnftr  prayed.  The  debts  due  to  the  creditors  of 
the  coy  above  10/.,  excluding  the  debts  for  which  the  sd  D.,  and  M.,  his 
wife,  were  admitted  creditors,  and  which  debts  are  now  claimed  to  be 
held  by  the  solor  of  the  sd  D.,  and  on  which  no  claim  whatever  can, 
as  your  petr  is  advised  and  believes,  be  made  upon  the  assets  of  the 
coy,  and,  excluding  the  amounts  owing  to  C.  and  C,  the  mother-in-law 
and  brother-in-law  of  the  sd  D.,  amount  to  14,590/.  Creditors  to  the 
amount  of  10,550/.  have  assented  to  this  present  applicon. 

14.  A  dividend  of  5s.  in  the  pound  has  already  been  pd  to  the  creditors 
of  the  coy.  Your  petr  has  in  his  hands  assets  of  the  coy  sufficient 
to  pay  the  expenses  of  such  prosecution  as  hnftr  mentd. 

16.  Your  petr  craves  leave  to  refer  to  the  evidence  filed  in  support 
of  the  above-mentd  applicon  to  this  Honourable  Ct  in  support  of  this 
peton. 

Your  petr  therefore  prays  that  he  may  be  at  liberty  to  institute 
and  conduct  a  prosecution  of  the  sd  D.  for  his  offences  as 
afsd,  and  to  pay  the  costs  and  expenses  of  such  prosecution, 
and  also  of  this  peton,  out  of  the  assets  of  the  coy,  or  that 
such  other  order  may  be  made  in  the  premises  as  to  the  Ct  may 
seem  meet. 

Petition  presented  9tli  May,  1884,  answered  for  lOth  May,  1884.  Order  acccord- 
ingly  that  day.     Petition  not  served  on  any  one. 

For  cases  on  the  above  sections,  see  Eupion  Fuel  Co.,  W.  N.  (1875)  10,  where 
liberty  to  prosecute  refused. 

Re  Northern  Counties  Bank,  31  W.  R.  546,  liberty  refused,  but  the  prosecution  was 
subsequently  taken  up  by  the  Treasury. 

Re  Denham  #  Co.,  32  W.  E.  920.    Prosecution  directed. 


Form  639. 

Order  giving 
liberty  to 
prosecute. 


Upon  the  peton  of  H.,  the  liqr  of  the  association,  on  2nd  May,  1882, 
preferred,  &c.,  and  upon  hearing  counsel,  and  upon  reading  the  sd 
peton  and  affts,  it  is,  pursuant  to  sect.  168  of  the  Cos  Act,  1862, 
ordered  that  the  petr  H.  be  at  liberty  to  prosecute  Gr.,  late  secretary  of 
the  sd  association,  in  respect  of  all  or  any  of  the  defalcations  in  the 
peton  referred  to.  And  order  that  the  costs  and  charges  properly  in- 
curred by  the  petr  II.  in  sd  prosecution  be  taxed  by  the  taxing  master, 
and  pd  out  of  the  assets  of  the  sd  association  in  priority  of  all  other 
liabilities.  Mercantile  Marine  Assurance  Association,  North,  J.,  for 
Chitty,  J.,  Gth  May,  1882.  B.  888.  And  see  Myers  and  Beeves,  Liniid., 
Eomcr,  J.,  I'Jth  Dec,  1896. 


Form  640. 

Order  tin  to 
production  of 
depoHitions 
with  a  view  to 
prosecution. 


Upon  the  applicon  of  the  solor  for  the  affairs  of  her  Majesty's  Trea- 
sury, and  upon  hearing  the  solors  for  the  applicant,  and  reading  the 
afft  of  F.,  filed  25th  Sept.  1883,  Order  that  the  proper  officer  do  pro- 
duce at  llic  Police  Ct,  Newcastle-on-Tyno,  on  15th  Oct.  1883,  at  ten 
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o'clock  in  tlio  forenoon,  on  tlie  hearing  of  a  certain  summons  against 
0.,  and  B.,  and  H.,  and  others,  and  also  on  such  other  days,  and  at 
such  times,  as  may  be  required  on  behalf  of  the  prosecution,  the 
original  deposition  of  0.,  filed  in  this  matter  on  24th  May,  1882,  and 
the  original  deposition  of,  &c.  Northern  Counties  Bank,  Vacation 
Judge  for  Chitty,  J.,  30th  Oct.  1883.     B.  424. 

The  deposition  referred  to  was  taken  upon  an  examination  of  witnesses  under  Use  of 
sect.   115  of  the  Act.     Such  a  deposition  is  evidence  against  the  deponent,   see  ^^positions. 
notes  preceding  Form  589,  supra. 

In  a  recent  case,  when  a  deponent  at  a  private  examination  was  prosecuted  for 
perjury,  the  prosecutor  served  the  registrar,  in  companies  winding-up,  with  a 
suhpa'iia  duces  tecum  in  respect  of  the  depositions,  and  it  was  not  considered  necessary 
to  obtain  an  order  from  the  judge  or  registrar,  but  see  R.  1  of  Nov.,  1895,  supra, 
Chap.  II. 

As  to  using  depositions  taken  at  a  public  examination,  see  sect.  8  (7)  of  1890, 
p.  524,  supra,  and  compare  R.  27  of  April,  1892,  supra,  p.  540. 
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CHAPTER  XLVII. 


COMPROMISES. 


With 
creditors. 


With  contri- 
butories  and 
debtors. 


Security. 


What  sanc- 
tion required. 


Control  of 
Court,  &c. 


Compelling 
compromiBC. 


Evidence. 


Sect.  159  of  1862. — The  liquidator  may,  with  the  sanction  of  the  Court,  where 
the  company  is  being  wound  up  by  the  Court,  and  with  the  sanction  of  an  extraordi- 
nary resolution  of  the  company  where  the  company  is  being  wound  up  altogether 
voluntarily,  pay  any  classes  of  creditors  in  full,  or  make  such  compromise  or  other 
arrangement  as  the  liquidators  may  deem  expedient  with  creditors,  or  persons 
claiming  to  be  creditors,  or  persons  having  or  alleging  themselves  to  have  any  claim, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages, 
against  the  company,  or  whereby  the  company  may  be  rendered  liable. 

Sect.  160  of  1862. — The  liquidators  may,  with  the  sanction  of  the  Court,  where 
the  company  is  being  wound  up  by  the  Court,  or  subject  to  the  supervision  of  the 
Court,  and  with  the  sanction  of  an  extraordinary  resolution  of  the  company  where 
the  company  is  being  wound  up  altogether  voluntarily,  compromise  all  calls  and 
liabilities  to  calls,  debts,  and  liabilities  capable  of  resulting  in  debts,  and  all  claims, 
whether  present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages,  subsisting  or  supposed  to  subsist  between  the  company  and  any  contribu- 
tory or  alleged  contributory,  or  other  debtor  or  person  apprehending  liability  to  the 
company,  and  all  questions  in  any  way  relating  to  or  affecting  the  assets  of  the 
company  or  the  winding-up  of  the  company,  upon  the  receipt  of  such  sums,  pay- 
able at  such  times,  and  generally  upon  such  terms  as  may  be  agreed  upon,  with 
power  for  the  liquidators  to  take  any  security  for  the  discharge  of  such  debts  or 
liabilities,  and  to  give  complete  discharges  in  respect  of  all  or  any  such  calls,  debts, 
or  liabilities. 

Sect.  12  (1)  of  1890. — The  liquidator  of  a  company  which  is  being  wound  up  by 
the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspec- 
tion ....  exercise  any  of  the  powers  conferred  by  sect.  159  or  sect.  160  of  the 
Companies  Act,  1862. 

If  there  be  no  committee  of  inspection,  "the  sanction"  may,  subject  to  the 
directions  of  the  Board  of  Trade,  be  exercised  by  the  official  receiver.  See  sect.  9  (9) 
of  1800,  andR.  169  of  1890. 

Sect.  12  (3)  of  1890. — The  exercise  by  the  liquidator  of  the  powers  referred  to  in 
this  section  shall  be  subject  to  the  control  of  the  Court,  and  any  creditor  or  con- 
tributory may  apply  to  the  Court  with  respect  to  any  exercise  or  proposed  exercise 
of  any  of  those  powers. 

And  see  sect.  23  of  1890,  as  to  the  control  of  the  creditors  and  contributories  in 
general  meeting. 

It  was  held,  under  the  old  practice,  that  the  Court  had  no  jurisdiction  to  compel 
a  liquidator  to  compromise  [Pearson'' s  case,  7  Ch.  309) ;  but  qucerc  whether,  having 
regard  to  sects.  12  and  23  of  1890,  a  liquidator  may  not  now  be  compelled  to 
coiniiromisc  in  ii  proper  case.  In  sanctioning  a  comiH'omiso  the  Court  is  exercising 
a  judicial  discretion,  and  accordingly  evidence  of  the  propriety  of  the  compromise 
must  bo  forthcoming.  I'^x  parte  Tolly,  1  ])r.  &  Sm.  273.  It  has,  however,  been 
held  that  the  judge  may  act  on  tho  knowledge  he  has  already  obtained  in  the 
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wiuding'-np.  Oriental  Bank  Corp.  (No.  2),  56  L.  T.  8G8.  The  sanction  of  the 
registrar  is  sufficient  (R.  3  of  1892),  though,  of  course,  any  of  the  parties  can 
require  the  matter  to  be  heard  by  the  judge.     Ex  parte  Garstin,  10  W.  R.  457. 

A  contributory  who  is  unable  to  pay  the  calls  made  on  him  generally  endeavours  Practice  as  to 
to  effect  a  compromise.     In  such  a  case  he  is  very  commonly  required  to  make  an  contribu- 
affidavit  as  to  his  means,  and  if  it  seems  desirable  he  can  be  cross-examined  thereon.    ''°"<^s. 
If  the  liquidator  is  satisfied,  he  will  enter  into  a  provisional  agreement  with  the 
contributory  embodying   the  terms  of  compromise,   and  will  then  ajij^ly  for  the 
sanction  of  the  Court  by  ex  parte  summons. 

1.  I  am  tlie  holder  of  100  shares  in  the  above-named  coy,  and  I  am    Form.  641. 
unable  to  pay  the  two  last  calls  of  5Z.  per  share,  lately  made  upon  me    .^,    . 

in  respect  of  the  sd  shares.  contributory 

2.  The  paper  writing   now  shown  to    me,   and   marked   with   the  """ith  a  view  to 

A  •  f>   11         1  I'      n      1  1      re-  compromise, 

letter  A,  contains  a  luil  and  true  account  of  all  the  ppty  and  effects, 

real  and  personal,  which  I  possessed,  or  in  which  I  had  any  share  or 
interest  in  possession,  reversion,  or  expectancy  at  the  time  of  the  stop- 
page of  the  sd  coy  on  the of ,  and  also  of  all  such  parts  of 

my  sd  ppty  as  have  since  been  sold  or  contracted  to  be  sold,  and  the 
price  at  which  such  sales  or  contracts  have  been  made,  and  as  nearly 
as  I  can  ascertain  the  full  and  true  value  of  all  such  parts  thof  as  still 
remain  to  be  sold. 

3.  I  have  no  ppty  whatsoever,  real  or  personal,  of  any  description, 
nor  am  I  entitled  either  in  posson  or  revon  to  any  share  or  interest 
in  any  ppty  whatsoever  which  is  not  included  in  the  sd  statement. 

4.  I  have  not  made  away  with,  incumbered,  or  charged,  settled,  or 
in  any  manner  parted  with  any  part  of  my  ppty  or  effects,  real  or  per- 
sonal, since  the  failure  of  the  sd  coy  on  the  16th  of  Oct.  1876,  save  as 
ajopears  by  the  sd  account. 

5.  The  paper  writing  now  produced  and  shown  to  me,  marked  B, 
contains  a  true  and  just  account  of  all  sums  of  money  received  and  pd 
by  me  since  the  16th  of  Oct.  1876,  down  to  the  6th  of  July  instant. 

0.  My  income  is  derived  from  a  salary  of  160^.  p. a.,  which  I  receive 
from  my  employers,  Messrs.  D.  &  C,  and  such  income  has  not  for  the 
last  two  years  exceeded  the  sum  of  160^.  p. a. 

The  official  receivers,  however,  have  a  form  of  questions  to  be  answered  by  a  Questions  to 
contributory  who  wishes  to  compromise.  This  form  ia  given  below  (Form  642),  and  be  answered, 
the  answers  are  verified  by  affidavit  (see  Form  642a). 

{Title.)  Form  642. 

Mr.  X.  Y.,  holder  of shares  ;  liability 1.  7^     7-       7 

'  '  -^  Questions  to 

Questions  to  be  answered  by  Shareholders  desirous  of  compromising  ^^  answered 

amount  due  in  respect  of  Calls  :  holders  wish- 

1.  "What  property  do  you  possess  ;  and  what  is  its  nature  and  value  "'»  *?  ^°"i" 
to  the  best  of  your  knowledge  and  belief  ? 

(Specify  the  particidars,   if   necessary,   in  the  separate  signed  list  or  schedule 
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marked  A. ;  and  accompany  the  statement  with  valuations,  certified  rentals,  and 
other  evidence  of  value,  by  competent  ijarties.) 

2.  Have  j^ou,  since  the ,  either  as  security  for  your  debts  or 

otherwise,  sold,  given,  transferred  or  conveyed  away  in  trust  or  other- 
wise, or  placed  under  the  charge  or  in  the  custody  of  any  person  or 
j)ersons,  or  in  any  way  put  away,  set  aside,  or  concealed  any  property, 
money,  stock,  shares,  securities,  or  effects  of  any  kind  ?  If  so,  state 
the  particulars  and  value,  and  present  position  of  such  property  so 

alienated.     Or  have  you,  since ,  renounced,  or  discharged,  or  given 

up  any  right  of  any  kind  which  you  then  had  ?  If  so,  state  the  parti- 
culars thof. 

3.  What  is  your  regular  or  average  annual  income  ;  and  from  what 
sources  is  it  derived  ? 

(Specify  the  particulars,  if  necessary,  in  the  separate  signed  list  or  schedule 
marked  B.) 

4.  What  dehts  or  obligations  are  owing  by  you  besides  the  calls  for 
which  you  are  liable  as  a  shareholder  of  the ? 

(Specify  the  particulars,  if  necessary,  in  the  separate  signed  list  or  schedule 
marked  C.) 

5.  Have  you  any  expectation  of  funds  or  property  of  any  kind 
coming  to  you  by  succession  or  otherwise  ?  If  so,  state  its  nature  and 
probable  value. 

6.  Is  your  life  insured?     If  so,  give  particulars. 

7.  Are  you  interested  in  any  settlement  made  on  marriage  or  other- 
wise ? 

8.  State  any  circumstances  connected  with  yourself,  or  those  depen- 
dent on  you,  which  you  may  wish  to  be  considered  along  with  your 
ajiplicon. 

9.  What  sum  or  other  consideration  do  you  offer  for  a  discharge  in 
full  of  all  claims  by  the  off  recr  and  liqr  against  you  as  a  shareholder 

of  the Limtd ;  and  in  what  manner  do  you  propose  it  shall  be 

secured  or  pd  ? 

Each  schedule  must  be  signed  by  the  shareholder.  The  answers  are  numbered, 
and  must  be  signed  and  dated  by  the  shareholder,  who  must  verify  them  by  the 
affidavit  in  Form  642a. 


Form  642a.       !> ,  "jf >  make  oath,  &c.,  that  the  several  matters  and  things 

T^T    r~l      contained  in  the  answers  written  on  the  preceding  page  (and  in  the 

shuroliolder       schedules  A.,   B.,   and  C.)   [//"  schedules  not   required  strike  out   these 

verifying  rcords],  and  whicli  are  signed  by  mo  as  relative  hereto,  are  full,  true, 

answers.  -I'  .  .  ■  ^      ■!  s 

and  correct  answers  to  the  foregoing  printed  questions  to  the  best  of 

my  knowledge,  information  and  belief.     Sworn,  &c.  A.  B., 

A  Commissioner  for  Oaths. 
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Let  all  parties  concerned  attend,  &c.,  on,  &c.,  on  the  hearing  of  an    Form  643. 
applicon  on  the  part  of  A.  B.,  the  [off  recr  and]  liqr  of  the  above-  tj^^^nj.jjjy  ^ 
named  coy  [and  recr  in  the  ahove-mentd  action]  that  the  conditional  Kauetion 
agreement  of  compromise,  dated,  &c.,  and  made  between  the  applicant  ^o^^p "omise  ""^ 
of  the  one  part,  and  N.,  one  of  the  contributories  of  the  coy,  of  the 
other  part,  may  be  sanctioned.     And  that  it  may  be  referred  to  the 
Taxing  Master  to  tax  the  costs  of  the  applicant  of  and  incidental  to 
the  preparation  and  execution  of  the  sd   agreement  of,  &c.,  and  the 
evidence  in  support  thof  and  of  this  applicon,  as  between  solor  and 
client.     [And  that  the  compromise  entered  into  by  the  applicant  with 
S.,  a  contributory  of  the  sd  coy,  for  the  compromise  of  his  debt  of  135/., 
by  payment  of  the  sum  of  30/.,  may  be  approved.] 

The  following  form  is  an  example  of  an  affidavit  of  a  liquidator  (pursuant  to 
K.  49  of  1862,  now  annulled  so  far  as  regards  compulsory  windings-up)  in  support. 
Where  the  agreements  were  numerous,  the  liquidator  and  the  contributory  made  a 
joint  affidavit  to  save  expense. 


1.  H.,  of ,  has  been  settled  on  the  list  of  contributories  of  the    Form  644. 


above-named  coy  in  respect  of  shares  therein,  and  by  an  order  Affida\'it  of 

in  these  matters,  dated,  &:c.,  a  call  of  20/.  per  share  has  been  made  on  liquidator  as 

.  IP-  7  to  proposed 

him  in  respect  thoi,  amounting  to  200/.  compromise. 

2.  The  sd  H.  has  applied  to  me  to  accept  a  compromise  of  50/.,  to 
be  pd  as  follows,  &c.,  and  five  guineas  towards  the  costs  of  the 
agreement  for  the  sd  compromise,  in  full  discharge  of  his  liability  in 
respect  of  the  sd  call  of  20/.  per  share,  and  all  liability  as  a  contri- 
butory of  the  sd  coy. 

3.  I  have  investigated  the  affairs  of  the  sd  H.,  who  has  made  an 

afft  as  to  his  means,  filed  the  day  of ,  and  have  caused  him 

to  be  cross-examined  on  such  afft  before  the  examiner  of  this  Ct,  and 
as  the  result  of  such  investigation  and  cross-examination  it  appears 
that  the  sd  H.  cannot  pay  the  sd  call,  and  I  believe  that  if  I  cause  him 
to  be  made  a  bankrupt  I  shall  not  obtain  from  his  estate  as  much  as 
I  shall  by  the  sd  compromise.  I  believe  that  it  will  be  beneficial  to 
the  sd  coy  that  the  sd  compromise  shall  be  accepted. 


In  the  matter,  &c.  Form  645. 

Memdum  of  agreement,  entered  into  this day  of  ,  189 — ,  Agreement 

between  E.  P.  H.,  of,  &c.,  the  off  liqr  of  the  above-named  coy,  of  the  ^]^^  ^°^' 

p  .  nil  tributory  for 

one  part,  and  b.  B.,  oi,  &c.,  one  of  the  contributories  of  the  sd  coy  compromise. 
of  the  other  part. 

"Whereas  the  sd  S.  B.  has  been  settled  on  the  list  of  contributories  of 

the  sd  coy  as  a  contributory  in  respect  of shares  in  the  sd  coy ; 

and  whereas,  by  an  order  made  by  Mr.  Justice ,  dated  the day 
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of ,  189 — ,  a  call  of 1,  per  sliare  was  made  on  all  the  contri- 

butories  of  tlie  sd  coy,  and  there  is  now  due  from  the  sd  »S.  B.  to  the 

sd  coy  the  sum  of 1,  in  respect  of  the  sd  call.    And  whereas  the  sd 

S.  B.  has  proposed  to  pay  to  the  sd  off  liqr  the  sum  of 1,  by  way 

of  compromise,  and  in  satisfaction  and  discharge  of  the   sd  sum  of 

/.,  and  of  all  liability  whatsoever  as  a  contributory  of  the  sd  coy. 

And  whereas  the  sd  off  liqr,  having  investigated  the  affairs  of  the  sd 
S.  B.,  and  believing  that  such  compromise  will  be  beneficial  to  the  sd 
coy,  hath,  in  exercise  of  the  power  for  that  purpose  given  to  him  by 
the  above  statute,  agreed  to  accept  the  same,  subject  to  the  sanction 
of  the  sd  judge  and  to  the  conditions  and  agreements  hnftr  contained. 
Now  it  is  hby  agreed  by  and  between  the  sd  parties  hereto : 

1st.  That  the   sd  off  liqr  shall,  before  the  day  of  next, 

apply  to  the  sd  judge  at  Chambers  to  sanction  this  agreement  of  com- 
promise. 

2nd.  That  upon  this  agreement  being  sanctioned  by  the  sd  judge, 

the  sd  S.  B.  shall,  within  days  next  after  such  sanction,  pay  to 

the  sd  off  liqr  the  sd  sum  of 1.,  and  when  thereto  required,  shall 

do  and  execute  all  such  acts  and  deeds  as  may  be  necessary  for  trans- 
ferring, or  surrendering  and  releasing,  to  the  sd  off  liqr  on  behalf  of 
the  sd  coy,  or  in  such  manner  as  the  sd  judge  may  direct,  the  sd 
shares  held  by  the  sd  S.  B.  in  the  sd  coy,  and  all  claim  and  demand 
whatsoever  which  the  sd  S.  B.  has,  or  may  have,  against  the  sd  coy 
in  respect  of  the  sd  shares,  or  the  distribution  of  the  assets  of  the  sd 
coy,  or  otherwise  howsoever. 

3rd.  That  the  sd  sum  of 1.,  and  the  transfer  or  surrender  and 

release  of  the  sd  shares  and  interest  of  the  sd  S.  B.  as  afsd,  shall  be 
accepted  by  the  sd  off  liqr  as,  and  be  deemed  and  taken  to  give  to  the 
sd  S.  B.,  a  full  and  complete  discharge  from  all  calls  and  liabilities, 
claims  and  demands  whatsoever,  which  the  sd  coy,  or  the  off  liqr  thof, 
now  has  or  may  hereafter  have,  or  be  entitled  to,  against  the  sd  S.  B. 
in  respect  of  his  being  or  having  been  the  holder  of  the  sd  shares,  or 
otherwise  as  a  contributory  of  the  sd  coy. 

4th.  That  in  case  this  agreement  shall  not  be  sanctioned  by  the  sd 
judge  it  shall  cease  and  determine,  and  the  sd  off  liqr  and  the  sd  S.  B, 
shall  be  remitted  to  their  origintil  rights  with  respect  to  each  other,  as 
if  this  agreement  had  not  been  entered  into. 

5th.  That  in  case  this  agreement  shall  be  sanctioned  by  the  sd 
judge,  and  the  sd  S.  B.  shall  not  in  all  respects  perform  the  same  on 
his  part,  the  off  liqr  shall  bo  at  liberty,  with  the  sanction  of  the  sd 
judge,  and  without  notice  to  the  sd  S.  B.,  to  enforce  the  performance 
thof,  or,  with  the  like  sanction,  to  give  notice  to  the  sd  S.  B.  that  he 
abandons  tliis  agreement,  whereupon  tlio  same  shall  cease  and  deter- 
jiiiuc!,  and  tho  sd  off'  liqr  shall  bo  entitled  to  proceed  against  the  sd 
tS.  B.  to  enforce  payment  oi  the  ad  bum  of /.,  or  so  much  thof  as 
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shall  then  remain  due  and  unpaid,  as  if  this  agreement  had  not  been 
entered  into. 
As  witness,  &c. 

E.  P.  n. )  ^^  ^ 

Witness  to  the  signatures  of  the  sd 
E.  P.  H.  and  S.  B., 

C.  D.,  of . 

The  above  is  Form  50  of  1862,  now  annulled  as  to  compulsory  winding-up  pro- 
ceedings.    But  under  the  new  practice  it  is  equally  applicable. 


The  above  form  of  agreement  (Form  50  of  1862)  was  generally  followed  as 
closely  as  possible  under  the  old  practice,  but  sometimes  the  contributory  agreed 
to  pay  a  sum  by  instalments,  and  the  following  clause  has  been  sometimes  inserted. 

6th.  Provided  always,  that  nothing  herein  contained  shall  prejudice    Form  646. 

or  affect  the  rights  of  the  sd  coy,  or  of  the   sd  off  liqr,  or  of  the   ~ 

°  .  .  .  Clause  as  to 

creditors  of  the  coy,  against  any  contributories  of  the  sd  coy,  whether  sureties. 

as  present  or  past  members  thof  or  otherwise,  and  that  the  liability  of 

such  members  to  contribute  to  the  assets  of  the  coy  shall  remain  the 

same  as  if  this  agreement  of  compromise  had  not  been  made,  except 

only  to  the  extent  of  the  sd  sum  of /.  so  to  be  pd  as  afsd. 

Having  regard  to  what  was  said  in  Helbert  v.  Banner,  L.  K.  5  H.  L.  39,  it  seems 
doubtful  whether  the  above  clause  is  requisite. 


Upon  the  aj)plicon  of  [off  recr  and]  liqr,  Order  that  the  conditional  Form  647. 
agreement  dated,  «&c.,  and  made,  &c.,  for  the  compromising  of  the  Confirmation 
claim  of  the  sd  H.  against  the  sd  coy  on  the  terms  of  the  sd  agree-  of  agreement 
ment,  be  confirmed  and  carried  into  effect  {Ince  Hall  Co.,  Chitty,  J., 


promise. 


30th  July,  1885,  A.  1219),  or,  for  the  compromise  of  the  debt  of 
1,000?.  due  from  the  sd  X.,  as  a  contributory  of  the  above-named  coy, 
be  confirmed  and  carried  into  effect.  And  it  is  ordered  that  it  be 
referred  to  the  Taxing  Master,  &c.  \_as  in  summons,  Form  643].  Anglo- 
Austrian,  8fc.  Co.,  (1891)  A.  0120.     Eeg.,  12th  July,  1892. 


Upon  the  applicon,  &c.,  Order  that  the  off  liqr  of  the  sd  bank  be  at    Form  648. 
liberty  to  accept  from  the  applicant  the  sum  of  100?.,  together  with  Order  sanc- 
10?.  10s.  for  costs,  in  the  whole  110?.  10s.,  in  discharge  of  the  appli-  tioning  com- 
cant's  liability  as  a  contributory  of  the  sd  bank  and  otherwise,  and  in  P^'^^i^'^- 
discharge  of  all  claims  of   the   sd  bank  against   him.     London  and 
Suburban  Bank,  Limtd,  Hall,  V.-C,  9th  May,  1878.     B.  894. 

In  some  cases,  in  order  to  avoid  the  expense  of  an  agreement,  the  liquidator 
applies  for  liberty  to  compromise,  as  above. 

P.  0  0 
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Form  649. 

Another. 


Upon  tlie  applicon  of  W.,  the  liqr  of  coy,  and  upon  hearing  the 
solor  for  the  sd  liqr,  and  upon  reading  an  afft  of  M.,  filed,  &c.,  Order 
that  the  sd  liqr  be  at  liberty  to  compromise  with  the  sd  M.  in  respect 
of  his  liability  for  calls  due  to  the  sd  coy  by  accepting  the  sum  of  201., 
together  with  the  costs  of  this  applicon,  such  costs  not  to  exceed  the 
sum  of  51.  5s.,  in  full  satisfaction  and  discharge  thof.  Welsh  Steam 
Coal,  19  Sep.  1876.     B.  1609. 


Form  650. 

Liberty  to 

compromise 

claim  for 

damages 

agaiust 

company. 


Upon  the  applicon  of  F.,  the  liqr  of  the  above-named  coy,  by 
summons  dated,  &c.,  and  upon  hearing  the  solor  for  the  aj)plicant,  and 
upon  reading,  &c.,  Order  that  the  sd  F.  be  at  liberty  to  compromise, 

by  the  payment  to  S.  of  a  sum  of 1.,  a  claim  for  damages  against 

the  above-named  coy  by  reason  of  the  tenants  of  a  small  piece  of  land 

at ,  which  he  the  sd  S.  derived  from  the  above  coy,  having  refused 

to  give  up  possession  to  him  of  such  property,  and  the  coy  being 
unable  to  give  him  such  possession  notwithstanding  their  covenant  to 
do  so.     And  that  the  sd  F.  be  at  liberty,  if  necessary,  to  raise  the  sd 

sum  of 1,  by  mortgage  of  the  ppty  of  the  coy  or  otherwise.     New 

British  Iron  Co.,  0031  of  1892.     Eeg.,  1st  July,  1892. 


Form  651.  Upon  the  applicon  of  the  off  liqr,  &c.,  Order  that  the  sd  ofE  liqr  be 
at  liberty  to  compromise  the  action  commenced  by  the  above-named 
coy  (with  the  sanction  of  the  Ct)  against  M.  upon  the  terms  embodied 


Liberty  to 
liquidator  to 


action  against  ^^  ^^^  exhibit  B  to  the  afft  of  the  sd  off  liqr,  being  the  proposed 
company.         minutes  of  judgment  in  the  sd  action  signed  by  the  solors  for  the 

respive  defts.     Mendip  Hematite  Co.,  Malins,  V.-C,   14th  Jan.   1878. 

B.  570. 

For  order  in  winding-up  giving  liquidator  liberty  to  compromise  action  of  com- 
pany against  Grant  and  others,  as  regards  two  of  the  defendants,  upon  payment  of 
1,000/.  a-piece,  see  Lisbon  Steam  Tramways,  Malins,  V.-C,  13th  June,  1878. 
B.  1221. 

For  order  on  motion  giving  liquidator  liberty  to  compromise  landlord's  claim, 
2,000/.  to  bo  paid  by  company,  and  certain  leaseholds  and  chattels  to  be  given  up  to 
company,  see  Victoria  ^-  Fcnton  Co.,  Bacon,  V.-C,  24th  Jan.  1878.     B.  429. 

For  order  giving  liquidator  hbcrty  to  release  equity  of  redemption  in  patents,  see 
Metal  Tube  Co.,  Hall,  V.-C,  17th  March,  1878.  B.  478.  As  to  the  jurisdiction, 
eeo  General  Share  Trust  Co.,  20  Ch.  Div.  260. 


Form  652.        Upon  the  applicon  of  the  off  liqrs,  Order  that  the  applicants,  upon 

W.,  of ,  paying  to  them  the  costs  of  and  incident  to  this  aiij)licon, 

such  costs  to  bo  taxed  in  case  the  parties  differ,  bo  at  liberty  to  accept 
from  W.,  by  the  instalments  montd  in  the  sd  afft,  the  sum  of 
511.  165.  5(/.,  in  full  discharge  of  a  debt  of  152/.  12*.  lie?.,  due  fi'om 


Liberty  to 
coniproiiiiso 
with  debtor, 
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the  sd  W.  to  bank  prior  to  its  suspension,  such  debt  being  in  respect, 
&c.  Liberty  to  off  liqrs  to  apply  as  to  costs  of  applicon  if  W.  does 
not  pay.      West  of  Encjland,  8fc.  Bank,  Fry,  J.,  7th  July,  1879.     B.  1421. 

Upon  the  applicon  of  T.  and  C,  (fcc.  Order  that  the  applicant  bo  at    Form  653. 

liberty  to  accept  from  J.,  of ,  a  debtor  to  the  above  bank,  260^.  T    j7~ 

in  full  discharge  and  satisfaction  of  the  debt  of  538/.,  due  from  the  sd 
J.  to  the  sd  bank,  and  costs  of  applicon.  West  of  England  Bank, 
Malins,  Y.-C,  29th  May,  1880.     B.  1071. 

Upon  the  applicon  of  T.  and  C,  the  off  liqrs  of  bank,  and  upon    Form  654. 

hearing,  &c..  Order  that  upon  E.,  of  ,  a  debtor  to  the  above-  7    77 

named  bank,  paying  to  the  applicants  their  costs  of  and  incident  to 
this  applicon,  such  costs  to  be  taxed  in  case  the  parties  differ,  the 
applicants  be  at  liberty  to  accept  from  the  sd  E..  100/.  in  full  discharge 
and  satisfaction  of  400/.,  due  from  the  sd  E.  to  the  bank.  West  of 
England  Bank,  Malins,  V.-C,  29th  May,  1880.     B.  1039. 

Upon  the  applicon  of  S.,  by  summons,  &c.,  and  the  sd  C,  as  such  off  Form  655. 
liqr  as  afsd,  by  his  solors  admitting  that  the  sum  of  76,300/.  is  now  due  Com-ru-omise 
from  the  sd  coy  to  the  sd  S.  for  principal  on  the  indentures  of  mort-  with  mort- 
gage and  bill  of  sale  in  the  summons  and  afft  mentd,  and  the  sum  of  o^o^^- 
3,790/.  for  interest  thereon  up  to  this  day,  making  together  80,090/., 
and  the  sd  C,  as  such  off  liqr,  admitting  that  the  amount  due  to  the 
sd  S.  largely  exceeds  the  value  of  the  mortgaged  ppty  ;  And  the  sd 
C,  as  such  off  liqr,  claiming  that  sundry  chattels  now  on  or  about  the 
•works  and  land  comprised  in  the  sd  mortgage  are  not  subject  to  the  sd 
mortgage  and  bill  of  sale  or  either  of  them;  And  the  sd  S.,  without 
admitting  such  claim,  agreeing  to  purchase  all  the  interest  (if  any)  of 
the  sd  coy,  or  the  sd  off  liqr  thof,  in  the  sd  chattels,  for  the  sum  of 
200/.,  It  is  by  consent  ordered  that  the  sd  coy,  as  from  the  date  hereof, 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of  and  in  the  sd  mortgaged  ppty. 
And  order  that  the  sd  coy  and  the  sd  off  liqr,  upon  payment  by  the  sd 
S.  to  the  sd  off'  liqr  of  the  sum  of  200/.,  and  upon  being  required  so  to 
do,  release  and  convey  the  sd  equity  of  redemption  and  all  right,  title, 
and  interest  to  and  in  the  sd  chattels  to  the  sd  S.,  or  as  he  shall  direct, 
at  his  expense,  and  either  i)arty  is  to  be  at  liberty  to  apply  as  he  or 
they  may  be  advised.    Britannia  Iron  Works,  8th  Aug.  1877.    A.  1551. 

Upon  the  applicon  of  off  Hqr  of  the  coy,  and  upon  hearing  the  solors    Form  656. 


for  the  applicants,  and  upon  reading  the  opinion  of  Mr. ,  dated.  Liberty  to 

&c..  Order  that  the  sd  off  liqr  be  at  liberty  to  apply  in  the  action  of  compromise 

o  o  2 
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A.  V.  B.,  B.  1880,  for  an  order  for  the  compromise  of  sucli  action  upon 
the  following  terms ;  that  is  to  say,  the  (lefts  to  consent  to  a  perpetual 
injunction  in  the  terms  set  out  in  paragraph  1  of  the  prayer  of  the 
statement  of  claim  therein,  and  to  pay  their  own  costs  ;  liberty  being 
reserved  to  the  defts  therein  for  them  to  sell  the  machines,  &c.  Beverley 
Iron  Co.,  Hall,  V.-C,  11th  March,  1881.     A.  511. 

As  to  compromise  under  the  Joint  Stock  Companies  Arrangement  Act,  1870,  see 
infra,  Section  IV. 


Form  657. 

Order  giving 
liberty  to 
compromise 
cross-claims. 


Upon  the  applicon  of  W.  P.  and  L.,  the  liqrs  of  the  above-named 
coy,  and  upon  hearing  the  solors  for  the  applicants,  and  upon 
reading  the  London  Gazette  of  the  15th  June,  1875,  containing  a  notice 
of  resolution  to  wind  up  the  sd  coy  voluntarily,  and  of  the  appointment 
of  liqrs,  and  upon  reading  an  afft  of  W.  P.  and  L.,  filed  1st  Aug.  1877, 
Order  that  the  sd  liqrs  be  at  liberty  to  compromise  the  cross-claims 
made  in  the  proceedings  for  winding-up,  by  the  sd  coy  on  the  one  hand 

against  Messrs.  T.  W.  and  Sons,  of  • ,  and  the  sd  Messrs.  T.  W.  and 

Sons  against  the  sd  coy  on  the  other  hand,  upon  the  terms  of  the  sd 
coy  and  the  sd  Messrs.  T.  W.  and  Sons  mutually  foregoing  and  re- 
leasing the  sd  claims  against  one  another.  Humphreys  and  Pearson, 
Malins,  V.-C,  6th  Aug.  1877.     A.  1532. 


Although  the  above  order  was  made  in  a  voluntary  winding 
equally  useful  as  a  precedent  in  a  compulsory  winding-up. 


-up,  it  is,  of  course, 
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CHAPTER  XLVIII. 

COSTS  IN  WINDING-UP  ;    TAXATION,  ETC.  ;    FEES, 


Costs. 

The  Act  of  1862  does  not,  in  the  case  of  a  compulsory  winding-up,  expressly  pro-  Remunera- 
vide  (as  in  the  case  of  a  voluntary  winding-up,  sect.  144),  that  the  costs,  charges  tion  of 
and  expenses  properly  incurred  in  the  winding-up,  includmg  the  remuneration  of  liquidator, 
the  liquidators,  shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  all 
other  claims.    It  was  no  doubt  assumed  that  the  Court  would,  as  a  matter  of  course, 
give  due  priority  to  such  costs  and  expenses.       JFebb  v.  Whiffen,  L.  E,.  5  H.  L. 
717,  735.     But  the  Act  contains  the  following  section  :  — 

Sect.  110  of  1862. — The  Court  may,  in  the  event  of  the  assets  being  insufficient  to  Court  may 
satisfy  the  liabilities,  make  an  order  as  to  the  payment  out  of  the  estate  of  the  com-  regulate 
pany,  of  the  costs,  charges  and  expenses  incurred  in  winding-up  any  company  in  Priority  oi 
such  order  of  priority  as  the  Court  thinks  just.  ' 

The  assets  or  estate  of  the  company  in  the  case  of  incumbered  property  means  Incumbered 
the  equity  of  redemption  or  surplus  after  clearing  off  the  incumbrances.    Hence  an  assets, 
order  to  pay  thereout  may  be  abortive.     Anglo- Austrian,  i^-c.  Union,  (1895)  2  Ch. 
891 ;  Lloyd  v.  David  Lloyd  ^-  Co.,  6  C.  D.  345. 

The  following  are  some  of  the  cases  decided  under  the  old  practice  : — 

[a)  The  petitioner's  costs,  where  a  winding-up  order  was  made,  were  held  to  be  a  Petitioner's 
first  charge  on  the  assets  {Atidley  Hall  Cotton  Co.,  6  Eq.  245 ;  37  L.  J.  Ch.  904) ;   costs. 

and  he  was  entitled  to  them  free  of  set-off  [General  Exchange  Bank,  4  Eq.  138  ;  37 
L.  J.  Ch.  618) ;  and  accordingly  it  was  not  uncommon  to  pay  them  early  in  the 
winding-up. 

[b)  As  to  costs  directed  to  be  paid  by  the  company  in  liquidation,  or  by  the  official  Costs  of  out- 
liquidator,  it  was  held  that  such  costs  were  to  be  paid  in  full  out  of  the  assets,  and  side  litigation, 
not  merely  proved  for.     Home  Lnvcstment  Soc.,  14  C.  D.  167  ;  Madrid  Bank  v.  Belly, 

7  Eq.  442  ;  Ex  parte  Levick,  5  Eq.  69  ;  Ex  parte  Smith,  3  Ch.  130;  Fcrrao's  case,  9 
Ch.  355.  See  further,  especially  as  to  personal  payment  by  the  liquidator  or  official 
receiver.  Eotmsloiv  Brewery  Co.,  W.  N.  (1896)  45  ;  W.  Foicell  and  Sons,  (1896)  1  Ch. 
681  ;  and  supra,  p.  215. 

[c)  As  to  the  [official]  liquidator's  costs,  i.  e.,  the  costs  of  the  winding-up  : —  Liquidator's 
It  was  held  that  as  a  general  rule  he  was  entitled  to  his  costs  of  all  jn-oceedings  *^'^^''^" 

properly  taken.     Silver  Valley  Mines  Co.,  21  Ch.  Div.  381. 

If  the  assets  are  deficient,  the  Court  can  give  the  costs  incurred  in  winding-up 
the  company  priority.  Sect.  110  of  1862.  In  such  case  they  will  rank  next  after 
the  petitioner's  costs,  and  before  the  official  liquidator's  remuneration.  In  re  Mas- 
sey,  9  Eq.  367.     But  they  rank  after  costs  ordered  to  be  paid  by  the  liquidator,  or 
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Incum- 
brancers. 


Personal 
liability  of 
liquidator. 


Court's 
discretion. 


Application 
of  old  rules 
as  to  costs. 


Building  and 

industrial 

Bocietics. 


out  of  the  assets.  Dominion  of  Canada  Tlumhago  Co.,  uhi  supra.  See  further,  supra, 
p.  192. 

Where  there  are  incumbrances,  such  as  mortgage  debentures,  and  the  mortgaged 
property  is  realised  in  the  winding-up,  with  the  consent  of  the  incumbrancers,  the 
liquidator's  costs,  charges,  and  expenses  of  the  realisation  are  the  first  charge,  the 
incumbrances  rank  next,  and  the  general  costs  of  the  winding-up  are  payable  only- 
out  of  the  surplus,  if  any.  Oriental  Hotels  Co.,  12  Eq.  126  ;  40  L.  J.  Ch.  420  ;  24 
L.  T.  495  ;  19  W.  R.  767;  Regent's  Canal  Co.,  3  Ch.  Div.  411  ;  Batten  v.  Wedgivood 
Co.,  28  Ch.  Div.  317,  32-5.  As  to  the  priority  of  the  incumbrancers  when  their 
security  is  not  realized  in  the  winding-up,  see  Anglo-Austrian,  i^-c.  Union,  supra. 

{d)  The  solicitor  of  the  liquidator  has  no  claim  for  the  costs  of  the  winding-up 
against  the  liquidator  personally  {Anglo-Moravian  Co.,  1  Ch.  Div.  130;  45  L.  J. 
Ch.  115;  33  L.  T.  650;  24  W.  R.  122;  Dominion  of  Canada  Co.,  uli  supra);  nor 
has  he  any  lien  on  the  file  of  proceedings  for  such  costs.  Ex  parte  FullbrooJc, 
4  Ch.  627. 

The  following  provisions  of  the  Rules  of  the  Supreme  Court,  and  decisions 
thereunder,  must  be  borne  in  mind :  — 

K.  S.  C.  1883,  0.  LXV.  r.  1.— Subject  to  the  provisions  of  the  Acts  and  these 
Rules,  the  costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court,  including 
the  administration  of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or 
judge. 

Sect.  5,  Jud.  Act,  1890. — Subject  to  the  Supreme  Court  of  Judicature  Acts,  and 
the  rules  of  Court  made  thereunder,  and  to  the  express  provisions  of  any  statute, 
whether  passed  before  or  after  the  commencement  of  this  Act,  the  costs  of  and  inci- 
dent to  all  proceedings  in  the  Supreme  Court,  including  the  administration  of 
estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or  judge,  and  the  Court  or 
judge  shall  have  full  power  to  determine  by  whom  and  to  what  extent  such  costs 
are  to  be  paid. 

This  enactment  in  effect  gets  rid  of  the  decision  in  lie  Mills,  34  C.  D.  24. 

R,  S.  C.  1883,  0.  LXV.  r.  37. — The  rules,  orders,  and  practice  of  any  Court  whose 
jurisdiction  is  transferred  to  the  High  Court  of  Justice  or  Court  of  Appeal,  relating 
to  costs,  and  the  allowance  of  the  fees  of  solicitors  and  attorneys,  and  the  taxation 
of  costs,  existing  prior  to  the  commencement  of  the  principal  Act,  shall,  in  so  far  as 
they  are  not  inconsistent  with  the  principal  Act  and  these  rules,  remain  in  force  and 
be  applicable  to  costs  of  the  same  or  analogous  proceedings,  and  to  the  allowance 
of  the  fees  of  solicitors  of  the  Supreme  Coiirt  and  the  taxation  of  costs  in  the  High 
Court  of  Justice  and  Court  of  Appeal. 

This  rule  means  that  all  the  old  rules  of  the  Court  of  Chancery,  except  so  far  as 
they  are  altered  by  the  new  rules,  are  still  binding  upon  the  judges  of  the  Chancery 
Division  (per  Jessel,  M.  R.,  Pringle  v.  Gloag,  10  Ch.  D.  678). 

[As  to  the  inherent  jurisdiction  of  the  Com-t  with  respect  to  costs,  see  Ee  Bombay 
Civil  Fund  Act,  1862,  40  Ch.  Div.  288.] 

As  to  costs  in  County  Courts,  in  the  winding-up  of  building  and  industrial 
societies,  see  infra,  p.  615. 

As  to  ordering  liquidator  personally  to  pay  costs,  see  supra,  p.  215. 


Order  of 
priority  (sub- 
ject to  special 
order). 


Costs  Payable  out  of  the  Assets  of  the  Company. 

R.  31  of  1890. — The  assets  of  a  company  which  is  being  wound  up,  remaining 
after  payment  of  the  fees  (1),  and  actual  expenses  incurred  in  realising  or  getting 
in  tlic  ttHsets  (2),  shall,  subject  to  any  order  of  the  Court  (3),  and,  if  the  winding-up 
is  iu  the  Stannaries  Court,  subject  to  the  provisions  of  tho  Stannaries  Act,  1887  (4), 
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be  liable  to  the  following  payments,  wliich  shall  be  made  in  the  following  order  of 
priority,  namely : — 

First.  The  taxed  costs  of  the  petition,  including  the  taxed  costs  of  any  person 

appearing  on  the  petition  whose  costs  are  allowed  by  the  Court  (o) ; 
Next.   The  remuneration  of  the  special  manager,  if  any  (6) ; 

,,      The  costs  and  expenses  of  any  person  who  makes,  or  concurs  in  making, 

the  company's  statement  of  affairs  (7)  ; 
,,  The  taxed  charges  of  any  shorthand  writer  appointed  to  take  an  examina- 
tion :  Provided  that  where  the  shorthand  writer  is  appointed  at  the 
instance  of  the  official  receiver  the  costs  of  the  shorthand  notes  shall  be 
deemed  to  be  an  expense  incurred  by  the  official  receiver  in  getting  in 
and  realising  the  assets  of  the  company  (8) ; 
,,      The  liquidator's  necessarj-  disbursements,  other  than  actual  expenses  of 

realisation  heretofore  provided  for  (9) ; 
,,      The  costs  of  any  person  properly  employed  by  the  liqmdator  with  the 

sanction  of  the  committee  of  inspection  (10)  ; 
,,      The  remuneration  of  the  liquidator  (11)  ; 

,,      The  actual  out-of-pocket  expenses  necessarily  incurred  by  the  committee 
of  inspection,  subject  to  the  approval  of  the  Board  of  Trade  (12). 
(1.)  The  above  rule  does  not  touch  the  rights  of  incumbrancers ;  in  the  case  of  an  Incum- 
incumbered  property,  the  company's  asset  is  the  equity  of  redemption.     See  Anr/lo-   brancers. 
Austrian,  i^-e.  Union,  supra,  p.  565.    Nor  does  it  affect  the  priority  of  costs  ordered  to 
be  paid  by  the  liqiiidator  out  of  the  assets  ;  and  such  costs  are  prima  facie  payable 
in  full  and  immediately  out  of  the  net  assets  of  the  company,  although  the  date  of 
the  order  does  not  of  itself  give  priority.     London  Metallurgical  Co.,  (1895)  I  Ch.  758. 

(2.)  "■Actual  expenses  of  rvalising  and  getting  in  the  Assets." — These  words  cover  a  Expenses  of 
considerable  part  of  the  general  costs  of  the  winding-up.     Bronfield  Co.,  23  Ch.  D.  realization. 
516.     But  there  are  some  which  are  not,  it  would  seem,  covered,  e.g.,  the  costs  of 
ascertaining  the  debts  and  liabilities  of  the  company.     Such  costs  appear  to  fall 
under  (9)  and  (10).     Costs  of  preservation  are  not  costs  of  realization:  LatltuniY. 
Greentvich  Ferry  Co.,  W.  N.  (1895)  77. 

As  a  liquidator  cannot  obtain  possession  of  the  assets  without  discharging  what  is  Fees  of  offi- 
due  to  the  official  receiver  for  fees,  &c.,  and  cannot  very  well  realise  without  pos-   cial  receiver, 
session,  the  payment  of  the  official  receiver's  fees,  &c.,  will  jjrobably  be  held  to  be 
expenses  of  realisation.     And  see  order  in  Unionist  Club,  Limited,  infra. 

(3.)  "Subject  to  any  Order  of  the  Com?-<."— Having  regard  to    sect.  110  of  1862  Special  order. 
{supra) ,  the  sounder  construction  seems  to  be  that  the  words  refer  to  that  section, 
and  are  without  prejudice  to  the  power  of  the  Court  thereunder.     And  see  London 
Jfefallurgical  Co.,  (1895)  1  Ch.  758. 

(4.)  "Subject  to  the  provisions  of  the  Stannaries  Act,   1887." — See  sects.  4,  7,  9,   Stannaries 
10,  19,  34 ;  which  are  not  expressly  repealed  by  the  Stannaries  Coiu-t  (Abolition)   -A-Ct. 
Act,  1896. 

(5.)   Costs  of  Petition  and  persons  appearing  thereon. — Under  the  old  practice  the  Petition. 
taxed  costs  of  the  petitioner  were  paid  in  full  in  priority  to  the   costs  of  the 
winding-up.     See  supra,  p.  565. 

In  case  of  deficiency  the  practice  is  for  the  official  receiver  to  pay  the  costs  of 
petition  and  of  persons  appearing  thereon  ;;ro  rata,  unless  a  summons  is  taken  out 
within  twenty-one  days  of  his  notice  of  intention  so  to  divide  them. 

The  above  rule  does  not  mention  the  general  costs  of  the  winding-up  ;  and,  if 
not  costs  of  realization,  they  will  be  included  either  in  "liquidator's  necessary 
disbursements"  (see  infra  (9)),  or  in  "  costs  of  any  person  properly  employed  by 
the  liquidator  with  the  sanction  of  the  committee  of  inspection"  (see  infra  (10)). 
See  further  as  to  this,  infra  (9)  and  (10). 
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(6.)  Eemunemtion  of  Special  Manager. — This  is  fixed  by  the  Court  (sect.  5  (3)  of 
1890)  on  the  report  of  the  official  receiver.  R.  42  (1)  of  1890.  His  costs  of  giving 
security  are  to  be  borne  by  himself  personally.  R.  67  (5)  of  1890.  But  the  ex- 
penses incurred  by  him  seem  to  be  expenses  of  realization. 

(7.)  Costs  and  Expenses  of  Statement  of  Affairs. — These  are  to  be  paid  by  the 
official  receiver  out  of  the  assets.  Sect.  7  (4)  of  1890.  And  they  must  be  sanctioned 
by  him  before  being  incurred.     R.  62  of  1890. 

(8.)  Charges  of  Shorthand  Writer. — As  to  these  charges,  and  when  he  may  be 
appointed,  see  R.  16  of  1890. 

(9.)  Liquidator'' s  necessary  Disbursements. — These  do  not  include  his  costs  of  giving 
security  (R.  67  (5)  of  18901  ;  or  his  costs  of  obtaining  the  Coui-t's  sanction  to  pur- 
chase under  R.  157.     R.  159. 

It  is,  however,  presumed  that  they  include  the  general  costs  of  the  winding-up 
not  otherwise  provided  for. 

(10.)  Costs  of  persons  employed  with  sanction  of  Committee  of  Inspection. — The  general 
costs  of  winding-up  (irrespective  of  costs  of  realization,  taxed  costs  of  petition, 
remuneration  of  special  manager,  costs  of  statement  of  aflfairs,  and  charges  of  short- 
hand writer,  as  to  which  see  supra)  seem  to  come  under  the  head  either  of  («)  liqui- 
dator's necessary  disbursements,  or  [b)  the  above  head. 

(11.)  Remuneration  of  Liquidator. — As  to  how  the  remuneration  is  fixed,  see 
Rr.  154,  155  of  1890.  As  to  depriving  liquidators  of  remuneration  for  solicitation, 
see  Sch.  I.  (18)  to  Act  of  1890. 

Even  under  the  old  practice  an  official  liquidator  received  no  remuneration  out  of 
the  assets  until  after  the  costs  of  the  winding-up  (including  those  of  solicitor  and 
provisional  liquidator)  had  been  paid  in  full.  Li  re  Massey,  9  Eq.  367  ;  In  re  True- 
man,  14  Eq.  278. 

As  to  the  order  in  which  a  provisional  liquidator's  costs  are  paid,  see  the  order  in 
Unionist  Club,  infra,  Form  659. 

(12.)  Expenses  of  Committee  of  Inspection. — This  does  not  seem  to  include  payments 
to  members  of  committee  for  services  rendered,  payment  of  which  may  be  sanctioned 
by  the  Court.  R.  160  of  1890.  In  the  absence  of  special  direction  by  the  Court, 
these  seem  to  be  expenses  of  realization. 


Notice  of 
appointment 
to  tax. 

Lodging  bill 
for  taxation. 


Taxation  of  Costs. 

Er.  22—30  of  1890,  are  as  follows  :— 

22.  The  provisions  of  the  following  rules  numbered  23  to  30  shall  apply  to  the 
taxation  and  allowance  of  costs  payable  by  or  to  the  official  receiver  or  liquidator  or 
which  are  to  be  paid  out  of  the  assets  of  the  company. 

23.  Every  person  whose  bill  or  charges  is  or  are  to  be  taxed  shall  in  all  cases  give 
not  less  than  four  days'  notice  of  the  appointment  to  tax  the  same  to  the  official 
receiver  and  to  the  liquidator  (if  any). 

24.  The  bill  or  charges,  if  incurred  prior  to  the  appointment  of  a  liquidator,  shall 
be  lodged  with  the  official  receiver,  and  if  incurred  after  the  appointment  of  a  liqui- 
dator, shall  be  lodged  with  the  liquidator  three  clear  days  before  the  application  for 
the  appointment  to  tax  the  same  is  made.  The  official  receiver  or  the  liquidator,  as 
the  case  may  be,  shall  forthwith,  on  receiving  notice  of  taxation,  lodge  such  bill  or 
charges  with  the  proper  taxing  officer. 

[Tlie  practice  now,  although  it  may  not  be  strictly  in  accordance  with  Rr.  23  and 
24,  is  as  follows  :— As  soon  as  an  order  directing  taxation  of  costs  is  completed,  and 
one  of  the  parties  has  lodged  his  bill  for  taxation,  notice  is  sent  from  the  registrar's 
office  to  all  the  other  parties  of  the  date  for  lodging  their  bills.     In  cases  in  which 
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the  bills  have  to  be  lodged  with  the  official  receiver  or  liquidator,  the  notice  is 
according'  to  Form  667  ;  in  other  cases  it  is  according  to  Fonn  G68.  Subsequently, 
notice  of  the  appointment  to  tax  is  sent  from  the  registrar's  office.     See  Form  669.] 

25.  Every  person  whose  bill  or  charges  is  or  are  to  be  taxed  shall,  on  appUcation   Copy  bill, 
either  of  the  official  receiver  or  the  liquidator,  furnish  a  copy  of  his  bill  of  charges 

so  to  be  taxed,  on  payment  at  the  rate  of  id.  per  folio,  which  payment  shall  be 
charged  on  the  assets  of  the  company.     The  official  receiver  shall  call  the  attention   j)ufjgg  ^f  qW. 
of  the  liquidator  to  any  items  which,  in  his  opinion,  ought  to  be  disallowed  or   cial  receiver, 
reduced,  and  may  attend  or  be  represented  on  the  taxation. 

26.  "Where  any  party  to,  or  person  affected  by,  any  proceeding  desires  to  make  Subsequent 
an  application  for  an   order  that  he  be  allowed  his  costs,   or  any  part  of  them,    application 
incident  to  such  proceeding,  and  such  application  is  not  made  at  the  time  of  the  '*^'-'  costs. 
proceeding — 

(1.)  Such  party  or  person  shall  serve  notice  of  his  intended  application  on  the 
official  receiver,  and,  if  a  liquidator  has  been  appointed,  on  the  liquidator. 

(2.)  The  official  receiver  and  liquidator  may  appear  on  such  application  and 
object  thereto. 

(3.)  No  costs  of  or  incident  to  such  application  shall  be  allowed  to  the  applicant 
unless  the  Court  is  satisfied  that  the  application  could  not  have  been  made  at  the 
time  of  the  proceeding. 

27.  Upon  the  taxation  of  any  bill  of  costs,  charges,  or  expenses  being  completed,    Certificate 
the  taxing  officer  shall  issue  to  the  person  presenting  such  bill  for  taxation  his  of  taxation, 
certificate  of  taxation.     The  bill  of  costs,  charges,  and  expenses  shall  be  filed. 

28.  Every  taxing  officer  shall  keep  a  register  of  aU.  bills  taxed  by  him  in  windings-   Roo-ister  of 
up  under  these  rules,  and  shall,  within  fourteen  days  after  the  3 1st  day  of  October  bills  and 
in  each  year,  make  a  retiu'n  to  the  Board  of  Trade  of  all  bills  taxed  by  him  during  returns, 
the  twelve  months  preceding  such  31st  day  of  October. 

29.  Before  the  bill  or  charges  of  any  solicitor,  manager,  accountant,  auctioneer,    Certificate  of 
broker,  or  other  person  employed  by  an  official  receiver  or  liquidator  is  or  are  taxed  official  re- 

a  certificate  in  writing,  signed  by  the  official  receiver  or  liquidator,  as  the  case  may  ^.^^^  ?^  '^^ 

be,  shall  be  produced  to  the  taxing  officer  setting  forth  whether  any,  and  if  so 

what,  special  terms  of  remuneration  have  been  agreed  to,  and  in  the  case  of  the  bill  ,      ^   , 

.  .     .  ,  ,      .  .     .  employment, 

of  costs  of  a  solicitor,  a  copy  of  the  resolution  or  other  authority  sanctioning  the 

employment. 

[This  sanction  must  be  obtained  before  employment.  See  s.  12  (4)  of  1890.  If 
not  so  previously  obtained,  there  is  considerable  difficulty  in  obtaining  payment. 
When  the  official  receiver  is  liquidator,  without  a  committee  of  inspection,  the 
authority  of  the  Board  of  Trade  must  be  produced.  See  £.v  parte  Dimcan,  40  "W.  R. 
159.] 

30.— (1.)  Where  any  bill  of  costs,  charges,  fees,  or  disbursements  of  any  solicitor,   Review  of 
manager,   accountant,  auctioneer,   broker,  or  other  person  has  been  taxed  by  a  taxation  not  in 
registrar  of  a  Court  other  than  the  High  Coiu't,  the  Board  of  Trade  may  require  ^^S'^  Court, 
the  taxation  to  be  reviewed  by  a  taxing  master  of  the  Chancery  Division  of  the 
High  Court. 

(2.)  In  any  case  in  which  the  Board  of  Trade  require  such  a  review  of  taxation 
as  is  above  mentioned  they  shall  give  notice  to  the  person  whose  bill  has  been  taxed, 
and  shall  apply  to  the  taxing  master  of  the  Chancery  Division  of  the  High  Court 
to  appoint  a  time  for  the  review  of  such  taxation,  and  thereupon  such  taxing 
master  shall  appoint  a  time  for  the  review  of,  and  shall  review,  such  taxation  and 
certify  the  result  thereof.  The  Board  of  Trade  shall  give  to  the  person  whose  bill 
of  costs  is  to  be  reviewed  notice  of  the  time  appointed  for  the  review. 

(3.)  Where  any  such  review  of  taxation  as  is  above  mentioned  is  reqiiired  to  be 
made  by  a  taxing  master  of  the  Chancery  Division  of  the  High  Court,  the  registrar 
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whose  taxation  is  to  be  reviewed  shall  forward  to  the  said  taxing  master  the  bill 
which  is  required  to  be  reviewed. 

(4.)  The  Board  of  Trade  may  appear  upon  the  review  of  the  taxation  ;  and  if, 
upon  the  review  of  the  taxation,  the  bill  is  allowed  at  a  lower  sum  than  the  sum 
allowed  on  the  original  taxation,  the  amount  disallowed  shall  (if  the  bill  has  been 
paid)  be  repaid  to  the  oiScial  receiver,  or  the  liquidator,  or  other  person  entitled 
thereto.  The  certificate  of  the  taxing  master  shall  in  every  case  of  a  review  by 
him  under  this  rule  be  a  sufficient  authority  to  entitle  the  person  to  whom  the 
amount  disallowed  ought  to  be  repaid  to  demand  such  amount  from  the  person 
liable  to  repay  the  same. 

(5.)  There  shall  be  allowed  to  the  person  whose  bill  is  reviewed  such  costs  of  and 
incidental  to  his  appearance  on  the  review  as  the  taxing  master  of  the  High  Court 
shall  think  proper,  and  such  costs  shall  be  paid  to  such  person  out  of  the  assets  of 
the  company  :  Provided  that  the  costs  of  the  attendance  of  a  principal  shall  not  be 
allowed  if  in  the  opinion  of  the  taxing  master  he  could  have  been  sufficiently  repre- 
sented by  his  London  agent. 

[An  appeal  lies  from  the  decision  of  the  taxing  master  of  the  High  Court.  See 
Ex  parte  Jaynes,  40  W.  E.  624.] 

R.  28  of  April,  1892. — No  payments  in  respect  of  bills  or  charges  of  solicitors, 
managers,  accountants,  auctioneers,  brokers,  or  other  persons  shall  be  allowed  out 
of  the  assets  of  the  company  in  a  winding-up  matter  to  which  these  rules  apjjly 
without  proof  that  the  same  have  been  considered  and  allowed  by  the  registrar. 

[This  rule  is  treated  as  applicable  to  all  bills  which  have  not  been  ordered  to  be 
taxed. 

A  formal  certificate  or  allocatur  is  now  issued  by  the  registrar,  and  the  bill  and 
original  certificate  are  filed.     No  stamp  is  charged  for  this  certificate.] 

As  to  costs  of  misfeasance  summonses,  see  Anglo- Austrian,  ^-c.  Union,  (1894)  2  Ch. 
622  ;  ibid.,  (1895)  2  Ch.  891 ;  R.  S.  C.  1883,  Appendix  N.  72a,  82a,  and  130  (An.  Pr. 
1897,  vol.  2,  pp.  180,  184,  193) ;  and  stipra,  Chap.  XLV.  See  also  W.  Towell  and 
Sons,  (1896)  1  Ch.  681  ;  followed  by  Stirling,  J.,  in  Chambers,  in  Western  Counties, 
^c.  Co.,  May  4th,  1896.     And  see  (1897)  1  Ch.  632. 


Order  to  tax 

costs  of 
official  re- 
ceiver and 
liquidator. 


Form  658.  Upon  the  applicon  of  the  off  reer  and  liqr  of  the  ahove-named  coy, 
by  summons  dated  the  7th  July,  1892,  and  upon  hearing  the  solor  for 
the  applicant,  and  upon  reading  the  order  to  wind  up  the  above- 
named  coy  dated  6th  March,  1891,  it  is  ordered  that  it  be  referred  to 
the  taxing  master  to  tax  the  costs,  charges,  and  expenses  of  the  appli- 
cant, the  off  recr  and  liqr  of  the  above-named  coy,  as  between  solor 
and  client  from  the  time  of  his  appointment  up  to  and  including  this 
order,  but  in  taxing  such  costs  the  taxing  master  is  to  have  regard  to 
any  sums  of  money  arising  on  account  of  or  in  respect  of  the  costs  of 
compromises  with  any  contributories  or  otherwise.  AUcJmi,  Linnell  ^ 
Co.,  No.  10  of  1891.     Eogistrar.     21st  June,  1892. 


In  orders  made  by  the  registrar  himself,  .such  as  the  order  above,  the  words  "it 
be  referred  to  the  taxing  master  "  are  inappropriate,  as  it  is  practically  the  registrar 
referring  the  costs  to  himself  as  taxing  master,  and  the  practice  now  is  to  direct  the 
costs  tf)  bo  "  taxed,"  without  saying  by  whom. 

Whetlier  the  official  receiver  or  someone  else  is  liquidator  ho  will  not,  having 
regard  to  R.  28  of  April,  1892  (see  above),  make  any  payment  until  it  has  been 
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allowed.  The  practice,  as  approved  by  tlio  judge,  is  for  the  liquidator's  solicitor  to 
deliver  his  bill  of  costs  to  his  client,  who  then  submits  it  to  the  registrar  under 
R.  28,  for  taxation,  and  no  order  is  necessary. 


UlDon  ttG  appHcon  of  S.,  the  off  recr  and  liqr  of  tho  above-named    Form  659. 
coy,    by   summons    dated,    &c.,    and   upon   tlie    applicon    of   W.,    by  ~^^^ 
summons  dated,  &c.,  and  upon  bearing,  &c.,  and  reading,  &c.,  It  is  declaring 
ordered  that  the  claim  of  the  sd  W.  be  allowed  at  the  sum  of  50^.  P^aJJ^^^'^'^o^fg 
together  with  costs,  and  including  in  such  costs  the  costs  of  these  &c.  under 
applicons  to  be  taxed,  and  it  is  ordered  that  it  be  referred  to  the  ^" 'Ij  ^^| 
proper  taxing  master  to  tax  the  costs  of  the  sd  H.  as  prov  liqr  from  directing 
the  time  of  his  appointment,  and  of  this  order,  and  the  costs  of  the  sd  ta^^^tion. 
S.,  the  off  recr,  as  prov  liqr  and  liqr  (if  any).     And  it  is  ordered  that 
the  sd  H.  be  allowed  the  sum  of  50/.  in  full  for  his  remuneration  as 
such  prov  liqr.     And  it  is  ordered  that  the  sd  off  recr  and  lic[r  do  pay 
out  of  the  money  now  standing  to  the  credit  of  the  liqr,  in  the  follow- 
ing order  of  priority,  as  far  as  the  same  will  extend : — To  "VV.  the  sum 
of  50/.  and  his  taxed  costs.     The  sum  of  200/.  8s,  hd.  certified  to  be 
due  to  the  sd  H.,  as  prov  liqr,  for  realising  and  protecting  the  assets  of 
the  sd  club.     The  taxed  costs  of  the  sd  H.,  as  such  prov  liqr.     The 
off  recr's  fees,  and  his  expenses  and  disbursements,  including  the  sura 
of  12/.  Is.  incurred  for  the  valuation  of  the  coy's  ppty  and  effects.     The 
costs  of  the  off  recr,  as  prov  liqr  and  liqr,  when  taxed.     The  costs  of 
the  petitioning  creditors  and  the  coy  appearing  on  the  petition  and 
certified  by  the  taxing  master.     The  sum  of  12/.  12s.  allowed  by  the 
off  recr  for  the  preparation  of  the  statement  of  the  coy's  affairs.     The 
sum  of  50/.  the  remuneration  of  the  sd  H.  as  assessed.      Unionist  Club, 
Limtd,  U.  0126,  1891.     Chitty,  J.,  14th  March,  1891. 

And  see  London  Metallurgical  Co.,  (1895)  1  Ch.  758. 

Upon  the  applicon  of  the  off  liqr  of  the  above-named  coy,  and  upon    Form  660. 


hearing  the  solor  for  the  applicant,   and  upon  reading  two  several  Order  to  tax 
orders  dated  resply,  &c.,  the  chief  clerk's  certificate  dated  the  20th,  costs  of 
and  filed  the,  &c.,  It  is  ordered  that  it  be  referred  to  the  taxing  master  anj' appoint- 
to  tax  the  costs,  charges,  and  expenses  of  the  applicant,  as  such  off  ing  creditor's 
liqr,  as  between  solr  and  client  from  the  time  of  his  appointment  up  to^'aTt^nd''  ^^^ 
to  and  including  this  order.     And  it  is  ordered  that  Messrs.  B.  and  B.,  taxation. 
of,  &c.,  solors,  be   appointed  creditors'  representatives  in  the  above 
matters  for  the  purpose  of  attending  the  taxation  of  the  sd  costs  of 
the  off  liqr  in  the  above  matters.     And  it  is  ordered  that  the  costs, 
charges,  and  expenses  of  the  sd  Messrs.  B.  and  B.  of  and  incident  to 
such  taxation  and  of  this  applicon  be  taxed.     Ai-my  and  Navy  Pro- 
vision Market,  Limtd,  Pearson,  J.,  4th  June,  1885. 
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Another. 


Creditors' 
representa- 
tive. 


Uj)on  the  applicon  of  the  exors  of  L.,  deceased,  &c.,  Order  that 
Mr.  H.  v.,  of,  &c.,  solor,  be  appointed  creditors'  representative  in 
the  above  matters  for  the  purpose  of  attending  the  taxation  of  the 
costs  both  of  the  prov  and  off  liqr  in  the  above  matters,  other  than  the 
costs  of  such  off  liqr  relating  to  the  conservation  and  realization  of  the 
ppty  of  the  sd  coy  situate  in  the  county  of  C.  And  order  that  the 
costs,  charges,  and  expenses  of  the  sd  H.  V.  of  and  incident  to  such 
taxation  and  of  this  applicon  be  taxed,  and  when  so  taxed  be  paid  by 
the  sd  off  liqr  out  of  such  assets  of  the  sd  coy  (if  any)  as  may  be 
available  for  that  purpose.  And  order  that  the  costs  of  the  applicants 
of  this  applicon  be  paid  by  the  off  liqr,  and  be  included  and  allowed 
in  his  own  costs.  And  order  that  the  costs  of  the  off  liqr  of  this 
apijlicon  be  costs  in  the  winding-up.  Cornish  Consolidated,  Sfc.  Corpo- 
ration, Malins,  V.-C,  11th  April,  1878.     A.  724. 

Formerly  a  creditors'  representative  was  very  commonly  appointed,  but  even 
under  the  old  practice  such  an  appointment  was  rarely  made  except  for  some 
limited  purpose.  See  Maclver's  Claim,  5  Ch.  424  ;  23  L.  T.  38 ;  18  W.  R.  794. 
One  was  appointed  in  He  Hansard  Union,  2nd  Nov.  1891,  Chitty,  J.,  A.  1449. 
Form  145. 


Form  662. 

Tax  costs,  in- 
cluding co.sts 
of  action. 


Tax,  (fee,  including,  &c.,  and  including  the  plff's  costs  of  the  action 
brought  by  the  above-named  coy  against  G.  and  others,  now  pending 
in  this  Ct,  the  distinctive  mark  to  such  action  being,  &c.,  as  between 
solor  and  client ;  but  in  taxing,  &c.  Lishoii  Steam  Tramways  Co., 
Limtd,  Malins,  V.-C,  15th  June,  1878.     B.  1158. 


Form  662a        Order  that  the  applicant,  the  sd  D.,  do  pay  to  the  sd  respts  L.  and 

■ W.  their  costs  of  this  applicon,  such  costs  to  be  taxed.     And  that  the 

lia  idat°o^r  to     applicant  be  at  liberty  to  recoup  himself  out  of  the  present  or  any  future 
pay  costs  and    assets  of  the  above-named  coy  the  amount  of  the  costs  so  ordered  to  be 
recoup  out  o     ^^  -^^  '\nm.  as  afsd,  and  his  own  costs  of  this  applicon.     Borough  Com- 
mercial, &fc.  Soc,  1892,  B.  1199.    Vaughan  Williams,  J.,  14  Feb.,  1893. 


Form  663. 

Order  to  tax, 
including 
costs  of 
appeal. 


Tax,  &c.,  and  also  including  the  costs  of  and  relating  to  the  appeal 
in  the  case  of  P.  W.,  and  J.,  and  II.,  contributories  of  the  sd  coy. 
Wincham,  Ship,  §-c.  Co.,  Bacon,  V.-C,  3rd  June,  1878.  B.  1085.  See 
Silver  Valley  Mines,  uhi  supra. 


Form  664. 

Order  where 
chan^^o  of 
BoIicitorH. 


Upon  the  applicon  of  Messrs.  M.  and  M.,  the  late  solors  for  W.,  the 
off  licp-  of  coy,  and  upon  hearing  the  ajiplicants  and  the  now  solors  for 
the  sd  off  liqr,  and  upon  reading  the  order  dated,  &c..  Refer  it,  &c.,  to 
tax  the  costs,  cliarg(!S,  and  expenses  of  the  sd  W.,  as  such  off  liqr  as 
afsd,  during  the  time  when  the  sd  applicants  were  his  solors,  from  the 
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1 7tli  June,  1876,  down  to  14tli  June,  1877,  when  the  now  solors  of  the  sd 
off  liqr  were  appointed,  including  therein  the  costs  of  the  applicon  and 
of  this  order,  and  in  taxing  such  costs  [regard  co)npromise~\.  Lisbon 
Steam  Tramways,  Malins,  V.-C,  20th  Juno,  1877.     B.  1127. 

Where  the  official  liquidator  changes  his  solicitors  and  the  assets  are  not  sufficient 
to  pay  the  whole  of  the  costs  of  the  successive  solicitors,  the  solicitors  will,  as  a 
general  rule,  be  paid  rateably  so  far  as  the  assets  will  extend.  In  re  Audley  Hall, 
^c.  Co.,  6  Eq.  2-15  ;  37  L.  J.  Ch.  901. 

Tax,  (Src.,  from  the  foot  of  the  last  taxation,  including  therein  the    Form  665. 

final  order  to  dissolve  the  above  coy,  but  in  taxing  such  costs,  &c.   r~^     r~ 

Proprietors  of  Kingston  Co.,  Chitty,  J.,  9th  Feb.  1883.     A.  138.  costs  up  to 

dissolution. 

1.  "We,  each  speaking  positively  for  himself,  and  to  the  best  of  his    Form  666. 

knowledge  and  behef  as  to  other  persons,  say  :  that  we  have  not,  nor  Affidavit  as  to 

have  nor  has  either  of  us,  nor  have  nor  has  any  other  persons  or  per-  costs  received 

son  by  our  or  either  of  our  order,  or  for  our  or  either  of  our  use,  re-  ^°  respec  o 

"^  '    _  '  compromises, 

ceived  any  sum  or  sums  of  money  in  respect  of  the  costs  of  the  [off]  &c. 

liqr  of  the  above-named  coy  [save  and  except  the  sums  mentd  in  the 

first  schedule  hereto]. 

2.  And  we,  each  speaking,  &c.,  any  sum  or  sums  of  money  in  respect 
of  the  costs  of  compromises  with  any  contributories  of  the  sd  coy  or 
otherwise  [save  the  sums  mentd  in  the  second  schedule  hereto]. 

An  affidavit  by  the  liquidator  and  his  solicitor,  as  above,  is  requisite  on  taxation. 

No.  —  of  189—.       Form  667. 


High  Court  of  Justice.  \ 

Cos  (Winding-up),  Bankruptcy  Buildings,  from'^regis- 

Carey  Street,  W.C., ,  189 — .  trar's  office 

In  the  Matter  of  the  Cos  Acts,  1862  to  1890,  We  Mil  for 

and  taxation 

In  the  Matter  of .  .  j}'^''  °*"^1 

receiver 

The  bills  of  costs,  the  taxation  whereof  is  directed  by  the  order  concerned. 

made  in  the  above-mentd  matters  on  the of ,  189 — ,  are  to 

be  left  at  the  office  of  the  off  recr,  33,  Carey  Street,  W.C,  on  or 
before day,  the of ,  189 — . 

See  Rr.  23  and  24  of  1890,  and  note  thereto,  si(j)ra. 

[Address  and  Title  as  above.']  Form  668. 


The  bills  of  costs,  the  taxation  whereof  is  directed  by  the  order  made  Notice 
in  the  above-mentd  matters  on  the of ,  189 — ,  are  (with  all  f™°^  regis- 

LFtir  S  oftlCG 

necessary  papers  and  vouchers)  to  be  left  at  this  office  on  or  before  the  where  biU  not 

•  day  of ,  189—.  to  be  lodged 

•^  with  official 
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Notioe  (from 
registrar's 
office)  of 
taxation. 
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day  of 


189- 


(Address  and  title  as  above.) 

The  taxation,  pursuant  to  order  dated  tlie 

[or,  of  the  bill  of  costs  of  Messrs. ],  will  be  proceeded  with  on 

day,  the of ,  189 — ,  at o'clock. 

To  the  Off  Eecr . 

To  the  Liqr [_or  as  rtiay  Z>e]. 


Form  670. 

Certificate  of 
taxation. 
Form  10  of 
1890. 


(Title.) 

I  hby  certify  that  I  have  taxed  the  bill  of  costs  [or  charges]  \^or 
expenses]  of  Mr.  C.  D.  \_here  state  capaciti/  in  lohich  emjiloyed  or  engayed~\ 

\ivhere  necessary  add,  "  pursuant  to  an  order  of  the  Ct,  dated  the ■ 

day  of ,  189 — "],  and  have  allowed  the  same  at  the  sum  of 

pounds shillings  and pence  [tvhere  necessary  add,   "  which 


sum  is  to  be  pd  to  the  sd  0.  D.  by  — 

Dated  this day  of ,  189- 

£     :     :  — 


— ,  as  directed  by  the  sd  order"]. 
Taxing  Master  [or  Registrar]. 


Form  671.    High  Ct  of  Justice. — Chancery  Division. 


Certificate  of 
taxation 
under  an 
order,  where 
fund  in  Court. 


189—.     No. 


In  pursuance  of  an  order  dated,  &c.,  I  have  been  attended  by  the 

solors  for ,  and  I  certify  that  I  have  taxed  the  costs  specified  in 

the  schedule  subjoined  hereto,  directed  to  be  taxed  by  the  sd  order,  at 
the  sums  resply  stated  in  the  schedule ;  which  sums,  with  the  fees  of 
taxation  specified  (if  any),  amount  to  the  total  sum  of 1. 

Dated  this day  of ,  189 — . 

H.,  Eegr,  Cos  (Winding-up). 

Schedule. 

The  schedule  is  divided  into  three  columns,  headed — "Costs  of";  "Payable 
to";  "  Amount  of  taxed  costs  and  fees."  The  second  column  is  sub-divided,  the 
sub-divisions  being  headed — "Name  "  and  "  Address." 

The  above  form  is  used  in  liquidations,  and  also  in  debenture  actions. 


Form  672. 


Another  cer- 
tificate under 
an  ord(  r  to 
tux,  whoio  no 
fund  in  Court. 


{Full  ordinary  title.) 

In  pursuance  of  an  order  in  this  matter  dated,  &c.  I  hereby  certify 
that  I  have  been  attended  by  the  respive  solors  for  the  applicant,  E.  C. 
(the  legal  p(;rsonal  representative  of  G.  C),  and  for  X.,  the  liqr  of  the 
above-named  coy,  and  the  bill  of  costs  of  the  sd  E.  C.  by  the  sd  order 

directed  to  be  taxed,  I  have  taxed  at  the  sum  of 1.,  including  the 

fees  of  taxation. 

Dated  the day  of ,  189—. 

H.,  Eegr. 
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And  I  find  that  tlio  sum  of  130^.  has  been  received  in  respect  of    Form  673. 

compromises  with  contributories  or  otherwise,  which  being:  deducted  x^-    ,. 

^  .  inndiii;^  in 

from  the  sd  sum  of  400^.,  there  remains  the  sum  of  270^.,  which  is  due  certifioutc  aa 

in  respect  of  such  costs.     All  which  I  humbly  certify  to  this  Honour-  ^^-'^^'T'?.  ^^' 

able  Ct.  contribu- 

tories. 

In  pursuance  of  the  order  made  herein,  dated  the day  of ,    Form  674. 

189 — ,  I  hby  certify  that  I  have  taxed  at  the  sum  of /.  the  costs  7    7}, 

thereby  directed  to  be  taxed,  after  having  regard  to  the  sum  of /., 

received  in  respect  of  costs  of   compromises  with  contributories  or 
otherwise. 

Dated  this day  of ,  189—. 

,  Registrar. 

The  evidence  read  consists  of  an  afft  of ,  filed day  of , 

189—. 


And  I  find  by  the  afft  of  S.,  filed  this of ,  that  not  any    Form  675. 

sums  of  money  whatever  have  been  received  in  this  respect  of  com-  7    Tj 
promises  with  contributories  or  otherwise.     All  which  I  humbly  certify  sums  received. 
to  this  Honourable  Ct. 


(Full  ordinary  title.)  j,^^^  g^g 

I  have  considered  the  bill  of  costs  of  Messrs.  ,  the  solors  em-  Approval  of 

ployed  by  the  off  recr  and  liqr  of  the  above-named  coy,  in  the  above  ^^  j.^^^j'^.'J    , 
matter  [or   "the  auctioneers,"   &c.,   or   as   the  case  may  ie]   of   and  (under  R.  28 
consequent  on  the  liquidation  of  the  sd  coy  \or^   ivhere    the   solor^s  ^^M^^'^^A^^'^) 
authority  has   been  linitd  to   certain    specified   transactions,   continue  as  order  to  tax. 
folloios : — "relating  to  (1)  taking  counsel's  opinion  as  to  the  liability 
of  the  vendors  in  respect  of  breach  of  contract  and  generally  upon  the 
legal  position  of  the  coy  at  the  date  of  the  winding-up  order ;  (2)  taking 

proceedings  against  ,   of  ,  for  recovery  of  a  book  debt  of 

/."  ;  or,  "  (1)  obtaining  an  order  for  examination,  under  sect.  115, 

of  directors  and  others,   and   employing   counsel  for  the  purpose  if 
necessary ;  (2)  advising  with  regard  to  the  syndicate's  interest  in  the 

Coy,  Limtd,"  or  as  the  case  may  be~\,  and  I  have  allowed  the  same 

at  the  sum  of /.,  including  the  fees  of  taxation  [or,  "  and  I  have 

allowed  the  bill  of  costs  numbered  (1)  at  the  sum  of /.,  and  the 

remainder  at  • 1.,  which  together  (including  the  fees  of  taxation) 

amount  to /."]. 

Dated  the day  of ,  189—. 

H.,  Eegr. 
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Payment  of  Costs. 

No  summons  or  separate  order,  as  under  the  old  practice,  is  necessary. 

The  ofiScial  receiver  pays  the  amount  out  of  a  fund  in  liis  hands. 

An  outside  liquidator  applies  to  the  Board  of  Trade  for  a  cheque,  which  is  issued 
without  prejudice  as  to  whether  the  amount  will  be  allowed  in  his  accounts.  See 
Chap.  XXV. 

Fees. 

As  to  fees  generally,  in  case  of  a  winding-up,  see  Order  of  17th  Dec.  1891,  as 
amended  by  the  Order  of  28th  July,  1892  (both  in  Appendix). 

By  an  Order  of  24th  June,  1892  (also  in  Appendix),  provision  is  made  for  taking 
reduced  fees  where  the  head  office  of  the  company  is  out  of  England,  and  the  liqui- 
dation takes  place  partly  in  England  and  partly  elsewhere. 

See  also  Treasury  Regulation  of  10th  June,  1891  (Appendix),  as  to  the  remission 
of  fees,  which  would,  if  levied,  be  payable  out  of  money  provided  by  Parliament. 

As  to  reduction  of  fees  in  certain  cases,  see  Order  of  31  Aug.,  1893,  in  Appendix. 

Stamp  Duties. 

Sect.  16  of  Finance  Act,  1895.— Sect.  144  of  the  Bankruptcy  Act,  1883  (which 
exempts  from  stamp  duty  certain  documents  relating  to  the  estates  of  bank- 
rupts and  to  bankruptcies),  shall  apply  to  the  estates  of  companies  wound  up  by 
order  of  the  Court  under  the  Companies  Winding-up  Act,  1890,  and  to  such  winding- 
up,  in  like  manner  as  if  the  company  were  a  bankrupt  and  the  winding-up  were  a 
bankruptcy  ;  and  proceedings  under  sect.  15  of  the  latter  Act  shall  for  this  purpose 
be  part  of  the  proceedings  in  the  winding-uii. 

Sect.  144  of  Bankruptcy  Act,  1883. — Every  deed,  conveyance,  assignment, 
surrender,  admission,  or  other  assurance  relating  solely  to  freehold,  copyhold, 
or  customary  property,  or  to  any  mortgage,  charge,  or  other  incumbrance  on,  or 
any  estate,  right,  or  interest  in  any  real  or  personal  property  which  is  part  of  the 
estate  of  any  bankrupt,  and  which,  after  the  execution  of  the  deed,  conveyance, 
assignment,  surrender,  admission  or  other  assurance,  either  at  law  or  in  equity,  is 
or  remains  the  estate  of  the  bankrupt  or  of  the  trustee  under  the  bankruptcy,  and 
every  power  of  attorney,  proxy  paper,  writ,  order,  certificate,  afBdavit,  bond,  or 
other  instrument,  or  -writing  relating  solely  to  the  property  of  any  bankrupt,  or  to 
any  proceeding  under  any  banki'uptcy,  shall  be  exempt  from  stamp  duty,  except  in 
respect  of  fees  under  this  Act. 


P.  P  P 
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CHAPTER  XLIX. 

APPEALS  AND  SPECIAL  CASE. 


Appeals  from  the  Official  Receiver. 

No  general  The  Companies  (Winding-up)  Act,  1890,  does  not  (as  in  the  case  of  a  liquidator 

right.  (see  sect.  24))  give  a  general  right  to  appeal  from  the  decisions  of  the  official 

receiver,  acting  as  such. 

When  But  an  appeal  from  the  official  receiver  "  to  the  Court  "  is  expressly  allowed  in 

allowed.  ^-j^q  following  cases  : — 

(a.)  By  any  person  making  or  concurring  in  making  the  statement  of  affairs  and 
affidavit  of  verification  thereof,  in  respect  of  the  costs  and  expenses  incurred  in  and 
about  the  preparation  and  making  of  such  statement  and  affidavit,  to  he  allowed, 
and  to  be  paid  by  the  official  receiver,  out  of  the  assets  of  the  company.  See 
sect.  7  (4)  of  1890,  and  Chap.  XVI. 

(b.)  From  the  decision  of  the  official  receiver^  or  his  deputy,  as  chairman  of  the 
first  meeting  of  creditors,  admitting  or  rejecting  a  proof  for  the  purpose  of  voting. 
See  Sched.  I.  (R.  11  and  R.  7)  to  the  Act  of  1890,  and  Chap.  XVII.  The  rule  does 
not  say  who  may  appeal.  But  the  creditor  whose  proof  is  rejected  may  cleai-ly  appeal 
from  the  rejection,  and  as  the  appeal  lies  from  the  admission  of  a  proof,  a  creditor  or 
a  contributory  may  no  doubt  appeal  from  the  decision  admitting  it. 

As  to  appeal  in  the  case  of  admission  of  a  proof  for  the  piu-poses  of  dividend,  see 
infra,  and  Canadian,  Pacijie,  ^-e.  Co.,  40  W.  R.  40. 

(c.)  At  the  instance  of  a  creditor  or  contributoiy,  from  a  decision  of  the  official 
receiver  in  respect  of  a  proof  for  purpose  of  dividend.  See  Rr.  Ill,  115  of  1890; 
and  Chap.  XXXVII.  ;  and  see  R.  113,  as  to  expunging  or  reducing  a  proof. 

There  is  also  an  appeal  from  the  official  receiver  when  acting  as  liquidator,  but 
this  is  governed  by  the  practice  as  to  appeals  from  liquidator,  as  to  which,  see  infra. 
As  to  the  practice  on  appeals  from  decisions  as  to  proofs,  see  Chap.  XXXVII. 

Time  for  R.  170  of  1890. —     .     .     An  appeal  in  the  High  Court  against  a  decision  of  the 

appealing.  Board  of  Trade,  or  an  appeal  to  the  Court  from  an  act  or  decision  of  the  official 

receiver  shall  be  brought  within  twenty- one  days  from  the  time  when  the  decision 
or  act  appealed  against  is  done,  pronounced,  or  made. 

Whereheard.  E.  3  (1)  of  April,  1892. — The  following  matters  and  applications  shall  be  heard 
boff)rc  the  judge  of  the  High  Court  in  open  Court.  .  .  (b)  Appeals  from  the 
Board  of  Trade  and  official  receiver  to  the  High  Court.     . 

[Appeals  from  the  official  receiver  to  the  High  Court, 'wliich  by  this  rule  are  to  bo 
heard  before  the  judge  in  open  Court,  are  only  appeals  from  the  official  receiver 
acting  as  such,  and  do  not  include  appeals  from  the  official  receiver  when  acting  as 
liquidator  ;  niiplications  by  way  of  appeal  from  his  decisions  as  liquidator  must  be 
made  in  Chambers.     National  JFholemeal  Co.,  (1892)  2  Ch.  457.] 
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R.  5  of  1890. — In  Courts  other  than  the  High  Court,  the  following-  matters  and 
applications  to  the  Court  shall  be  heard  in  open  Court.  .  .  (e)  Appeals  from  the 
official  receiver  aud  Board  of  Trade,  (f )  Appeals  from,  any  decision  or  act  of  the 
liquidator,     (is)  Applications  relating  to  the  admission  or  rejection  of  proofs. 

K.  5  of  April,  1892.— Applications  in  Court,  other  than  petitions,  shall  be  made  How  applica- 
by  motion,  notice  of  which  shall  be  served  on  every  person  against  whom  an  order  '-^"^^  made. 
is  sought  not  less  than  two  clear  days  before  the  day  named  in  the  notice  for  hearing 
the  motion. 

[This  rule  only  applies  to  the  High  Court.] 

B.  121  of  1890. — The  official  receiver  shall  in  no  case  be  personally  liable  for  costs  Costs, 
in  relation  to  an  appeal  from  his  decision  rejecting  any  pi'oof  wholly  or  in  part. 

But  in  other  cases,  e.ff.,  appeals  from  the  admission  of  a  proof,  the  official  receiver 
may  be  ordered  to  pay  costs— personally  as  between  himself  and  the  applicant, 
though  his  costs  will  probably  be  recouped  by  the  Board  of  Trade. 

And  even  in  the  case  of  appeals  from  rejection  of  proofs,  the  applicant's  costs — 
not  of  the  proof,  but  of  the  appeal — may  be  ordered  to  be  paid  out  of  the  assets. 
National  Wholemeal  Co.,  uhi  supra. 


{Title.)  Formers. 


Take  notice  that  the  Ct  will  be  moved  before  his  Lordship,  Mr.  Notice  of 

Justice  Vaughan  AVilliams,  on  ■ day,  the day  of ,  189—,  appeal  motion 

at  half-past  ten  of  the  clock  in  the  forenoon  of  that  day,  or  so  soon  of  official 
thereafter  as  counsel  can  be  heard,  by  Mr.  A.,  as  counsel  on  behalf  of  receiver. 
X.,  a  creditor  [or  contributory]  of  the  above-named  coy,  by  way  of 
appeal  from  the  following  act  [o7'  decision]  of  the  off  recr  in  the  above 
matters,  that  is  to  say  \_state  act  or  decision  complained  o/'],  And 
that  it  may  be  ordered  that  [_sfate  ic/iat  is  )-equired~\,  or  that  such  other 
order  may  be  made  as  to  the  Ct  shall  seem  meet.     Dated,  &c. 

To  Mr.  a.  S.  B.,  Off  Eecr  in  Cos  Liquidation, 
33,  Carey  Street,  Lincoln's  Inn,  W.  C, 
And  to  his  solors. 


Appeals  from  the  Board  of  Trade. 

The  Act  of  1890  does  not  give  a  general  right  to  appeal  from  decisions  of  the  No  general 
Board  of  Trade,  but—'  right. 

(a)  ' '  Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in  respect  TVlien 
of  any  claim  made  in  j)ursuance  of  this  section  (sect.  15  of  1890)  may  appeal  to  the  allowed. 
Siffh  Court.''     Sect.  15  (5)  of  1890. 

(b)  The  granting  or  refusal,  by  the  Board  of  Trade,  of  the  release  of  a  liquidator 
(including  the  official  receiver)  is  "subject  ...  to  an  appeal  to  the  Hiffh 
Court.''     Sect.  22  of  1890. 

As  to  such  appeals  in  the  High  Court  being  in  open  Court,  see  E,.  3  of  April, 
1892,  supra. 

And  as  to  the  time  for  appealmg  to  the  High  Court,  see  R.  170  of  1890,  supra. 

As  to  appeals  in  the  High  Court  being  by  motion,  see  R.  5  of  April,  1892,  supra. 

The  above-named  appeals  are  to  the  Mif/h  Court,  aud  it  seems  questionable  whether 
any  power  is  given  to  other  Coiirts  to  entertain  appeals  from  the  Board  of  Trade, 
even  where  the  liquidation  is  not  in  the  High  Court. 

vv2 
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E.  5  of  1890  (supra),  however,  contemplates  appeals  from  the  Board  of  Trade  to 
Courts  other  than  the  High  Court,  and  sect.  1  (6)  of  1890  (supra,  p.  14)  may  be 
sufficient  to  extend  to  these  Courts  the  jurisdiction  of  the  High  Court  to  entertain 
appeals  from  the  Board  of  Trade. 


Appeal  to 
Court. 


"Person 
aggrieved." 


How  applica- 
tion made. 


Time  for 
appealing. 


Appeals  from  the  Liquidator. 

Sect.  24  of  1890. — If  any  person  is  aggrieved  by  any  act  or  decision  of  the 
liquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court,  he  may 
apply  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or 
decision  complained  of,  and  make  such  order  in  the  premises  as  it  thinks  just. 

As  to  who  is  a  person  "aggrieved,"  see  Hx  parte  Zearoi/d,  10  Ch.  Div.  3  ;  Ex  parte 
Ditton,  11  Ch.  D.  56  ;  Ex  parte  Sidchotham,  14  Ch.  D.  458;  Ex  parte  Castle  Mail  Co., 
18  Q.  B.  Div.  154  ;  Ex  parte  Official  Receiver,  Re  Reed^-  Co.,  19  Q.  B.  Div.  174  ;  and 
Wms.  on  Bankruptcy,  p.  282. 

It  must  be  remembered  that  the  official  receiver  is  liquidator  during  any  vacancy 
in  the  office  of  liquidator.  Sect.  4  (4).  He  is  also  provisional  liquidator  from  the 
date  of  the  winding-up  order  till  another  liquidator  is  appointed  (sect.  4  (2) ),  and  in 
case  a  liquidator  is  not  appointed  by  the  Court,  the  official  receiver  is  liquidator. 
Sect.  6  (3). 

In  the  Kioles  of  1890,  "  liquidator  "  includes  an  official  receiver  when  acting  as 
liquidator.     E.  2  of  1890. 

As  to  applications  by  way  of  appeal  from  a  liquidator  in  respect  of  his  decision  as 
to  a  proof,  see  Chap.  XXXVII.  ;   Canadian  Pacific,  ^-c.  Co.,  40  "W.  R.  40. 

The  apphcation  in  the  High  Court,  not  being  one  of  the  matters  to  be  heard  in 
Court,  may  be  heard  and  determined  in  Chambers.  R.  3  of  1892.  The  application 
is  by  summons  (R.  4  of  April,  1892),  even  when  the  official  receiver  is  liquidator. 
National  Wholemeal  Co.,  ttbi  supra. 

In  Courts  other  than  the  High  Court  ' '  appeals  from  any  decision  or  act  of  the 
liquidator"  shall  be  heard  in  open  Court.     R.  5  of  1890. 

No  time  is  limited  for  bringing  the  appeal,  except  in  the  case  of  a  proof  (see 
Chap.  XXXVII.),  unless,  perhaps,  when  the  official  receiver  is  liquidator.  R.  170 
of  1890.  But,  by  analogy  to  R.  190,  and  the  practice  in  case  of  proofs,  twenty- 
one  days  will  probably  be  fixed  as  the  proper  time. 


Form  679. 

Summons  on 
appeal  from 
liquidator. 


{Tide.) 

Lot  A.  B.  of,  &c.,  the  [olf  recr  and]  liqr  of  tlie  above-named  coy 
attend  at  tlie  office  of  tlie  Registrar,  &c.  on  the  hearing  of  an  applicon 
T)y  C.  D.,  of,  &c.,  a  creditor  of  the  sd  coy  [or  as  the  case  may  be~\,  that 
tho  following  act  [or  decision]  of  the  sd  [off  recr  and]  liqr,  that  is  to 
say  [state  act  or  decision  complaijied  of\  may  be  reversed  or  modified, 
and  that  in  lieu  thof  it  may  be  ordered  that  [state  order  required^,  or 
that  such  order  may  be  made  in  the  premises  as  the  Ct  shall  think  just. 

To  A.  V,.  of,  &c. 

Tho  [Off  liecr  and]  Li(j[r  of  tho  above-named  coy. 

And  to  his  soKcitors. 
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As  to  the  meaning'  of  "  registrar"  in  the  High  Court  and  Liverpool  and  Man-   Meaning  of 
Chester  District  Registries,  see  R.  35  (1)  of  1892.     As  to  "registrar"  iu  County   "registrar." 
Courts  and  other  Courts,  see  R.  2  of  1890. 

As  to  adjournments  from  the  registrar  to  the  Court,  see  (High  Court)  R.  4  of  Adjournment 
1892 ;  (other  Courts)  R.  6  of  1890.  In  Courts  other  than  the  High  Court  the  adjourn-  to  judge, 
ment  takes  place  only  if  the  judge  or  "  all  the  contending  parties  require"  it ;  but 
in  the  High  Coiu-t,  as  under  the  general  practice  (sec  An.  Pr.  (1897),  1014),  it  seems 
that  any  party  may  insist  on  an  adjournment  to  the  judge.  However  this  may  be, 
in  practice  no  objection  is  ever  made  by  the  registrar  to  an  adjournment  to  the 
judge. 

Where  the  registrar  has  actually  made  an  order,  the  proper  proceeding  seems  to  Motion  to 
be  to  move  before  the  judge  to  discharge  the  oi'der.  The  jm-isdiction  is,  under  discharge. 
sect.  2  of  1890,  and  the  Order  of  the  L.  C.  of  26th  March,  1892,  vested  in  the  judge. 
Although,  under  R.  4  of  Api-il,  1892,  "■  the  registrar  may,  under  the  general  or  special 
directions  of  the  judge,  hear  and  determine  any  application  or  matter  in  the  High 
Court  which,  under  the  Acts  and  Rules,  may  be  heard  and  determined  in  Chambers," 
the  order  of  the  registrar,  like  that  of  the  master  [formerly  chief  clerk]  under 
R.  S.  C,  Ord.  LV.,  r.  15,  is  the  order  of  the  judge,  in  which  case  sect.  50  of  the 
Jud.  Act,  1873,  applies.  The  time  for  moving  to  discharge  is  now  14  days,  except 
by  special  leave. 

As  to  leave  to  appeal  from  interlocutory  orders,  see  Jud.  Act,  1894,  s.  1  ;  An.   Leave  to 
Pr.  (1897),  149,  1073.,  appeah 


Appeal  from  the  Judge  in  Chambers. 

Summonses  are  frequently  heard  by  the  judge  himself  in  chambers,  and  if  they  Motion  to 
are  not  adjourned  into  Court,  parties  dissatisfied  Avith  the  order  must  move  in  Court  discharge, 
before  him  to  discharge  it,  or  obtain  a  certificate  that  the  judge  refuses  to  hear  any 
further  argument,  as  under  the  ordinary  practice  of  the  Chancery  Division. 

And  appeals  direct  from  the  judge  in  chambers  should  not  be  taken  to  the  Court  Direct  appeals 
of  Appeal  until  after  such  motion   or   certificate.      Per  Vaughan  Williams,  J.,   to  Court  of 
Clarendon  Land,  ^c.  Co.,  March  17,  1893,  37  S.  J.  357.  Appeal. 

Where  it  is  desired  to  appeal  from  the  order  of  a  judge  at  chambers,  application 
must  first  be  made  by  motion  in  Court  to  the  judge  to  discharge  the  order,  or  else 
special  leave  to  appeal  must  be  obtained  from  him  or  from  the  Court  of  Appeal. 
Judicature  Act,  1873,  s.  50.  London  and  Lancashire  Co.,  59  L.  T.  362  ;  LLolloway  v. 
Cheston,  19  C.  D.  516.  But  see  Battler's  Wharf,  21  C.  D.  131  ;  Manchester  Val  de 
Travers  v.  Stagg,  47  L.  T.  556. 

The  application  to  the  jixdge  should  be  made  within  the  (now)  14  days'  limit.  Time  for 
Dickson  v.  Harrison,  9  C.  Div.  243  ;  Ee  Johnson,  42  C.  Div.  505 ;  Re  Giles,  43  C.  applying. 
Div.  391  ;  Hcatley  y.  Netoton,  19  C.  D.  334.  R.  S.  C.  1883,  0.  LVIII.  r.  15,  as 
amended  by  Rules  of  Nov.  1893.  The  Court  of  Appeal  will  give  leave  where 
the  judge  certifies  that  he  does.not  wish  the  case  to  be  reheard,  or  where  the 
Court  is  otherwise  satisfied  that  the  case  has  been  deliberately  decided  by  the  judge. 
Thomas  v.  Elsom,  6  C.  Div.  346 ;  Northampton  Coal  Co.  v.  Midland,  7  C.  Div.  500  ; 
Thompson  v.  Hughes,  W.  N.  (1889)  212;  Re  Giles,  nhi  sup. 

On  tlie  part  of  [the  of  Uqr  of  the  above-named  coy],  that  tlio  order    Torm  680. 
made  in  tliis  matter,  dated  23rd  July,  1884,  on  tlie  applicon  of  A.,  Notice  of 
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motion  to  dis- 
charge order 
made  in 
chambers. 


whereby  it  was  ordered,  &c.,  may  be  discharged  with  costs  to  be  pd 
by  the  sd  A. 

As  to  an  application  as  above,  before  appealing,  see  sect.  50  of  the  Judicature 
Act,  1873;  Diclcson  v.  Harrison,  9  C.  Div.  243;  Ilcatley  v.  Newton,  19  C.  D. 
234.  Such  an  application  is  not  an  appeal,  and  is  not  affected  by  sect.  1  of  the 
Act  of  1894.     Boake  v.  Stephenson,  (1895)  1  Ch.  358. 


Application 
of  general 
practice. 


No  appeal  as 
to  extending 
time. 

When  leave 
required 
(interlocutoiy 
order,  &c.). 


Appeals  from  the  Judge  of  the  High  Court. 

Sect.  124  of  1862. — Eehearings  of  and  appeals  fi-om  any  order  or  decision  made 
or  given  in  the  matter  of  the  winding-up  of  a  company  by  any  Court  having  juris- 
diction under  this  Act  may  be  had  in  the  same  manner  and  subject  to  the  same 
conditions  in  and  subject  to  which  appeals  may  be  had  from  any  order  or  decision 
of  the  same  Court  in  cases  within  its  ordinary  jurisdiction  ;  subject  to  this  restric- 
tion, that  no  such  rehearing  or  appeal  shall  be  heard  unless  notice  of  the  same  is 
given  within  three  weeks*  after  any  order  complained  of  has  been  made,  in  manner 
in  which  notices  of  appeal  are  ordinarily  given,  according  to  the  practice  of  the 
Court  appealed  from,  unless  such  time  is  extended  by  the  Court  of  Appeal. 

The  rest  of  the  section  was  repealed  by  sect.  5  of  the  Stannaries  Court  (Abolition) 
Act,  1897. 

The  Act  of  1890,  and  the  Rules  thereunder,  contain  no  express  provision  as  to 
appeals  from  the  judge  of  the  High  Court ;  but  by  R.  178  of  1890,  where  no  other 
provision  is  made,  "the  practice,  proceedings,  and  regulations  shall,  unless  the 
Court  in  any  special  case  directs,  in  the  High  Court,  be  in  accordance  with  the  Rules 
of  the  Supreme  Court  and  practice  of  the  High  Court." 

In  the  High  Coiu't  the  judge  is  "  an  additional  judge  of  the  Chancery  Division  " 
(Order  of  L.  C.  of  26th  March,  1892),  and  the  practice  as  to  appeals  from  the  judge 
is  exactly  the  same  as  on  appeals  from  other  judges  of  the  Chancery  Division. 
Supreme  Court  of  Judicature  (Procedure)  Act,  1894  (57  &  58  Vict.  c.  16),  s.  1: — 
(1.)  Xo  appeal  shall  lie — 

[a)  From  an  order  allowing  an  extension  of  time  for  appealing  from  a  judg- 
ment or  order ;  nor 
[h)  Without  the  leave  of  the  judge,  or  of  the  Court  of  Appeal,  from  any 
interlocutory  order  or  interlocutory  judgment  made  or  given  by  a  judge, 
except  in  the  following  cases,  namely  :  — 

(i)  Where  the  liberty  of  the  subject  or  the  custody  of  infants  is  con- 
cerned (see  Lancashire  v.  Hunt,  W.  N.  (1895)  52) ;  and 

(ii)  Cases  of  granting  or  refusing  an  injunction  or  appointing  a 
receiver ;  and 

(iii)  Any  decision  determining  the  claim  of  any  creditor  or  the  liability 
of  any  contributory,  or  the  liability  of  any  director  or  other  officer  under 
the  Companies  Acts,  1SG2  to  1890,  in  respect  of  misfeasance  or  other- 
wise ;  and 

(iv)  Any  decree  nisi  in  a  matrimonial  cause,  and  any  judgment  or  order 
in  an  Admiralty  action  determining  liability  ;  and 

(v)  Any  order  on  a  special  case  stated  under  the  Ai-bitration  Act, 
1889;  and 


*  The   time   is  jiovv    fnui-tccn   days.     See  Rules  of  the    Supreme  Court,   1883, 
Ord.  LVIII.,  r.  9,  and  Rules  of  the  Supreme  Court,  November,  1893,  r.  27.  See  infra. 
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(vi)  Such  other  cases,  to  be  prescribed  by  rules  of  Court,  as  may  iii 
the  opinion  of  the  authority  for  niaking  such  rules  be  of  the  nature  of 
final  decisions.     See  ChllUngworth  v.  CJuimhcrs,  "\V.  N.  (189.5)  1.'36. 

(2.)  An  order  refusing  unconditional  leave  to  defend  an  action  shall  not  be  deemed 
to  be  an  interlocutory  order  within  the  meaning'  of  this  section. 

(3.)  No  appeal  shall  lie  from  an  order  of  a  judge  giving  unconditional  leave  to 
defend  an  action. 

(4.)  In  matters  of  practice  and  procedure  every  appeal  from  a  judge  shall  be  to  ipQ  -w^hat 
the  Coui't  of  Appeal.     (A  summons  for  an  interim  injunction  till  trial  is  within  this  Court, 
clause.     M^Harg  v.  Universal,  ^c.  Co.,  (1895)  2  Q.  B.  81.     And  so  is  a  summons  to 
review  taxation  {Re  Oddij,  (1895)  1  Q.  B.  392)  ;  also  a  garnishee  order.     Uocklcy  v. 
Ansah,  W.  N.  (1896)  70.) 

(5.)   \_Appeah  to  Divisional  Courts  of  High  CourtP^ 

(6.)  An  application  for  leave  to  apjieal  may  be  made  ex  parte  or  otherwise,  as  may  How  applica- 
be  prescribed  by  rules  of  Court.  tio^l  '^^^  ^^^^"^ 

The  time  for  appealing  from  any  order  or  decision  in  a  winding-up  is  fourteen 

days,   to  be  computed  in  the  case  of  an  affirmative  order  from  the  time  when  the  , . 

.      .  .  appeaimg. 

order  is  signed,  entered,  or  otherwise  perfected,  and  in  the  case  of  a  refusal,  from 

the  date  of  refusal.     R.  S.  C,  1883,  Ord.  LVIII.  r.  9,  and  r.  15,  as  amended  by 

r.  27  of  November,  1893.     See  Msca  Coal  Co.,  4  D.  E.  &  J.  456.     The  rule  applies 

to  the  winding-up  order  itself,  and  to  an  order  made  in  the  winding-up,  and  in  a 

debenture  action.     Madras  Irrigation  Co.,  23  C.  D.  248  ;  National  Funds  Co.,  4  C.  D. 

305.     As  to  extending  time,  see  Manchester  Economic,  24  C.  Div.  488 ;  South  African 

Syndicate,  28  S.  J.  152.     And  see  Ann.  Pr.,  1896,  pp.  1055,  1063. 

Where  the  order  appealed  from  is  in  the  nature  of  an  interlocutory  judgment  Notice  of 
finally  settling  the  rights  of  the  parties,  the  notice  of  appeal  must  bo  a  fourteen  appp''il- 
days'  notice:  in  other  cases  a  four  days'  notice  is  sufiicient.     Stockton  Iron  Co.,  10 
C.  D.   349 ;    West  of  England  Banl;   23  S.  J.   601  ;  R.  S.  C.   1883,  Ord.  LVIII. 
rr.  3,  9.     And  further  evidence  is  not  admissible  without  special  leave.     Norton  v. 
Compton,  W.  N.  (1884)  170. 

An  appeal  is  brought  by  notice  of  motion  (see  Form  683),  which  must  be  served  Entry, 
within  the  time  limited.     The  appeal  must  be  entered  with  the  proper  officer  of  the 
Court  of  Appeal  before  the  day  named  in  the  notice  to  appeal  for  the  hearing*. 
E.  S.  C.  1883,  Ord.  LVIII.  r.  8 ;  National  Funds  Co.,  ubi  supra. 

In  case  of  an  appeal  from  a  winding-up  order  it  seems  to  be  necessary  to  serve  When  official 
the  official  receiver  as  well  as  the  petitioner.     See  Ex  parte  TVehbcr,  24  Q.  B.  Div.  313.   receiver 

Where  an  ex  parte  application  has  been  refused  by  the  Court  below,  it  can  be 

renewed  in  the  Court  of  Appeal  within  four  days  from  the  date  of  refusal,  or  within  , 

'■  '^  •'  ex  parte  ap- 

such  enlarged  time  as  a  judge  of  the  Court  below  or  of  the  Appeal  Court  may  plications. 
allow  (R.  S.  C.  1883,  O.  LVIII.  r.  10)  ;  subject,  however,  to  the  Jud.  Act,  1894. 

An  appeal  does  not  operate  as  a  stay  of  proceedings,  except  so  far  as  the  judge  or  Appeal  no 
the  Court  of  Appeal  order.     Id.  0.  LVIII.  r.  16.  stay. 

If,  therefore,  it  is  desired  to  stay  proceeding-s,  apjjlication  should  be  made  Application 
accordingly.  The  application  to  stay  mxist  be  to  the  Court  below  in  the  first  to  stay. 
instance,  and,  in  case  of  refusal,  to  the  Court  of  Appeal.  The  application  to  the 
Court  below  may  be  made  at  the  time  when  the  order  to  be  aj)pealed  from  is  made. 
Suffell  V.  Bank  of  England,  25  S.  J.  720.  If  not  then  made,  it  must  be  made  by 
motion  on  notice.  Republic  of  Peru  v.  Weguelin,  24  W.  R.  297  (C.  P.  D.).  But  the 
subsequent  application  to  the  Court  of  Appeal  to  stay  is  not  an  appeal,  and,  accord- 
ingly, may  be  made  after  the  expiration  of  the  fourteen  days'  limit.  Cropper  v. 
Smith,  24  C.  Div.  305. 

As  to  suspending  an  injunction  granted  by  the  Court  of  Appeal,  see  Shelfer  v.   Suspending 
City  of  London  Electric  Co.,  (1895)  2  Ch.  388.  injunction. 
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Who  may 
appeal. 


Costs. 


The  liquidator  or  any  creditor  or  contributory  can  appeal.  As  regards  the 
winding-up  order,  the  company  can  also  appeal,  but  in  such  case  the  Court  of 
Appeal  will  readily  entertain  an  application  for  security  for  costs.  Diamond  Fuel 
Co.,  13  C.  Div.  400  ;  Photographic  Arlists'  Co.,  23  C.  Div.  370. 

Irrespective  of  the  Act  of  1894  {supra),  where  the  liquidator  in  a  winding-up  by 
or  under  the  supervision  of  the  Court  desires  to  appeal,  he  should  apply  to  the  judge 
for  liberty  so  to  do.  City  and  County  Co.,  13  C.  D.  483  ;  Silver  Valley  Mines  Co., 
21  C.  D.  381.     Form  681. 

The  Court  of  Appeal  will  not  give  the  liquidator  his  costs  out  of  the  estate,  but 
will  leave  him  to  apply  in  the  winding-up  (  TFestcomb's  Case,  9  Ch.  553  ;  In  re  City 
and  County  Co.,nbi  supra), &ni  where  the  appeal  is  dismissed  with  costs,  or  an  appeal 
against  a  decision  in  his  favour  is  allowed  with  costs,  the  liquidator  will  as  a  rule 
be  ordered  to  pay  them  without  restricting  payment  to  the  assets  of  the  company, 
the  intention  being  that  he  is  to  pay  whether  he  gets  them  out  of  the  estate  or  not. 
Ferrao'' s  Case,  9  Ch.  355  ;  Hounsloiv  Brewery  Co.,  W.  N.  (1896)  47;  Western  Counties 
Bakeries,  ^-e.  Co.,  C.  A.  March  11th,  1897.  An  exception  is  made  where  the  liqui- 
dator has  acted  in  a  quasi -judicial  capacity,  e.  g.,  by  placing  a  member  on  the  list 
of  contributories  in  pursuance  of  the  duty  formerly  performed  by  the  chief  clerks — 
and  a  successful  appeal  is  then  brought  from  his  decision.  In  these  cases  the  order 
for  costs  is  "  out  of  the  assets  of  the  company."  Salisbury- Jones''  Case  {2),  (1895)  I 
Ch.  333  ;  London  Metallurgical  Co.,  (1895)  1  Ch.  758.  In  either  case  the  liquidator 
can  apply  to  the  judge  in  the  winding-up  to  be  allowed  the  costs.     See  Form  663. 

The  fact  that  the  liquidator  has  acted  under  the  directions  of  the  committee  of 
inspection,  if  he  has  acted  unreasonably,  will  not  prevent  the  Court  from  ordering 
him  to  pay  the  costs  personally.  Ex  parte  Brown,  lie  Smith,  17  Q.  B.  Div.  488  ;  and 
see  Chap.  XXI. 

A  motion  to  the  judge  to  discharge  an  order  made  in  chambers  is  a  re-hearing, 
not  an  appeal.     Sect.  50  of  Jud.  Act,  1873  ;  Boake  v.  Stephenson,  (1895)  1  Ch.  358. 

Three  copies  of  any  document  to  be  construed  to  be  furnished.  Note  on  Practice,  W.  N. 
(1897)  8. 


I 


Form  681. 

Liberty  to 
liquidator  to 
appeal. 


IIow  leave 
obtained. 


Ulion  the  applicon  of  B.  and  Y.,  the  [oS]  liqrs,  &c.,  Order  that  the 
sd  applicants  be  at  liberty  to  take  all  necessary  and  proper  proceedings 
by  way  of  appeal  from  the  order,  dated,  &c.,  made  in  the  matter  of  an 

appeal  from  the  High  Ct  of  Justice,  Division,  in  a  cause  of , 

plff,  and  the  sdcoy  deft.     Hooper's  Telegraph  Works,  M.  E.,  14th  June, 
1877.     A.  1311. 

For  order  giving  liberty  to  a  creditor  to  appeal  against  an  order  made  in  an 
action  against  the  company  in  Ireland,  and  to  use  the  name  of  the  company,  he 
undertaking  to  indemnify  the  company  against  all  costs  and  to  pay  120/.  into 
Court  by  way  of  security,  see  International  latent  Pulp,  %c.  Co.,  M.  R.,  16th 
March,  1877.     A.  519. 

Subject  to  the  Jud.  Act,  1894,  supra,  a  liquidator  may  appeal  without  obtaining 
leave,  but  in  case  of  failure  his  costs  will  not  be  allowed  in  the  windiug-ui^.  City 
and  County  Co.,  13  C.  D.  475,  and  other  cases,  supra,  p.  215. 

The  leave  should  be  obtained  by  summons  at  the  chambers  of  the  registrar 
(sect.  23  (3)  of  1890  ;  R.  3  (3)  of  April,  1892),  except  in  cases  where  the  Act  of  1894 
requires  leave,  as  to  which,  see  supra,  p.  529.  As  to  the  costs  of  this  application, 
and  generally  as  to  leave  to  a  liquidator  to  appeal  before  the  Act  of  1894,  see 
Silver  Valley  Mines,  21  Ch.  Div.  381. 
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But  (subject  to  the  Act  of  1894),  probably  the  li(iuidator  would  be  allowed  his   Costs, 
costs   if   he   appealed  with   the   sanction   of    the  committee   of   inspection  under 
sect.  12  (1)  of  1890,  unless  he  acted  unreasonably.     See  Ex  farte  Brown,  supra. 

Where  the  official  receiver  is  liquidator,  he  applies,  at  any  rate  in  important  Board  of 
matters,  to  the  Board  of  Trade  for  directions ;  and  the  solicitor  of  the  Board  of  Trade. 
Trade  takes  up  the  legal  business  connected  with  the  appeal. 

Where  an  appeal  is  to  be  brought  from  a  decision  of  the  winding-up  judge,  and 
there  is  some  hesitation  about  applying  to  such  judge  for  leave  to  appeal,  even  an 
outside  liquidator  may,  it  is  conceived,  take  the  opinion  of  the  Board  of  Trade  on 
the  matter  under  sect.  25  (I)  of  1890. 


Upon  the  applicon  by  summons,  &c.,  of  ,  creditors  and  con-  Form  681a. 

tributories  of  the  above-named  coy,   and  upon  hearing  counsel  for  -r .,     .    , 

the  applicants  and  the  solor  for  the  off  recr  and  liqr  of  the  above-  creditors  to 

named  coy,  and  upon  reading,  &c..  It  is  ordered  that,  subject  to  the  ^PP*''^  J,^ 

applicants,  the  sd,  &c.,  indemnifying  the  sd  off  recr  and  liqr  in  resj)ect  cial  receiver. 

of  all  costs  and  expenses  that  may  be  incurred  by  him,  or  which  he 

may  become  liable  to  pay  in  respect  of  the  appeal  hnftr  referred  to, 

and  in  respect  of  all  costs  and  expenses  already  incurred  by  him  with 

reference  to  the  applicon  on  which  the  sd  order  dated,  &c.  [appealed 

froni]  was  made,  and  also  his  costs  of  and  incident  to  this  order  (such 

indemnity  to  be  settled  by  the  judge  or  registrar  in  case  the  parties 

differ),  the  applicants  be  at  liberty  within  the  time  allowed  by  the 

Rules  of  the  Supreme  Ct  to  appeal  from  the  sd  order  dated,   &c., 

and  to  use  the  name  of  the  off  recr  and  liqr  for  the  purpose  of  such 

appeal.    Tominil  Mines,  Limtd.,  00208  of  1893.    Yaughan  AVilliams,  J., 

15th  April,  1896. 


Upon  the  applicon  of  the  [off]  liqr.  Order  that  the  sd  S.  be  at  liberty    Form  682. 
to  appear  by  counsel  and  oi:)pose  the  appeal  of  F.  and  F.,  defts  in  the  Z~:.     '    7 
action  of  the  A.  Coy  against  Churchward,  1879,  A.  No.  196,  from  the  oppose  appeal, 
sd  judgment,  dated  20th  Jan.,  1883.    And  order  that  costs  of  applicant 
of  this  applicon  be  costs  in  the  winding-up.    Aiivergne  Bitumi)ious  Co., 
Fry,  J.,  12th  March,  1883.     A.  403. 

The  official  receiver  and  liquidator  will  probably  obtain  directions  from  the  Board 
of  Trade. 


In  the  Ct  of  Appeal.  Form  683. 

In  the  matter,  &c.  TT^.      ". 

'  _  Notice  of 

Take  notice  that  the  Ct  will  be  moved  on day,  the day  of  appeal. 

,  189 — ,  or  so  soon  thereafter  as  counsel  can  be  heard,  by  Mr.  A., 


as  counsel  for  and  on  behalf  of  [B.  and  C,  creditors  of  the  above-named 
coy,  or  as  the  case  may  be~\  that  \_he7-e  state  the  nature  of  the  applicon,  as  : 
the  order  made  by  Mr.  Justice in  the  above  matters  on  the day 
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of ,  may  be  discharged  or  varied,  or  tliat  such  order  may  be  made 

as  to  this  Honourable  Ct  shall  seem  fit.] 

[/n  the  case  of  interlocutory  orders  not  ivitliin  the  exceptions  m 
sect.  1  {b)  of  the  Jud.  Act,  1894,  supra,  add:  "  And  further  take  notice, 
that  special  leave  to  appeal  from  the  sd  decision  or  order  has  this 
day  been  obtained  from  Mr.  Justice ."] 

Dated  this day  of ,  189 — . 


X.  Y.  &  Co.,  of 


Solors  for  the  ahove-7iamed  ap2}licanf. 


To  [wame  of  respondent,  as:  B.,  the  [off  recr  and]  liqr  of  the  above- 
named  coy,  and  to  Mr. ,  his  sol  or]. 

Every  application  to  a  judge  shall  be  by  motion,  and  the  provisions  of  Order  LII. 
shall  apply  thereto.     R.  S.  0.  of  1883,  0.  LVIII.  r.  18. 

As  to  the  notice  of  appeal  stating  the  fact  that  leave  to  give  short  notice  has  been 
obtained,  see  Dawson  v.  Beeson,  Tl  Ch.  Div.  .504. 

"Where  leave  to  appeal  is  necessary  under  the  Act  of  1894,  the  fact  that  leave 
has  been  obtained,  ought,  it  is  conceived,  to  appear  on  the  notice  of  appeal. 


Form  684. 

Order  re- 
straining 
execution  on 
payment  into 
Court. 


Uj)on  motion  by  counsel  for  G.,  in  the  order  dated  23rd  July,  1884, 
named,  and  iipon  reading  the  sd  order.  Order  that  the  sd  G.  do,  on  or 
before  the  20th  Aug.,  1884,  make  the  payment  into  Ct  mentd  in 
the  schedule  hereto.  And  upon  such  payment  being  made  within  the 
time  afsd,  Order  that  the  [off]  liqr  of  coy  be  restrained  from  issuing 
execution  under  the  sd  order,  dated  23rd  Jul}^,  1884,  until  further 
order.      Universal  Fire  Co.,  Kay,  J.,  11th  Aug.,  1884. 


Form  685. 

Order  re- 
straining ad- 
vertisement 
pending 
appeal. 


Upon  motion,  &c.,  for  J.,  of ,  \_and  other  shareholders'],  and  upon 

hearing  counsel  for  P.  and  Y.,  creditors  of  the  coy,  upon  whose  peton 
an  order  was  made  18th  May,  1877,  to  wind  up  the  coy,  and  it  appear- 
ing by  the  receipt  of  one  of  the  cashiers  of  the  bank,  dated  23rd  May, 
1877,  that  F.,  the  solor  of  the  sd  shareholders,  has  lodged  at  the  bank 
to  the  credit  of  a  Chancery  suspense  account  the  sum  of  1,116^.  3s.  9^/., 
Order  that  the  advertisements  of  the  sd  order  dated  18th  May,  1877, 
to  wind  up  the  sd  coy,  be  postponed  until  the  hearing  of  the  appeal 
from  the  sd  order.  And  order  that  the  sd  shareholders,  on  or  before 
28th  May,  1877,  do  all  necessary  acts  pursuant  to  the  31st  Chancery 
Funds  Rules,  1874,  for  the  purpose  of  having  the  sd  sum  transferred 
by  tlicm  into  Ct  to  the  credit  of  these  matters.  Paris  SJcating  Rink  Co., 
Hall,  V.-C,  23rd  May,  1877.     B.  840.     See  5  Ch.  Div.  959. 

Where  there  is  an  appeal,  the  advertisement  could,  under  the  old  practice,  be 
restrained  as  above,  on  the  amount  of  the  petitioning  creditor's  claim  being  paid  in 
as  stated  in  the  above  order,  and  in  case  of  a  supervision  order  (the  advertisement  of 
Avhicli  is  inserted  by  the  petitioning  creditor)  this  may  still  be  done.  But  now,  in 
the  case  of  a  compulsory  winding- uj)  order  being  pronounced,  the  official  receiver 
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fortli-with  gives  notice  to  the  Board  of  Trade,  ■wliich  "shall  forthwith  cause  such 
notice  to  bo  gazetted."     R.  41  of  1890. 

If  it  is  desii-ed  to  stop  the  advertisement,  application  should  be  made  to  the  judge  Staying 
at  the  time  when  he  makes  the  winding-up  order  that  the  order  may  not  be  drawn  drawing  up 
up  for  a  certain  time,  pending  an  appeal ;  but  this  will  probably  only  bo  acceded  to 
on  terms  such  as  the  above. 


Upon  motion,  &c..  Order  tliat  the  coy  do,  on  or  before  19th  Nov.,    Form  686. 
pay  to  Messrs.  M.  and  Y.,  the  solors  for  the  sd  AV.  C,  ICAl.,  the  amount 


Order  to  stay 
of  his  costs  taxed  pursuant  to  the  sd  order  dated  31st  July,  1883,  the  upon  pay- 

sd  solors  personally  undertaking',  in  the  event  of  the  sd  order  being  iweut  of  costs 

reversed  or  varied  on  appeal,  to  abide  by  any  order  the  Ct  of  Appeal 

may  make  as  to  the  refunding  of  such  costs  to  the  coy.     And  order 

that  upon  such  costs  being  paid  all  further  proceedings  under  the  sd 

order  be  stayed  until  after  the  appeal  of  the  sd  coy  from  the  sd  order 

has  been  disposed  of,  and  the  costs  of  this  applicon  are  to  abide  the 

result    of   the   appeal.       Silver  Peah   Co.,  Kay,   J.,    15th  Nov,   1883. 

B.  1586. 

The  above  order  would  not  be  made  on  an  appeal  from  a  winding-up  order  without 
further  terms  being  imposed,  but  it  may  be  modified  so  as  to  be  used  in  the  case  of 
appeals  from  other  orders  in  the  winding-up. 

For  order  in  debenture- holders'  action  staying  proceedings  against  contributory- 
declared  liable,  pending  appeal  by  him  to  the  House  of  Lords,  see  Akers  v. 
Veuve  Mo/iier,  ^-c.  Limtd,  (1895)  A.  11.     Vaughan  Williams,  J.,  29th  June,  189G. 


Upon  motion  this  day  made  unto  this  Ct  by  counsel  on  behalf  of  the    Form  687. 
above-named  coy,  and  of  A.  B.,  a  contributory  of  the  above-named  Tr~,     7     7 
coy,  and  upon  hearing  counsel  for  the  applicants  and  for  X.  and  Y.,  winding-up 
the  petrs  in  this  matter,  and  no   one  appearing  for  S.,  the  off  recr  or^i^r  pending 
attached  to  this  Ct,  although  duly  served  with  notice  of  the  sd  motion, 


and  upon  reading  the  order  to  wind  up  dated  11th  Aug.  1892,  and  the 
afft  of  the  sd  A.  B.,  filed,  &c..  This  Ct  doth  order  that  all  further  pro- 
ceedings under  the  sd  order  of  11th  of  Aug.  1892,  be  stayed  until  after 
the  appeal  of  the  applicants  from  the  sd  order  has  been  disposed  of. 
Alfred  Betzold  ^'  Co.,  Limtd,  0090  of  1892.     Bruce,  J.,  24th  Aug.  1892. 


Upon  motion  byway  of  appeal,  (S:c.,  Discharge  the  order  of  13th    Form  688. 
Feb.  1892  [^refusing  to  wind  uf\  Order  that  the  coy  be  wound  up  by 
this  Ct,  under  the  provisions  of  the  Cos  Acts,  18C2  to  1890  ;  And  this  appeal  for 

Ct  doth  appoint  W.  H.,  of ,  chartered  accountant,  the  liqr  of  the  winding-up 

sd  CO}',  upon  his  giving  security ;  And  order  that  the  sd  A.  forthwith  iug  Hqvd- 
give  security  to  the  satisfaction  of  the  Board  of  Trade  ;  And  order  that  <iator. 
the  sd  TV.  H.,  on  or  in  such  manner  and  at  such  times  as  the  Board  of 
Trade,  with  the  concurrence  of  the  Treasury,  shall  direct,  pay  the 


588 


WINDING-UP  BY  THE  COURT.       [ChAP.  XLIX. 


money  received  by  Mra  as  such,  liqr  to  the  coy's  liquidation  account  in 
the  Bank  of  England,  as  the  Board  of  Trade  shall  order.  Washington 
Diamond  Co.,  referred  to  in  North  Wales  Gimpoivder  Co.,  (1892)  2  Q.  B. 
220. 

But  the  portion  of  the  order  appointing  a  liquidator  is  unusual,  and  seems  to  be 
irregular.     See  North  Wales  Gunpowder  Co.,  uhl  supra. 


Form  689.  Uj)on  motion  by  way  of  appeal  this  day  made  unto  this  Ct  by 
counsel  for  C.  and  B.,  the  surviving  liqrs  of  the  above-named  coy, 
and  upon  reading  the  order  dated  13th  March,  1878,  made  upon  motion, 
&c.,  whereby  it  was  ordered,  &c.,  Order  that  the  sd  order  dated  the 
13th  March,  1878,  be  discharged.  And  order  the  sd  E.,  &c.,  to  pay 
to  the  sd  C.  and  B.  their  costs  of  the  sd  motion  upon  which  the  sd 
order  was  made,  and  of  the  sd  order  and  of  this  appeal.  Devonshire 
Silkstone  Co.,  C.  A.,  8th  July,  1878.     A.  1451. 


Order  on 
appeal  dis- 
charging 
order  below. 


Form  690. 

Order  dismiss- 
ing petition 
and  directing 
action. 


Fees  of  offi- 
cial receiver. 


UiDon  motion  by  way  of  appeal  this  day  made  unto  this  Ct  by  counsel 
for  the  coy,  that  the  order  dated  9th  Feb.  1883,  made  by  Mr.  Justice 

Chitty  upon  the  peton  of ,  might  be  discharged,  and  that  the  sd 

peton  might  be  dismissed  with  costs,  and  upon  hearing,  &c.,  this  Ct 
doth  order  that  so  much  of  the  order  of  the  sd  Mr.  Justice  Chitty,  dated 
9th  Feb.  1883,  as  ordered  that  the  sd  coy  should  be  wound  up  under 
the  provisions  of  the  Cos  Acts,  1862  [and  1867],  be  discharged.  And 
it  is  ordered  that  the  sd  M.  and  W.,  creditors  of  the  sd  coy,  two  of  the 
petrs  named  in  the  sd  order,  dated  9th  Feb.  1883,  or  either  of  them, 
do  commence  an  action  on  or  before  23rd  March,  1883,  for  the  re- 
covery of  the  debts  in  the  peton  mentd,  and  the  further  hearing  of  the 
sd  applicon  and  sd  peton  do  stand  over  to  abide  the  result  of  such 
action.     Peoples  Cafe,  C.  A.,  9th  March,  1883.     B.  452. 

Under  the  old  practice,  when  a  winding-up  order  was  discharged  as  having  been 
improperly  made,  the  liquidator  appointed  under  it  was  not  entitled  to  costs  or 
remuneration.  Phimstead  Water  Co.,  11  W.  R.  99.  But  qucere  as  to  the  costs  of 
the  official  receiver.  See  Form  690a,  where  the  order  was  discharged  on  payment 
of  debt  and  costs. 


Form  690a.  Upon  motion  this  day  made  unto  this  Ct  by  counsel  for  the  above- 
named  coy  and  B.,  a  contributory  of  the  sd  coy,  byway  of  appeal  from 
the  order  of  Mr.  Justice  Vaughan  Williams  for  the  winding-up  of  the 
sd  coy,  dated  the  11th  day  of  Aug.  1892,  and  upon  hearing  counsel  for 
M.  and  I\,  the  petrs  on  whose  peton  such  order  was  made,  and  iijion 
reading  the  sd  order,  two  affts  of  B.,  iilod  in  the  winding-uj),  &c.,  and 
the  sd  petrs  by  their  counsel  consenting  to  tliis  order,  and  tiie  off 
recr  having  consented  in  writing,  this  Ct  doth  discharge  the  sd  order, 


Order  dis- 
charging 
winding-up 
ordfT  on  i)ay- 
mont  of  debt, 
coafcs,  &c. 
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and  order  that  tho  poton  on  wliicb.  the  sd  order  was  made  do  stand  dis- 
missed. Alfred  Betzold  Sf  Co.,  C.  A.,  17th  Nov.  1892.  Sco  report,  37 
S.  J.  65. 


Upon  motion  by  way  of  appeal,  &c.,  by  counsel  for  P.  and  B.,  that    Form  691. 
the  order  dated  25th  March,  1878,  made  upon  tho  summons  of  tlie  Order  on  an- 
[off]  liqr  issued  in  tho  above  matters  against  tho  appellants,  and  dated  peal  affirming 
26th  Oct.    1877,   might   bo   rescinded,    and  that  the   same  might  bo  pealecffrom 
dismissed  with  costs,   to  be  taxed  and  pd   b}'   the   [off]  liqr  to  the 
appellants,  and  upon  hearing  counsel  for  the  [off]  liqrs,  &c.,  the  depo- 
sition of  the  sd ,  taken  upon  his  cross-examination,  filed  9th  May, 

1878,  Order  that  the  sd  order,  dated  25th  ISIarch,  1878,  be  affirmed, 
and  that  the  sd  P.  and  B.  pay  to  the  [off  J  liqr  his  costs  of  this  appeal, 
such  costs  to  be  taxed,  &c.  British  Farmers,  ^'c.  Co.,  C.  A.,  15th  May, 
1878.     A.  935. 


Upon  motion  by  way  of  appeal  on  15th  Nov.  1883,  &c.,  and  this  day  Form  692. 

made  unto  this  Ct  by  counsel  for  tlie  liqr  of  coy,  and  upon  hearing  r~j       IT 

counsel  for  E.  H.,  and  upon  reading  the  sd  order,  this  Ct  doth  affirm  ing-  order, 

the  sd  order  dated  16th  Dec.  1882.     And  order  that  the  sd  T.,  the  liqr  f  ^^^  Pf,^^-  *" 

.TIT  be  paid  by  the 

of  the  company,  do  pay  to  the  sd  H.  his  costs  occasioned  by  the  sd  liquidator. 

applicon,  such  costs  to  be  taxed  by  the  taxing  master. 

The  costs  of  shorthand  notes  of  the  judgment  below  are  now  included,  without  Shorthand 

being  specially  mentioned,  in  the  costs  of  appeal.     The  Court  of  Appeal  does  not  ^^^es. 
say  how  the  costs  payable  by  the  liqiiidator  are  to  be  reimbixrsed,  but  lea\'es  him  to 
apply  in  the  winding-up.     Silver  Valletj  Mines,  21  Ch.  Div.  3S1. 


Upon  the  applicon  of  the  liqr  of  coy,  and  upon  reading,  &c.,  and  an    Form  693. 
order  made  in  the  suit  of,  &c.,  whereby  it  was  ordered  that,  &c.  [bill  Z~,      ~ 
dismissed~\.     And  it  was  further  ordered  that  such  order  should  be  ing  liqui- 
without  prejudice  to  any  applicon  the  liqr  of  the  sd  coy  might  make  to  'i'ltor's  costs 
the  judge  at  Chambers  for  the  allowance  of  the  costs  of  the  sd  coy  in 

the  sd  suit  of ,  out  of  the  assets  of  the  sd  coy.     Order  that  the 

costs  of  the  above-named  coy  in  the  sd  suit,  &c.,  and  of  this  applicon, 
and  consequent  thereon,  be  allowed  as  costs  in  the  winding-up  of 
the  above-named  coy.  General  South  American  Co.,  Malins,  V.-C, 
9th  March,  1878.     A.  421. 


Appeals  from  the  Palatine  Courts. 

Appeals  from  the  Lancaster  Palatine  Court  are  to  the  Court  of  Appeal.      See 
Jud.  Act,  1873,  ss.  17,  18 ;  and  R.  S.  C.  1883,  r.  15. 
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These  appeals  are  brought  within  the  Act  of  1894  by  the  following  provision  : — 
Lancaster.  Chancery  of  Lancaster  Act,  1890  (53  &  54  Vict.  c.  23),  s.  4.— (1.)  Her  Majesty's 

Court  of  Appeal  shall,  as  to  all  judgments  and  orders  of  the  Lancaster  Chancery 
Court,  have  and  exercise  the  like  apx^ellate  and  original  jurisdiction  as  the  Court  of 
Appeal  now  exercises,  or  may,  under  or  by  virtue  of  any  Act  of  Parliament  here- 
after passed,  and  not  expressly  enacting  to  the  contrary  hereof,  have  and  exercise 
with  respect  to  judgments  and  orders  of  the  High  Court  or  of  any  judge  thereof. 
Durham.  (2.)  All  judgments  and  orders  of  the  Court  of  Appeal  in  caiises  or  matters  now 

pending  or  hereafter  to  be  commenced  in  the  Lancaster  Chancery  Court  shall  be 
subject  to  appeal  to  the  House  of  Lords  in  like  manner  as  judgments  or  orders  of 
the  Court  of  Appeal  in  causes  or  matters  commenced  or  pending  in  the  High  Court. 
As  to  appeals  from  the  Durham  Palatine  Court,  see  52  &  53  Vict.  c.  47,  s.  11, 
wbich  is  mucli  to  the  same  effect,  and  expressly  forbids  direct  appeals  from  the 
Palatine  Court  to  tbe  House  of  Lords. 


Eepeal  of 
sect.  43  of 
1867. 


Appeal  to 
Divisional 
Court. 


Appeals  from  County  Courts. 

Sect.  43  of  the  Companies  Act,  1867,  providing  for  appeals  from  County  Courts 
in  winding-up  matters  to  a  judge  of  the  Chancery  Division,  is  repealed  by  sect.  33 
of  1890. 

Even  before  this  repeal,  appeals  in  matters  of  discretion  were  not  to  the  Chancery 
Division  alone.     Jones  v.  Swansea  Builditig  Society,  50  L.  J.  C.  P.  428. 

The  only  mode  of  appeal  from  a  County  Court  pointed  out  hy  the  Act  of  1890  is 
by  special  case.     See  sect.  3  (3),  infra. 

But  in  other  cases  an  appeal  lies  to  a  Divisional  Court  of  the  Queen's  Bench 
Division. 

Supreme  Court  of  Judicature  (Procedure)  Act,  1894,  s.  1  (5). — In  all  cases  where 
there  is  a  right  of  appeal  to  the  High  Court  from  any  Court  or  person,  the  appeal 
shall  be  heard  and  determined  by  a  Divisional  Court  constituted  as  may  be  pre- 
scribed by  rules  of  Court ;  and  the  determination  thereof  by  the  Divisional  Court 
shall  be  final,  iinless  leave  to  appeal  is  given  by  that  Court  or  by  the  Court  of  Appeal. 


Special  Case. 

Special  case.  Sect.  3  (3)  of  1890. — If  any  question  arises  in  any  winding-up  proceeding  in  a 

County  Court  or  in  the  Stannaries  Court  which  all  the  parties  to  the  proceeding,  or 
which  one  of  them  and  the  judge  of  the  Court,  may  desire  to  have  determined  in 
the  first  instance  in  the  High  Court,  the  judge  shall  state  the  facts  in  the  form  of  a 
special  case  for  the  opinion  of  the  High  Court,  and  thereupon  the  special  case  and 
the  proceedings,  or  such  of  them  as  may  be  required,  shall  be  transmitted  to  the 
High  Court  for  the  purposes  of  the  determination. 

The  special  case,  &c.,  are  to  be  sent  to  the  High  Court,  but  the  jurisdiction  is, 
under  sect.  2  of  1890,  and  the  order  of  26th  March,  1892,  vested  in  Vaughan 
Williams,  J. 

As  no  rules  have  been  made  to  carry  out  this  provision,  R.  178  of  1890  imports 
the  existing  procedure  in  the  High  Court  with  reference  to  special  cases  ;  as  to 
which,  see  An.  Pr.  (1897)  pp.  682—688. 

Transfer.  But  as,  under  sect.  3  (1)  of  1890,  any  proceedings  in  the  winding-up  may  be 

transferred,  and  at  any  stage,  it  will  often  be  more  convenient  to  apply  to  the  High 
Court  to  transfer  the  particular  proceedings  to  that  Court. 


APPEALS  AND  SPECIAL  CASE.  '^^1 

Even  before  the  Building  Societies  Act,  1894,  it  was  held  that  in  the  winding-uii 
in  the  County  Court  of  a  building  society  registered  under  the  Building  Societies 
Act,  1874,  a  special  case  for  the  opinion  of  the  High  Court  might  be  stated  under 
sect.  3  of  the  Act  of  1890.  Portsea  Island  Bmlding  Society,  (1893)  3  Ch.  205.  And 
gee  now  sect.  8  of  the  Act  of  1894  (57  &  58  Vict.  c.  47). 

As  to  appeals  from  County  Courts  in  matters  formerly  within  the  jurisdiction  of   ?*^°^^"^J^ 
the  now  abolished  Stannaries  Court,  and  as  to  appeals  generally  from  County  3*^^^*^ 
Courts,  see  Chap.  LIII. 
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CHAPTER  L. 

REMOVAL,  RESIGNATION,  AND  DEATH  OF  LIQUIDATOR  ;   AND  FILLING 

UP  VACANCIES. 


Court's  power 
to  remove. 

rilling- 
vacancies. 

Official  re- 
ceiver to  act 
diiring 
vacancy. 
Board  of 
Trade's  po-wer 
to  remove. 


Report  on 
accounts. 


Release. 


Proceedings 
on  fresh 
appointment. 


Failure  to 
give  or  keep 
up  security. 


Sect.  93  of  1862. — Any  [official]  liquidator  may  resign  or  be  removed  by  the 
Court  on  due  cause  shown ;  and  any  vacancy  in  the  office  of  an  [official]  liquidator 
appointed  by  the  Court  shall  be  filled  by  the  Court. 

[This  section  is  not  repealed  by  the  Act  of  1890.] 

Sect.  4  (4)  of  1890. — If  any  vacancy  occurs  in  the  office  of  liquidator  of  a  com- 
pany, the  official  receiver  shall,  by  virtue  of  his  office,  be  the  liquidator  during  the 
vacancy. 

Sect.  11  (4)  of  1890. — If  any  ....  liquidator  at  any  time  retains  for  more  than 
ten  days  a  sum  exceeding  fiity  pounds,  or  such  other  amount  as  the  Board  of  Trade 
in  any  particular  case  authorize  hhn  to  retain,  then,  unless  he  explains  the  reten- 
tion to  the  satisfaction  of  the  Board  of  Trade,  he  shall  pay  interest  on  the  amount 
so  retained  in  excess  at  the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall 
be  liable  to  disallowance  of  all  or  such  part  of  his  remuneration  as  to  the  Board 
shall  seem  just,  and  to  be  removed  from  his  office  by  the  Board,  and  shall  be  liable  to 
pay  any  expenses  occasioned  by  reason  of  his  default. 

Sect.  22  of  1890. — (1.)  "Where  the  liquidator  of  a  company  which  is  being  wound 
\i\>  by  order  of  the  Court  has  resigned,  or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application,  cause  a  report  of  his  accounts  to  be  pre- 
pared, and,  on  his  complying  with  all  the  requu-ements  of  the  Board,  shall  take 
into  consideration  the  report,  and  any  objection  which  may  be  urged  by  any 
creditor,  or  contributory,  or  person  interested,  against  the  release  of  the  liquidator, 
and  shall  either  grant  or  withhold  the  release  accordingly,  subject,  nevertheless,  to 
an  appeal  to  the  High  Coiu't. 

(4.)  Where  the  liquidator  has  not  previously  resigned  or  been  removed,  his  release 
shall  operate  as  a  removal  of  him  from  office. 

[See  further,  as  to  Release,  Chap.  LI.] 

E.  65  of  1890. — In  case  of  the  death,  removal,  or  resignation  of  a  liquidator, 
anotlier  may  bo  appointed  in  his  place  in  the  same  manner  as  directed  in  the  case 
of  a  first  appointment,  and  the  official  receiver  shall,  on  the  request  of  not  less  than 
one-tenth  in  value  of  the  creditors  or  contributories,  summon  meetings  for  the 
purj)oso  of  determining  whether  or  not  the  vacancy  shall  be  filled. 

[^Cluare,  whether  this  applies  where  an  official  receiver  was  originally  appointed 
liquidator,  and  another  official  receiver  is  appointed  in  his  place.] 

E.  68  of  1890. — (1.)  If  a  liquidator  fails  to  give  the  required  security  within  the 
tim(;  stated  for  that  purpose  in  the  order  appointing  liim,  or  any  extension  thereof, 
the  official  receiver  shall  report  such  order  to  the  Court,  who  shall  thereupon  rescind 
the  order  appointing  the  liquidator. 
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(2.)  If  a  liquidator  fails  to  keep  up  his  security,  the  official  receiver  shall  report 
such  failure  to  the  Court,  who  may  thereupon  remove  the  liquidator  .  .  .  and 
make  such  order  as  to  costs  as  the  Court  shall  think  fit. 

Besides  the  grounds  for  removal  specified  in  the  Act  and  Rules  of  1890,  there  are  Grounds  for 
other  grounds,  as  shown  by  the  cases  decided  before  1891  on  sect.  93  of  1862.  removal. 

The  words  "on  due  cause  shown"  are  not  equivalent  to  "if  the  Court  shall 
think  fit."  Sh-  John  Moore  Gold  Co.,  12  Ch.  Div.  325.  As  a  general  rule,  "they 
point  to  some  unfitness  of  the  person — it  may  be  from  personal  cliaractcr,  or  from 
his  connection  with  other  parties,  or  from  circumstances  in  which  he  is  mixed  up — 
some  unfitness  in  the  wide  sense  of  the  term."  Per  Jesscl,  M.  R.,  in  the  case  last 
mentioned,  where  the  application  was  under  sect.  141,  which  contains  similar  words. 
He  may  be  removed  whenever  it  is  for  the  interests  of  the  liquidation.  Adam  Eyton 
^'  Co.,  36  Ch.  Div.  299.  In  Oxford  Building  Soc.  (49  L.  T.  495),  where  a  liquidator 
had  been  appointed  by  the  shareholders,  and  a  supervision  order  was  subsequently 
made,  Kay,  J.,  expressed  an  opinion  to  the  effect  that  if  it  were  shown  that  all 
the  creditors  desired  his  removal,  and  that  the  company  was  insolvent,  that  would 
be  due  cause  shown.  In  Association  of  Land  Financiers  (10  Ch.  D.  269),  the  official 
liquidator  was  removed  on  motion  made  on  behalf  of  a  large  majority  of  the  unsecured 
creditors,  and  two  creditors  who  were  willing  to  act  gratis  were  appointed  in  his 
place.  But  this  has  not  been  followed  ;  and  in  Civil  Service  and  General  Stores, 
"W.  N.  (1884)  158,  Chitty,  J.,  refused  to  displace  an  experienced  official  liquidator, 
against  whom  no  personal  objection  was  raised,  in  favour  of  a  large  creditor  who 
was  willing  to  act  gratis. 

The  application  for  removal  is  usually  by  summons,  but  occasionally  it  is  made  How  appli- 
by  motion  or  petition.  cation  to 

Under  the  old  practice,  sometimes  a  new  liquidator  was  appointed  by  the  order 
removing  the  old  one,  and  sometimes  by  a  subsequent  order ;  but  the  former 
course  cannot  now  be  followed.     See  R.  65  of  1890,  supra. 

A  contributory  who  has  not  paid  a  call  cannot  ajDply  for  removal  of  liquidator. 
Mrivich  Provident,  W.  N.  (1879)  216. 

The  liqviidator  may  appeal  from  an  order  of  the  Court  removing  him.     Adam  Appeal. 
Eyton  ^-  Co.,  ubi  supra. 

As  to  when  the  Court  of  Appeal  will  interfere,  see  Sir  John  Moore  Co.,  ubi  supra. 

As  to  the  liquidator,  on  being  removed,  delivering  up  his  books,  &c.,  see  R.  141 
of  1890,  set  out  in  Chap.  LI. 

As  to  the  "manner  directed  in  the  case  of  a  first  appointment,"  referred  to  in  Calling 
R.  65  of  1890,  supra,  see  Chaps.  XVII.  and  XVIII.  meetings. 

As  to  summoning  the  meetings,  see  Chap.  XV. 

R.  65,  sujyra,  p.  592,  probably  means  that  meetings  of  the  creditors  and  con- 
tributories  shall  be  called,  held,  and  conducted  exactly  in  the  same  manner  as 
the  first  meetings  of  creditors  and  contiibutories,  and  that  application  shaU  then 
be  made  to  the  Court  as  in  the  case  of  a  first  appointment. 

The  new  liquidator  will  have  to  give  security,  see  Chap.  XIX. 

Upon  the  applicon  by  summons  dated,  &c.  of  S.,  the  senior  off  recr    poj-jji  694. 

attached  to  this  Ct,  and  upon  hearing  the  solor  for  the  applicant,  the  — — — 

order  to  wind  up,  (S:c.,  dated,  «S:c.,  and  the  afft,  &c.,  It  is  ordered  that  substituted 

the  publication  by  advertisement  in  the  form  set  forth  in  the  schediJe  service  of 
IP,  .  ,.,.  TToi-x-L  ^     s  sununons  to 

hto  of  the  summons  issued  m  this  matter  dated,  &c.  for  the  removal  oi  remove  liqui- 

X.  from  the  office  of  liqr  of  the  above-named  coy,  and  of  this  order  dator. 

once  in  the  London  Daily  Chronicle,  and  the  sending  a  copy  of  the  sd 

P.  Q  Q 
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summons  and  a  copy  of  the  sd  order  through  the  post  office  prepaid  in 

a  registered  enveloj)o  addressed  to  the  sd  X.  at ,  be  deemed  good 

service  of  the  sd  summons  on  the  sd  X. 

Schedule. 

To  X.  of,  &c.,  the  liqr  of  the  above-named  coy. 

Take  notice  that  on  the  30th  day  of  Oct.  1895,  a  summons  was  issued 
in  the  matter,  &c.  \^set  out  full  title'],  for  an  order  that  you  the  sd  X. 
might  be  removed,  &g.,  And  take  notice  that  by  an  order  dated  the 
31st  day  of  Oct.  1895,  it  was  ordered  that  [^recite  order  above],  And 
take  notice  that  the  Ct  has  fixed  Monday  the  11th  day  of  Nov.  1895, 

at o'clock  in  the  forenoon,  as  the  time  at  which  you  are  to  attend 

at ,  upon  such  applicon,  And  that  if  you  do  not  then  attend  either 

in  person  or  by  your  solor,  such  order  will  be  made  and  proceedings 
taken  as  the  Ct  may  think  just  and  expedient.  Bristol  Empire  Palace 
of  Varieties  (0060  of  1895),  Hood,  Eeg.,  31st  Oct.  1895. 


Form  694a.       Upon  the  applicon  by  summons,  dated,  &c.  of  D.,  of 


Order 

removing 

liquidator. 


Other  orders 
for  removal. 


Costs. 


•,  creditors 

of  the  above-named  coy  and  of  S.,  the  senior  off  recr  attached  to  this 
Ct,  and  upon  hearing  the  solor  for  the  applicants,  for  the  coy,  and  the 
respondent  X.,  the  liqr  of  the  above-named  coy  appearing  in  person, 
and  upon  reading  the  order  to  wind  up  the  sd  coy  dated,  &c.,  the  order 
dated,  &c.  appointing  the  sd  X.  liqr  of  the  above-named  coy,  the  order 
dated,  &c.,  and  the  afltts  of,  &c.  [and  the  sd  respondent  X.,  the  liqr  of 
the  above-named  coy,  desiring  to  retire  from  his  office  of  liqr  as  afsd]. 
It  is  ordered  that  the  sd  X.  be  and  he  is  hby  removed  from  the  office  of 
liqr  of  the  above-named  coy ;  And  it  is  further  ordered  that  the  costs 
of  the  sd  applicon  and  of  the  sd  order  dated,  &e.  [see  Form  694],  be 
taxed  and  pd  out  of  the  assets  of  the  above-named  coy.  Bristol  Empii'e 
Palace  of  Varieties  (0060  of  1895),  Hood,  Eeg.,  11th  Nov.  1895. 

For  orders  removing  official  liquidators,  and  in  some  cases  appointing  other 
persons  in  their  place,  under  the  old  practice,  see  Moorwood  Moor,  i^-c.  Co.,  Malins, 
V.-C,  22nd  Nov.  1876.  B.  1940;  Universal  Fire,  §c.  Co.,  Kay,  J.,  15th  June, 
1883;  John  Marsland  ^-  Co.,  Chitty,  J.,  16th  April,  1883.  A.  562;  Alexandra 
Palate  Co.,  Malins,  V.-C,  4th  Dec.  1878.  A.  2151  ;  Brickinalt  Collieries  Co., 
Jessel,  M.  R.,  26th  May,  1879.     A.  1250.     And  see  Part  11.,  p.  578. 

For  order,  under  R.  68  of  1890,  rescinding  order  appointing  liquidator,  see 
Form  182,  p.  195,  supra. 

For  order  appointing  official  liquidator  in  place  of  a  bankrupt  official  liquidator, 
and  ordering  the  bankrupt  and  his  trustee  ia  bankruptcy  to  bring  in  and  pass  final 
accounts,  and  to  deliver  over  property  to  new  liquidator,  see  Anlomatic  Block  Co., 
Bacon,  V.-C,  I7th  Dec.  1883.     A.  1839. 

For  order  directing  licpiidator  to  pay  out  of  the  company's  assets  the  costs  of 
a  person  on  wlioso  application  a  former  lic^uidator  was  removed,  but  without 
prejudice  to  company's  right  to  recover  the  amount  from  the  removed  liquidator, 
see  Cotnmercial  Bank,  Limtd,  Hall,  V.-C,  6th  May,  1878.     A.  2152. 
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Upon  the  peton  of  A.  C,  &c.,  and  F.  W.,  &c.,  and  it  appearing  to  Form  695. 
the  satisfaction  of  the  Ct  that  J.  W.,  the  late  off  liqr  of  the  above-  Vesting 
named  society,  has  been  removed  from  being  such  off  liqr,  and  that  order, 
the  sd  J.  AV.  is  out  of  the  jurisdiction  of  this  Ct,  and  the  petrs  A.  C. 
and  F.  W.  have  been  appointed  joint  off  liqrs  in  his  j^lace,  the  judge 
doth  declare  that  the  sd  J.  "W.  is  a  trustee  within  the  meaning  of  the 
Trustee  Act  of  the  10,2307.  3,s-.  Id.  New  Zl.  per  Cent.  Annuities  stand- 
ing in  the  books  of  the  bank  in  the  name  of  the  sd  J.  "W.  by  the 
following  description: — "J.  W.,  off  liqr  of  the  Mutual  Society"; 
And  this  Ct  doth  order  that  the  right  to  transfer  the  sd  10,2807.  3s.  7r/. 
New  3Z.  per  Cent.  Annuities,  and  to  receive  the  dividends  accrued 
thereon,  do  vest  in  the  petrs  A.  C.  and  F.  W.  as  such  off  liqrs  as  afsd ; 
And  it  is  ordered  that  the  petrs  do  transfer  the  sd  sum  of  10,2307.  35.  Id. 
New  37.  per  Cent.  Annuities  into  their  own  names,  to  be  held  by  them 
as  such  off  liqrs  as  afsd ;  And  costs  of  petrs  of  and  relating  to  this 
applicon  be  taxed  and  pd  out  of  the  funds  of  the  society.  Mutual 
Society,  Chitty,  J.,  7th  Apr.  1884.     B.  556. 

See  Capital  Fire  Co.,  55  L.  T.  633. 
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CHAPTER  LI. 
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Sect.  22  of  1890. — (1.)  When  the  liquidator  of  a  company  -whici.  is  being  wound 
up  by  order  of  the  Court  has  realized  all  the  property  of  the  company,  or  so  much 
thereof  as  can,  in  his  opinion,  be  realized  without  needlessly  protracting  the 
liquidation,  and  distributed  a  final  dividend,  if  any,  to  the  creditors,  and  adjusted 
the  rights  of  the  contributories  between  themselves,  and  made  a  final  return,  if  any, 
to  the  contributories,  or  has  resigned,  or  has  been  removed  from  his  oflBce,  the 
Board  of  Trade  shall,  on  his  application,  cause  a  report  on  his  accounts  to  be  pre- 
pared, and,  on  his  complying  with  all  the  requirements  of  the  Board,  shall  take 
into  consideration  the  report,  and  any  objection  which  may  be  urged  by  any 
creditor,  or  contributory,  or  person  interested  against  the  release  of  the  liquidator, 
and  shall  either  grant  or  withhold  the  release  accordingly,  subject  nevertheless  to  an 
appeal  to  the  High  Court. 

(2.)  Where  the  release  of  a  liquidator  is  withheld  the  Court  may,  on  the  applica- 
tion of  any  creditor,  or  contributory,  or  person  interested,  make  such  order  as  it 
thinks  just,  charging  the  liquidator  with  the  consequences  of  any  act  or  default  he 
may  have  done  or  made  contrary  to  his  duty. 

(3.)  An  order  of  the  Board  releasing  the  liquidator  shall  discharge  him  from  all 
liability  in  respect  of  any  act  done  or  default  made  by  him  in  the  administration  of 
the  affairs  of  the  company,  or  otherwise  in  relation  to  his  conduct  as  liquidator,  but 
any  such  order  may  be  revoked  on  proof  that  it  was  obtained  by  fraud  or  by  sup- 
pression or  concealment  of  any  material  fact. 

(4.)  Where  the  liquidator  has  not  previously  resigned  or  been  removed,  his 
release  shall  operate  as  a  removal  of  him  from  his  ofiice. 

E.  141  of  1890. — Upon  a  liquidator  resigning,  or  being  released  or  removed  from 
his  office,  he  shall  deliver  over  to  the  official  receiver,  or  as  the  case  may  be,  to  the 
new  liquidator,  all  books  kept  by  him,  and  all  other  books,  documents,  papers  and 
accounts  in  his  possession  relating  to  the  office  of  liquidator.  The  release  of  a 
liquidator  shall  not  take  effect  unless  and  until  he  has  delivered  over  to  the  official 
receiver  all  the  books,  papers,  documents,  and  accounts  which  he  is  by  this  rule 
required  to  deliver  on  his  release. 

R.  148  of  1890. — A  liquidator,  before  makiug  application  to  the  Board  of  Trade 
for  hi.s  release,  shall  give  notice  of  his  intention  so  to  do  to  all  the  creditors  who 
liave  jirovcd  their  debts  and  to  aU  the  contributories,  and  shall  send  with  the  notice 
a  suiuiiiary  of  his  receipts  and  payments  as  liquidator. 

E.  149  of  1890.— Where  the  Board  of  Trade  have  granted  to  a  liquidator  his 
release,  a  notice  of  the  order  granting  the  release  shall  be  gazetted.     The  liquidator 
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stall  provide  the  requisite  stamii  fee  for  the  Gazette,  which  he  may  charge  against 
the  company's  assets. 

Paragraph  3  of  sect.  22  of  the  Act  of  1890  is  expressed  in  very  wide  and  general  Effect  of 
terms.     It  follows  the  terms  of  paragraph  3  of  sect.  82  of  the  Bankruptcy  Act  of  f^ect.  22  of 
1883,  and  of  sect.  53  of  the  Banki'uptcy  Act,  1869.     Under  that  section  it  was  held 
that  where  a  trustee  had  obtained  his  discharge  ho  could  not  be  made  liable  by  the 
Court  of  Bankruptcy  in  respect  of  a  liability  which  he  had  omitted  to  provide  for. 
Hx  parte  Carter,  In  re  Ware,  8  C.  Div.  731.     It  was  contended  that  the  trustee  had 
committed  a  fraud  in  making  no  provision  for  this  liability,  but  it  was  held  by  the 
Court  of  Appeal  that  his  conduct  was  not  fraudulent,  and  that  the  discharge  was 
effective.     See  also  Hx  parte  Barnard,  4G  L.  T.  824,  and  Socivle  Coekrill,  3  C.  Div. 
115  ;    He  Maiden,   55   L.  T.  N".   S.   708,  and  In  re   Chudleij,   14    Q.  B.  D.   402. 
In  this  case  it  was  held  that  a  trustee  who  had  obtained  his  release  under  the 
Bankruptcy  Act,  18G9,  is  not  thereby  relieved  from  rendering  an  account  to  the 
Board  of  Trade  for  his  receipts  and  payments  as  such  trustee.     It  may  be  convenient 
here  also  to  refer  to  Coxon  v.  Gorst,  (1891)  2  Ch.  72.     In  this  case  it  was  held  that 
where  a  company  had  been  wound  up  under  a  compulsory  order  and  dissolved  under 
sect.  Ill  of  the  Companies  Act,  1862,  it  was  not  competent  to  a  creditor  to  proceed  Liquidator's 
against  the  late  directors  and  official  liquidator  in  resjDect  of  breach  of  trust  com-   lia-^ility  to 
mitted  whilst  the  company  was  a  going  concern — fraud  not  being  alleged.     See  also  Qtiier') 
Knowles  v.  Scott,  (1891)  1  Ch.  717,  in  which  it  was  held  by  Romer,  J.,  that  a  liqui- 
dator is  not  to  be  considered  as  trustee  for  every  creditor  or  contributory  of  the 
company,  and  accordingly  that  he  cannot  be  sued  by  a  creditor  or  contributory  for 
negligence  apart  from  misfeasance  or  personal  misconduct.     "All  that  I  hold,"  said 
the  learned  judge,  "  is  that  the  liquidator  is  not  liable  to  an  action  for  damages  for 
delay  in  performing  his  duty  when  that  delay  was  not  wilful  or  fraudulent,  and  in 
no  way  arose  from  mala  fides  on  his  part." 


{Title.)  Form  696. 


Take  notice  that  I,  the  undersigned  [off  recr  and]  liqr  of  the  above-  Notice  to 

named  coy,  intend  to  apply  to  the  Board  of  Trade  for  my  release,  and  creditors  and 
•^ '  ,  i-  r  J  ^       ^  J  1    ^         contnbutones 

further  take  notice  that  any  objection  you  may  have  to  the  granting  of  intention 

of  my  release  must  be  notified  to  the  Board  of  Trade  within  twenty-  to J^-pply  for 

■^  ''      release, 

one  days  of  the  date  hereof.  Form  78  of 

A  summary  of  my  receipts  and  payments  as  [off  recr  and]  liqr  is  ^^^'^• 

hereto  annexed. 

Dated  this day  of ,  189 — . 

G-.  H.  [Off  Eecr  and]  Liqr. 
To  K.  L. 

Note. — The  off  reer's  form  contains  the  following  words:  "It  is 
provided  by  sect.  4  (4)  and  sect.  22  (4)  of  the  Cos  (Winding-Up)  Act, 
1890,  that  upon  the  release  of  a  liqr  the  off  recr  shall  become  liqr  for 
the  purpose  of  dealing  with  any  matters  which  may  subsequently 
arise."  Sect.  22  (3)  of  the  Cos  (Winding-up)  Act,  1890,  enacts  that 
\the  form  sets  oxit  the  suh-sectioiiy  which  is  stated  above^. 
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Form  697. 


60 

,  .g 


12 


o 

o 

O 

^^ 

"l 

<1 

'f 

"^   ^-^ 

^ 

i-l 

b  "^ 

o 

•*^    ^ 

e    !^ 

\f 

^i- 

o 

r^ 

-M 

<^   ^ 

'•+i 

■m 

o 

CO 

;-i 

« 


RELEASE  OF  LIQUIDATOR.  599 

( Title.)  Porm  698. 

I,  A.  B.,  of  33,  Carey  Street,  Lincoln's  Inn,  London,  W.C,  Cleric  in  Certificate  of 
the  office  of  tlie  Off  Eecr  in  Cos  Liquidation,  hereby  certify  : —  postajfo  of 

1.  That  I  did  on  the  day  of  ,    189 — ,   send   to   all  the  official 

creditors,  who  have  proved  their  debts,  and  to  all  the  contributories  receiver's 
mentd  in  the  coy's  statement  of  affairs,  a  notice  of  the  intention  of  the  apply  for 
off  recr  to  apply  to  the  Board  of  Trade  for  his  release  as  liqr  of  the  reicjiso  as 
above-named  coy,  together  with  a  statement  of  his  receipts  and  pay- 
ments in  the  forms  hereimto  annexed  marked  "A"  and  "B"  resply. 

2.  That  such  notices  were  addressed  to  the  sd  creditors  resply, 
according  to  the  addresses  appearing  in  their  respve  proofs. 

3.  That  such  notices  were  addressed  to  the  sd  contributories  resply 
according  to  their  respve  names  and  addresses  appearing  in  the  coy's 
statement  of  affairs. 

4.  That  I  sent  the  sd  notices  by  putting  the  same  into  the  official 

letter  bag  provided  by  the  Postmaster-General  for  the  office  of  the  off 

recr  before  the  hour  of  half-past  five  o'clock  in  the  afternoon  of  the  sd 

day. 

Dated  this day  of ,  189—. 

(Signed)     A.  B. 

The  above  is  the  form  used  by  the  official  receiver.  An  affidavit  seems  to  be 
necessary  in  the  case  of  an  ontsido  liquidator,  which  may  be  easily  framed  from 
Form  27  of  1890  (Form  399),  and  the  above  certificate. 

{Title.)  Form  699. 

I,  Gr.  H.,  the  [off  recr  and]  liqr  of  the  above-named  coy,  do  hereby  ■ ^ — ^ 

report  to  the  Board  of  Trade,  as  follows  : —  bv Tinuidator 

1 .  That  the  whole  of  the  ppty  of  the  coy  has  been  realised  for  the  to  Board  of 
benefit  of  the  creditors  and  contributories  [and  a  dividend  to  the  ^^i^^^^  °^ 

amount  of shilHngs  in  the  pound  has  been  pd  as  shown  by  the  Form  79  of 

statement  hereunto  annexed,   and  a  return  of  in  the  pound  has     '     • 

been  made  to  the  contributories  of  the  coy]  ; 

[or  That  so  much  of  the  ppty  of  the  coy  as  can,  according  to  the 
joint  opinion  of  myself  and  the  committee  of  inspection,  hereunto  an- 
nexed in  writing  under  our  hands,  be  realised  without  needlessly  pro- 
tracting the  liquidation,  has  been  realised,  as  shown  by  the  statement 

hereunto  annexed,  and  a  dividend  to  the  amount  of shillings  has 

been  paid];  [add,  if  necessary,  "  That  the  rights  of  the  contributories 
between  themselves  have  been  adjusted  "]  ; 

2.  I  therefore  request  the  Board  of  Trade  to  cause  a  report  on  my 

accounts  to  be  prepared,  and  to  grant  me  a  certificate  of  release. 

Dated  this day  of ,  189 — . 

G.  H.  [Off  Eecr  and]  Liqr. 

See  sect.  22  (1)  supra,  as  to  this  application,  and  as  to  the  report  on  accoimts,  con- 
sideration thereof,  and  objection  of  creditors  and  contributories. 
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If  a  dividend  has  been  paid  by  cheques  on  the  company's  liquidation  account,  the 
liquidator,  on  the  expiration  of  six  months  from  the  date  of  issue,  or  on  application 
for  his  release,  if  that  event  occurs  earlier,  should  return  any  cheques  or  postal 
orders  remaining  in  hand  to  the  Assistant  Secretary,  Finance  Department,  Board  of 
Trade.    B.  of  T.  Beg.,  January,  1893,  No.  10. 


Form  700. 

Release  of 
liquidator. 


{Title.) 
Whereas  E.  L.  was,  on  the  24tli  day  of  Dec.  1891,  appointed  liqr  of 
tlie  above-named  coy,  And  whereas  on  the  13th  day  of  July,  1892,  the 
sd  E.  L.  gave  notice  to  the  Board  of  Trade  that  he  had  resigned  his 
office  and  requested  the  Board  of  Trade  to  cause  a  report  on  his  account 
to  be  prepared  and  to  grant  him  a  certificate  of  release. 

Now,  the  Board  of  Trade  having  taken  into  consideration  the  report . 
on  his  accounts,  do  hereby  order  that  the  release  of  the  sd  E.  L.,  as 
such  liqr,  be,  and  the  same  is  hereby,  granted.     Dated,  &c. 
By  the  Board  of  Trade, 

F.  W., 
Duly  authorised  in  that  behalf  by  the 
President  of  the  Board  of  Trade. 

As  to  a  document  so  signed  being  evidence,  see  sect.  30  (1)  of  1890. 
The  release  does  not  take  effect  until  the  liquidator  has  delivered  up  his  books 
and  papers.     See  R.  141  of  1890,  supra. 


Form  701. 

Notice  (for 
Gazette)  of 
releases  of 
liquidators. 
Form  86  of 
1890. 


This  form  is  supplied  by  the  Board,  when  the  off  recr  is  also  liqr. 
The  notice  is  headed  "  Notice  for  London  Gazette.  Companies  ("Wind- 
ing-up) Act,  1890.  (7)  Notice  of  release  of  liqr."  Then  follows  Part  7 
of  Form  15,  siqjra.  Below  are  the  signatures  of  the  [off  recr  and] 
liqr,  and  the  notice  is  addressed  "To  the  Inspector- General  in  Cos 
liquidation,  Board  of  Trade,  4,  Whitehall  Yard,  London,  S.W." 

The  form  was  substituted  by  the  Board  of  Trade  Order  of  the  13th  February, 
1891,  for  the  original  Form  86  of  1890.  The  notice  is  gazetted  by  the  Board  of 
Trade,  the  stamp  being  provided  by  the  liquidator.     See  R.  149  of  1890,  supra. 

As  to  filing  a  memorandum  of  gazetting,  see  Form  16  supra. 
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dissolution,  and  destruction  of  books  ;  restoration  of 
company's  name. 


Dissolution  of  Company. 

Sect.  Ill  of  1862. — When  the  affairs  of  the  company  have  been  completely  wound  Order  to 
up,  the  Court  sliall  make  an  order  that  the  company  be  dissolved  from  the  date  of  dissolve 
such  order,  and  the  company  shall  be  dissolved  accordingly.  company. 

Sect.  112  of  1862. — Any  order  so  made  shall  be  reported  by  the  official  liquidator   Report  to 
to  the  registrar  [of  joint  stock  companies],  who  shall  make  a  minute  accordingly  in   registrar  of 
his  books  of  the  dissolution  of  the  company.  j°^"*  ^*°^^ 

C0I11T)3.I11GS 

Sect.  113  of  1862. — If  the  official  liquidator  makes  default  in  reporting  to  the 
registrar,  in  the  case  of  a  company  being  wound  up  by  the  Coui't,  the  order  that       ^  rem)rtins' 
the  company  be  dissolved,  he  shall  be  liable  to  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  he  is  so  in  default. 

Sects.  Ill — 113  of  1862  still  remain  unrepealed,  but  no  macliineiy,  in  the  place  Newpractice. 
of  the  Rules  of  1862  (Rr.  65 — 67),  which  are  annulled  as  to  compulsory  winding-up 
proceedings  (R.  ISO  of  1890),  has  been  provided  by  the  Act  of  1890,  or  the  Rules 
under  it. 

Between  1862  and  31st  December,  1890,  it  was  the  ordinary  practice  in  due 
course  to  obtain  a  dissolution  order,  but  it  is  believed  that  no  order  or  application 
for  dissolution  has  been  made  in  the  case  of  any  company,  the  compulsory 
order  to  wind  up  which  was  made  since  the  31st  December,  1890.  Sect.  Ill 
of  1862  is,  however,  peremptory  as  to  an  order  of  dissolution  being  made. 

It  does  not  follow,  because  the  time  has  arrived  for  a  liquidator  to  apply  for  his 
release,  that  a  dissolution  order  can  be  obtained.  But  when  the  liquidator  is  in  a 
position  to  make  out  a  statement  (to  accompany  notice  of  application  for  release, 
see  Form  697)  which  wUl  show  at  the  foot  that  the  "assets  not  yet  realised,  includ- 
ing calls,"  are  nil,  it  is  the  proper  time  to  make  the  application. 

This  statement  seems  to  contain  all  particulars  stated  in  the  report  of  the  liqui- 
dator required  under  the  old  practice,  and  might  well  be  substituted  for  it.  The 
report  was  frequently  verified  by  an  affidavit  of  the  liquidator,  and  the  applica- 
tion was  supported  by  a  certificate  of  the  chief  clerk  that  the  liquidator  had  passed 
his  final  account,  that  the  balance,  if  any,  due  from  him  had  been  paid,  and  that 
the  affairs  of  the  company  had  been  completely  wound  up.     (See  Form  55  of  1862.) 

The  Board  of  Trade  seems  to  be  now  the  proper  authority  to  grant  some  such 
certificate ;  and  after  (a)  it  has  caused  a  report  to  be  made  on  the  liquidator's 
account,  and  (b)  he  has  complied  with  all  the  requii'ements  of  the  Board,  and  (c)  the 
Board  has  considered  such  report  and  any  objections  of  creditors  and  others  (see 
sect.  22  (1)  of  1890),  the  Board  is  quite  in  a  position  to  give  such  a  certificate  as 
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■will  satisfy  the  Court  and  probably  render  unnecessary  an  affidavit  of  verification 
by  the  liquidator. 

If  an  application  is  made,  it  should  be  in  chambers  by  summons.  Rr.  3,  5  of 
April,  1892. 

In  some  cases  orders  have  been  made  in  the  winding-up  that  no  order  for 
dissolution  was  to  be  made  without  notice  to  particular  persons,  e.g.,  lessors. 
Haijtor  Granite  Co.,  1  Ch.  77. 


Form  702. 

Order  for 
dissolution  of 
company  and 
destruction  of 
its  books. 


Upon  the  applicon  of  A.  B.,  of,  &c.,  the  [off  recr  and]  liqr  of  the 
above-named  coy,  and  upon  reading  \^prohahly  the  certificate  of  the 
Board  of  Trade,  dated,  &e.,  whereby  it  appears  that  the  affairs  of  the 
sd  coy  have  been  completely  wound  up,  and  that  there  is  not  anything 
due  either  to  or  from  the  applicant  on  the  balance  of  his  final  account 
as  such  [off  reer  and]  liqr  as  afsd],  It  is  ordered  that  the  sd  coy  be 

dissolved  as  from  the Dec.  189 — .     And  it  is  ordered  that  the 

books  and  papers  of  the  coy  other  than  the  file  of  proceedings  in  the 
winding-up  of  the  sd  coy  be  retained  by  the  applicant  for  the  sj)ace  of 

year[s]  from  the  date  hereof,  and  then  destroyed  by  him  \jome- 

times  the  order  continues,  by  fire,  or  by  cutting  or  tearing  the  same  into 
fragments  so  as  to  render  them  useless  as  means  of  information]. 

For  other  forms,  see  Forms  813,  814,  814a. 

Independently  of  sect.  22  of  1890,  where  there  has  not  been  fraud,  dissolution  is 
an  absolute  bar  to  an  action,  e.g.,  by  a  creditor  who  has  been  prejudiced,  against  a 
liquidator  for  misfeasance  in  the  winding-up.  Coxon  v.  Gorst,  (1891)  2  Ch.  73. 
And  see  Pinto  Silver  Co.,  8  C.  Div.  273;  London  and  Caledonian  Co.,  11  C.  Div. 
140  ;  Knoxclcs  v.  Scott,  W.  N.  (1891)  39. 

Where  a  company  is  about  to  be  dissolved,  it  is  very  commonly  found  that  certain 
creditors  or  contributories,  in  whose  favour  dividends  have  been  declared,  have  not 
claimed  the  same.  The  right  of  such  persons  was  not,  even  under  the  old  practice, 
affected  by  the  non-claim,  so  as  to  enable  the  Court  to  di\dde  the  fund  among 
the  other  persons  interested,  or  otherwise  to  deal  vrith  the  same  in  derogation  of 
the  rights  conferred  by  the  order  declaring  the  dividend.  Ashley  v.  Ashley,  4 
C.  Div.  757. 

And  see  now,  as  to  unclaimed  dividends  and  undistributed  assets.  Chap.  XXIV. 


Court  may 
order  books, 
&c.  to  be 
disposed  of. 


Destruction  of  Books,  &c. 

Sect.  155  of  1862. — Where  any  company  has  been  wound  xip  under  this  Act  and 
is  about  to  be  dissolved,  the  books,  accounts,  and  documents  of  the  company  and  of 
the  liquidators  may  bo  disposed  of  in  the  following  way ;  that  is  to  say,  where  the 
company  has  been  wound  up  by  or  subject  to  the  supervision  of  the  Coiu-t,  in  such 
way  as  the  Court  directs,  and  where  the  company  has  been  wound  up  voluntarily, 
in  such  way  us  the  company  by  an  extraordinary  resolution  dii-ects  ;  but  after  the 
lapse  of  five  years  from  the  date  of  such  dissolution,  no  responsibility  shall  rest  on 
the  company,  or  tho  liquidators,  or  any  one  to  whom  the  ciistody  of  such  books, 
accounts,  and  documents  has  been  committed,  by  reason  that  the  same,  or  any  of 
them,  cannot  be  made  forthcoming  to  any  i^arty  or  parties  claiming  to  bo  interested 
therein. 
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The  documents  (other  than  the  file  of  proceedings)  are  now  simply  directed  to 
be  destroyed.     See  Form  702a. 

It  should  be  bonio  in  miud  that  -to  &  4G  Vict.  c.  72,  .s.  11,  extends  the  Bankers'  Bankers' 
Books  Evidence  Act,  1879,  to  any  company  carrying  on  the  business  of  bankers  to  books, 
which  the  Companies  Acts,  1862  to  1880,  are  applicable,  and  which  have  furnished 
to  the  Registrar  of  Joint  Stock  Companies  the  list  and  summary  recxuircd  by  the 
Act  of  1862,  with  a  statement  of  the  place  where  it  carries  on  business.  The  Court 
ought,  in  the  interests  of  the  public,  to  delay  as  long  as  possible  the  destruction  of 
the  books  of  such  a  company. 

As  to  the  rest  of  the  old  practice  (which  still  applies  in  the  case  of  voluntary 
liquidations,  whether  under  or  not  under  the  supervision  of  the  Court),  see  post, 
sects.  2  and  3. 


Upon  the  capplicon  of  the  off  recr  by  summons  dated,  &c.,  and  upon  Form  702a. 
hearing  the  applicant  in  person,  and  upon  reading  the  order  to  wind  p.  ,     ,  " 

up  the  sd  coy  dated,  &c.,  and  the  order  of  the  Board  of  Trade  dated,  destroy 
&c.,  whereby  it  appears  that  the  affairs  of  the  sd  coy  have  been  com-  """^^^j  ^^^ 
pletely  wound  up.  It  is  ordered  that  the  books,  papers,  and  documents 
of  the  above-named  coy,  other  than  the  file  of  proceedings  in  the 
winding-up  of  the  sd   coy,   be   destroyed.      W.    N.    Watson,   Limtd, 
Hood,  Eeg.,  8th  July,  1896. 

Restoration  of  Company's  Name. 

See  sect.  7  of  Companies  Act,  1880,  in  Appendix. 

Having  regard  to  Ocean  Queen  Steamship  Co.,  (1893)  2  Ch.  666,  and  Mining  Shares 
Investment  Co.,  lb.  660,  the  application  ought  to  bo  made  to  Vaughan  Williams,  J. 
His  lordship  clearly  has  jurisdiction.     See  para.  (5)  of  the  section. 

For  cases  in  which  orders  have  been  made  under  this  section,  see  Se  Financial 
Corporation,  27  S.  J.  199  ;  Ite  Estates  Investment  Co.,  27  S.  J.  585. 


Upon  the  peton  of  coy,  &c.,  Order  that  coy's  name  be  restored  to  the    Form  703. 
register  of  joint  stock  cos,  and  that  this  coy  be  deemed  to  have  con-  Oj.(i~'+Q 
tinued  in  existence  as  if  its  name  had  never  been  struck  off.     And  restore  com- 
order  that  notice  of  this  order  be  advertised  once  in  the  London  F^°^  ^  name 

to  register 
Gazette.     And  order  that  off  liqr  pay  the  registrar  of  joint  stock  cos  under  Act  of 

his  costs  of  the  applicon,  to  be  taxed.     And  order  costs  of  petrs,  in- 

eluding  costs  paid  to  registrar,  to  be  taxed  and  paid  out  of  coy's  assets. 

Estates  Investment  Co.,  Chitty,  J.,  23rd  June,  1883. 

For  petition,  &c.,  see  Part  I.  of  this  work;  but  the  application  may  be  made  on 
originating  summons. 


[^Intitule  '■'■In  the  matter  of  the  Cos  Acts,  18G2  to   1890,"  and  in  the  Form.  703a. 
matter  of  the  coy .~\  ~     ~ 

Upon  the  applicon  of  W.,  a  contributory  of  the  above-named  coy, 
by  originating  summons  dated,  &c.,  and  upon  hearing  the  solors  for 
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the  applicants  for  the  sd  coy,  and  for  the  registrar  of  joint  stock  cos, 
and  upon  reading  \_affts]^  and  the  above-named  coy  by  its  solors 
undertaking  forthwith  to  file  with  the  registrar  of  joint  stock  cos  the 
annual  returns  now  in  arrear,  and  also  to  give  notice  of  the  registered 
oifice  of  the  coy.  And  the  above-named  coy  by  their  solors  consenting 
to  this  order,  It  is  ordered  that  the  name  of  the  above-named  B.  Coy, 
Limtd,  be  restored  to  the  register  of  joint  stock  cos.  And  pursuant  to 
the  Cos  Act,  1880,  the  sd  B.  Coy,  Limtd,  is  deemed  to  have  continued  in 
existence  as  if  its  name  had  never  been  struck  off.  And  it  is  ordered 
that  the  registrar  of  joint  stock  cos  do  advertise  this  order  in  his  official 
name  in  the  London  Gazette.  And  it  is  ordered  that  the  above-named 
coy  do  pay  to  the  registrar  of  joint  stock  cos  his  costs  of  this  applicon 
agreed  at  1/. :  1*.,  and  that  the  applicants'  costs  of  this  applicon  be 
taxed  in  case  the  parties  differ,  and  paid  by  the  above-named  coy. 
Balmoral  Estate  {Algoa  Bay)  Co.  (00140  of  1896),  Eomer,  J.,  for 
Yaughan  Williams,  J.,  4th  July,  1896.  And  see  another  order  by 
Eomer,  J.,  for  Yaughan  Williams,  J.,  in  Anglican  Church  Magazine 
Co.,  Dec.  1896. 
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CHAPTEE  LIII. 


COUNTY  COURTS. 


Jurisdiction. 

Peioe  to  the  Companies  (Winding-up)  Act,  1890,  the  jurisdiction  of  County  Courts  Prior  to  Act 
in  winding-up  was  limited  as  follows : —  of  1890. 

1.  As  regards  companies,  the  County  Court  had  no  original  jurisdiction  in  winding- 
up  under  the  Act  of  1862  ;  but  under  the  Act  of  1867,  s.  41,  the  High  Court,  where 
it  had  made  a  winding-up  oi'der,  had  power  to  direct  all  subsequent  proceedings  to 
be  had  in  a  Covinty  Court,  and  a  few  such  orders  were  made. 

2.  As  regards  building  societies  registered  under  the  Building  Societies  Act,  1874 
(37  &  38  Vict.  c.  42),  that  Act  gave  County  Courts  exclusive  winding-up  jiuisdic- 
tion. 

3.  As  regards  industrial  and  provident  societies  registered  under  the  Industrial  and 
Provident  Societies  Act,  1876  (39  &  40  Vict.  c.  45),  that  Act  gave  the  County  Courts 
exclusive  winding-up  jui-isdiction. 

The  Act  of  1890  (s.  33),  repealed  sect.  41  of  the  Act  of  1867,  but  invested  County  Under  Act 
Courts,  with  few  exceptions,  with  full  original  jurisdiction  to  wind  up  companies  °f  1890. 
in  England  and  Wales  "  where  the  amount  of  the  capital  of  a  company  paid  up  or 
credited  as  paid  up  does  not  exceed  10,000^.,  and  the  registered  office  of  the  com- 
pany is  situate  within  the  jurisdiction  of  a  County  Court  having  jurisdiction  under 
this  Act."  Sect.  1  of  1890,  and  the  County  Courts  were  still  allowed  to  retain 
exclusive  jurisdiction  to  wind  up  registered  building  societies  and  industrial  and 
provident  societies. 

The  present  jurisdiction  of  Coiinty  Courts  in  winding-up  is  as  follows : — -  Present 

1.  As  regards  companies,  certain  of  the  County  Courts  have  the  limited  jurisdic-   JUEisdiction. 
tion  given  by  sect.  1  of  the  Act  of  1890.  Companies. 

2.  As  to  building  societies  imder  the  Act  of   1874,  and  industrial  and  pro-\ddent  Buildino-  and 
societies,  the  same  County  Courts  have  limited  winding-up  jurisdiction  as  if  such  industrial 
societies  were  companies  under  the  Act  of  1862.     See  the  Building  Societies  Act,   ^o^^^ties. 
1894,  sect.  8  (1),  and  the  Industrial  and  Provident  Societies  Act,  1893,  sect.  58  (1). 

3.  As  to  companies  formerly  within  the  jurisdiction  of  the  Stannaries  Court,  the  Stannaries 
County  Court  of  Cornwall  having  jvrrisdiction  in  banki-uptcy  has  now  winding-up  cases, 
jurisdiction.     Stannaries  Court  (Abolition)  Act,    1896,  s.  1  ;  Ord.  of  L.   C.    16th 
December,  1896,  rr.  1  and  6. 

The  jurisdiction  of  a  County  Court  which  has  jurisdiction  imder  the  Act  of  1890  What  County 
extends  both  to   registered   and  to   unregistered   companies    (see  Chap.   I.);    but   Courts  have 
under  sect.  1,  sub-sect.  5,  the  Lord  Chancellor  is  empowered  to  exclude  a  County  J^^^'^^^'^'on- 
Court  from  ha\Tng  jurisdiction  "under  this  Act,"  and  has  made  an  order  (29th 
Nov.  1890)  that  a  County  Court  which,  on  the  1st  Jan.  1891,  was  excluded  from 
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having  jurisdiction  in  bankruptcy  should  "be  excluded  from  having  jurisdiction 
under  the  Companies  (Winding-up)  Act,  1890,  until  further  order,"  and  that  the 
district  of  any  such  Coimty  Court  should,  "for  the  purposes  of  jurisdiction  under 
the  Companies  (Winding-up)  Act,  1890,  be  attached  until  further  order  to  the 
Court  to  which  that  district"  was  attached  on  the  1st  Jan.  1891,  "  for  the  purposes 
of  jurisdiction  in  bankruptcy."  The  effect  of  this  order  is  that  several  provincial 
County  Courts  and  all  the  Metropolitan  County  Courts  are  excluded  from  jurisdic- 
tion under  the  Act  of  1890  ;  and  that  the  winding-up  jurisdiction,  under  the  Act  of 
1890,  of  the  Metropolitan  County  Courts  is  now  vested  in  the  High  Court.  Cotcrt 
Bureau,  W.  N.  (1891)  15. 

Sect.  96  of  Bankruptcy  Act,  1883.— The  London  bankruptcy  district  shall,  for 
the  piu^Doses  of  tliis  Act,  comprise  the  City  of  London  and  the  liberties  thereof,  and 
all  such  parts  of  the  Metropolis  and  other  places  as  are  situate  within  the  district  of 
any  Coimty  Court  described  as  a  Metropolitan  County  Court  in  the  list  contained  in 
the  third  schedule. 

This  list  in  Schedule  III.  specifies  the  Bloomsbury,  Bow,  Brompton,  Clerkenwell, 
Marylebone,  Shoreditch,  Westminster,  and  Wliitechapel  County  Courts  of  Middlesex, 
and  the  Lambeth  and  Southwark  Coimty  Courts  of  Surrey. 

The  district  of  the  City  of  London  Court  is  part  of  the  district  referred  to  in 
sect.  96  of  the  Act  of  1883,  and  that  Court  has  no  jurisdiction  to  wind  up  under  the 
Act  of  1890.  Per  Vaiighan  Williams,  J.,  Real  Estates  Co.,  (1893)  1  Ch.  398.  The  Act 
of  1890  did  not  in  any  way  derogate  from  or  interfere  with  the  winding-up  juris- 
diction of  the  County  Courts  as  to  building  societies  registered  under  the  Building 
Societies  Act,  1874  {Real  Estates  Co.,  ubi  supra)  ;  or  as  to  societies  registered  imder 
the  Industrial  and  Provident  Societies  Act,  1876.  See  as  to  this  London  and  Subur- 
ban Rank,  (1892)  1  Ch.  604.  And  the  jiu-isdiction  was  not  dependent  on  the  Court 
having  banki'uptcy  jurisdiction.  But  now  the  question  of  jurisdiction  as  regards 
these  societies  is  dependent  on  the  amount  of  the  society's  paid-up  capital.  See 
sect.  1  of  1890. 


Court  has 
powers  of 
High  Court, 


General  pro- 
cedure under 
Acts  and 
Ilules. 

Practice  when 
no  express 
provi.'-ion. 


General  Powers  and  Practice. 

Sect.  1  (6)  of  1890. — Every  Court  having  jurisdiction  under  the  Act  to  wind  up  a 
company  shall,  for  the  piu-poses  of  that  jurisdiction,  have  all  the  poxvers  of  the  High 
Court,  and  every  prescribed  officer  of  the  Court  shall  perform  any  duties  which  an 
officer  of  the  High  Com-t  may  discharge  by  order  of  the  judge  thereof,  or  other- 
wise in  relation  to  the  winding-up  of  a  comj^any. 

Tliis  section  is  of  great  importance  in  relation  to  County  Courts.  It  gives  them 
aU  the  powers  of  the  High  Coiu't.  See  construction  of  similar  words  in  Bankruptcy 
Act,  1869.  Reg.  v.  Judge  of  C.  C.  of  Surrey,  13  Q.  B.  D.  963.  But  it  does  not 
enable  County  Courts  to  issue  writs  of  ^.  fa.  to  sheriff.  Bassett^s  Plaster  Co.,  (1894) 
2  Q.  B.  96.     See  R.  20,  infra. 

Sect.  32  (3)  defines  the  expression  "registered  office,"  the  situation  of  which 
determines  which  County  Court  has  jurisdiction. 

The  general  code  of  procedure  under  the  Acts  and  the  Rules  of  1890  applies,  where 
not  otlicrwise  stated,  to  proceedings  in  the  County  Courts  to  which  winding-up  juris- 
diction is  given  by  the  Act  of  1890. 

K.  178  of  1890.— In  all  proceedings  in  or  before  the  Court,  or  any  judge  or  officer 
thereof,  or  over  Avhich  the  Court  has  jurisdiction  under  the  Acts  and  rules,  when  no 
other  provision  is  made  by  the  Acts  or  the.se  rules,  the  practice,  proceeding,  and 
regulations  shall,  unless  the  Court  otherwise  in  any  special  case  directs,  ....  be 
....  in  a  County  Court  in  accordance,  as  far  as  practicable,  with  the  existing  rules 
and  practice  of  the  Court  in  proceedings  for  the  administration  of  assets  by  the  Court. 
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Sect.  164  of  County  Courts  Act,  1888  [gives  power  to  make  rules,  and  says  that],  In 
any  ease  not  expressly  by  this  Act  or  in  pursuance  thereof  provided  for,  the  general 
princijiles  of  practice  in  the  High  Court  of  Justice  may  be  adopted  and  applied  to 
actions  and  matters. 

There  has  been  some  difference  of  opinion  with  regard  to  R.  178,  so  far  as  it 
ailects  County  Court  procedure,  especially  with  reference  to  e\'idence  on  the  hearing 
of  the  petition,  but  there  is  no  doubt  that  the  practice  of  the  High  Court  ought  to 
be  followed. 

With  regard  to  the  Rules  of  April,  1892,  it  must  be  borne  in  mind  that  Part  I., 
comprising  Rr.  2—17,  only  applies  to  procedure  in  the  High  Court.  The  pre- 
liminary rule  (1)  and  the  rules  in  the  second  part,  apply  generally  to  all  Courts 
haATng  winding-up  jurisdiction,  including  County  Courts,  biit  none  of  the  rules 
apply  exclusively  to  County  Court  procedure. 

The  only  one  of  the  forms  appended  to  the  Rules  of  1890 — 92  which  relates 
specially  to  County  Courts  is  Form  2  of  1890  (Form  4,  supra),  which  gives  the 
general  title  of  a  winding-up  matter  proceeding  in  the  County  Court.  From  this 
it  may  be  inferred  that  the  framers  of  the  rules  intended  that  the  same  procedure 
should,  as  far  as  possible,  be  the  same  in  all  the  Courts  to  wliich  winding-up  jurisdic- 
tion is  given  by  the  Act  of  1890.  R.  146  of  the  County  Court  Rules,  1892  (set  out 
infra),  is  another  stop  in  the  direction  of  uniformity  of  procedure. 

Kr.  18—20  of  1890  are  as  follows  :— 

18. — Subject  to  the  orders  of  the  Lord  Chancellor,  the  place  of  sitting  of  each  Place  and 
County  Court  having  jurisdiction  imder  the  Acts  shall,  for  the  piirpose  of  such   ''i™?  ^^ 
jurisdiction,  be  the  town  in  which  the  Court  holds  its  sittings  for  the  general  °' 

business  of  the  Court,  under  the  provisions  of  the  County  Courts  Act,  1888. 

19. — Subject  to  the  provisions  of  the  Acts,  the  times  of  the  sittings  of  each 
Court  other  than  the  High  Court  in  matters  of  the  winding-up  of  companies  shall 
be  those  appointed  for  the  transaction  of  the  general  business  of  the  Court,  unless 
the  judg-e  of  any  such  Court  shall  otherwise  order. 

As  to  matters  to  be  heard  in  open  Court,  see  r.  5  of  1890. 

20. — (1)  It  shall  be   the  duty  of  the  high  bailiff  of   a  County  Court  to  serve  Duties  and 
such  orders,  summonses,  petitions,  and  notices  as  the  Court  may  require  him  to  fef;S  of  high 
serve ;  to  execute  warrants  and  other  process ;  to  attend  any  sittings  of  the  Court 
(but  not  sittings  in  Chambers)  ;  and  to  do  and  perform  all  such  things  as  may  be 
required  of  him  by  the  Court. 

(2)  But  this  rule  shall  not  be  construed  to  require  any  order,  summons,  petition, 
or  notice  to  be  served  by  a  bailiff  or  officer  of  the  Court  which  is  not  specially  by 
the  Acts  or  rules  required  to  be  so  served,  unless  the  Court  in  any  particular 
proceeding  by  order  specially  so  directs. 

As  to  the  high  bailiff's  fees,  see  Table  C.  to  Order  of  17th  December,  1891. 

As  to  the  title  of  proceedings,  how  applications  are  made,  &c.,  see  Chap.  II.  Title  of  pro- 

As  to  advertisement  of  petitions,  see  Chap.  IV.  ceedings,  ixc. 

"Judge  "  and  "  registrar  "  are  defined  by  r.  2. 

R.  54  of  1890  provides  that  the  official  receiver  or  liquidator  shall  send  "  to  the 
registrar  a  copy,  certified  by  him,  of  every  resolution  of  a  meeting  of  creditors  or 
contributories . ' ' 

As  to  the  official  receivers  in  County  Courts,  see  Board  of  Trade  Order  of  ICth   Official 
September,  1892,  in  Appendix  B.     And  see  also  Appendix  D.  receiver. 

R.  92  (2)  of  1890  provides  that  notice  of  a  call  and  the  intended  meeting  of  the  Contribu- 
committee  of  inspection  shall,  besides  being  advertised  in  a  London  newspaper,  be  tories. 
advertised  "where  the  winding-up  is  not  in  the  High  Court,  also  in  a  newspaper   ' 
circulating  in  the  district  of  the  Court  in  which  the  winding-up  is  being  con- 
ducted." 
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Transfers. 


Public 
examination. 


Misfeasance. 


Review  of 

taxation. 
Companies 
liquidation 
account. 


As  to  transfer  of  proceedings  to  and  from  County  Courts,  see  Chap.  XLI.  And 
see  r.  15  of  1890  as  to  transfers  on  a  Court  being  excluded  from  jurisdiction. 

Proceedings  in  the  winding-up  of  industrial  and  provident  societies  pending  in  a 
County  Court  on  the  12th  September,  1893,  may  be  transferred  to  the  High  Court. 
See  56  &  57  Vict.  c.  39,  s.  59.  And  under  s.  58  of  the  same  Act  other  proceedings 
in  the  winding-up  of  these  societies  may  be  transfeiTed. 

As  to  the  transfer  of  the  proceedings  in  the  winding-up  of  building  societies, 
see  s.  8  of  the  Building  Societies  Act,  1894. 

In  sect.  8  (as  to  public  examination)  "the  Court"  referred  to  in  the  first  seven 
sub-sections  includes  the  "County  Court"  which  is  winding-up  the  company. 
Sub-sect.  8  empowers  "the  Court" — that  is  the  Court  in  which  the  liquidation 
is  pending,  whether  the  High  Court  or  otherwise — to  direct  the  examination  to  be 
held  before  "  any  judge  of  County  Courts,"  who  is  invested  vdth  the  powers  of  the 
Court  which  sends  him  the  examination. 

Sect.  10  of  1890  confers  a  new  jurisdiction  on  County  Courts — not  only  in  com- 
pulsory windings-up,  but  in  voluntary  liquidations,  whether  under  the  supervision 
of  the  Court  or  not — by  constituting  them  the  tribunals  to  assess  damages  against 
delinquent  directors,  officers,  and  promoters  of  companies. 

Rr.  78  and  79  of  1890  are  as  follows  :— 

78. — An  application  under  sect.  10  of  the  Companies  ("Winding-up)  Act,  1890, 
shall  in  any  Court  other  than  the  High  Court  be  made  by  motion  to  the  Court. 

79. — [Notice  of  such  a  motion]  "shall  be  served  on  every  person  against 
whom  an  order  is  sought,  not  less  than  eif/ht  days  before  the  day  named  in  the 
notice  for  hearing  the  motion,"  and  that  "  a  copy  of  every  report  and  affidavit 
intended  to  be  used  in  support  of  the  motion  shall  be  served  on  every  person  to 
whom  notice  of  motion  is  given  not  less  than  four  days  before  the  hearing  of  the 
motion." 

As  to  review  of  registrar's  taxation,  see  r.  30  of  1890. 

As  to  applications  by  Board  of  Trade  under  s.  15  of  1890,  see  Chap.  XXIV.  and 
r.  130a  (April,  1891). 

Special  Case  for  High  Court. 

As  to  companies,  provision  is  made  for  obtaining  the  decision  of  the  High  Court, 
Sect.  3  (3)  of  1890. — If  any  question  arises  in  any  winding-up  proceeding  in  a 
County  Court  or  in  the  Stannaries  Court  [the  jurisdiction  of  which  is  now  transferred 
to  the  Cornwall  County  Court]  which  all  the  parties  to  the  proceeding,  or  which  one 
of  them  and  the  judge  of  the  Court,  may  desii"e  to  have  determined  in  the  first 
instance  in  the  High  Court,  the  judge  shall  state  the  facts  in  the  form  of  a  special 
case  for  the  opinion  of  the  High  Court,  and  thereupon  the  special  case  and  the  pro- 
ceedings, or  such  of  them  as  may  be  requii'ed,  shall  be  transmitted  to  the  High 
Court  for  the  purposes  of  the  determination.     And  see  Chap.  XLIX. 

As  to  stating  a  special  case,  in  the  case  of  an  industrial  society,  see  56  &  57  Vict. 
c.  39,  s.  58  ;  in  the  case  of  a  building  society,  Fortsea  Island  BtiUding  Society,  (1895) 
3  Ch.  205  ;  Building  Societies  Act,  1894,  s.  8. 


Act  of  1896. 

Abolition  of 

St;innarie8 

Court. 


Stannaries  Jurisdiction. 

stannaries  Court  (Abolition)  Act,  1896  (59  &  60  Vict.  c.  45),  s.  1.— (1.)  On  the 
coiniiieiicomeiit  of  Ihi.s  Act  [viz.,  Lst  Jaiiuniy,  1S97:  see  sect.  6],  the  Court  of  the 
Vico-Wardun  of  tlio  Stannaries  sliall  cease  to  exist,  except  for  the  purpose  of 
continuing  and  concluding  proceedings  pending  in  that  Court  at  that  date,  and 
us  from  that  date  all  jurisdiction  and  powers  of  the  said  Court  and  its  officers  shall, 
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except  as  aforesaid,  be  transferred  to  and  vested  in  such  of  the  County  Courts  as 
the  Lord  Chancellor  may   by  order  direct,  and  be  exercised   subject   to   and  in 
accordance  "with  rules  of  Court  for  regulating  the  procedure  in  County  Courts. 
(2.)  Provision  may  be  made  by  order  of  the  Lord  Chancellor  [infer  alia) — 

(b)  For  transferring  to  a  County  Court  any  proceedings  pending  in  the  said 

Court  at  the  commencement  of  this  Act ; 

(c)  For  determining  the  place  of  sitting  for  the  exercise  of  any  jurisdiction 

transferred  by  this  Act. 

And  see  sect.  3  as  to  references  in  unrepealed  enactments  as  to  mines  subject  to  Old  Acts  as 

the  jurisdiction  of  the  Vice-Warden.  *'-•  "'"les. 

By  an  order  of  the  Lord  Chancellor,  dated  IGth  December,  1896,  the  County  Order  of 

Courts  of  Cornwall  are  to  exercise  the  jurisdiction  and  powers  of  the  Stannaries  -December, 

.  .  1896 

Court ;  the  judge  is  generally  to  sit  at  Trui-o  ;  and  the  jurisdiction  and  powers  as 

to  winding-up,  and  in  cases  where  the  subject-matter  is  not  within  the  limits  of         t  ,1  • 

the  County  Court  jurisdiction,  are  to  be  exercised  by  the  Coui't  having  bankruptcy  Cornwall 

jurisdiction  in  Cornwall.  County 

By  the  County  Court  (Stannaries  Jurisdiction)  Rules,   1897,  a  number  of  joro-  'courts. 

visions  are  made  as  to  the  practice.  Rules  oi 

.      .  1897. 

By  r.  6,  "Proceedings  for  the  winding-up  of  companies  shall  be  regulated  by,  and 

costs  in  such  proceedings  shall  be  taxed  under,  the  statutory  provisions,  rules  and. 

scales  of  costs  for  the  time  being  in  force  for  the  winding-up  of  companies  in 

County  Courts."     (And  compare  r.  25.) 

By  r.  10,  "  The  records  and  papers  in  any  proceeding  under  the  Stannaries  Juris- 
diction shall  be  intituled  with  the  name  of  the  Coiu't,  and  marked  with  the  words 
'  Stannaries  Jurisdiction.' " 

The  previous  statutes  relating  to  the  Stannaries  Court  will  be  found  in  Chitty's   Stannaries 
Statutes,  5th  ed.,  vol.  7,  under  the  heading  "  Local  Courts  (Cornwall  and  Devon) ;"   -^cts. 
but  some  of  the  sections  of  these  Acts,  and  certain  provisions  of  the  Companies  Act, 
1862,  are  repealed  by  sect.  5  of  the  Act  of  1896.     (See  the  schedule  thereto.) 


Appeals. 

The  Act  of  1890  does  not  expressly  provide  for  appeals  from  orders  of  a  County  No  provision 
Court,  although  it  provides  for  questions  in  the  County  Courts  with  reference  to  ^^^.     "^P^^l?^ 
winding-up  being  brought  before  the  High  Court  by  transfer  (see  Chap.  XLL),  and  ^  j.    iglo 
by  special  case  (see  Chap.  XLIX.). 

It  is,  however,  clear  that  an  apijeal  lies  by  virtue  of  sect.  120  of  the  County 
Courts  Act,  1888  (see  infra),  supplemented,  if  needs  be,  by  sect.  124  of  the  Com- 
panies Act,  1862.     See  supra,  p.  582. 

The  appeal  is  to  a  Divisional  Coui-t,  as  appears  below,  and  from  that  Court  to  the 
Court  of  Appeal,  and  thence  to  the  House  of  Lords,  subject  as  below  mentioned. 

The  following  are  instances  of  appeals  to  a  Divisional  Court  entertained  by  the 
Queen's  Bench  Division  in  several  cases  since  the  Act  of  1890,  e.(/.,  in  North  Wales 
Gunpowder  Co.,  (1892)  2  Q.  B.  21 ;  and  Ilklei/  Sotel  Co.,  (1893)  1  Q.  B.  248. 

The  time  for  appealing  from  a  County  Court  is  still  21  days.  See  R.  S.  C. 
0.  LIX.  r.  12,  infra. 

The  Coionty  Courts  now  have  jurisdiction  under  the  Act  of  1862. 

Sect.  45  of  Jud.  Act,  1873. — All  appeals  from  petty  or  quarter  sessions,  from  a  Judicature 
County  Court,  or  from  any  other  inferior  Court,  which  might  before  the  passing  of  -^•^t>  18  <o. 
this  Act  have  been  brought  to  any  Court  or  judge  whose  jurisdiction  is  bj--  this  Act   Appeal  to 
transferred  to  the  High  Court  of  Justice,  may  be  heard  and  determined  by  Divi-    p       , 
sional  Courts  of  the  said  High  Court  of  Justice,  consisting  respectively  of  such  of 
P.  R  R 


610 


WINDING-UP  BY  THE  COURT.        [ChAP.  LIII. 


Judges. 


Entering 
appeal. 


County 
Courts  Act, 
1888. 


County 
Court  judges' 
note. 


Copy  of 
judge's  note. 


Powers  of 
Appellate 
Court. 


the  judges  thereof  as  may  from  time  to  time  be  assigned  for  that  purpose,  pursuant 
to  the  Rules  of  Court,  or  (subject  to  Rules  of  Court)  as  may  be  so  assigned  accord- 
ing to  arrangements  made  for  the  purpose  by  the  judges  of  the  said  High  Court. 
The  determination  of  such  appeals  respectively  by  such  Divisional  Courts  shall  be 
final  unless  special  leave  to  appeal  from  the  same  to  the  Court  of  Appeal  shall  be 
given  by  the  Divisional  Court  by  which  any  such  appeal  from  an  inferior  Court 
shall  have  been  heard. 

Under  this  section  it  was  held  that  no  appeal  lay  from  a  refusal  to  grant  leave 
{Eay  V.  Briggs,  22  Q.  B.  Div.  343) ;  but  now  if  leave  to  appeal  is  refused  by  the 
County  Court  applications  for  leave  can  be  made  to  the  Court  of  Appeal  under 
s.  1  (5)  of  the  Jud.  Act,  1894. 

An  appeal  lies  from  the  Court  of  Appeal  to  the  House  of  Lords.  C'ruiih  v.  Turner, 
4  App.  Cas.  221. 

Sect.  1  (5)  of  Jud.  Act,  1894. — In  all  cases  where  there  is  a  right  of  appeal  to  the 
High  Court  from  any  Court  or  person,  the  appeal  shall  be  heard  and  determined 
by  a  Divisional  Court,  constituted  as  may  be  prescribed  by  rules  of  Court ;  and  the 
determination  thereof  by  the  Divisional  Court  shall  be  final,  unless  leave  to  appeal 
is  given  hj  that  Court  to  the  Court  of  Appeal. 

E.  S.  C.  1883,  Ord.  LIX.  r.  4.— Every  judge  of  the  High  Court  of  Justice  for  the 
time  being  shall  be  a  judge  to  hear  and  determine  appeals  from  inferior  Courts, 
iinder  sect.  45  of  the  principal  Act  (Jud.  Act,  1873).  All  such  appeals  (except 
Probate  and  Admiralty  appeals  from  inferior  Courts  .  .  .  .)  shall  be  entered  in 
one  list  by  officers  of  the  Crown  Office  Department  of  the  Central  Office,  and  shall 
be  heard  by  such  Divisional  Court  of  the  Queen'' s  Bench  Division  as  the  Lord  Chief 
Justice  shall  from  time  to  time  direct. 

And  among  the  "proceedings  and  matters"  which  by  R.  S.  C.  1883,  Ord.  LIX. 
r.  1,  "shall  continue  to  be  heard  and  determined  before  Divisional  Courts"  are 
"appeals  under  sect.  6  of  the  County  Courts  Act,  1875"  (38  &  39  Vict.  c.  50), 
which  Act  is  repealed  by  sect.  188  of  the  County  Courts  Act,  1888  (51  &  52  Vict. 
0.  43). 

Sects.  120—124  of  the  County  Courts  Act,  1888,  are  as  follows:— 

Sect.  120. — If  any  party  in  any  action  or  matter  shall  be  dissatisfied  with  the 
determination  or  direction  of  the  judge  in  point  of  law  or  equity,  or  upon  the  ad- 
mission or  rejection  of  any  evidence,  the  party  aggrieved  by  the  judgment,  direc- 
tion, decision,  or  order  of  the  judge  may  appeal  from  the  same  to  the  High  Court, 
in  such  manner  and  subject  to  such  conditions  as  may  be  for  the  time  being  provided 
by  the  rules  of  the  Supreme  Court  regulating  the  procedure  on  appeals  from  in- 
ferior Courts  to  the  High  Com-t At  the  trial  or  hearing  of  any  action  or 

matter,  in  which  there  is  a  right  of  appeal,  the  judge,  at  the  request  of  either 
party,  shall  make  a  note  of  any  question  of  law  raised  at  such  trial  or  hearing,  and 
of  the  facts  in  evidence  in  relation  thereto,  and  of  his  decision  thereon,  and  of  his 
decLsion  of  the  action  or  matter.     [And  see  Ord.  LIX.  r.  8,  infra.'] 

Sect.  121. — In  any  action  or  matter  in  which  there  is  a  right  of  appeal,  and  the 
judge  has  at  the  request  of  either  party  made  a  note  of  any  question  of  law  raised 
at  such  trial  or  hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision  of  the  action  or  matter,  he  shall,  at  the  expense 
of  any  person  or  persons  being  party  or  parties  in  any  such  action  or  matter,  furnish 
a  copy  of  the  note  so  taken  at  the  said  trial  or  hearing,  or  allow  a  copy  to  be  taken 
of  the  same,  by  or  on  behalf  of  such  person  or  persons,  and  he  shall  sign  such  copy, 
■whether  a  notice  of  motion  in  the  matter  of  the  said  appeal  has  been  served  or  not, 
and  the  copy  so  signed  shall  bo  used  and  received  at  the  hearing  of  such  appeal. 

Sect.  122. — On  the  hearing  of  an  appeal  the  High  Court  shall  have  power  to  draw 
any  inference  of  fact,  and  may  either  order  a  new  trial  on  such  terms  as  the  Court 
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sliall  think  just,  or  may  order  judgment  to  bo  entered  for  any  party,  as  the  case 
may  be,  or  may  make  a  final  or  other  order  ou  such  terms  as  the  High  Court  may 
think  proper  to  insure  the  determination  on  the  merits  of  the  real  questions  in  con- 
troversy between  the  parties.     [And  sec  Oi'd.  LIX.  r.  7,  infra.'] 

Sect.  123.^ — No  appeal  shall  lie  from  the  decision  of  the  judge  if  before  such  Agreement 
decision  is  pronounced  the  parties  shall  agree,  in  writing  signed  by  themselves  or  ^o^i'^^t 
their  solicitors  or  agents,  that  his  decision  shall  be  final,  and  no  such  agreement 
shall  require  a  stamp. 

As  to  consent  on  behalf  of  an  infant  party,  see  Bhodcs  v.  SicUhinhanJc,  22  Q.  B. 
Div.  577. 

Sect.  124. — No  judgment  or  order  of  any  judge,  nor  any  action  or  matter  brought  Certiorari,  kc. 
before  him  or  pending  in  his  Court,  shall  be  removed  by  appeal,  motion,  certiorari, 
or  otherwise,  into  any  other  Court  whatever,  save  and  except  in  the  manner  and 
according  to  provisions  in  this  Act  mentioned. 

But  in  winding-up  matters  this  provision  must  be  read  subject  to  the  power  of 
transfer  given  by  sect.  3  of  the  Act  of  1890,  and  the  provision  as  to  stating  a  special 
case. 

R.  S.  C.  1883,  Ord.  LIX.  rr,  7—17,  are  as  follows  :—  Powers  of 

7.  On  any  motion  by  way  of  appeal  from  an  inferior  Court,  the  Court  to  which  Appellate 
any  such  appeal  may  be  broiight  shall  have  power  to  draw  all  inferences  of  fact 

which  might  have  been  drawn  in  the  Court  below,  and  to  give  any  judgment  and 
make  any  order  which  ought  to  have  been  made.     No  such  motion  shall  succeed  on  Misdirection, 
the  ground  merely  of  misdirection  or  improper  reception  or  rejection  of  evidence, 
unless  in  the  opinion  of  the  Court  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  Court  below.     (R.  S.  C.  Oct.  1884,  r.  15.) 
[And  see  C.  C.  Act,  1888,  s.  122,  supra.'] 

8.  On  any  motion  by  way  of  appeal  from  an  inferior  Court,  the  Court  to  which  Evidence 
any  such  appeal  may  be  brought  shall  have  power,  if  the  notes  of  the  judge  of  such  yhere  no 
inferior  Court  are  not  produced,  to  hear  and  determine  such  appeal  upon  any  other  ■*     ° 
evidence  or  statement  of  what  occurred  before  such  judge  which  the  Coiu't  may 

deem  sufficient.     (R.  S.  C.  Oct.  1884,  r.  16.) 

[As  to  mode  of  obtaining  judge's  notes,  see  r.  13,  Infra,  and  C.  C.  Act,  1888, 
S3.  120  and  121,  supra. 

The  Court  declined  to  hear  an  appeal  (before  the  C.  C.  Act,  1888)  upon  the 
ground  that  the  point  of  law  raised  thereby  was  not  taken  before  the  County  Court 
judge,  and  that  no  request  was  made  to  him  to  take  a  note  of  the  evidence  relating 
to  the  point,  and  that  no  note  of  such  evidence  had  in  fact  been  taken.  Jonas  v. 
Long,  3G  W.  R.  316  ;  and  see  McGrah  v.  Carlwrl<jht,  23  Q.  B.  D.  3. 

And  since  the  Act,  an  application  to  the  County  Court  judge  at  the  trial  for  a 
note  on  any  point  of  law,  and  of  the  facts  in  evidence  relating  thereto,  and  of  his 
decision  thereon,  is  a  condition  precedent  to  any  apjieal  from  such  decision  being 
heard ;  and  Ord.  LIX.  r.  8,  only  applies  when  application  for  a  note  has  been 
properly  made  at  the  trial,  and  for  some  reason  no  note  is  forthcoming.  Cook  v. 
Gordon,  61  L.  J.  Q.  B.  445. 

But  if  the  judge  has  made  no  notes  of  his  own  he  may  be  asked  to  certify  to 
any  statement  drawn  up  or  agreed  to  by  counsel  on  both  sides  as  to  what  took 
place.     Per  Hawkins,  J.,  S.  C] 

And  see  Barber  v.  Burt,  (1894)  2  Q.  B.  437  ;  Baker  v.  Fraser,  9  T.  L.  R.  237; 
An.  Pr.  1897,  pp.  1089,  1092. 

9.  The  following  rules  (10 — 17)  of  this  Order  shall  apply  to  appeals  to  the 
Queen's  Bench  Division  from  County  Courts  and  other  inferior  Courts  of  record  of 
civil  jiu-isdiction  in  all  proceedings  other  than  proceediugs  in  banla-uptcy. 

[Rr.  9  to  17  were  added  by  R.  S.  C.  Dec.  1885.     As  to  their  general  application 

R  R  2 
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to  County  Court  appeals,  see  Kiyhheaton  Local  Board  v.  A'mley,  (1892)  2  Q.  B.  274  ; 
Morgan  v.  Bowks,  (1894)  1  Q.  B.  23G.] 

10.  Every  such  appeal  shall  be  by  notice  of  motion,  and  no  rule  nisi  or  order  to 
show  cause  shall  be  necessary.  The  notice  of  motion  shall  state  the  grounds  of  the 
appeal,  and  whether  all  or  part  only  of  the  judgment,  order,  or  finding  is  com- 
plained of.  The  notice  of  motion  shall  be  an  eight  days'  notice,  and  shall  be 
served  on  every  party  directly  affected  by  the  appeal  entered. 

[Appeals  generally  from  County  Courts  by  way  of  special  case  were  abolished 
{Reg.  V.  Sir  Rupert  Kettle,  17  Q.  B.  D.  7'61),  except,  perhaps,  where  the  right  of 
appealing  by  special  case  was  given  by  statute  ( Wilkinson  v.  Jaggir,  20  Q.  B.  D. 
428)  ;  but  a  method  of  carrying  to  the  High  Court  by  special  case  is  given  by 
sect.  3  of  the  Act  of  1890.  The  official  receiver  must  be  served,  at  any  rate  on  an 
appeal  from  a  winding-up  order.  See  Ex  parte  Webber,  24  Q.  B.  Div.  313  (appeal 
from  receiving  order  in  bankruptcy.)  And  where  respondent's  solicitor  is  in 
business  in  the  country,  service  on  his  London  agent  is  insufficient.  Powell  v. 
Thomas,  (1891)  1  Q.  B.  97.] 

11.  Every  appeal  shall  be  entered  at  the  Crown  Office  Department  of  the  Central 
Office,  and  the  entry  shall  be  made  by  lodging  a  copy  of  the  notice. 

12.  The  notice  of  motion  shall  be  served  and  the  appeal  entered  within  twenty- 
one  days  from  the  date  of  the  judgment,  order,  or  finding  complained  of :  such 
period  shall  be  calculated  from  the  time  at  which  the  judgment  or  order  is  signed, 
entered,  or  otherwise  perfected,  or  from  the  time  at  which  the  finding  or  any  refusal 
is  made  or  given.     (R.  S.  C.  Dec.  1885.) 

[In  the  case  of  a  refusal  to  make  a  winding-np  order,  the  time  seems  to  run  from 
the  refusal.    See  Pole  v.  Bright,  (1892)  1  Q.  B.  603.    And  see  An.  Pr.  1897,  p.  1091.] 

13.  It  shall  be  the  duty  of  the  Master  of  the  Crown  Office  Bcpartmcnt  forthwith  upon 
the  entry  of  the  appeal  to  apply  on  behalf  of  the  High  Court  to  the  judge  of  the  inferior 
Court  from  which  the  appeal  is  brought  for  a  copy  of  the  notes  of  the  evidence  given,  and 

for  a  statement  of  his  judgment  or  finding  on  any  question  of  law  under  appeal.  Either 
party  shall  be  entitled,  upon  payment  of  the  proper  fee,  to  obtain  from  the  Crown  Office 
Department  an  office  copy  of  such  notes  and  statement. 

[But  sect.  121  of  the  County  Courts  Act,  1888  {supra),  repeals  this  rule  so  far  as 
it  affects  County  Court  appeals,  and  it  is  now  the  duty  of  the  appellant,  as  a  con- 
dition precedent  to  the  appeal  being  heard,  to  furnish  the  Court  with  a  copy  of 
the  notes.  McGrah  \.  Cartwright,  23  Q.  B.  D.  3 ;  and  see  authorities  cited 
under  r.  8.] 

14.  The  appeal  shall  not  operate  as  a  stay  of  proceedings  under  the  decision 
appealed  from  unless  the  inferior  Court  shall  so  order,  or  unless  within  ten  days 
after  the  decision  a  deposit  shall  be  made  of  or  security  given  to  the  satisfaction  of 
such  inferior  Court  for  a  sum  to  be  fixed  by  the  said  Court,  not  exceeding  the 
amount  of  the  money  or  the  value  of  the  pro^Derty  affected  by  the  judgment,  oi'der 
or  finding  appealed  from. 

[The  application  for  a  stay  is  made  on  notice.  Briton  Medical  Association  v. 
Asher,  35  S.  J.  262.] 

15.  Every  appeal  from  an  inferior  Court  shall  be  entered  in  the  proper  list  for 
hearing  on  such  days  as  the  Lord  Chief  Justice  of  England  may  direct,  and  shall 
come  on  to  be  heard  in  its  order,  unless  the  High  Court  shall  otherwise  direct. 

16.  The  High  Court  shall  have  power  to  extend  the  time  for  apjjealing,  or  to 
amend  the  grounds  of  apjieal,  or  to  make  any  other  order,  on  such  terms  as  the 
Court  shall  think  just,  to  insure  the  determination  on  the  merits  of  the  real 
quosfions  in  controversy  between  the  parties. 

[Tlie  application  must  be  made  on  notice.  Briton  Medical  Association  v.  Asher, 
Kupra. 
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The  time  has  been  extended  on  the  ground  of  a  mistake  of  counsel.  Cusack  v. 
L.  i-  N.  W.  Ry.  Co.,  (1891)  1  Q.  B.  347.] 

17.  Subject  to  these  rules,  the  rules  for  the  time  being  in  force  with  respect  to  General 
appeals  from  the  High  Court  to  the  Court  of  Appeal  shall,  so  far  as  practicable,  procedure, 
apply  to  and  govern  appeals  from  County  Courts  ...  to  the  High  Court. 

[As  to  appeals  from  the  High  Court,  see  R.  S.  C.  1883,  Ord.  LYIII.,  and 
Chap.  XLIX. 

An  appeal  may  be  brought  vi  forma  pauperis.  Cloncnts  v.  L.  ij-  N.  W.  Rij.  Co. 
(1894)  2  Q.  B.  48-2. 

As  to  appeals  when  discretion  has  been  exercised  on  a  wrong  principle,  see 
Kirhhcaton  Local  Board  \.  Audcij,  (1892)  2  Q.  B.  274. 

As  to  appeals  from  decisions  which  are  not  final  judgments,  see  Pole  v.  Bright, 
(1892)  1  Q.  B.  C05. 

Security  for  costs  by  appellant  may  be  ordered.  Swain  v.  Follows,  18  Q.  B.  D. 
585.  But  will  not  generally  be,  where  unconditional  leave  to  appeal  has  been  given 
by  the  County  Court  judge.     Ux  parte  Society  of  Apothecaries,  38  W.  R.  478. 

Costs  of  appeal  in  a  winding-up  cannot  be  set  off  against  costs  of  appeal  in 
bankruptcy,  although  the  appeals  are  between  the  same  parties.  Ex  parte  Lewis, 
Ee  Bassctt,  (1896)  1  Q.  B.  219.] 

18.  Appeals  from  inferior  Courts  shall,  in  the  constrviction  of  Ord.  LIX.,  include 
every  appeal,  motion,  or  application  to  set  aside  or  vary  any  verdict  or  judgment  in 
or  of  any  County  Court,  or  for  a  new  trial  in  action  in  the  High  Court  remitted  to 
such  County  Court  for  trial  or  otherwise. 

Where  the  opinion  of  the  High  Court  is  desired  on  a  winding-up  point,  the 
point  should,  where  practicable,  be  brought  before  the  winding-up  judge  of  the 
High  Court  by  means  of  a  special  case  (see  supra),  or  a  transfer  under  sect.  3  of 
1890,  as  a  Queen's  Bench  Divisional  Court  cannot,  as  a  rule,  be  a  satisfactory 
tribunal. 

By  sect.  5  of  the  Stannaries  Act,    1836,  there  was  an  appeal  from  the  Vice-   Appeal  from 
Warden  to  the  Lord  Warden,  acting  with  the  assistance  of  three  or  more  members  Stannaries 
of  the  Judicial  Committee  of  the  Privy  Council,  and  his  decision  was  appealable  to  -l   '^  *  ^^^  ^°^- 
the  House  of  Lords  ;  and  there  were  further  provisions  as  to  apj^eals  in  2  &  3  Vict, 
c.  58  ;  but  these  provisions  were  repealed  by  sects.  26  and  30  of  the  Stannaries  Act, 
1855,  the  former  of  which  gave  an  a^jpeal  to  the  Lord  Warden,  assisted  by  two  or 
more  assessors,  who  were  to  be  members  of  the  Judicial  Committee,  or  of  the  Court 
of  Chancery,  or  the  Superior  Courts  of  Common  Law,  with  an  ultimate  appeal  to 
the  Judicial  Committee  of  the  Privy  Council. 

Sect.  32  of  the  Stannaries  Act,  1869,  required  a  deposit  of  20/.  to  be  made  on 
appeal  to  the  Lord  Warden,  in  addition  to  the  bond  requu-ed  by  sect.  26  of  the  Act 
of  1855. 

By  sect.  18  of  the  Judicature  Act,  1873,  "  all  jurisdiction  and  powers  of  the  Court 
of  the  Lord  Warden  of  the  Stannaries,  assisted  by  his  assessors,  including  all  juris- 
diction and  powers  of  the  said  Lord  Warden  when  sitting  in  his  capacity  of  judge," 
were  transferred  to  and  vested  in  the  Court  of  Appeal.  Notwithstanding  this  sec- 
tion, it  was  held  that  the  deposit  of  20/.  mentioned  above  must  still  be  given.  TFcst 
Devon  Consols,  38  C.  D.  51,  55.  So  matters  remained,  until  sect.  5  of  the  Stannaries 
Court  (Abolition)  Act,  1896,  repealed  the  proviso  in  sect.  124  of  the  Act  of  1862, 
save  as  regards  any  appeal  from  the  Court  of  the  Vice-Warden  "pending  at" 
the  commencement  of  the  Act.  But  by  sect.  1  of  the  Stannaries  Court  (Abolition) 
Act,  1896,  and  the  Order  thereunder  [sHpra),  the  Court  of  the  Vice- Warden  has 
ceased  to  exist,  and  all  its  jurisdiction  and  powers  have  been  transferred  to  the 
County  Court  having  bankruptcy  jurisdiction  in  Cornwall,  and  the  procedure  in  the 
County   Court  is  regrdated  by  the  County  Court  (Stannaries  Jurisdiction)  Rules, 
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1897.  But  one  looks  in  vain  for  any  express  provision  as  to  appeals  from  County 
Courts  in  matters  within  the  Stannaries  jurisdiction.  Accordingly,  a  decision  by 
the  County  Court  in  exercise  of  that  jurisdiction  will  be  appealable  like  any  other 
County  Court  decision,  viz.,  to  a  Divisional  Court.     See  sKjjra,  p.  609. 


How  ter- 
minated or 
dissolved 
under  Act 
of  1874. 


Jfeaning  of 
"  registrar." 


How  societies 
Wound  up 
under  Act 
of  1874. 


Building  Societies. 

Sect.  32  of  the  Building  Societies  Act,  1874. — A  society  under  this  Act  may 
terminate  or  be  dissolved— 

1.  Upon  the  happening  of  any  event  declared  by  its  rules  to  be  the  termination 
of  the  society. 

2.  By  dissolution  in  manner  prescribed  by  its  rules. 

3.  By  dissolution,  with  the  consent  of  three-fourths  of  the  members,  holding  not 
less  than  two-thirds  of  the  number  of  shares  in  the  society,  testified  by  their  signa- 
tures to  the  instrument  of  dissolution.    The  instrument  of  dissolution,  shall  set  forth — 

(a)  The  liabilities  and  assets  of  the  society  in  detail ; 

(b)  The  number  of  members,  and  the  amount  standing  to  their  credit  in  the 

books  of  the  society  ; 

(c)  The  claims  of  depositors  and  other  creditors,  and  the  provision  to  be  made 

for  their  payment ; 

(d)  The  intended   appropriation  or  division  of  the  funds  and  property  of  the 

society ; 

(e)  The  names  of  one  or  more  persons  to  be  appointed  trustees  for  the  special 

purpose,  and  their  remuneration. 
Alterations  in  the  instrument  of  dissolution  may  be  made  with  the  like  consent, 
testified  in  the  same  manner.     The  instrument  of  dissolution,  and  all  alterations 
therein,  shall  be  registered  in  the  manner  provided  for  the  registration  of  rixles,  and 
shall  be  binding  upon  all  the  members  of  the  society. 

4.  By  winding-up,  either  voluntarily  under  the  supervision  of  the  Court  or  by 
the  Court,  if  the  Court  shall  so  order,  on  the  petition  of  any  member  authorised 
by  three-fourths  of  the  members  present  at  a  general  meeting  of  the  society  speci- 
ally called  for  the  purpose  to  present  the  same  on  behalf  of  the  society,  or  on  the 
petition  of  any  judgment  creditor  for  not  less  than  fifty  pounds,  but  not  otherwise. 
General  orders  for  regulating  the  proceedings  of  the  Court  under  this  section  may 
be  from  time  to  time  made  by  the  authority  for  the  time  being  empowered  to  make 
general  orders  for  the  Court. 

Notice  of  the  commencement  and  termination  of  every  dissolution  or  winding-up 
shall  be  sent  to  the  registrar,  and  registered  by  him. 

As  to  the  effect  of  the  instrument  of  dissolution,  see  Boften  v.  Cifij  and  Suburban 
Sof.,  (1895)  2  Ch.  441. 

Sect.  3  of  B.  S.  Act,  1874. — The  registrar  in  this  Act  means  (except  where 
otherwise  expressed)  the  registrar  for  the  time  being  of  friendly  societies  in  Eng- 
land, Scotland,  or  Ireland,  as  the  case  may  be,  who  shall,  for  the  purposes  of  this 
Act,  be  the  registrar  of  building  societies. 

Sect.  4  of  B.  S.  Act,  1874. — The  Court  in  this  Act  means— 

In  England,  the  County  Court  of  the  district  in  which  the  chief  office  or  place  of 
meeting  for  the  business  of  the  society  is  situate. 

It  is  to  be  observed  that  the  winding-up  may  be — 

(a)  Voluntary  under  the  supervision  of  the  Court ;  or 

(b)  By  the  Court ; 

and  that  in  each  case  the  order  can  only  be  applied  for — 

(1)  By  u  member  authorised  by  three- fourths  of  the  membei's  ;  or 

(2)  By  a  judgment  creditor  for  not  less  than  50/. 
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Although  sect.  32  does  not  in  terms  refer  to  the  Companies  Acts,  1862  and  1867, 
its  true  effect  was  simply  this— to  substitute  the  County  Court  for  the  Court  of 
Chancery.  Jones  v.  Sivansea  Cambrian,  ^c.  Society,  29  W.  R.  382.  And  on  this 
footing-  many  orders  for  compulsoiy  winding-up  were  made  by  the  County  Courts 
under  sect.  2. 

Difficulties  were  from  time  to  time  suggested  as  to  winding-up  "  voluntarily  Meaning  of 
under    supervision"    (see    sect.    32    (4)),    which    the    author  has   dealt  with   in   "voluntarily 
previous  editions  of  this  work.  under  super- 

vision 

The  winding-up  is  to  be  voluntary  under  the  supervision  of  the  Court,  and  is 

to  be  under  the  Companies  Acts,  1862  and  1867  ;  it  is  not  to  be  a  mere  voluntary 
windiug-up,  but  under  supervision.  As  there  can  be  no  order  to  continue  a 
voluntary  winding-up  under  the  supervision  of  the  Court  unless  there  has  been 
a  previous  resolution  for  winding-up  in  accordance  with  sect.  129  of  the  Act  of  1862, 
the  section  necessarily  imports  that  a  society  may  pass  such  a  resolution. 

This  resolution  will  not  have  full  force  and  effect  until  the  supervision  order  is 
made  ;  but  until  then  is  provisional.  Such  a  scheme  is  sufficiently  famiUar ;  see, 
for  example,  sect.  9  of  the  Companies  Act,  1867. 

The  course  of  procedure  is  as  follows  : — 

(1)  Pass  a  special  or  extraordinary  resolution  for  the  voluntary  winding-up  of 
the  society  and  for  the  appointment  of  liquidators.  Sects.  51  or  129  of  the  Act  of  1862. 

(2)  Pass  also,  concurrently  with  the  above,  a  resolution  by  three-fourths  of  the 
members  present  at  a  general  meeting  of  the  society  specially  convened  for  the  piu'- 
pose,  authorising  a  member  or  a  judgment  creditor  to  petition  for  the  supervision  order. 

(3)  Let  such  member  or  judgment  creditor  apply  to  the  Court,  stating  the  cir- 
cumstances and  the  resolutions  for  the  appointment  of  the  liquidators,  and  praying 
for  a  supervision  order. 

This  was  the  course  adopted  on  the  advice  of  the  writer  in  the  case  of  the 
Sunderland  Buildinff  Socictij,  21  Q,.  B.  D.  349,  and  it  was  held  to  be  effective  and 
regular ;  and  numbers  of  other  supervision  orders  have  been  made  by  County 
Courts  on  the  like  footing. 

The  questions  above  mentioned  are  now  of  comparatively  small  importance, 
having  regard  to  the  following  provisions  :  — 

R.  146  of  County  Court  Rules,  1892. — The  provisions  of  the  Companies  Acts,    County 
1862  to  1890,  and  the  rules  made  thereunder,  so  far  as  they  relate  to  winding-up,   Court  Kules, 
shall  apply  to  the  winding-up  of  societies  registered  under  the  Building  Societies   1°9-' 
Act,  1874,  and  the  Industrial  and  Provident  Societies  Act,  1876,  and  the  winding-up 
of  any  such  societies  shall  be  conducted  in  all  respects  as  if  such  societies  were 
companies  registered  under  any  of  the  said  Companies  Acts.     Costs  shall  be  taxed 
according  to  the  scale  of  costs  for  the  time  being  in  use  in  the  Supreme  Court. 

This  rule  was  probably  xdira  vires.     See  Portsea,  ^c.  Society,  (1893)  3  Ch.  205. 

Sect.   8  of  B.   S.  Act,    1894. — (1.)  Notwithstanding  anything  in   the  Building  Act  of  1894 

Societies  Acts  every  society  under  those  Acts  shall  be  deemed  to  be  a  company  now  applies 

within  the  meaning  of  the  Companies  (Winding-up)  Act,  1890.  Companies 

[Hence,  it  can  be  wound  up  under  that  Act :  see  p.  12.1  '  •  4.- 

L  '  ....  if         J  _  xng  societies. 

(2.)  Any  proceedings  in  the  winding-up  of  any  such  society  which  at  the  passing 

of  this  Act  are  pending  in  any  County  Court,  may,  on  application  by  or  on  behalf 

of  the  registrar,  with  the  consent  of  the  Secretary  of  State,  be  transferred  to  the 

High  Court,  and  thereupon  the  Companies  (Windiug-up)  Act,  1890,  shall,  so  far 

as  applicable,  apply  thereto  accordingly. 

The  question  whether  the  County  Court  has  jurisdiction  nov?  depends  on  whether 

the  society's  paid-up  capital  exceeds   10,000^.     See  sect.  1  of   1890.     The  above 

section  does  not  appear  to  allow  a  mere  voluntary  winding-up,  but  a  compulsory 

or  supervision  order  can  be  made. 
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Industrial 
and  jDrovident 
societies. 

Act  of  1893. 


Industrial  and  Provident  Societies. 

See  the  attempt  made  by  r.  146  of  the  County  Court  Eules,  1892,  to  bring  the 
winding-up  of  industrial  and  provident  societies  within  the  Companies  Acts  and 
Eules. 

Sect.  58  of  the  Industrial  and  Provident  Societies  Act,  1893. — A  registered 
society  may  be  dissolved : — 

By  an  order  to  wind  up  the  society,  or  a  resolution  for  the  winding-up  thereof, 
made  as  is  directed  in  regard  to  companies  by  the  Companies  Acts,  1862  to 
1890,  the  provisions  whereof  shall  apply  to  any  such  order  or  resolution ; 
provided  that  the  term  "registi'ar"  shall,  for  the  purpose  of  such  winding- 
up,  have  the  meaning  given  to  it  by  this  Act  (see  s.  79)  ;  or 
By  the  consent  of  three-fourths  of  the  members,  testified  by  their  signatures  to 
an  instrument  of  dissolution. 
There  seems  to  be  no  reason  why  a  supervision  order  should  not  be  made  under 
the  above  provision. 

Sect.  60  of  the  same  statute  qualifies,  however,  the  liability  of  the  members,  and 
the  adjustment  of  the  rights  of  contributories  amongst  themselves.  Sect.  61  pro- 
'vides  for  the  contents,  alteration,  registry,  &c.  of  the  instrument  of  dissolution,  for 
gazetting  notices  of  dissolution,  &c. 

By  sect.  79,  "  the  registrar"  shall  mean  for  England  the  central  office  established 
by  the  Eriendly  Societies  Act,  1875,  and  "the  central  office"  shall  mean  the 
central  office  so  established.  See  also  sects.  3 — 5  as  to  existing  societies  being 
Avithin  the  Act,  and  as  to  what  societies  may  be  registered  under  it. 

The  question  whether  the  jui-isdiction  to  wind  up  is  in  the  County  Court  depends 
on  the  amount  of  paid-up  capital.     See  sect.  1  of  1890. 
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Application  of  Provisions  as  to  Voluntary  AVinding-up. 

Except  where  they  have  been  applied  by  statute  to  other  companies  or  societies,   What  com- 
the  provisions  of   the  Act  of    1862   as   to  voluntary  winding-up  only  apply  (see  panics  may 
sect.  129)  to  a  company  "  under  this  Act,"  and  this  expression  excludes  unregistered  '^^'^^^^  ^V 
companies.      Hence,  the  process,  so  far  as  regards  companies  under  the  Act  of 
1862,  is  only  available  for  companies  registered  under  Part  I.,  or -under  Part  VII. 
of  the  Act  of  1862,  or  treated  as  registered  by  Part  VI.  of  that  Act. 

An  unregistered  company,  if  it  is  capable  of  being  registered  under  Part  VII., 
can  register,  and  thereupon  it  will  acquire  the  privileges  of  the  Act,  including 
the  power  to  wind  up  voluntarily.  Souihall  v.  British  Mutual,  6  Ch.  G14.  Ajid 
sect.  181  expressly  provides  that  "no  such  registration  shall  be  invalid  by  reason 
that  it  has  taken  place  with  a  view  to  the  company  being  wound  up." 

Voluntary  winding-up,  under  or  partly  under  the  Act  of  1862,  may  also  take 
place  in  the  cases  of  industrial  and  provident  societies.  See  supra,  Sect.  I., 
Chap.  LIII. 

The  Companies  (Winding-up)  Act,  1890,  princijpally  relates  to  proceedings  in  Application 
which  a  company  is  being  wound  up  by  "  order  of  the  Court,"  which  expression  ^'^  -^^^  °i 
does  not  include  a  winding-up  under  the  supervision  of  the  Court  (sect.  31  (2)),  or, 
of  course,  a  voluntary  winding-up.  But  the  following  sections  api^ly  to  voluntary 
winding-up,  viz.  : — Sect.  10,  as  to  misfeasance  proceedings;  sect.  1-1,  as  to  petitions 
by  the  official  receiver ;  sect.  15,  as  to  accounts  and  unclaimed  funds  and  undis- 
tributed assets  (see  supra.  Sect.  I.,  Chaj).  XXIV.) ;  and  sect.  32  (2),  defining 
"Court."     See  iw/m. 

Resolutions  for  Winding-up. 

The  first  step  in  voluntary  winding-up  is  for  the  company  to  pass  a  proper 
resolution.     See  sect.  129  of  1862. 

Occasionally  the  articles  of  association   provide   that  in  a  specified  event  the  Ordinary 
company  is  to  be  dissolved,  and  in  such  cases,  when  the  event  has  occurred,  all  resolution, 
that  is  necessary  is  to  pass  at  a  general  meeting  duly  convened  a  resolution  by  a 
simple  majority  that  the  company  be  wound  up  voluntarily,  and  appointing  liqui- 
dators.    See  sect.  129,  sub-sect.  (1). 

Such  cases  are  comparatively  rare,  and  voluntary  winding-up  is  usually  deter-   Special  and 
mined  on  by  s;pecial  or  eztraordinari/  resolution.     Where  a  comjpany  is  in  difficulties,  ®^  ^"A  ^"'"  ^ 
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Table  A. 


Shareholders 
abroad. 


Record  of 
notices. 


and  pressed  by  its  creditors,  an  extraordinary  resolution  to  wind  up  is  generally 
passed,  for  that  is  the  quickest  mode  of  bringing  about  a  voluntary  wiuding-up  ; 
in  other  cases  a  special  resolution  is  usually  passed,  and  it  must  be  borne  in  mind 
that  such  a  resolution  may  be  passed  in  any  case,  whether  the  company  is  solvent 
or  insolvent,  able  to  pay  its  debts,  or  unable," and  for  any  purpose,  e.g.,  when  the 
majority  wish  to  stop  further  operations  and  divide  the  assets,  or  to  reconstruct  the 
company  or  amalgamate  with  another  company.  The  Act  establishes  a  domestic 
tribunal  for  the  pu.rpose  of  determining  the  question  [Langham  Skating  llink,  5  C 
Div.  669)  ;  and  the  Court  will  not  by  injunction  interfere  with  the  right  which  the 
Act  gives  to  the  majority.  British  Water  Gas  Co.  v.  Notts  Water  Gas  Co.,  W.  N. 
(1889)  204.  Care  must  be  taken  that  in  giving  notice  the  regulations  of  the  com- 
pany are  duly  complied  with.  Where  Table  A.  applies,  clauses  35,  36,  and  95  to 
97  of  that  table  must  be  borne  in  mind. 

Where  Table  A.  does  not  apply,  the  articles  of  association  generally  contain 
someAvhat  similar  clauses  which  should  be  carefully  considered. 

Where  the  above  clauses  of  Table  A.  apply,  care  should  be  taken  that  the  notice 
is  posted  so  that  it  may,  in  ordinary  course,  reach  every  shareholder  whose  regis- 
tered address  is  in  the  United  Kingdom  (however  remote),  on  a  day  which  shall  be 
at  least  nine  days  before  the  day  of  the  meeting ;  for  the  words  ' '  seven  days'  notice 
at  the  least ' '  mean  seven  clear  days  exclusive  of  the  day  of  service  and  the  day  of  the 
meeting.  But  it  has  been  held  that  under  the  Table  A.  clauses  shareholders  abroad 
are  not  entitled  to  notice.      Union  Hill  Silver  Co.,  22  L.  T.  400. 

However,  the  regulations  sometimes  provide  that  a  shareholder  resident  abroad 
must  or  may  furnish  an  address  in  the  United  Kingdom,  to  which  notices  may  be 
sent,  and  that,  in  default,  the  registered  office  of  the  company  shall  be  considered 
his  place  of  abode.  More  commonly  the  regulations  provide  without  qualification 
that  a  notice  shall  be  deemed  to  be  served  when  it  is  posted,  or  at  the  expiration  of 
twenty-four  hours,  and  this  gets  over  all  difficulty  as  to  members  abroad. 

A  record  of  the  notices  sent  shotdd  be  kept  by  some  officer  of  the  company,  so 
that,  in  case  of  need,  he  should  be  able  to  refresh  his  memory  by  reading  the  record, 
and  thus  be  able  to  swear  positively  to  the  posting  of  the  notices  on  a  particular 
day. 


Form  704. 

Notice  of  iirst 
meeting  to 
pass  special 
resolution  to 
wind  up. 


Appointment 
of  liquidator. 


The Coy,  Lmtd. 

Notice    is    liby  given  that    an    extraordinary  general   meeting  cf 

the Coy,  Lmtd,  will  be  held  at ,  on day,  the day 

of ,  at o'clock  in  the  [after]noon,  for  the  purpose  of  consider- 
ing, and  if  thought  fit,  passing  the  following  resolution,   that  is  to 

say  :   "  That  the  coy  be  wound  up  voluntarily  [and  that  A.,  of  ■ ,  be 

and  ho  is  hby  appointed  liqr  for  the  purposes  of  such  winding-up]." 

(Should  the  above  resolution  be  passed  by  the  requisite  majority,  it 
will  be  submitted  for  confirmation  as  a  special  resolution  to  a  second 
extraordinary  general  meeting,  which  will  be  subsequently  convened. 

Dated,  &c. 

By  order  of  the  Board, 

No.  — , street,  &c.  ,  Secretary. 

Sec  sects.  51  and  129  of  1862. 

Although  sect.  129  appears  to  contemplate  the  appointment  of  the  liquidators 
after  the  passing  of  the  special  or  extraordinary  resolution  for  the  winding-up, 
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there  is  no  objection,  in  the  case  of  a  special  resolution,  to  an  appointment  of  the 
liquidators  (as  in  the  form  below)  at  the  first  meeting,  followed  by  a  confirmation 
of  the  I'esolution  at  the  second  meeting.  Zondon  and  Australian  Aycncij,  "W.  N". 
(1873)  198;  22  W.  R.  45;  rdcrnbimj  Gas  Co.,  33  L.  T.  637;  W.  N.  (1874)  196. 
And  this  course  is  frequently  adopted.  Where,  however,  the  resolution  passed  at 
the  first  meeting  docs  not  purport  to  appoint  liquidators,  they  are  usually  appointed 
at  the  second  meeting  immediately  after  the  confirmation  of  the  special  resolution. 
Liquidators  may  be  appointed  at  the  second  meeting,  in  the  case  of  a  special  reso- 
lution, and  at  the  only  meeting,  in  the  case  of  an  extraordinary  resolution,  without 
notice  having  been  given  of  the  intention  to  propose  a  resolution  for  their  appoint- 
ment.    Oakcs  V.  Turquand,  L.  R.,  2  H.  L.  325. 

But  it  is  expedient  to  give  proper  notice  of  the  intention  to  appoint,  so  as  to  pre- 
clude all  question  ;  and  very  commonly  the  notice  states  the  names  of  the  persons 
to  be  proposed  for  appointment.  Sometimes,  in  the  case  of  a  special  resolution, 
nothing  is  said  about  liquidators  in  the  notice  convening  the  first  meeting,  but  the 
notice  convening  the  second  meeting  contains  a  statement  as  to  their  appointment, 
as  in  Form  705. 

Where  there  is  a  special  resolution,  an  appointment  at  the  first  meeting  is  inef- 
fectual unless  confirmed  at  second.  Indian  Zoedune,  26  C.  Div.  70.  And  where 
the  second  meeting  is  convened  to  confirm  a  resolution  for  voting  winding-up  and 
appointing  specified  persons  to  be  liquidators,  it  is  ai^prehended  that  the  meeting 
cannot  appoint  other  liquidators. 

Unless  the  regulations  otherwise  provide,  the  two  meetings  to  pass  a  special  Notices  of 
resolution  should  not  be  convened  by  one  notice  [Alexander -v.  Simpson,  43  C  Div.   special  reso- 
139)  ;  although  it  may  be  possible  legally  to  convene  the  two  by  one  notice,  provided  li^tion. 
that  the  second  meeting  is  called  absolutely,  and  not  merely  ' '  if  the  resolution 
is  passed  at  the  first  meeting." 


The Coy,  Limtd.  j-o^ni  705. 

Notice  is  hby  given  that  an  extraordinary  general  meeting  of  the  : — ; 

above-named  coy  will  be  held  at  ,  on day,  the  day  of  second  meet- 


,  when  the  subjoined  resolution,  which  was  passed  at  the  extra-  ing  to  confirm 

ordinary  meeting  of  the  coy,  held  the day  of ■,  will  be  sub-  i^^tion  to^''"* 

mitted  for  confirmation  as  a  special  resolution  :   "That,"  &c.  \_set  out  wind  up. 
the  resolution~\. 

If  the  resolution  does  not  purport  to  appoint  liquidators,  add  : — 

Should  the  resolution  be  confirmed,  a  further  resolution  will  be  pro- 
posed at  the  same  meeting  for  the  appointment  of  a  liqr  or  liqrs  [or 
for  the  appointment  of  A.  and  B.  to  be  liqrs]  for  the  purposes  of  such 
winding-up  [and  fixing  his  or  their  remuneration]. 

Dated,  «&c. 

By  order  of  the  Board, 

No.  — ,  Street,  tS:c.  ,  Secretary. 

In  most  cases  the  remuneration  of  the  liquidators  is  not  determined  at  the  time  of  Liquidator's 
their  appointment,  but  it  is  by  no  means  uncommon  to  determine  it  then.    See  infra,  remuneration. 
Form  715. 

There  must  be  an  interval  of  fourteen  clear  days  between  the  two  meetings.     See  Interval 

sect.  51  of  1862.     Railway  Sleepers  Co.,  29  C.  D.  204.  bet\reen 

meetings. 
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Form  706. 

Notice  of 
meeting'  to 
pass  extra- 
ordinary 
resolution  to 
wind  up. 


Extra- 
ordinary reso- 
lution. 


The Coy,  Limtd. 

Notice,  &c.  [ffs  171  Form  705  doivn  to  " noon"],  for  the  purpose 

of  considering',  and  if  deemed  expedient  passing,  the  following  extra- 
ordinary resolution,  that  is  to  saj^ :  "That  it  has  been  proved  to  the 
satisfaction  of  this  meeting  that  the  coy  cannot  by  reason  of  its  liabili- 
ties continue  its  business,  and  that  it  is  advisable  to  wind  up  the  same, 
and  accordingly  that  the  coy  be  wound  up  voluntarily."     And  that 

of be  and  he  is  hby  appointed  liqr  for  the  purposes  of  such 

winding-up. 

Dated,  (Sec. 

No.  — ,  — 


Street,  &c. 


By  order  of  the  Board, 

,  Secretary. 


It  is  essential  to  the  validity  of  an  extraordinary  resolution  for  'udnding-up  that  the 
notice  convening  the  meeting  should  give  the  members  notice,  expressly  or  impliedly, 
that  the  resolution  will  take  effect  under  sect.  129,  sub-sect.  (3),  and  consequently 
will  not  requh'e  confirmation  at  a  second  meeting.  Bridport  Co.,  2  Ch.  194  ;  Silk- 
stone  Fall  Colliery  Co.,  1  C.  Div.  38.  Accordingly,  some  persons  insert  in  the 
notice  a  statement  that  ' '  the  above  resolution  is  intended  to  take  effect  under  sub- 
sect.  (3)  of  sect.  129  of  the  Companies  Act,  1862,"  or  other  words  to  that  effect. 
But  a  notice  framed  as  in  Form  706  is  sufficient.  Stone  v.  City  and  County  Batik,  3 
C.  P.  D.  282.  More  companies  are  wound  up  by  extraordinary  than  by  special 
resolution  :  it  is  speedier. 


Quorum. 


Duties  of 
chairman. 


Show  of 
hands. 

Proxies 
not  then 
counted. 


Docluration 
of  chairman. 


Peoceedings  at  the  Meeting. 

The  meeting"  will  be  held  in  due  course,  and  it  must  be  seen  that  it  has  been  duly 
convened,  and  that  a  quorum  is  present ;  otherwise  the  meeting  will  be  irregular. 
At  the  meeting  the  chair  must  fii'st  be  filled  in  accordance  with  the  regulations,  and 
the  chairman  should  then  call  on  the  secretary  to  read  the  notice  convening  the 
meeting.  This  having  been  done,  the  chairman  or  some  other  member  will  state 
the  circumstances  in  which  a  winding-up  has  become  desirable,  and  will  conclude 
by  moving  the  resolution,  and  this  motion  should  be  seconded  by  some  other 
member.  The  chairman  should  then  put  the  question  to  the  meeting  thus  :  "  The 
question  is  that,  &c."  This  is  the  proper  stage  for  discussion.  When  the  discussion 
has  subsided,  the  chaii'man  should  put  the  question  to  the  meeting-  thus :  "  Gentle- 
men, I  shall  now  put  the  question  to  the  meeting — the  question  is  that  the  "  \Jtere 
follow  the  terms  of  the  resolution'].  "  Those  who  are  in  favour  of  the  resolution  hold 
up  one  hand — those  who  are  against  the  resolution  hold  up  one  hand.  I  declare 
the  resolution  carried  "  [or  as  the  case  may  5e]. 

Upon  putting  the  question  to  the  meeting  the  chairman  should  call  for  a  show  of 
hands.  Ui:)on  a  show  of  hands  the  chairman  has  merely  to  coimt  as  accurately  as 
he  can  the  number  of  hands  held  up  in  favour  of  and  against  the  resolution,  and  is 
not  concerned  or  entitled  to  go  into  the  question  of  proxies  or  to  count  one  hand 
several  times  because  he  knows  that  the  owner  holds  the  proxies  of  other  members. 
Caloric  Enrji)ic  Co.,  62  L.  T.  846,  followed  by  Chitty,  J.,  and  the  Court  of  Appeal 
in  Ernest  v.  Loma  Gold  Ilincs,  (189G)  2  Ch.  572,  which  accords  with  tho  opinion 
expressed  in  former  editions  of  this  work,  and  overrules  the  decision  of  Vaughan 
Williams,  J.,  in  BidttcU  Brothers,  (1893)  1  Ch.  603. 

The  chairman  should  count  the  hands  held  up  for  and  against  as  nearly  as  he 
can,  and  should  then  announce  the  result :  e.g.,  '*  the  hands  held  up  for  the  resolution 
were  fifteen,  and  those  against  the  resolution  were  three;   I  therefore  declare  that 
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the  resolution  has  been  carried."  After  the  show  of  hands  a  poll  may  bo  demanded 
by  five  members,  but  a  poll  should  not  be  granted  unless  five  members  demand  it. 
See  sect.  51  of  1862.  If  a  poll  is  not  so  demanded,  the  chairman's  declara- 
tion that  the  resolution  has  been  carried  is  to  be  "deemed  conclusive  evidence  of 
the  fact."  Sect.  51.  If  no  poll  is  demanded,  the  minutes  should  show  that  the 
chairman  "  declared  that  the  resolution  was  carried."    See  Indian  Zoedone  Co.,  supra. 

In  Re  Gold  Co.,  11  C.  D.  701,  it  was  held  by  the  Court  of  Appeal  that  the 
declaration  was  conclusive,  although  it  was  proved  that  only  eleven  out  of  seventeen 
members  present  had  voted  in  favour  of  the  resolution.  See  also  lie  Bnjnmawr  Co., 
W.  N.  (1877)  45.  But  Kekewich,  J.,  has  held  that  the  word  conclusive  means 
prim  (I  facie.  Young  v.  South  African,  t\V.  Syndicate,  (1896)  2  Ch.  268.  This  is  a 
singular  conclusion,  seeing  that  the  legislature,  in  sects.  31,  37,  uses  the  expression 
*^ prima  facie  evidence"  as  contrasted  with  "conclusive  evidence"  in  sects.  18 
and  51.  See,  too,  PceVs  case,  2  Ch.  67-1,  in  which  Lord  Cairns  emphasized  the 
distinction  between  the  expressions  ^^  prima  facie''''  and  "conclusive,"  supra,  p.  35. 

As  to  amendments,  see  Part  I.,  p.  335. 

POLLS. 

As  appears  above,  the  declaration  of  the  chairman  is  made  conclusive  unless  a  poll  How  demand 
is  demanded  by  at  least  j?i'c  members.  This  means  five  members  personally  present.  ^^^  made. 
The  Queen  v.  Govt.  Stock  Co.,  3  Q.  B.  D.  442  ;  Me  Haven  Co.,  20  C.  D.  151. 
The  demand  need  not  be  in  writing-.  Fhceni.v  Electric,  48  L.  T.  260.  But  it  is  ex- 
pedient and  usual  to  make  the  demand  in  writing,  and  it  should  be  handed  in  as 
soon  as  the  chairman  has  taken  the  sense  of  the  meeting  on  a  show  of  hands.  The 
demand  may  be  as  follows  : — "  The  Company,  Limited.  We,  the  under- 
signed members  of  the  above-named  company,  do  hereby  demand  a  poll  upon  the 
question,  '  That,  &c.,'  submitted  to  this  meeting.     Dated  this day  of ." 

The  chairman  will  read  out  or  mention  the  demand,  and  will  state  that  he  grants  Granting 
the  same,  and  will  fix  the  time  when  and  the  place  where  the  poll  is  to  be  taken,   poU. 
and,  if  necessary,  the  meeting  will  be  adjourned. 

Whether  a  poll  can  be  taken  at  once— i.  e.,  without  any  adjournment — depends  How  poll 
on  the  regulations.  If  they  give  express  authority  to  take  the  poll  "  either  at  once  taken. 
or  after  an  adjournment,"  the  poll  can  be  taken  accordingly  ;  and  even  if  there  is 
no  such  authority,  e.g.,  if  the  poll,  as  in  Table  A,  is  to  be  taken  "  in  such  manner 
as  the  chairman  dii'ects,"  it  seems  that  where  voting  by  proxy  is  allowed  the  poll 
may  be  taken  at  once.  So  held  by  Kay,  J.,  in  Chdlington  Iron  Co.,  29  C.  D.  159, 
following  a  dictum  of  Lord  Denman,  in  Reg.  v.  IfOyhj,  12  Ad.  &  E.  158,  and 
overruling  the  d'lcta  of  the  late  and  present  Master  of  the  Rolls  in  Horhury  Bridge 
Co.,  11  C.  D.  109  ;  11  C.  Div.  114.     See  also  Fhaenix  Electric  Co.,  49  L.  T.  260. 

If  the  company  has  many  shareholders,  it  is  not  unusual  to  appoint  scrutineers  to   Scrutineers, 
take  the  poll,  and  some  articles  of  association  expressly  require  such  appointment. 
In  a  small  company  the  poll  is  often  taken  by  the  chaii'man.     In  taking  the  poll  it 
is  usual  to  cause  a  list  of  members  to  be  made  out  from  the  register,  thus : — ■ 

List  of 
members. 


Names  of 

Number  of 
Shares. 

Number  of 
Votes. 

Observations. 

Votes  given. 

Members. 

For. 

Against. 
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Entering 
votes. 


Close  of  poll 
and  report. 


Voting  on  At  the  time  appointed  for  taking  the  poll,  the  members  who  vote  personally  will 

a  poll.  come  up  to  the  voting  table  and  write  their  names  down  on  sheets  of  paper,  headed 

' '  For  "  or  "  Against ' '  the  motion,  as  the  case  may  be.  A  member  voting  as  proxy 
for  another  will  write  down  his  own  name  and  also  that  of  the  person  whose  proxy 
he  is,  e.ff.,  "John  Smith,  by  W.  Jones,  his  proxy"  ;  but  sometimes  it  is  arranged 
that  a  member  signing  his  own  name  shall  be  deemed  to  vote  for  himself  and  for 
all  those  whose  proxy  he  is. 

The  votes  having  been  taken,  the  chairman  or  scinitineers  will  enter  them  in  the 
list  of  votes,  in  the  column  "Tor"  or  "Against,"  as  the  case  may  be.  If,  on 
reference  to  the  books  or  otherwise,  a  vote  tendered  is  for  any  reason  found  to  be 
invalid,  e.g.,  because  the  voter  is  in  arrear  of  calls,  or  because  the  instrument  of 
proxy  is  not  duly  stamped,  or  was  not  deposited  in  time,  the  chairman  or  scruti- 
neers will  reject  the  same  and  put  a  note  in  the  column  of  "  Observations,"  stating 
the  reason  for  rejection. 

The  poll  having  been  closed,  the  numbers  will  be  added  up  and  the  result  ascer- 
tained.   Where  scrutineers  have  been  appointed,  they  will  make  a  report  in  writing 

of  the  result  to  the  chairman.     Thus  :—"  The  Company,  Limited.     We,  the 

undersigned,  being  the  scrutineers  appointed  at  the  general  meeting  of  the  above- 
named  company,  held  at  ,  on  the  of -,  on  the  motion,   '  That  the 

report  and  accounts  of  the  directors  be  adopted,'  and  having  taken  a  poll  at  the 

company's  ofBce  on  Monday,  the inst.,  hereby  report  to  you,  as  the  chairman 

of  the  said  meeting,  that  the  result  of  such  poll  was  as  follows : — 

Number  of  Votes. 

In  favour  of  the  motion 700 

Against  the  motion , 327 

Majority  in  favour  of  the  motion , ,      373 

Dated  this of . 

I  Scrutineers. 

To ,  Esquire, 

Chairman  of  the  above-mentioned  Meeting." 

If  desired,  the  report  may  show  the  "  number  of  personal  votes  in  favour  of  the 
motion,"  and  against,  and  number  of  votes  of  members  voting  by  proxy  in  favour 
of  or  against. 

The  chairman  will  then  state  the  result  to  the  meeting,  or  adjourned  meeting,  as 
the  case  may  be,  and  declare  that  the  motion  has  been  carried  or  negatived. 

Where  a  poll  has  been  granted  to  be  taken  at  a  future  day  without  any  resolution 
adjouruing  the  meeting,  the  result  of  the  poll  is  usually  communicated  to  the  mem- 
bers by  circular  or  advertisement. 

Where  a  member  pi'oposes  to  vote  on  a  poll  as  proxy  for  another,  it  should  be 
ascertained — 
Precautions  1.  That  the  shareholder  appointing  him  is  entitled  to  vote,  e.g.,  the  regulations 

as  to  proxi'.s.     sometimes  provide  that  a  member  in  arrear  of  calls  shall  not  vote,  or  that  new 
members  shall  not  vote  for  three  months. 

2.  That  the  proxy  is  competent  to  act  as  proxy,  e.g.,  the  regulations  sometimes 
provide  that  a  shareholder  in  arrear  of  calls  shall  not  vote  as  proxy  for  another. 

3.  That  the  instrument  appointing  the  proxy  has  been  deposited  in  due  time. 

4.  That  the  itiKtrumont  is  in  proper  form  and  is  duly  attested  where  the  regula- 
tions require  attostatioii . 

6.  That  the  instrument  is  duly  stamped. 

G.  Tliat  notice  of  revocation  has  not  been  given. 


Declaration 
of  result. 
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Questions  of  nicety  arise  as  to  5.     See  infra. 

Unless  the  regulations  otherwise  provide,  a  shareholder  who  is  present  at  a  meet-   Members 
ing,  but  abstains  from  voting  on  a  question  put  to  the  meeting,  ought  not,  it  would  abstaining 
seem,  to  be  counted  as  voting  either  w^ay.  ^"''^  ^^  '°^' 


VOTES  AND  PEOXIES. 

The  number  of  votes  which  a  member  is  entitled  to  depends  on  the  regulations  of  Number  of 
the  company.     "In  default  of  any  regulations  as  to  voting  every  member  shall  votes, 
have  one  vote."     Sect.  52  of  18G2.     But  generally  it  is  provided  that  a  member 
shall  have  one  vote  for  each  share,  or,  at  any  rate,  a  number  of  votes  proportioned 
to  his  shares  ;  and  very  commonly  it  is  provided  that  no  member  shall  have  more 
than  a  certain  number  of  votes,  e.g. ,  fifty.     Where  this  is  so,  a  member  may  distribute  Distributing, 
some  of  his  shares  among  his  friends  as  trustees  for  him,  and  thus  increase  his 
voting  power.     Stranton  Steel  Co.,  16  Eq.  559  ;  Pender  v.  Liishington,  6  C.  D.  77. 

Very  commonly  (as  in  cl.  47  of  Table  A)  a  member  cannot  vote  unless  he  has  been  Table  A, 
possessed  (i.e.,  registered  in  respect)  of  the  shares  for  three  months  before  the  meet-  '* 

ing  at  which  he  proposes  to  vote.  Unless  otherwise  provided,  this  does  not  i^revent 
voting  (at  any  rate,  in  person)  at  an  adjourned  meeting  held  after,  though  the 
original  meeting  was  held  within,  the  three  months. 

Unless  the  regulations  authorise  voting  by  proxy,  votes  must  be  given  personally.   When  proxies 
For  usual  form  of  instrument  appointing  a  proxy,  see  Table  A,  cl.  51.  allowed. 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  charges  every  instrument  of  proxy  Stamp  on 
"  For  the  sole  purpose  of  appointing  or  authorising  a  proxy  to  vote  at  any  one  proxies, 
meeting  at  which  votes  may  be  given  by  proxy,  whether  the  number  of  persons 
named  in  such  instrument  be  one  or  more,"  with  the  duty  of  Id.    And  the  Act  con- 
tains the  following  sections,  which  must  be  carefully  borne  in  mind  :  — 

80. — (1.)  Every  letter  or  power  of  attorney  for  the  purpose  of  appointing  a  proxy 
to  vote  at  a  meeting,  and  every  voting-paper  hereby  respectively  charged 
with  the  duty  of  one  penny,  is  to  specify  the  day  upon  which  the  meeting 
at  which  it  is  intended  to  be  used  is  to  be  held,  and  is  to  be  available  only 
at  the  meeting  so  specified,  or  any  adjournment  thereof. 
(2.)  The  said  duty  of  Id.  may  be  denoted  by  an  adhesive  stamp,  which  is  to  be 
cancelled  by  the  person  by  whom  the  instrument  is  executed,  and  a  letter 
or  power  of  attorney  or  voting-paper  charged  with  tlie  duty  of  Id.  is  not 
to  be  stamped  after  the  execution  thereof  by  any  person. 
(3.)  Every  person  who  makes  or  executes,  or  votes  or  attempts  to  vote,  under  or 
by  means  of  any  such  letter  or  power  of  attorney  or  voting-paper,  not 
being   duly  stamped  [and  with  stamp   properly    cancelled ;    see   s.    8   of 
Stamp  Act,   1891],   shall  incur  a  i^enalty  of  £50,  and  every  vote  given 
or  tendered  under  the  authority  or  by  means  of  any  such  letter  or  power  of 
attorney  or  voting-paper  shall  be  void. 
Most  proxy  instruments  appoint  a  proxy  for  one  meeting  only,  and  accordingly 
require  a  Id.  stamp. 

"  In  any  other  case,"  e.g.,  when  the  proxy  is  appointed  for  more  than  one  meet-   When  10s. 
ing  or  for  a  year,  a  10s.  stamp  must  be  impressed.     Stamp  Act,  1891.  stamp  re- 

Where  an  adhesive  stamp  is  used,  the  common  postage  and  inland  revenue  stamp  1^^^  * 
is  of  the  right  description.     An  impressed  stamp  is  much  to  be  preferred  to  an  ^^^I'^^cter  of 
adhesive  stamp,  for  if  the  former  is  used  the  document  has  merely  to  be  signed,  but 
if  an  adhesive  stamp  is  used  there  is  considerable  danger  that  it  will  not  be  can- 
celled, or  vrill  not  be  eft'ectually  cancelled,  and  in  such  case  the  instrument  is  void, 
and  any  person  attempting  to  vote  under  it  is  liable  to  a  heavy  penalty. 
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Cancellation 
of  stamp. 


Blanks. 


Wlio  may 
vote  on  poll. 


In  order  to  cancel  the  adhesive  stamp,  the  person  signing  the  instrument  should 
write  his  name  or  initials  on  or  across  the  stamp,  and  j^ut  the  true  date  of  signature  on 
the  stamp.  The  stamp  will  not  avail  unless  he  does  this,  "or  otherwise  effectively 
cancels  the  stamp  and  renders  the  same  incapable  of  being  used  for  any  other  instru- 
ment, or  for  any  x^ossible  purpose."  See  Stamp  Act,  1891,  s.  8.  It  is  safer  to  put 
the  initials  and  date.  A  mere  cross  or  mark  would  not  render  the  stamp  incapable 
of  being  used,  e.g.,  for  a  receipt. 

In  many  cases  the  instrument  concludes  :   "As  witness  my  hand  this of ," 

and  the  stamp  is  fixed  below  and  the  signature  written  across  it.  It  is  generally 
considered  that  this  is  an  effective  cancellation.     See  sect.  8  of  the  Stamp  Act,  1891. 

An  instrument  of  proxy  for  one  meeting  (duty  Id.)  may  be  signed  with  a  blank 
for  the  name  of  the  proxy  or  for  the  date  of  the  meeting,  and  the  blank  may  be 
filled  up  by  a  duly  authorised  person  before  the  instrument  is  used.  Ernest  v. 
Zoma  Gold  Mines,  (1896)  2  Ch.  572.  The  authority  may  be  express  or  implied. 
Sending  the  instrument  to  the  secretary  impliedly  authorises  him  to  fill  up  the 
blank. 

Upon  important  occasions  the  dii-ectors  or  some  of  the  members  sometimes  send 
out  stamped  proxy  papers  to  the  shareholders  for  signature. 

The  propriety  of  i^aying  out  of  the  comijany's  funds  for  stamping  and  issuing 
Buch  proxies  has  been  questioned.     Studdcrt  v.  Grosvenor,  33  C.  D.  528. 

A  shareholder  may  appoint  several  persons  alternatively  as  his  proxy,  e.g.,  "A., 
and  failing  him  B.,  and  failing  him  C." 

AU  proxy  papers  ought  to  be  preserved  by  the  directors,  and  indexed. 

Unless  otherwise  provided,  a  shareholder  may  vote  personally  at  a  poll,  though  he 
was  not  present  at  the  meeting  at  which  the  poll  was  demanded.  If  a  shareholder 
votes  personally  at  a  poU,  any  subsequent  vote  on  the  same  poll  by  a  proxy  on 
his  behalf  is  void,  but  a  vote  by  a  proxy  is  not  nullified  by  a  subsequent  vote  at  the 
same  poU  by  the  appointor,  unless  the  instrument  is  so  framed  that  personal 
attendance  by  the  appointor  invalidates  it,  e.g.,  where  it  says  "  i«  my  absence  to 
attend  and  vote,"  &c. 


ADJOUENMENT. 

Power  of  The  regulations  generally  empower  the  chairman  to  adjourn  a  general  meeting 

chairman.  Mnt^x  the  sanction  thereof,  and  very  commonly  pro^-ide  that  no  poll  shall  be  demanded 

upon  a  question  of  adjovirnment,  or  that  if  a  poll  is  demanded  upon  any  question  of 

Poll  as  to  adjournment,  it  shall  be  taken  at  the  meeting  and  without  adjournment.     In  the 

adjournment,    absence  of  any  such  provision  it  would  seem  that  a  poll  may  be  demanded  on  the 

question,  and  shoiild  be  taken  then  and  there.      Chillington  Iron  Co.,  29  C.  D.  1.59. 

Notice  of  Unless  the  regulations  otherwise  provide,  no  notice  need  be  given  of  an  adjourned 

adjourned  meetin«>',  for  as  regards  notice  it  is,  in  point  of  law,  considered  a  continuation  of 

meetmg.  ^^^  original  meeting  {Scadding  v.  Lorant,  3  H.  L.  418)  ;  but  no  business  can  be 

transacted   thereat  other  than  the  business  for  which  the  origmal  meeting   was 

Deposit  of  convened.      Where  a  meeting  is  adjourned,  and  at  the  adjourned  meeting  a  poll 

proxies.  j^  demanded,  the  question  sometimes  arises  whether  a  clause  requiring  the  deposit 

of  the  instrument  of  ^n-oxy  before  the  meeting  (see  Clause  50  of  Table  A.)  is  satisfied 

by  the  deposit  being  made  before  the  adjoiu-nod  meeting. 

In  such  a  clause  the  word  "  meeting"  is  capable  of  two  constructions.  It  may 
refer  to  the  original  meeting  ;  or  it  may  mean  meeting  in  the  popular  sense,  that  is, 
"meeting,  whether  original  or  adjourned."  Now,  the  rule  is,  that  where  there  is 
an  ambiguity,  and  one  construction  would  be  absurd  and  capricious  in  its  results, 
and  the  other  reasonable,  the  latter  is  to  bo  preferred.  If  the  first  construction  is 
adopted,  a  member  who  is  present  by  proxy  at  the  original  meeting  can  attend  in 
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person  at  the  adjourned  meeting,  whereas  a  member  who  is  present  in  person  at  the 
original  meeting  cannot  attend  by  proxy  at  the  adjourned  meeting.  This  seems 
absurd  and  caijricious,  but  the  second  construction  involves  no  such  absurdity  and 
is  reasonable.  The  object  of  the  provision  is  to  allow  the  directoi's  time  to  examine 
the  proxy  papers  before  the  meeting,  and  either  construction  secures  this  object. 
It  is  probable  that  the  Court  would  be  disposed  to  support  that  construction  which 
would  facilitate  voting,  more  especially  as  the  clause  is  generally  associated  with 
another  clause  which  is  expressed  in  general  terms,  namely,  that  "votes  may  be 
given  either  personally  or  by  proxy." 

A  chairman  has  no  power  prematurely  to  dissolve  a  meeting.      See  Xational  Premature 
BwelVmcjs  Society  v.  SijT<cs,  (1894)  a  Ch.  159.  dissolution. 

On  the  other  hand,  where  the  regulations  provide  that  the  chairman  may,  with  Adjourned, 
the  consent  of  the  meeting,  adjourn,  he  has  a  discretion,  and  is  not  bound  to 
adjourn  when  the  resolution  for  adjournment  is  passed.    Salislurij  Gold  v.  Haythorn, 
13  T.  L.  R.  272,  P.  C. 


Commencement  of  Voluntary  Winding-up. 

Sect.  130  of  1862. — A  voluntary  winding-up  shall  be  deemed  to  commence  at  the 
time  of  the  passing  of  the  resolution  authorizing  such  winding-up. 

Incase  of  a  special  resolution,  the  resolution  is  "passed"  at  the  confii-matory 
meeting.     Dawes'  Case,  6  Eq.  232  ;    Weston'' s  Case,  4  Ch.  20. 

The  Coui't  cannot  alter  the  date  of  commencement.  West  Cumberland  Co.,  40 
CD.  361, 

Notices  following  Resolution.  Form  707. 

In  the   matter   of  the    Coy,    Limtd.  Notice  for 

At  an  extraordinary  general  meeting  of  the  above-named  coy,  duly  gpgcial  reso- 

convened,  and  held  at  ,  on  the  da}'  of  ,  the  following  lution  to 

sjiecial  resolution  was  duly  passed,  and  at  a  subsequent  extraordinary  ^' 

general  meeting  of  the  members  of  the  sd  coy,  also  duly  convened,  and 
held  at  the  same  place,  on,  &c.,  the  following  resolution  was  duly  con- 
firmed, viz.: — "That,  &c."  [_set  it  out]. 

\If  the  resolution  does  not  purport  to  ajjpoint  liqrs,  add :  And  at  such 

last-mentd  meeting ,  of ,  was  appointed  liqr  for  the  purposes 

of  the  winding-up.] 

Dated,  &c.  ,  Chairman. 

Notice  of  the  special  resolution  or  extraordinary  resolution  must  be  given  by  Notice  for 
adverti.sement,  as  respects  companies  registered  in  England  in  the  London  Gazette,    Gazette. 
as  respects   companies  registered  in  Scotland  in  the  Edinburyh   Gazette,   and  as 
respects  companies  registered  in  Ireland  in  the  Dublin  Gazette.     Sect.  132  of  1862. 

The  notice  for  insertion  in  the  Gazette  must  be  signed  by  the  chaii-man  of  the  Signature  by 
meeting  at  which  the  special  resolution  was  confirmed,  or  at  which  the  extraordinary  chairman, 
resolution  was  j)assed,  as  the  case  may  be.     His  signature  must  be  attested  by  a 
witness. 

All  advertisements  purporting  to  be  issued  in  pm-suance  of  statutes  or  under  Other  re- 
orders of  the  Court,  unless  signed  by  au  official  of  Court  aud  sealed,  should  be  quireracnts. 
signed  by  a  solicitor  of  the  Supreme  Court.     Queen's  Printers'  Dii-ections,  1891. 
P.  S  S 
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As  a  general  rule,  'where  the  witness  to  a  signature  is  a  solicitor  whose  name 
appears  in  the  current  Law  List,  no  further  evidence  for  insertion  is  required  ;  but 
the  Gazette  officials  reserve  the  right  of  calling  for  a  statutory  declaration  in  any 
case  where  they  may  deem  it  necessary. 


In  the  matter,  &c. 
At  an  extraordinary  general  meeting  of  the  members  of  the  ahove- 
named  coy,  duly  convened,  and  held  at ,  on  the day  of , 


Form  708. 

Notice  for 
Gazette  of 

extraordinary   fj^e  followino'  extraordinary  resolution  was  duly  passed : — 
resolution  to  *  ''  "^  ^ 

wind  up. 


"  That  it  has  been  proved,  &c.,  and  at  the  same  meeting  - 
,  was  appointed  liqr  for  the  purposes  of  such  winding-up." 

Dated  this day  of . 

,  Cliairman. 

As  to  this  notice,  and  its  authentication,  see  last  form. 


of 


Form  709. 

Notice  to 
registrar  of 
resolution  to 
wind  up. 


Copy  of 
special  reso- 
lution for 
Registrar  of 
Joint  Stock 
Companies. 


The 


Coy,  Limtd. 


At  extraordinary  general  meetings  of  the  above-named  coy,  duly 

convened,  and  held  resply  o^  the  of and of  ,  the 

subjoined  special  resolution  was  duly  passed  and  confirmed. 

"That,"  &c.  [set  it  out\ 

J  Chairman. 

A  copy  of  every  special  resolution  must  be  printed  and  forwarded  to  the  Registrar 
of  Joint  Stock  Companies  (to  be  recorded  by  him)  within  fifteen  days  from  the  date 
of  the  confirmation  of  the  resolution,  penalties  being  imposed  for  default.  See 
sect.  53  of  1862. 

Although  the  Act  does  not  in  terms  so  require,  it  is  usual  and  expedient  to  file 
with  the  Registrar  of  Joint  Stock  Companies  a  formal  notice  of  the  passing  of  an 
extraordinary  or  any  other  resolution  for  winding  up  a  company. 


Removing  Liquidator  and  Filling  up  Vacancies. 

Meetings  mav       ^^  '^^  calling  meetings  to  fill  up  vacancies  in  the  office  of  liquidator,  see  sect.  140 
fill  vacancies,    of  lcSG"2. 

When  the  company  is  insolvent,  the  Coui't  should  be  asked  to  fill  up  any  vacancy. 
Power  of  As  to  the  power  of  the  Court  to  fill  up  vacancies,  see  sect.  141  of  1862. 

Court.  The  Court  may  appoint,  under  sect.  141,  cither  on  the  removal  or  retirement  of  a 

liquidator.     Sheppey  Portland  Co.,  W.  N.  (1892)  184. 

As  to  "the  Coui't,"  and  how  applications  to  it  are  made,  see  infra,  notes  to 
Form  749. 
How  appli-  The  application  under  sect.  141  is  by  petition  or  motion,  or,  if  the  judge  shall 

cation  made,      so  direct,  by  summons  at  Chambers.     R.  51  of  1862. 

Under  the  new  practice,  the  application  is  by  originating  summons,  and  the 
scaling  of  the  summons  amounts  to  a  direction  of  the  judge  within  the  rule. 
Grounds  for  ^^  ^°  *'^'°  principles  on  which  the  Court  acts  in  removing  a  liquidator,  see  Sir 

removal.  John  Moore  Co.,   12  C.  D.   326 ;   Oxford  Building  Socictij,  49  L.  T.  495  ;  Re  Adam 

Eiiton,  :36  C.  Div.  299 ;  Section  I.,  Chap.  L. 

Misconduct  will  justify  removal,  and  so  may  the  existence  of  interests  or  con- 
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nections  ■wliich  may  be  in  conflict,  or  may  be  likely  to  interfere  with  the  pei*forra- 
ance  of  his  duties,  and  tlie  fact  that  removal  -will,  in  the  opinion  of  the  Court,  be 
for  the  benefit  of  the  ■v\inding'-up  in  a  large  sum  ■will  amount  to  "  due  cause 
shown." 

Where  three  or  more  liquidators  aro  appointed,  and  one  dies,  it  is  apprehended  Vacancy, 
that  the  continuing  liquidators  (being  two  or  more)  may  act  notwithstanding  the 
Tacancy.     Sects.  140  and  141   are  not  imperative  as  to  filling  xip  vacancies,  and 
sect.  133  (b)  of  the  Act  of  1862  negatives  any  inference  of  joint  confidence  in  all. 
Me  Alma  Co.,  16  Ch.  D.  681  ;  Farwell,  457. 

Upon  the  peton  of  K.,  of  ,  preferred,  &c.,  and  upon  reading,    Form  710. 

&c.,  and  it  appearing-  from  the  afft  of  the  sd  K.  that  J.,  the  liqr  of  the  Order 
sd  coy,  is  out  of  the  jurisdiction,  and  this  Ct  dispensing  with  service  removing 
of  the  sd  peton  upon  the  sd  coy,  Order  that  the  sd  J.,  the  liqr  of  the     ^^^ 
sd  coy,  be  removed  from  his  office  of  liqr  of  the  sd  coy  ;  And  appoint 
the  petr  K.  to  he  liqr  of  the  sd  coy  in  the  place  of  the  sd  J. ;  And  order 
that  the  sd  J.  deliver  up  to  the  sd  Iv.  all  the  ppty,  cash,  books  of 
account,  and  papers  in  his  possession  belonging  to  the  sd  coy.     Main 
Print'inc/,  S^-c.  Co.,  HaU,  V.-C,  13th  Dec.  1878.     B.  2171. 

Upon  the  applicon  by  originating  summons,  dated,  &c.,  of  F.,  of,    Form.  711. 


&c.,   a  contributory  of  the  above-named  co}^,  and  iipon  hearing  the  Removal  of 
solors  for  the  applicant  and  for  T.,  one  of  the  respts  to  the  sd  summons,  oue  liquidator 
and  no  one  appearing  for  P.,  the  other  respt  to  the  sd  summons,  mentof  the 
although  duly  served  with  the  sd  summons  in  pursuance  of  the  order  other, 
for  substituted   service   thof,   dated,    &c.,   and  upon   reading   the   sd 
originating  summons,  the  London  Gazette,  dated,  &c.,  the  afft  of,  &c., 
It  is  ordered  that  P.,  who  is  a  liqr  of  the  above-named  coy  jointly 
with  the  sd  T.,  be  removed  from  his  office  of  liqr  of  the  sd  coy ;  And 
the  Ct  doth  hby  appoint  the  sd  T.,  of,  &c.,  sole  liqr  of  the   sd  coy  ; 
And  it  is  ordered  that  the  sd  P.  do  deliver  up  to  the  sd  T.  all  the  ppty, 
cash,  books  of  account,  and  other  papers  and  documents  in  his  posses- 
sion, custody,  or  power  belonging  to  the  sd  coy ;  And  it  is  ordered 
that  the  costs  of  the  applicant  of  this  applicon  be  paid  out  of  the 
assets  of  the   sd  coy.     London  Steam  Shipjnng   Co.,  00155  of  1892. 
Eeg.  15th  Dec.  1892. 

Sometimes  the  order  runs  thus : — And  it  is  ordered  that  the  costs 
of  this  applicon  be  taxed  and  pd  in  the  first  instance  out  of  the  assets 
of  the  sd  coy,  and  that  the  amount  so  pd  in  respect  of  such  taxed  costs 
be  repaid  by  the  sd  (old  liqr)  to  the  sd  (new  liqr)  as  afsd.  Leeds 
Estates,  8fc.  Co.,  00174  of  1893.     Eeg.  30th  June,  1893. 

Books  and  Accounts  to  be  kept  by  Liquidator. 

The  liquidator  must  keep  proper  books  of  account,   showing  all  receipts  and  Account 
payments  made  by  him  in  the  com-se  of  the  liquidation.     He  should  also  keep  a 
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Diary. 


Eecord  of 
notices. 


Final 
account. 
Order  to 
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account. 
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diary  or  miniite-book,  containing  notes  of  all  his  transactions  and  negotiations  in 
relation  to  the  winding-up,  and  books  showing  the  dates  at  which  all  notices  to 
creditors  and  shareholders  are  sent  out  and  posted,  and  by  whom  the  same  were 
posted.  Such  last-mentioned  persons  should  initial  the  entries  or  the  summary 
thereof,  so  that  if  it  becomes  necessary  to  make  an  affidavit  as  to  the  service  of  any 
notice  or  circular,  the  person  who  directed  the  notice  and  posted  it  may  be  able  to 
swear  to  the  facts  after  refreshing  his  memory  by  referring  to  the  book. 

As  to  the  final  account,  see  {infra)  "Final  Meeting." 

The  order  in  the  next  form  was  made  in  a  case  where  a  voluntary  winding-up 
was  superseded  by  a  compxilsory  order,  but  the  Court  can  at  any  time,  upon  an 
application  under  sect.  138  of  the  Act,  order  the  liquidator  to  bring  in  and  vouch 
his  account.  Wrighfs  case,  5  Ch.  437.  The  proceedings  upon  the  order  are  like 
those  in  a  compulsory  winding-up  under  the  old  practice.  However,  such  orders 
are  only  made  in  special  circumstances,  e.g.,  upon  the  liquidator's  application,  or 
where  improper  conduct  is  shown. 

The  procedure  is  stated  in  Section  III. 


Form  712. 

Order  to  bring 
in  account  of 
liquidator. 


Upon  the  applicon  of  M.,  the  off  liqr,  &c.,  and  upon  hearing  the 
solors  for  the  petrs  and  for  the  sd  off  liqr,  and  for  H.,  the  late  volun- 
tary liqr  of  the  sd  coy,  and  the  sd  H.  hby  submitting  to  the  jurisdic- 
tion, and  upon  reading  an  order  dated  25th  July,  1876,  It  is  by 
consent  of  the  sd  H.  ordered  that  the  sd  H.  do  forthwith,  or  within 
seven  days  after  service  upon  him  of  this  order,  lodge  in  the  chambers 
of  the  judge  his  account  of  receipts  and  disbursements  on  behalf  of 
the  sd  coy  as  such  voluntary  liqr.  Manor  Silkstone  Coal  Co.,  Malins, 
V.-C,  19th  March,  1877.     B.  623.     See  also  Form  714. 


of  1890. 


Form  713.        Upon  the  applicon  of  H.,  the  liqr  of  the  above  coy,  upon  hearing 

Libertv  to  ^^^  solors  for  the  applicant,  Order  that  the  applicant  be  at  liberty  to 
liquidator  to  leave  and  p)ass  in  the  chambers  of  the  judge  his  account  as  the  liqr  of 
iSracco^^t?''  *^*^  above-named  coy.     Kay,  J.,  20th  June,  1884.     A.  869. 

Accounts  Under  sect.  15  of  the  Companies  Winding-up  Act,  1890,  if  the  winding-up  is 

under  sect.  15  not  concluded  within  a  year,  the  liquidator  must  at  prescribed  intervals  send  to 
the  Registrar  J.  S.  C.  a  statement  containing  particulars  with  respect  to  the  pro- 
ceedings. In  case  of  default  he  is  liable  to  a  penalty.  If  it  appears  from  any  such 
statement  or  otherwise  that  any  liquidator  has  in  his  hands  or  under  his  control  any 
money  representing  assets  of  the  company  which  have  remained  unclaimed  or 
undistributed  after  the  date  of  their  receipt,  he  must  forthwith  pay  the  same  to 
the  companies  liquidation  account  at  the  Bank  of  England,  or  he  will  be  proceeded 
agaiust  by  the  Board  of  Trade. 

The  section  applies  to  voluntary  winding-up.  Stock  and  Share,  6;c.  Co.,  (1894)  1  Ch. 
736.  But  it  is  not  enforced  with  the  same  strictness  when  the  accounts  required 
by  the  Act  of  18G2  have  been  properly  furnished. 

The  procedure  is  the  same  as  in  the  case  of  a  compulsory  winding-up,  and  is 
stated  in  Section  I.,  Chap.  XXIV. 

It  is  to  be  observed  that  sect.  15  of  1890  only  applies  to  an  existing  liquidator  ; 
it  does  not  touch  an  ex-liquidator.  Accordingly,  there  may  be  cases  in  which  an 
order  as  follows  may  be  requisite. 


dators  leave 
accounts. 
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Upon  the  aj)plicou  of  E.,  tlio  liqr  appointed  to  conduct  the  voluntary    Form  714. 
winding-up  of  the  coy,  Order  that   S.  and  C.  do,  on  or  before   30th  Order  that 
April,  1884,  or  subsequently  within  seven  daj's  after  service  of  this  ex-liqui 
order,  leave  in  the  chambers  of  the  judge  a  full,  true,  and  particular 
account,  duly  verified  by  afft,  of  all  moneys,  securities  for  moneys, 
assets,  and  effects  of  the  sd  coy  received  by,  or  allowed  to,  and  to  come 
to  the  hands  of  S.  and  C,  or  either  of  them,  or  of  the  hands  of  any 
other  person  or  persons  by  their  or  either  of  their  order,  or  by  their 
or  either  of  their  use,  or  of  all  payments  made  by  them  or  on  account 
or  in  respect  of  the  sd  coy  from  19th  Jan.  1881,  the  date  of  their 
appointment  as  liquidators  of  the  sd  coy ;  And  order  that  the  sd  S. 
and  C.  do  pay  to  the  apjilicant,  as  liqr  of  the  sd  coy,  the  amount  which 
shall  be  certified  to  be  due  from  them  in  taking  such  account  within 
ten  days  after  the  date  of  the  chief  clerk's  certificate  allowing  such 
account.      Westminster  Hotel,  Chitty,  J.,  3rd  April,  1884.     B.  440. 


Remuneration  of  Liquidators. 

By  sect.  133  (3)  of  1862,  "  the  company  in  general  meeting'  may  fix  the  remunera- 
tion to  be  paid  to  "  the  liquidator  or  liquidators.  And,  by  sect.  144  the  remunera- 
tion is  included  among  the  costs,  &c.,  "payable  out  of  the  assets  of  the  company  in 
priority  to  all  other  claims."  Sometimes  the  remuneration  is  fixed  at  the  meeting 
at  which  the  liquidator  is  appointed  ;  and  there  are  advantages  in  fixing  the  remu- 
neration upon  the  appointment  of  the  liquidators,  because  their  rights  are  thereby 
clearly  determined  ;  but  it  must  be  borne  in  mind  that  if  a  high  rate  is  fixed  in  the 
case  of  an  insolvent  company,  creditors  will  have  cause  to  complain.  Examples  of 
resolutions  so  passed  are  given  below.  More  commonly  nothing  is  said  about  remu- 
neration at  the  first  meeting,  and  the  liquidator  has  it  fixed  at  some  subsequent 
meeting  or  by  the  Court. 

By  the  joint  effect  of  sects.  93  and  138  of  1862,  the  Court,  if  ajiplied  to,  can  fix 
the  remuneration  of  the  liquidator,  and  applications  for  this  purpose  are  not  uncom- 
mon. All  questions  as  to  the  propriety  of  the  amount  are  thereby  avoided,  and  in 
the  case  of  an  insolvent  company  this  course  seems  peculiarly  desirable. 

The  tendency  of  the  Court  is  to  give  remuneration  on  the  footing  of  the  scale  in 
the  Order  of  17th  Dec.  1891.     See  Appendix  B. 

Not  uncommonly  the  liquidator  takes  such  remuneration  as  he  considers  expedient, 
and  then  at  the  final  meeting  the  accounts  are  passed,  including  the  appropriation 
of  this  remuneration. 


That  the  remuneration  of  the  sd  liqr  for  his  services  in  the  winding-    Form  715. 

up  be  fixed  at  the  sum  of  flOO/.l.  7^     TT 

^  L  J  ^  Kesolutions 

Or  at  the  sum  of 1,  p. a.,  or  at  the  sum  of  [two]  guineas  per  day  as  to  re- 

of  eight  hours  for  his  own  time  and  one  guinea  per  day  of  eight  hours  m^eration  of 
for  his  clerk's  time,  or  at  a  sum  equal  to  two  p.e.  of  the  amount  of  the 
assets  divided  among  the  unsecured  creditors  and  members  of  the  coy. 

That  the  remuneration  of  the  sd  liqrs  be  fixed  at  two  guineas  each 
for  every  day  occupied  by  them  in  the  winding-up,  together  with  all 
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costs,  charges,  and  expenses  incurred  by  tliem  in   and  about  sucli 
winding-up. 

That  the  liqr  shall  be  remunerated  for  the  service  of  himself  and  his 
clerks  in  accordance  with  the  scale  usually  adopted  by  the  High  Ct  of 
Justice  in  fixing  the  remuneration  of  off  liqrs. 


Form  716. 

Order  as  to 

remnneration 
of  liq^uidator. 


Upon  the  peton  of  H.,  of,  &c.,  and  J.,  of,  &c.,  preferred  unto  this 
Ct,  and  upon  hearing  counsel  for  the  petrs  and  for  the  respts,  and 
u-poTL  reading  the  sd  peton,  By  consent,  order  that,  without  preju- 
dice to  any  question,  it  be  referred  to  chambers  to  fix  the  amount  of 
remuneration  proper  to  be  allowed  and  pd  to  S.,  C,  and  H.,  the  present 
liqrs  of  the  sd  coy  ;  And  order  that  it  be  referred  to  the  taxing  master 
to  tax  the  bill  of  costs  of  Messrs.  L.  &  L.,  the  solors  of  the  respts, 
delivered  to  the  sd  liqrs,  of  and  relating  to  the  winding-up  of  the  sd 
coy.  And  order  that  the  rest  of  the  sd  peton  do  stand  over.  London 
Paper,  ^c.  Co.,  Malins,  V.-C,  1st  Feb.,  1878.     B.  311. 


Form  717. 

Order  fixing 
remuneratioii 
of  liquidator. 


Upon  the  applicon  of  W.  and  0.,  two  of  the  voluntary  liqrs  of  the 
coy,  and  upon  the  applicon  of  N.,  the  other  liqr.  Order  that  the  sum 
of  9oOZ.  be  allowed  as  the  total  amount  of  the  remuneration  to  be  pd 
out  of  the  assets  of  the  coy  to  the  sd  N.  as  one  of  the  voluntary  liqrs 
of  the  coy,  in  respect  of  his  services  up  to  the  close  of  the  liquidation, 
and  tax  as  between  solor  and  client  the  costs  of  the  sd  W.  and  C,  and 
also  the  costs  of  the  sd  N.,  of  the  sd  applicon  and  consent  thereon,  and 
order  payment  out  of  assets.  Nortlijleet  Chalk,  Kay,  J.,  ii4th  April, 
1884.     B.  503. 


Form  718. 

Order  as  to 
liquidator's 
remuneration 
up  to  close  of 
liquidation. 


Ujion  the  applicon  of  T.  &  N.,  the  voluntary  liqrs  of  the  above- 
named  coy,  &c.,  by  originating  summons,  It  is  ordered  that  the  sum  of 
500Z.  be  allowed  as  the  total  amount  of  remuneration  to  be  pd  out  of 
the  assets  of  the  coy  to  the  sd  T.,  and  the  sum  of  300^.  allowed  as  the 
total  amount  of  the  remuneration  to  be  pd  out  of  the  assets  of  the  coy 
to  the  sd  N.  as  the  voluntary  liqrs  of  the  sd  coy  in  respect  of  their 
services  up  to  the  close  of  the  liquidation.  And  it  is  ordered  that  the 
sd  sums  of  500/.  and  300/.  resply  be  pd  to  the  sd  T.  &  N.  resply  out  of 
the  assets  of  the  sd  coy.  And  it  is  ordered  that  10/.  19*.  6f/.,  the 
ascertained  costs  of  the  applicants,  and  21.  2s.,  the  ascertained  costs  of 
the  sd  New  Explosives  Coy,  Limtd,  of  this  applicon,  be  pd  out  of  the 
assets  of  the  sd  coy.  Explosives  Co.  (1891,  E.  916),  Kekewich,  J., 
28th  Aug.,  1891.     A.  1264. 


Possession  of  Books  and  Assets. 

ITow  posses-         The  liquidator  should  at  once  take  possession  of  tlie  books,  deeds,  and  documents 
Bion  taken.         of  the  company ;    and  ascertain  by  inquiiy  the  •whereabouts  of  any  which  are 
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missing,  and  apjily  for  tlio  tielivory  thereof.  He  .should  also  with  all  convenient 
speed  obtain  jjossession  of  the  assets  of  the  company, — e.g.,  of  land,  buildings, 
stock-in-trade,  rolling  stock,  plant,  machinery,  bonds,  and  securities, — so  far  as 
practicable  or  expedient,  bearing  in  miud  that  there  are  some  assets  of  which  physical 
possession  cannot  be  obtained  :  e.  g.,  book  debts  owing  to  the  company  (notice,  how- 
ever, of  the  winding-up  should  be  given  to  the  debtors) ;  property  of  the  company 
in  possession  of  mortgagees  or  a  receiver  (but  notice  of  the  liquidation  shovild  be 
given  to  the  mortgagees  or  receiver). 

Some  of  the  forms  of  notice  in  use  by  the  official  receiver,  when  acting  as  provi-  Use  of  official 
sional  liquidator,  after  a  winding-up  order,  may  bo  adojited,  with  the  necessary  ^^^eiver  s 
vai'iations. 

Where  a  solicitor  or  other  person  is  in  possession  of  books  or  documents,  and  Books,  &c., 
claims  a  lien  or  charge  thereon  for  money  due,  the  validity  of  the  lien  or  charge  pyhject  to 
should  at  once  be  examined  into,  and  if  it  appears  that  the  lien  or  charge  is  valid 
and  effective,  and  the  books  or  documents  are  wanted,  an  arrangement  should  be 
made  to  obtain  delivery  on  some  reasonable  terms — e.g.,  that  the  amount  of  the  lien 
or  charge  shall  be  paid  off  out  of  the  first  available  assets  coming  into  the  hands  of 
the  liquidator.  The  liqiudator  may,  however,  consider  it  expedient  to  raise  the 
requisite  funds  and  discharge  the  lien.  If  the  lien  is  by  a  solicitor,  for  a  bill  of 
costs,  he  should  be  required  to  send  in  such  bill,  and  it  may  be  expedient  to  have  it 
taxed,  and  in  some  cases  it  may  be  desii-ablo  to  obtain  delivery  before  taxation. 
This  can  generally  be  obtained  if  the  liquidator  is  prepared  to  pay  the  amount 
claimed  into  Court. 

There  are  some  books  and  documents  upon  which  the  company  cannot  give  a  lien  Books  exempt 
or  charge — e.g.,  the  register  of  members,  the  register  of  mortgages,  and  any  docu-  from  lien, 
ments  which  the  regulations  expressly  provide  are  to  be  kept  at  the  office  of  the 
company  [Capital Fire,  24  C.^Div.  408  ;  Anglo- Maltese,  33  "W.  R.  652  ;  see  Section  I., 
Chap.  XXVII.) ;  where  a  lien  is  claimed  on  such  books  the  liquidator  should  press 
for  delivery. 

Where  the  lien  or  charge  claimed  appears  to  be  invalid  or  questionable,  it  will  be  Testing"  lien, 
for  the  liquidator  to  take  steps  to  test  the  right  claimed.    Sometimes  it  may  be  "nase 
to  offer  to  pay  money  to  a  joint  account  pending  the  adjudication  of  the  dispute, 
and  to  ask  the  person  who  claims  the  lien  or  charge  to  hand  over  the  documents  or 
property  on  that  footing. 

Under  sect.  138  of  1862,  where  the  books  or  assets  are  in  the  possession  of  a  con-   Order  against 
tributory,  trustee,  receiver,  banker,  or  agent  or  officer  of  the  company,  the  liqui-   officers,  &:c. 
dator  may  apply  to  the  Court  for  an  order,  under  sect.  100  of  1862,  to  deliver  up 
the  same. 

As  to  sect.  100,  see  Section  I.,  Chaj).  XXVII.     As  to  sect.  138,  see  infra. 

When  the  company  holds  leaseholds  and  is  insolvent,  and  its  interest  in  the  lease-  Leaseholds. 
holds  is  worthless,  by  reason  of  their  being  held  at  a  very  hig-h  rent,  or  being  subject 
to  onerous  covenants  or  heavy  mortgages,  there  is  danger  in  taking  possession, 
because  the  landlord  may  become  entitled  to  claim  payment  in  full  for  rent  accrued 
during  the  liquidation,  whilst  the  liquidator  may  derive  little  or  no  benefit  from 
keeping  on  the  premises.  Whereas,  if  the  liquidator  does  not  take  possession  and 
does  not  keep  on  the  premises  for  the  pui'poses  of  the  liquidation,  the  landlord  can 
only  prove  for  rent  from  time  to  time  as  it  falls  due,  and  take  liis  dividend  pari  passu 
with  other  creditors.  If  the  company's  assets  are  sufficient  to  pay  the  costs  of 
"winding-up  and  all  the  creditors,  and  to  leave  something  for  the  shareholders — 
then  the  shareholders  can  get  nothing  until  the  landlords  are  properly  pro^'ided  for. 
See  further  Chap.  XXXV. 
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Differences 
from  practice 
under  compul- 
sory order. 


Costs. 


Secured 
creditors. 


Restraining  and  Staying  Actions,  &c. 

See  Section  I.,  Chaps.  XXXIII.— XXXV. 

Where  a  compulsory  or  supervision  order  has  been  made,  no  action  or  proceeding 
can  be  proceeded  with  or  commenced  against  the  company  except  with  the  leave  of 
the  Court.  See  sect.  87  of  1862.  But  this  section  does  not  apply  to  a  purely 
voluntary  winding-up. 

However,  it  was  settled  before  the  Judicature  Act,  1873,  that  in  a  voluntary 
winding-up  the  Com-t  would  in  general,  under  sects.  8o  and  138  of  1862  (see  as  to 
sect.  138  the  notes  beneath  Form  719),  restrain  actions  and  proceedings  against 
the  company,  the  plaintiff  being  permitted  to  add  his  costs  to  his  debt  and  prove 
for  the  amount.  Foole  Firebrick  Co.,  17  Eq.  268.  And  the  Judicature  Act  has  not 
altered  the  practice,  except  that  where  the  action  is  pending  in  the  High  Court,  the 
application  must  be  to  stay  further  proceedings,  and  should  be  made  to  the  Division 
in  which  the  action  or  proceeding  is  pending.  See  Chap.  XXXIII.  Walker  v. 
Banagher  Distillery  Co.,  1  Q.  B.  D.  129  ;  Rose  v.  Garddcn  Lodge  Co.,  3  Q.  B.  D.  235  ; 
Artistic  Colour  Co.,  14  C.  D.  502.  With  the  exception  aforesaid  the  application  to 
restrain  should  be  made  to  the  winding-up  judge  by  motion  on  notice,  see  supra, 
Form  356. 

The  costs  of  proceedings  commenced  before  winding-up  can  only  be  proved  for : 
Snyder  Dynamite  Co.,  W.  N.  (1893)  37. 

Where  the  plaintiff  has  notice  of  the  voluntary  winding-up,  and  proceeds  after  an 
offer  to  allow  him  to  prove  for  his  debt  and  costs  (which  offer  should  always  be 
made  as  soon  as  it  is  ascertained  there  is  an  action  pending) ,  the  Court  in  staying 
the  action  may  decline  to  allow  him  to  add  to  his  debt  the  costs  of  appearing  upon 
the  application  to  stay.     Itose  v.  Gardden  Lodge  Co.,  ubi  supra. 

And  where  the  action  is  brought  after  notice  of  the  winding-up,  the  plaintiff, 
except  in  special  circumstances,  will  not  be  allowed  to  add  the  costs  to  his  debt,  and 
may  be  ordered  to  pay  the  costs  of  the  action  and  of  the  application  to  restrain  or 
stay.     East  IZcnt  Shipping  Co.,  18  L.  T.  748. 

See  also  Thurso  Gas  Co.,  42  C.  D.  486,  where  a  creditor  in  Scotland  was  restrained  ; 
and  it  was  held  that  he  could  only  add  his  costs  to  his  debt.  And  Westbury  v. 
Ttrigg  ^-  Co.,  (1892)  1  Q.  B.  77,  where  sale  under  an  execution  was  restrained. 

In  a  voluntary,  as  in  a  compulsory,  winding-up,  certain  actions  and  proceedings 
{e.g.,  a  foreclosure  action)  wiU  be  allowed  to  go  on,  see  Section  I.,  Chap.  XXXIV. 


Form  719.  On  tlie  hearing  of  an  applicon  on  tlie  part  of  A.  B.,  tlie  liqr  acting 

I        '^      T      in  the  voluntary  -winding-up  of  the  above-named  coy,  that  ,  of 

voluntary  ,   may   he   restrained   from   further   proceeding   with   an    action 

liquidator  for    i^^ought  by  him  in  the  County  Ct  of ,  holden  at ,  against  the 

order  restrain-  o  ./  j  ?  )     & 

ing  action         sd  coy,  and  that  he  may  be  ordered  to  pay  the  applicant's  costs  of  and 
incident  to  this  applicon. 


against 
company 


Form  720.        ^-  '^^^  above-named  coy,  hnftr  called  "the  coy,"  was  on  the 


Affidavit 
Hupporting 
above 
Hummous. 


day  of incorj)orated  under  the  Cos  Acts,  1862  to  1867,  as  a  coy 

limtd  by  shares  with  a  capital  of  30,000/.,  divided  into  3,000  shares 
of  lOZ.  each,  and  tlio  paid  up  capital  of  the  coy  exceeds  20,000/. 

2.  The  registered  office  of  the  coy  is  situate  at . 

3.  On  the day  of an  extraordinary  resolution  of  the  coy 
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was  duly  j)asse(l  to  the  effect  "  that  it  has  been  proved  to  tlio  satis- 
faction of  this  meeting  that  this  coy  is  unable,  by  reason  of  its 
liabilities,  to  continue  its  business,  and  that  it  is  advisable  to  wind  up 
the  same,  and  accordingly  that  this  coy  be  wound  up  voluntarily,  and 

that  A.  B.,  of (this  dej)onent),  be  appointed  liqr  for  the  purposes 

of  such  winding-up."     The  minute  book  of  the  coy  kept  pursuant  to 

sect.  57  of  the  Cos  Act,  1862,  is  now  exhibited  to  me  marked . 

4.  I  accepted  office  as  liqr  of  the  coy,  and  on  the day  of 


the  sd  resolution  was  duly  advertised  in  the  London  Gazette  as  required 
by  sect.  132  of  tlie  Cos  Act. 

5.  Prior  to  the  passing  of  the  sd  resolution  A.  B.,  of  ,  com- 
menced an  action  against  the  coy  in  the  County  Court  of .  holden 

at ,  for  the  recovery  of  the  sum  of /.  alleged  to  be  due  to  him 

from  the  coy  for  goods  sold  and  delivered,  but  immediately  after  the  pass- 
ing of  the  sd  special  resolution,  I  wrote  and  sent  to  the  sd  A.  B.  a  letter 
calling  his  attention  to  the  resolution  and  requesting  him  to  proceed  no 
further  with  the  action,  and  requesting  him  to  come  in  and  prove  his 
claim  in  the  winding-up,  and  mentioning  the  insolvency  of  the  coy. 

The  document  now  exhibited  to  me  marked ,  is  a  precise  copy  of 

my  letter  to  the  sd  A.  B. 

6.  In  reply  to  my  sd  letter,  I  received  on  the  day  of a 

letter  from  the  sd  A.  B.  now  exhibited  to  me  marked  ,  stating 

that  he  wanted  the  money  and  that  he  should  proceed  with  his  action, 
and  that  he  advised  me  strongly  to  pay  up  and  save  expense. 

7.  The  debts  and  liabilities  of  the  coy,  so  far  as  ascertained, 
exceed  /.,  and  the  assets  do  not  exceed  in  value 1.,  or  there- 
abouts, accordingly  the  coy  is  insolvent. 

8.  The  continuance  of  the  sd  action  is  wholly  unnecessary,  and 
would  involve  expense  and  delay,  and  I  submit  that  it  ought  to  be 
restrained. 

Formal  parts  :  see  supra^  Form  9.  Form  721. 

on  the  part  of ,  of ,  the  liqr  acting  in  the  voluntary  winding-  "T"; 

up  of  the  above-named  co}',   that  ,  of  ,  may  be  restrained  motion  to 

from  further  proceeding  with  the  distress  levied  by  him  on  the  goods  restrain 
of  the  sd  coy,  and  from  levying  any  other  distress  on  the  goods  of  the 
sd  coy  in  respect  of  any  rent  which  accrued  due  to  him  from  the  sd 

coy  before  the  day  of  .     And  that  the  sd  may  be 

ordered  to  pay  the  costs  of  this  applicon. 

See  further.  Section  I.,  Chap.  XXXV. 

Creditors. 

The  liquidators  are  appointed  "  for  the  piu-pose  of  winding'  up  the  affairs  of  the 
company  and  distributing  the  property"  (sect.  133  (2)  of  1862),  and  "shall  pay 
the  debts  of  the  company."     Sect.  133  (10). 
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By  sect.  133  (1),  "  The  property  of  the  company  shall  bo  applied  in  satisfaction 
of  its  liahHities  pari  passu,"  and  it  is  only  "  subject  thereto  "  that  any  distribution 
takes  place  among  the  members. 

"Where  property  of  the  company  is  subject  to  debentures,  mortgages,  or  other 
incumbrances,  the  liquidator  should  be  cautious  before  he  takes  any  steps  towards 
taking  possession  of  or  dealing  with  such  property,  for  if  he  lays  out  money  on 
mortgaged  property,  he  does  so  for  the  benefit  of  the  mortgagees,  and  accordingly, 
until  they  have  been  paid  off  he  cannot  get  anything  from  the  property.  It  is 
therefore  improper  to  expend  any  free  assets  on  mortgaged  property,  unless  the 
liquidator  is  satisfied  that  there  is  an  assured  margin  of  secui-ity  beyond  the  claim 
of  the  mortgagee. 

Incumbrancers  very  commonly  take  proceedings  and  get  a  receiver  appointed. 
The  liquidator  should  be  advised  where  any  such  proceedings  are  taken,  and  he 
may  be  able  to  secure  the  office  for  himself,  and  thus  be  in  a  position  the  better  to 
protect  the  assets. 

As  regards  the  limited  priority  allowed  to  rates  and  taxes,  see  the  Preferential 
Payments  in  Bankruptcy  Act,  1888,  and  Section  I.,  Chap.  XXXVII.  Any  sums 
due  in  respect  thereof  which  are  not  accorded  the  priority  above  mentioned  mvist 
be  proved  for,  and  any  incurred  in  the  course  of  the  winding-up  must  be  proved 
for  unless  the  liquidator  has  kept  on  the  property  for  the  benefit  of  the  liquidation. 
In  such  case  they  may  have  to  be  paid  in  full. 

As  to  landlords,  see  Chap.  XXXV. 

The  liquidator  soon  after  his  appointment  should  by  advertisement  call  on  the 
creditors  of  the  company  to  send  in  particiilars  of  their  debts  and  claims,  and  if  so 
required  to  come  in  and  prove.  See  Form  722.  It  is  doubtful  whether  the 
liquidator  can  act  on  the  concluding  statement  therein,  and  disregard  debts  and 
claims,  of  which  he  has  notice,  but  which  are  not  proved  within  the  time  specified. 

The  Court  has,  however,  power  (sect.  107)  to  fix  a  time  within  which  the 
creditors  of  the  company  are  to  prove  their  debts  and  claims,  or  to  be  excluded 
from  the  benefit  of  any  distribution  made  before  such  debts  and  claims  are  proved. 
And  upon  the  application  of  the  liquidator  in  a  voluntary  winding-up,  the  Coiirt 
.  (under  sects.  107,  138)  has  sometimes  made  an  order  in  exercise  of  the  power.  See 
Form  731 ;  but  see  note  to  Form  722.  It  is  for  the  liquidator  to  decide  whether 
it  is  expedient  to  apply  for  such  an  order.  It  may  be  desirable  to  apply  (1)  where 
there  are  a  number  of  creditors  abroad,  or  (2)  where  there  are  a  number  of  creditors 
who  do  not  come  in  and  prove,  and  in  other  cases  too  numerous  to  mention. 


Form  722.  ^^  t^e  Matter,  &c. 

zz    :  Notice  is  hby  given  tliat  tlie  creditors  of  tlie  above-named  coy  are 

creditors.  required,  on  or  before  the day  of ,  to  send  their  names  and 

addresses,  and  the  particidars  of  their  debts  or  claims,  and  the  names 

and  addresses  of  their  solors,  if  any,  to  A.,  of •,  the  liqr  of  the  sd 

coy,  and,  if  so  required,  by  notice  in  writing  from  the  sd  liqr,  are  by 
their  solors  to  come  in  and  prove  their  sd  debts  or  claims  at  such  time 
and  place  as  shall  be  specified  in  such  notice,  or  in  default  thof  they 
will  bo  excluded  from  the  benefit  of  any  distribution  made  before  such 
debts  are  proved. 

Dated  tliis day  of . 

B.,  of ,  Solor  to  the  above-named  Liqr. 

Sometimes  the  notice  is  signed  by  the  liquidator  instead  of  his  solicitor,  and  in  such 
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case  the  •word  "  unclersigned  "  ■will  be  inserted  in  the  notice  before  the  name  of  the 
liquidator,  and  the  signature  modified  accordingly.  The  notice  should  be  adver- 
tised two  or  three  times  in  newspapers  circulating  in  the  district  where  the  com- 
pany's office  is  situate,  and  in  the  Gazette,  and  where  there  are  foreign  creditors  it 
is  desirable  to  advertise  it  abroad. 

The  Court  generally  allows  about  six  weeks,  and  a  voluntary  liquidator  should, 
except  in  special  cases,  allow  the  same.  As  regards  creditors  abroad,  a  longer 
period  is  sometimes  allowed. 

When  the  advertisement  is  issued  pursuant  to  an  order  of  the  Court,  Form  780, 
and  not  this  fonn,  should  be  used. 


Upon  the  applicon  Ijy  originating  summons,  dated  12tli  Feb.  1892,    Form  723. 
of  W.  M.,  of  &c.,  the  liqr  of  the  above-named  coy,  and  upon  hearing  o  de  fi  i  sr 
the  solors  for  the  applicant,  and  upon  reading  the  ailt  of  the  sd  W.  M.,  time  for 
filed  the  17th  of  March,  1892,  and  the  exhibits  therein  referred  to,  It  P^^-i^g /^ebts 

'  '  _  '  (English  and 

is  ordered  that  the  30th  of  April,  1892,  be  fixed  as  the  day  on  or  before  foreign 

which  all  persons  claiming  to  be  creditors  of  the  sd  coy  residing  or  creditors), 
carrying  on  business  in  the  United  Kingdom  of  Grreat  Britain  or  Ire- 
land, and  that  the  16th  of  June,  1892,  be  fixed  as  the  day  on  or  before 
which  all  persons  claiming  to  be  creditors  of  the  above-named  coy,  and 
residing  or  carrying  on  business  in  California  or  elsewhere  out  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  are  resply  to  send  in 
their  names  and  addresses  and  the  particulars  of  their  debts  or  claims, 
and  the  names  and  addresses  of  their  solors  (if  any),  to  the  sd  W.  M., 
as  the  liqr  of  the  sd  coy,  and  that,  if  so  required  by  notice  in  writing 
from  the  sd  liqr  or  his  solors,  such  persons  claiming  as  afsd  do  come  in 
and  prove  their  sd  debts  or  claims  at  such  time  and  ]jlace  as  shall  be 
specified  in  such  notice,  provided  that  any  such  persons  resident  out  of 
the  United  Kingdom  as  afsd  are  to  have  not  less  than  two  calendar 
months  after  the  despatch  of  such  notice  as  afsd  within  which  to  prove 
their  debts  or  claims.  And  that  in  default  thereof  such  creditors  be 
excluded  from  the  benefit  of  any  distribution  of  the  assets  of  the  sd 
coy  \jnsert  "  made  before  such  debts  are  proved  "].  And  it  is  ordered 
that  advertisement  for  such  creditors  be  settled  by  the  judge.  And 
that  advertisements  in  relation  to  such  claims  as  afsd,  when  settled  by 
the  judge,  be  inserted  in  the  following  newspapers,  that  is  to  say, 
once  in  each  of  the  following  newspapers,  that  is  to  saj',  the  London 
Gazette,  the  Times,  the  Standard,  and  the  San  Francisco  Chronicle. 
And  it  is  ordered  that  the  costs  of  this  applicon  be  costs  in  the 
winding-up  of  the  sd  coy,  and  that  any  person  interested  be  at 
liberty  to  apply  as  he  or  she  may  be  advised.  Mexican  English 
Syndicate,  Ld.,  (1892)  M.  454,  Stirling,  J.,  18th  March,  1892.     B.  325. 

The  Act  of  1862  does  not  give  to  a  liquidator  expressly  any  power  to  fix  a  day  on 
or  before  which  creditors  are  to  prove.  Hence  it  is  not  uncommon  to  apply  to  the 
Court  under  sects.  138  and  107  to  fix  a  day  as  above.  Where  such  an  order  is 
obtained  there  will  be  no  certificate  by  the  registrar,  and  any  disputed  claims  vrill 
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Form  724. 

List  of  debts 
and  claims. 


have  to  be  dealt  witb  by  subsequent  applications.  Form  728.  In  some  cases  it  is 
convenient  to  take  an  inquiry  as  to  the  debts,  as  in  Forms  729,  730.  In  that  case 
the  registrar  adjudicates  and  certifies. 

In  tlie  Matter  of  the  Cos  Act,  1862, 
and 

In  the  Matter  of  The Coy,  Limtd. 

List  of  debts  and  claims  of  which  the  particulars  have  been  sent  in 
to  the  liqr,  or  of  which  he  is  otherwise  cognisant. 

A.  B.,  Liqr. 


First  Part. — Debts  and  claims  which   seem  proper  to  be  allowed 
without  further  evidence. 


Serial 
No. 

Names  of 
Creditors. 

Addresses 
and  Descrip- 
tions. 

Particulars 

of  Debt  or 

Claim. 

Amount 
claimed. 

Amount 

proper 

to  be 

allowed. 

Reasons  for  belief 

that  amounts 

are  proper  to  be 

allowed. 

£     s.    d. 

£    s.    d. 

In  the  seventh  column  insert  reasons,  e.g.,  "  the  company's  books  and  papers." 
If  any  of  the  debts  and  claims  proposed  to  be  inserted  in  the  first  part  of  the  list 
carry  interest,  it  is  desirable  to  subdivide  the  first  part,  and  intitule  one  part,  "  First 
Part. — Debts  and  claims  carrying  interest  proper,"  &c.  ;  and  the  other,  "Second 
Part. — Debts  and  claims  not  carrying  interest  proper,"  &c.  The  second  part  below 
vein  then  be  intituled  the  third  part.  The  division  of  the  debts  into  those  which 
carry  and  those  which  do  not  carry  interest  has  to  be  done  at  some  time  [see  Form 
732],  and  the  sooner  it  is  done  the  better.  By  doing  it  at  once  the  preparation  of 
Form  732  is  facilitated. 

The  names  of  the  creditors  in  each  part  should  be  arranged  strictly  in  alphabetical 
order,  in  accordance  with  their  surnames,  and  the  serial  numbers  originally  fixed 
should  be  adhered  to  in  all  subsequent  proceedings.  Unless  this  is  done  great 
inconvenience  may  ensue. 

Second  Part. — Debts  and  claims  which  ought  to  be  proved  by  the 
creditors.  The  columns  are  like  those  in  Form  724,  omitting  the  last 
two. 

When  the  time  limited  by  the  above  notice  has  expired,  the  liquidator  should 
make  out  a  list,  as  above,  of  the  claims  sent  in,  and  of  all  other  debts  and  claims 
of  which  he  is  cognisant. 

The  liquidator  should  investigate  all  claims  sent  in,  and  he  should  ascertain  as 
far  as  ho  is  able  which  of  the  debts  and  claims  are  justly  due  from  the  company. 

Ah  to  the  debts  and  cliiims  provable  in  a  winding-up,  the  right  of  proof  is  very 
extensive.  Sec  sect.  158  of  the  Act  of  18G2  ;  sect.  10  of  the  Judicature  Act,  1875  ; 
and  Section  I.  Cliap.  XXXVII. 
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{Title  as  in  Form  724.)  Form  725. 

Sir, — The  debt  claimed  by  you  in  this  matter  has  been  allowed  by  i^~[~^^f 

me,  at  the  sum  of 1.      \_If  part  only  allowed  add,  If  you   claim   to  allowance  of 

have  a  larger  sum  allowed,  you  are  hby  required  to  come  in  and  prove 
the  further  amount  claimed,  ^'c,  as  in  next  Form.~\ 

I  am,  ike, 
To  Mr.  P.  E.  A.  B.,  Liqr. 

The  liquidator  usually  sends  the  above  notice  when  he  is  satisfied  as  to  any  par- 
ticular claim. 

{Title  as  in  Form  724.)  Form  726. 

You  are  hby  required  to  come  in  and  prove  the  debt  claimed  by  you  ^^^^^^  ^^ 
against  the  above-named  coy,  by  statutory  declaration  and  by  the  pro-  come  in  and 
duction  of  proper  vouchers,  and  you  are  requested  to  attend  my  office,  P^*^'*'^- 

situate,  &c.,  on  the  day  of  ,  189 — ,  at  o'clock  in  the 

noon,  being  the  time  appointed  for  the  further  hearing  of  the 

claim. 

Dated  this day  of ,  189 — . 

To  Mr.  E.  S.  T.  A.  B.,  Liqr. 

If  the  liquidator  is  not  satisfied  as  to  any  claim,  he  should,  by  notice  as  above, 
call  on  the  claimant  to  prove  it  by  furnishing  particulars  and  vouchers,  and  making 
a  statutory  declaration  as  in  the  next  form. 

{Title  as  in  Form  724.)  Form  727. 

I,  S.  T.,  of,  &c.  solemnly  and  sincerely  declare  as  follows  :  ^ir~i      Z 

'  '       '  ''  "^  Declaration 

1.  The  above-named  coy  was,  on  the  day  of ,  189 — ,  the  by  creditor  in 

date  of  the  order  for  winding-up  the  same,  anel  still  is,  justly  and  truly  support  of 
indebted  to  me  in  the  sum  of  £ for,  etc.     \_Describe  shortly  the 

nature  of  the  debt,  and  exhibit  any  security  for  it ;  and  in  the  case  of  a 
trade  debt  exhibit  a  bill  of  parcels,  and  verify  the  reaso?iabletiess  of  the 
charges,  as  in  jjroving  a  debt  in  a  suit.^ 

2.  I  have  not,  nor  hath,  nor  have  any  person  or  persons  by  my 
order,  or  to  my  knowledge  or  belief,  for  my  use  received  the  sd  sum 

of   £ or    any  part  thof,   or  any  security  or  satisfaction  for  the 

same  or  any  part  thof  \if  any  security,  add~\,  except  the  sd  [describe  the 
security~\  hnbfre  mentd  or  referred  to. 

And  I  make  this  declaration  conscientiously  believing  the  same  to 
be  true,  and  by  virtue  of  the  Statutory  Declarations  Act,  1834. 

Declared,  &c. 

On  the  part  of  A.,  of ,  the  liqr  of  the  above-named  coy,  that  it  Form  728. 

may  be  determined  whether  the  claim   against  the  sd  coy  of  B.,  of  Summons  for 

[or  of  the  several  persons  whose  names  and  addresses  are  set  adjudication 

forth  in  the  second  and  third  columns  of  the  schedule  hereto],  ought  giai^^  ° 
or  ought  not  to  be  allowed  by  the  applicant  [or  that  it  may  be  deter- 
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Form  729. 

Order  for 
inquiry  as  to 
creditors  of 
company. 


mined  and  declared  tliat  B.,  of  ,  is  not  entitled  to  prove  as  a 

creditor  of  tlie  coy  for  2,000/.,  the  amount  specified  in  tlie  claim  Bent  in 
Ly  him,  or  any  part  tliof,  and  that  the  sd  B.  may  be  ordered  to  pay 
the  costs  of  this  applicon]. 

See  notes  to  Form  723. 

If  the  liquidator  is  not  satisfied  as  to  any  claim,  he  should  either  endeavour  to 
eifect  a  compromise,  and  get  it  properly  sanctioned  [Chap.  XLVII.],  or  he  can  leave 
the  claimant  to  bring  an  action,  or  he  can  apply  to  the  Court  to  adjudicate  on  the 
claim.  The  last-mentioned  is  the  course  very  commonly  adopted,  and  sometimes 
one  application  is  made  as  to  several  claims. 

Upon  the  applicon  of  liqrs  of  the  ahove-named  coy,  by  summons, 
dated  19th  March,  1873,  and  upon  hearing  the  solor  for  the  liqrs,  and 
reading  the  afPt  of  C,  filed,  &c.  Order  that  an  inquiry  be  made  what 
are  the  debts  of  the  sd  coy,  and  the  sd  judge  doth  hereby  fix  the  1st 
Sept.  1873,  as  the  day  on  or  before  which  the  creditors  of  the  sd  coy 
are  to  send  their  names  and  addresses  and  the  particulars  of  their 
debts  or  claims,  and  the  names  and  addresses  of  their  solors  (if  any) 

to  Mr.  S.,  of ,  London,  the  solor  for  the  sd  liqrs  of  the  said  coy. 

And  let  such  creditors,  if  so  required  by  notice  in  writing  from  the  sd 
liqrs  by  their  solor,  come  in  and  prove  their  sd  debts  or  claims  at  the 
chambers  of  the  sd  judge,  at  such  time  as  shall  be  specified  in  such 
notice.  And  order  that  in  default  thof  such  creditors  be  excluded 
from  the  benefit  of  any  distribution  made  before  such  debts  are  proved. 
And  order  that  for  the  piu'pose  of  carrjdug  out  this  order,  such  ad- 
vertisements be  forthwith  issued  in  such  newspapers  as  the  judge  shall 
direct.  Eclipse  Gold  3Iinm(/  Co.,  Malins,  V.-C,  27th  March,  1873. 
A.  3038. 

In  some  cases,  e.ff.,  where  there  is  likely  to  be  a  large  number  of  disputed  claims, 
an  order  as  above  relieves  the  liquidator  from  much  responsibility,  and  the  wind- 
ing-up may  be  expedited.  The  proceedings  on  such  an  order  -will  be  similar  to 
those  in  a  compulsory  winding-up  under  the  old  practice,  and  when  the  registrar 
has  made  his  certificate,  the  liquidator  can  declare  and  pay  dividends  and  pro- 
ceed with  the  winding-up  either  with  or  without  further  application  to  the  Court. 


Form  730. 

Order  for 
account  of 
debts. 


Upon  the  applicon  of  H.  and  M.,  liqrs  of  coy,  and  upon  hearing  the 
solors  for  the  applicant,  and  reading  the  London  Gazette  dated  22nd 
March,  1881,  containing  the  advertisement  of  the  appointment  of 
applicants  as  such  liqrs,  Order  that  the  following  account  be  taken, 
that  is  to  say,  an  account  of  the  debts  or  claims  against  the  said  coy. 
Britannia  Fire  Ass.,  M.  E.  28th  March,  1881.     A.  538. 


Form  731.        Upon  the  applicon  of  W.,  the  licpof  the  association,  and  upon  hoar- 
Order  fixing     ing  the  solors  for  the  applicant,  and  reading  the  Londoti  Gazette  dated 

tiinc  for  22nd  March,  1881,  containing  the  advertisement  of  the  appointment  of 

claims.  .  . 

the  applicant  as  such  liqr,  Order  that  the  creditors  of  the  above  asso- 
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ciation  on  or  about  tlie  1st  Juno,  1881,  do  send  their  names  and  parti- 
culars of  tho  debts  and  claims  to  the  applicant  as  sueli'liqr  as  afsd. 
And  order  that  the  advertisements  for  such  creditors  be  inserted  in  tho 
newspapers  specified  in  the  first  column  in  the  schedule  of  the  second 
part,  and  do  appear  in  each  such  ncAvspapor  tho  number  of  times 
specified  in  the  second  column  of  such  schedule.  Britannia  Fire  Ass., 
Bacon,  V.-C,  6th  April,  1881.  A.  688. 
This  form  will  not  bo  now  often  required. 

{Tide  as  in  Form  724.)  Form  732. 

I,  — : — ,  of ,  the  liqr  of  the  above-named  coy,  hby  certify  that  ^  '     7" 

the  result  of  my  examination  upon  debts  and  claims  against  the  above-  debts  and 
named  coy,  brought  in  pursuance  to  the  advertisement  issued  in  that  claims. 

behalf,  dated  the day  of ,  1 89 — ,  so  far  as  such  examination  has 

up  to  the  date  of  this  certificate  been  proceeded  with,  is  as  follows  : — 

The  debts  and  claims  which  have  been  allowed  by  me  are  set  forth 
in  the  first  schedule  hereto,  and  with  the  interest  thereon  and  costs 
mentd  in  the  sd  schedule,  are  due  to  the  persons  therein  named,  and 
amount  altogether  to 1. 

I  have  in  the  first  part  of  the  sd  schedule  set  forth  such  of  the  sd 
debts  and  claims  as  carry  interest,  and  the  interest  thereon  has  been 

computed  after  the  rate  they  resply  carry  down  to  the day  of 

[the  commencement  of  the  winding-up  of  the  sd  coy]. 

{The  ivords  in  hracJcels  are  alicays  inserted  when  the  coy  is  insolvent.) 

I  have  in  the  second  part  of  tho  sd  schedule  set  forth  such  of  the  sd 
debts  and  claims  as  do  not  carry  interest. 

The  claims  set  forth  in  the  second  schedule  hereto  have  been  brought 
in  by  the  persons  therein  named,  and  have  been  disallowed. 

The  several  persons  who  are  named  in  the  third  schedule  hereto 
have  brought  in  claims,  but  such  claims  have  not  as  yet  been  allowed 
or  disallowed  by  me.     \_And  add  third  schedule  accordingly .'\ 

The  First  Schedule  above  eefereed  to. 
First  Part. — Debts  and  claims  which  carry  interest. 


No. 

Names  of 
Creditors. 

Addresses  and  Descriptions. 

Particulars  of  Debt. 

Total  due. 

1 

J.  L. 

29,  Street,  London, 

stationer. 

Principal    

Interest  at  £ j)er  cent,  per 

annum  (less  Property  Tax) 

from ,  1892,  to  the  date 

of  the  commencement  of  the 
winding-up 

On  Bill  of  Exchange, 

dated,  &c 

& 

£ 
£ 

£    s.    d. 

Costs  of  proof    

Total  first  part..£ 

640 
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Second  Part. — Debts  and  claims  wliicli  do  not  carry  interest. 


No. 


40 


Names  of 
Creditors. 


W.  P. 


Addresses  and 
Descriptions. 


15, St.,  London, 

coal  merchant. 


Principal  .... 
Costs  of  proof 


Particulars  of 
Debt. 


Goods  sold. 

£50     0     0 
2     0     0 


Interest  on  Principal 
(less  Property  Tax). 


Total  due. 


0        0 


£     s.     d. 


54     0     0 


Totals..  £ 

Add  total  first  part £ 

Total  first  and  second  parts £ 


The  Second  Schedule  above  referred  to. 


No. 

Names  of  Creditors. 

Addresses  and  Descriptions. 

Particulars  of  Claim. 

Amount  claimed. 

£     s.     a. 

Dated  this 


day  of 


189- 


G.  H.,  IjIi. 


qr. 


The  utmost  care  should  be  taken  in  the  above  form  that  each  creditor  is  given  the 
serial  number  assigned  to  him  in  the  list.     (Form  724.) 

And  the  names  in  each  division  must  stand  in  strict  alphabetical  order  according 
to  the  surnames.  Cast  up  the  amounts  specified  in  the  first  and  second  parts 
of  the  fii'st  schedule,  but  not  those  in  the  second  schedule.  The  totals  of  the 
first  and  second  parts  of  the  first  schedule  have  to  be  inserted  in  the  certificate. 

A  liquidator  should  facilitate  in  every  way  an  application  to  the  Court  to 
adjudicate  on  disputed  claims,  and  should,  if  and  when  so  advised,  take  out  a 
summons  to  obtain  such  adjudication. 


Form  733. 

Order  for 

better  par- 
ticulars of 
claim,  and 
cxtoiidiiig 
time  for 
evidence. 


Upon  tlie  applicon  of  tlie  liqr  (voluntary),  and  upon  hearing  the 
solors  for  the  applicant,  and  for  S.,  It  is  ordered  that  the  sd  S.  do, 
within  seven  days  after  the  service  of  this  order,  deliver  to  the  applicant 
f  urtlier  and  Letter  particulars,  with  dates  and  items  of  the  claim  of  the 
sd  S.  in  this  matter.  And  it  is  further  ordered  that  the  time  within 
which  the  applicants  arc  to  file  evidence  in  opposition  to  such  claim  be 
extended  to  twenty-one  days  after  such  further  and  better  particulars 
are  delivered,  and  that  the  time  witliiu  which  the  sd  S.  is  to  file 
evidence  in  reply  be  extended  for  seven  days  after  the  evidence  in 
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ojiposition  has  been  filed.  And  it  is  furtlier  ordered  that  tlic  costs  of 
tliis  applicon  be  costs  in  the  sd  claim.  Retford  Wagon  Co.,  M.  R., 
18th  May,  1878.     No.  1020. 


Upon  the  applicon  of  A.  and  B.,  the  voluntary  liqrs  of  the  above-    Form  734. 


named  coy,  by  originating  summons,  dated  22nd  May,  1891,  and  upon  Order  ou 
hearing  the  solors  for  the  applicants  and  for  the  respondents  C.  and  D.,  ori{,nn;iting 
and  upon  reading  the  afft  of  N.,  filed  16th  June,  1891,  and  the  several  disallowing 

affts  of,  &c.,  all  filed,  t&c,  and  the  afft  of ,  filed,  &c.,  as  to  service  claims. 

of  the  sd  originating  summons  upon  the  following  respondents,  viz.,  &c., 
and  the  certificate  dated  7th  Aug.,  1891,  that  no  appearance  has  been 
entered  for  the  last  mentd  resj^ondents.  It  is  ordered  that  the  claims  of 
the  several  respondents  set  forth  in  the  schedule  hereto  for  the  several 
amounts  set  opposite  the  names  of  the  sd  respondents  in  the  fourth 
column  of  the  schedule  be  disallowed  as  against  the  above-named  coj. 
Durham  and  No)-th  Yorkshire  Steam  Caltiration  Co.  (1891,  D.  916), 
Chitty,  J.,  11th  Aug.,  1891.     A.  1349. 

See  the  note  to  Form  751. 


In  the  matter,  &c.  Form  735. 


I, ,  of ,  the  licp-  of  the  above-named  coy,  do  hby  declare  a  Declaration 

dividend  at  the  rate  of shillings  in  the  pound  upon  the  amount  of  of  dividend. 

the  respve  debts  of  the  creditors  of  the  sd  coy  whose  names  and  the 
amount  of  whose  debts  are  set  forth  in  the  schedule  hereto. 

Dated,  &c. 

Liqr. 


The  Schedule  above  referred  to. 

[/«  this  set  out  in  columns  (1)  names,  (2)  addresses,  (3j  amounts  of 
debts.'] 

When  the  liquidator  has  in  hand  sufficient  funds  after  providing  for  secured 
creditors,  and  the  list  of  debts  and  claims  has  been  settled  or  nearly  settled,  he  will 
declare  a  dividend  to  be  paid  to  the  creditors  whose  claims  have  been  allowed.  In 
determining  the  amount,  he  will  see  that  he  retains  funds  or  assets  sufficient  to 
cover  all  pi'obable  costs  and  expenses  of  the  winding-up,  and  to  pay  a  like  dividend 
on  all  outstanding  claims.  The  liquidator  will  declare  the  dividend  by  instrument 
in  writing,  which  may  be  as  above. 

Sometimes  the  liquidator  obtains  the  sanction  of  the  Court  to  his  declaring  a 
dividend. 

A  dividend  having  been  declared,  notice  will  be  given  to  the  creditoi-s  and  pay- 
ment made  accordingly.     See  next  form. 

P.  T  T 
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Form  736. 

Notice  that 
dividend  is 
ready  for 
payment. 


Sir, 


{Title  as  in  Form  724.) 


Upon  applicon  at  my  office,  No. 


on  and  after  the 


instant, 


between  the  hours  of  10  and  4  o'clock,  you  may  receive  a  cheque  for 

\_state  nature  of  payment,  e.^.,] the  amount  of  your  debt  allowed 

in  this  matter,  viz.,  1.,  or 1.,  being  a  dividend  at  the  rate  of 

5s.  in  the  £  upon  the  amount  of  your  debt  allowed  in  this  matter,  viz., 

1.,  or /.,  being  a  dividend  payable  to  you  as  a  contributory  of 

the  above  coy. 

If  you  cannot  attend  personally  the  cheque  will  be  delivered  to  your 
order  upon  your  filling  up  and  signing  the  subjoined  form. 

Dated  this day  of . 

I  am,  etc., 

To  Mr, .  ,  Liqr. 


Sir, 

Please  deliver  to 
letter. 


roR:M:  OF  Oeder. 
the  cheque  for 1,  referred  to  in  the  above 


Or. 


Please  send  me  by  post  the  cheque,  etc. 
To  Mr. ,  liqr  of  the Coy,  Limtd. 


Dated  this 


day  of 


-,  Signature. 


Contributories. 

By  sect.  133  (8)  of  1862,  the  liquidators  may  exercise  the  powers  of  the  Court  as 
to  settling  the  list  of  contributories,  and  any  list  so  settled  is  prima  facie  evidence  of 
the  liability  of  the  persons  named  therein  as  contributories.  See  sects.  38  and  74  of 
1862,  and  Section  I.,  Chap.  XXXIX. 

When  the  assets  of  a  company  in  hand  and  readily  realizable  are  not  sufficient  to 
pay  off  all  the  debts  and  liabilities  and  the  costs  of  winding-up,  the  liquidator 
will  have  to  make  calls  on  the  contributories  in  respect  of  the  shares  held  by  them 
on  which  there  is  any  liability  to  pay.  In  view  thereof  he  should,  as  soon  as  he 
sees  that  there  is  any  likelihood  of  such  calls  being  required,  prepare  and  take  the 
necessary  steps  to  settle  a  list  of  contributories.     See  Form  737. 


Form  737. 

List  of  con- 
tributories. 


In  the  matter  of  the  Cos  Acts,  1862  to  1890, 

and 

In  the  matter  of  The Coy,  Limtd. 

List  of  Conthibutories  of  the  above-named  Company. 

The  following  is  a  list  of  the  contributories,  &c. 

[77i!e  rest  of  the  form,  including  the  schedules,  may  follow  Form  45  of 
18'JO.      See  Ponu  498.] 

Tlic;  usual  entry  in  the  iifth  cohiiiin  of  the  first  part  is,  "  As  a  present  member," 
and  in  tin-  fit'lh  cDliuun  of  tiie  second  puit,   "As  the  executor  of  A.  B.,  deceased," 
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or  "As  the  a(lniinistrator  of  A.  B.,  deceased,"  or  "As  the  trustee  in  bankruptcy  of 
C,  a  member." 

Take  care  that  the  serial  number  once  ass'igned  to  a  contributory  is  always 
assigned  to  him  throughout  the  proceedings. 

The  names,  addresses,  and  descriptions  contained  in  the  company's  register  of 
members  should  be  accurately  transcribed.  "  Care  of"  is  a  sufficient  address,  if  so 
entered  in  the  register. 


(7'/V/e  as  in  Form  737.)  Form.  738. 

Take   notice   that  A.   B.,    the   liqr  of  the  above-named   coy,  has  j^otice  to  con- 

appoiuted  the day  of  ,  at o'clock  in  the  [fore]noon  at  tributories. 

his  office  [No.  — ,  Street,  in  the  City  of  London]  to  settle  the  list 

of  contributories  of  the  above-named  coy,  which  has  already  been 
made  out  by  him,  and  that  you  are  included  in  such  list  in  the 
character  and  for  the  number  of  shares  [^or  extent  of  interest]  stated 
below ;  and  that  if  no  sufficient  cause  is  shown  by  you  to  the  contrary 
at  the  time  and  place  aforesaid,  the  list  will  be  settled  by  the  sd  liqr 
including  jou  therein. 

Dated  the •  day  of . 

A.  ,  Liqr. 

To  Mr. . 

The  Schedule  [«s  in  last  For7n']. 

The  above  form  is  almost  identical  with  Form  499,  which  is  used  in  a  compulsory 
winding-up.     Either  form  may  be  used. 

It  is  usual  to  fix  a  day  for  settling  the  list,  and  to  give  notice  thereof  to  the  con-   Settling  list. 
tributories,  as  in  Form  738  ;  but  it  is  not  essential  so  to  do.     Brighton  Arcade  Co.  v. 
Bowling,  L.  E,.  3  C.  P.  175,  187. 

At  the  time  appointed  the  liquidator  should  attend  at  the  place  specified  in  the 
notice,  and  hear  any  objections  made  by  the  parties  who  object  to  being  placed  on 
the  list,  and  should  either  then  and  there  decide  as  to  such  objections  under  the 
advice  of  his  solicitor,  or  should  adjourn  the  case  for  further  consideration.  As 
to  who  should  be  on  the  list,  see  Chap.  XXXIX.  When  the  list  has  been  settled 
altogether  or  in  jjart,  the  liquidator  very  commonly  signs  a  certificate,  which 
should  now,  as  nearly  as  may,  follow  that  used  by  the  liquidator  in  a  compulsoiy 
winding-up.     (See  Form  501.) 

It  is  a  common  practice  to  settle  the  list  of  contributories  so  far  as  regards  all  How  list 
undisputed  claims,  and  then  to  set  out  in  a  third  part  of  it  a  list  of  all  the  disputed  settled, 
claims,  with  an  explanatory  note  to  the  effect  that  they  are  in  dispute,  and  that  the 
liquidator  has  not  yet  fully  investigated  them.  Then  when  the  liquidator  has 
settled  the  list,  save  as  regards  certain  disputed  cases,  he  can  settle  either  the 
pei'sons  who  dispute  their  liability  on  the  list,  and  leave  them  to  apply  to  the  Court 
to  strike  tlieir  names  off,  or  he  can  himself  apply  to  the  Court  for  a  declaration  that 
they  should  be  placed  on  the  list  for  the  shares  specified.  When  the  liability  of 
only  one  person  as  contributory  is  in  question,  the  proper  practice  is  to  place 
him  on  the  list,  and  leave  him  to  apply.  Cornicall  Brick,  ^-c.  Co.,  (1893)  W.  N.  9  ; 
37  S.  J.  214.  But  when  the  liability  of  a  class  of  persons  is  in  dispute  it  may 
be  cheaper  and  more  convenient  for  the  liquidator  to  apply  for  a  declaration  of 
liability.  But  even  when  a  claim  for  a  declaration  is  allowed,  the  summons  ought 
not  to  ask  for  an  order  for  payment.     (See  E.  J.  Wragg,  Limtd,  AV.  N.  (1896)  166. 

rp     np     O 
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Application 
to  Court. 


Form  of 
sununons. 


Altering 
status. 


If  a  third  schedule  is  inserted,  the  following  paragraph  should  be  added  to  the 
certificate :  — 

"The  several  persons  whose  names  are  set  forth  in  the  third  schedule  hereto  are 
alleged  to  be  contributories  of  the  company,  but  I  have  not  yet  concluded  the 
consideration  of  their  cases." 

In  the  above  form  each  contributory  must  have  the  serial  number  originally 
assigned  to  him  in  Form  737,  and  the  names  in  each  division  must  be  in  strict 
alphabetical  order,  according  to  surnames. 

As  regards  the  third  schedule,  it  is  desirable  to  keep  the  disputed  cases  in  view, 
e.ff.,  so  that  when  a  call  is  proposed  it  may  be  seen  that  the  disputes,  even  if  settled 
in  favour  of  the  liquidator,  would  not  reduce  the  call. 

It  is  a  common  practice,  where  a  fully  paid-up  shareholder  desires  not  to  be 
placed  on  the  Ust,  to  omit  the  name  altogether.     Anderson'' s  case,  7  Ch.  7'). 

A  contributory  who  objects  to  his  name  being  placed  on  the  list  can  apply  to  the 
Court  to  rectify  the  register  of  members,  or  the  list  of  conti'ibutories,  or  both,  or  he 
may  wait  till  a  call  is  made  on  him,  and  proceedings  taken  to  enforce  the  same,  and 
then  resist. 

If  there  are  many  disputed  cases,  the  liquidator  sometimes  applies  to  the  Court  to 
settle  the  list,  or  applies  as  regard  the  cases  in  dispute.  In  the  former  case  the 
liquidator  takes  out  a  summons  that  the  list  of  contributories  of  the  company  may 
be  settled  by  the  Coiu"t,  and  that  all  proper  inquiries  may  be  made,  and  directions 
given  for  that  purpose,  and  the  subsequent  proceedings  will  be  similar  to  those  in 
a  compulsory  winding-up.     See  Chap.  XXXIX. 

If  the  dispute  is  only  as  to  a  single  person  or  a  few  persons,  the  summons  will  be 
"that  the  following  question  may  be  determined,  namely,  whether  A.  B.  is  or  is 

not  a  contributory  in  respect  of ,  or  how  many  shares  of  1,  each  in  the 

capital  of  the  company, "  or  "  that  it  may  be  declared  that  the  liquidator  of  the 
above-named  company  is  entitled  to  settle  A.  B.,  of ,  upon  the  list  of  contri- 
butories of  the  company  in  resj^ect  of shares  of 1,  each,  numbered to 

both  inclusive,  and  upon  each  of  which  shares  the  sum  of 1,  and  no  more 

has  been  paid  up." 

However,  in  most  cases  the  liquidator  settles  the  person  disputing  on  the  list, 
and  leaves  him  to  litigate  the  matter  by  applying  to  the  Court,  or  by  resisting 
proceedings  to  enforce  a  call. 

Applications  by  contributories  to  have  their  names  removed  from  the  list  are 
common ;  they  are  usually  made  by  motion  or  summons,  the  latter  being  the  form 
of  application  which  is  approved  by  the  judge. 

The  power  of  a  voluntary  liquidator  under  sect.  131  of  1862  to  sanction  a  transfer 
of  shares  made  after  the  commencement  of  the  winding-up,  involves  the  power  to 
alter  the  register  of  members ;  and  the  transferor  is  thereupon  released  from  the 
liability  which  he  was  under  at  the  commencement  of  the  winding-up  to  contribute 
as  a  present  member,  and  the  tiausferce  alone  is  the  person  to  be  placed  on  the  A. 
list. 

Where  successive  transfers  are  sanctioned  by  the  liquidator  under  sect.  131,  the 
ultimate  transferee  only  is  liable  to  contribute  as  a  present  member,  the  transferor 
and  prior  transferees  being  liable  as  past  members.  National  Bank  <if  Wales,  (1897) 
1  Ch.  298. 


Making  call. 


Calls. 

See  sects.  133  (9)  and  134  of  1862. 

Wlien  the  liquidator  lins  .^rttled  the  list  of  coiitributorics  he  will  jiroccod  forth- 
with to  make  a  call  on  the  contributories  so  far  as  m;iy  bo  necessary.     Whore  there 
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is  a  considerable  amount  to  be  called  up  he  may  think  it  best  to  call  it  up  by 
degrees,  but  where  it  is  clear  that  the  whole  amount  will  have  to  be  called  up  he 
should,  as  a  general  rule,  make  a  call  of  the  full  amount  unpaid  on  the  shares  held 
by  the  contributories,  and  send  out  notices  accordingly. 

Sometimes  the  liquidator  before  making  a  call  sends  out  notice  that  he  proposes  Notices, 
to  make  a  call,  and  fixing  a  time  and  place  at  which  he  will  consider  the  matter, 
and  within  the  time  mentioned  he  can  consider  any  objections  made.     A  call,  if  and  How  call 
when  the  liquidator  determines  to  make  it,  will  be  made  by  instrument  in  writing  m^de. 
under  his  hand  fscc  Form  739),  and  notice  of  the  making  of  the  call  should  forthwith 
be  sent  out  to  the  contributories.     Sec  Form  740.     Those  contributories  who  do  not 
pay  should  be  given  further  notice  that  unless  they  pay  forthwith  the  liquidator  will 
apply  to  the  Court.     Subsequently  the  liquidator  should  apply  by  summons  to  the  Order  for 
Court  for  an  order  against  all  defaulting  contributories,  compelling  them  to  pay  the  payment, 
amount  due  with  interest.     Such  orders  are  very  frequent,   and  can  be  readily 
enforced  by  execution. 

If  the  amount  recoverable  from  the  contributories  settled  on  the  A.  list  will  not  B.  li.^t. 
suffice  to  pay  the  debts  and  costs  of  winding-up,  it  will  be  necessary  to  settle  the  B. 
list  of  contributories.     This  will  include  those  persons  who  ceased  within  one  year 
before  the  commencement  of  the  winding-up  to  be  members  and  their  representa- 
tives.    See  Section  I.,  Chap.  XXXIX. 

A  general  meeting,  under  sect.  139,  may  appoint  directors  and  sanction  their  Calls  by 
making  calls.     LadcVs  Case,  (1893)  3  Ch.  4.50.     A  call  may  be  made  in  pursuance  of  du-ectors. 
an  agreement  to  amalgamate.     Xcio  Zealand  Co.  v.  Pcacocli,  (1894)  1  Q.  B.  622.     Or 
in  pursuance  of  an  agreement  for  the  sale  of  the  assets  to  another  company.     Bank 
of  South  Australia  (2),  (1895)  1  Ch.  578. 

In  the  matter,  &c.  Form  739. 

I,  the  undersigned ,  of ,  the  liqr  of  the  above-named  coj, 

do  hereby  make  a  call  of  1,  per  share  uj)on  all  the  contributories 

of  the  sd  coy  [or  upon  the  several  j)ersons  named  in  the  second  column 
of  the  schedule  hereto,  being  resply  contributories  of  the  sd  coy  in 
respect  of  the  number  of  shares  set  opposite  their  names  resply  in  the 
same  schedule]. 

Dated,  <S:c.     [Schedule,  as  in  Form  498.] 

The  list  of  contributories  having  been  settled  wholly  or  in  part,  the  liquidator 
will  from  time  to  time  make  calls  on  the  contributories  under  sub-sect.  9  of  sect. 
133  of  the  Act.  It  is  not  necessary  to  give  any  notice  of  the  intention  to  make  a 
call,  though  it  is  sometimes  done.  The  liquidator  should  make  the  call  by  an 
instrvtment  in  writing,  as  above. 


The  call  having  been  made,  the  liquidator  will  give  notice  thereof  to  the  contri- 
butories.    Such  notice  may  be  as  follows  : — 

In  the  matter,  &c.  Form  740. 

Take  notice  that  on  the  ■ day  of ,  I,  the  undersigned  — 


Call. 


of ,  the  liqr  of  the  above-named  coy,  made  a  call  of  1,  per 

share  upon  all  the  contributories  of  the  above-named  coy  [o;-  as  the 
case  may  be],  and  that  the  amount  due  from  you  in  respect  of  the  call 
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so  made  is  tlie  sum  of  1.,  wliicli  sum  you  are  hereby  required  to 

pay  to  me  at  my  office,  situate,  &:c.,  on  or  before  the  ■ day  of 

next.  In  default  of  payment,  interest  at  the  rate  of  5/.  p.c.  p. a. 
will  be  charged  upon  the  amount  unpaid. 

Dated,  &c.  A.  B.,  Liqr. 

To  W.,  of . 

If  the  call  is  not  duly  paid,  the  liquidator  will,  if  necessary,  take  proceedings 
to  enforce  payment. 

As  to  interest,  provisions  in  the  articles  as  to  calls  do  not  apply  to  calls  in  a 
winding-up  [Welsh  Flannel  Co.,  20  Eq.  360) ;  but  interest  may  be  recovered  under 
3  &  4  WiU.  4,  c.  42  (see  Exp.  Lintott,  4  Eq.  184  ;  Barrow's  case,  3  Ch.  184),  pro- 
vided notice  of  the  intention  to  charge  is  given  as  above. 


Form  741. 

Summons  or 
notice  of 
motion  to 
enforce  calls. 


Formal  parts  :  see  Forms  750,  751.     • 

Upon  the  hearing  of  an  applicon  on  the  part  of  A.  B.,  the  liqr  of 
the  above-named  coy,  that  the  several  persons  named  in  the  second 
column  of  the  schedule  hereto,  being  resply  contributories  of  the  sd 
coy,  may  be  ordered  to  pay  to  the  sd  A.  B.,  as  such  liqr  as  afsd,  at  his 

office,  situate  at ,  within  four  days  after  service  upon  them  resply 

of  the  order  to  be  made  hereon,  the  several  sums  of  money  set  opposite 
to  their  respective  names  in  the  seventh  column  of  the  schedule  hereto, 
being  the  amounts   due  from  the  sd  several  persons  respectively  in 

respect  of  a  call  of 1,  per  share,  made  by  the  sd  A.  B.  as  such  liqr 

as  afsd,  on  the  •  day  of ■.     And  that  the  sd  several  persons 

may  be  ordered  to  pay  the  costs  of  this  apiDlicon.  [Schedule,  see  Form 
537.] 

Calls  made  in  a  voluntary  winding-up  can  be  enforced  by  action  brought  by  the 
liquidator,  in  the  name  of  the  company,  against  the  contributories,  or  by  proceed- 
ing under  sect.  138  of  the  Act  of  1862.  The  latter  is  the  best  course,  and  is  gene- 
rally adopted.      Whitehouse  S;  Co.,  9  C.  D.  595. 

The  application  may  be  by  motion  or  summons.  See  Forms  750,  751.  But  the 
practice  is  noAv  to  apply  by  summons. 


Form  742.         Upon  the  applicon  of  E.,  the  liqr  of  the  coy,  by  summons,  dated  2nd 

■ Juno,  1877,   and  upon  reading,    &c..   Order  that  the  several  persons 

ill"  fall  made    named  in  the  second  column  of  the  schedule  to  this  order,  being  con- 
by  liquidator,    tributories  of  the  sd  coy,  on  or  before  20th  July,  1877,  or  within  four 
days  after  service  of  this  order,  pay  to  E.,  the  liqr  of  sd  coy,  at  his 

office.  No. ,  &c.,  the  several  sums  set  ojiposite  their  respective 

names  in  the  sixth  column  of  the  sd  schedule  hereto  :  such  sums  being 
the  amounts  duo  from  llio  sd  several  persons  resply  in  respect  of  a  call 
of  21.  10s.  per  share,  made  by  tho  sd  liqr.  And  also  order  that  the 
sd  and ,  resply,  each  pay  to  the  sd  E.  the  sum  of  one  guinea 
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costs.     [Scliedule,  as  in  Form  537.] 
V.-C,  2nd  July,  1877.     B.  1185. 


Sheffield  Purchasers  Co.,  IMallns, 


Orders  tinder  Section  101  of  1862. 

Orders  are  frequently  made  imder  sect.  101  [see  Forms  553  et  seq."],  on  the  appli- 
cation of  the  liquidator,  for  the  payment  of  moneys  duo  in  respect  of  calls  made 
prior  to  the  winding-up,  or  other  moneys  owing  by  tlie  contributoi'ies.  Not  un- 
commonly the  order  includes  calls  made  before  and  after  the  commencement  of  the 
winding-up.  See  Form  744.  As  to  set-off,  see  Whitcliouse  cj-  Co.,  ubi  supra  ;  GiWs 
ease,  12  C.  Div.  755. 


Ul)oii  the  applicon  of  B.,  the  liqr  of  the  above-named  coy,  and  no    Form  743. 
one  appearing-  for  the  several  persons  mentd  in  the  second  column  of   ~ 

>■  >-  *^  i-  Order  to  pay 

the  schedule  hereto,  although  duly  summoned,  as  appears  \>j  the  afft  calls  made 

of  P.,  filed  16th  Jan.  1877,  and  upon  reading,  &c.,  Order  that  the  before  wind- 
several  persons  named  in  the  first  column  of  the  sd  schedule,  being  ° 
resply  contributories  of  the  sd  coy,  within  four  days  after  service  of 
this  order  on  them  resply,  pay  to  the  sd  B.,  the  liqr  of  the  sd  coy,  at 
the  office  of  Messrs.  W.  &  Co.,  situate,  &c.,  the  sums  of  money  set 
opposite  their  respve  names  in  the  eighth  column  of  the  sd  schedule, 
such  sums  being  the  amounts  due  from  the  sd  several  persons  resply 
in  respect  of  the  calls  of  Q>s.  per  share,  made  on  10th  July,  1873,  and 
of  4s.  per  share,  made  on  31st  Oct.  1876,  as  mentd  in  the  fifth  and 
sixth  columns  of  the  sd  schedule,  together  with  interest  thereon  at  the 
rate  of  5  p.c.  ji.a.,  in  respect  of  the  fii"st  call  from  10th  July,  1873,  and 
in  respect  of  the  second  call  from  31st  Oct.  1876,  resply,  to  the  day  of 
payment,  and  for  the  costs  of  this  applicon  and  consequent  thereon 
(which  have  been  ascertained  in  Chambers),  as  mentd  in  the  seventh 
column  of  the  sd  schedule. 


The  Schedule  above  referred  to. 


No.  on 

List. 

Name. 

Address. 

No.  of 
Shares. 

Amount  due  for 

call  payable 
loth  July,  1873. 
at  ds.  per  share. 

Amount  due  for 

call  payable 
31st  Oct.  1876, 
at  is.  per  share. 

Amount  of  costs 
of  applicatiun 
as  ascertained 
in  Chambers. 

Total 
amount 
payable. 

£      s.      d. 

£      s.      d. 

£      s.     d. 

£     s.  d. 

1 

A.  B. 

10 

3      0      0 

•2      0      0 

0       4     10 

5     4  10 

37 

C.  D. 

— 

50 

15      0      0 

10      0      0 

1      4      5 

26     4     6 

63 

E.  F. 

— 

150 

45      0      0 

30      0      0 

3    10      2 

78  10     2 

&c. 

&c. 

&c. 

&c. 

&c. 

&c. 

&c. 

&c. 

British  Marine  Insurance  Co.,  Malins,  V.-C,  17th  Jan.  1877.    A.  105. 
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Form  744. 


Aiiotlier. 


Upon  tlie  applicoii  of  L.,  the  liqr  appointed  in  the  voluntary  winding- 
up  of  the  above  coy,  and  upon  hearing  the  solors  for  the  applicant,  and 

for  J.  H.  and  T.  F.,  and  upon  reading  an  afft,  &c.,  and  an  afft  of , 

filed  7th  Dec.  1878,  of  service  of  notice  of  this  applicon,  Order  that  the 
several  persons  named  in  the  second  column  of  the  schedule  to  this 
order,  being  respl}^  contributories  of  the   sd  coy,  pay  to  the  sd  L.,  as 

such  liqr  as  afsd,  at  the  office  of  Mr.  ,  his   solor,  at ,  on  or 

before  the  23rd  day  of  Dec.  1878,  or  subsecjuently  within  four  days 
after  service  upon  them  resply  of  this  order,  the  several  sums  of  money 
set  opposite  to  their  respve  names  in  the  eighth  column  of  the  sche- 
dule hereto,  such  sums  being  the  amounts  due  from  the  sd  several 
persons  named  in  the  second  column  of  the  sd  schedule  in  respect  of 
calls  made  upon  the  members  of  the  sd  coy  previously  to  the  com- 
mencement of  the  winding-up  thof,  and  of  a  call  of  5s.  per  share,  made 
by  the  sd  L.,  as  such  liqr  as  afsd,  on  the  26th  of  April,  1878.  Order 
that  each  of  the  sd  several  persons  do  also  pay  to  the  sd  L.,  as  such 
liqr  as  afsd,  at  the  time  and  place  afsd,  a  further  sum  of  8s.  8d.,  for 
his  or  her  proportion  of  the  costs  of  this  applicon. 

Schedule. 


Serial 

No.  on 

List. 


Name.      Descrip- 
Address.       tion. 


In  what 
character 
included. 


No.  of 
Shares. 


Amount  of  call 

made  by 

Liquidator  on 

27th  Apiil,  1878. 


Amount  due  in 
respect  of  calls 
made  previously 
to  winding-up. 


Total 

amount 

due. 


Wednesbury  Neivspaper  Co.,  M.  E.,  9th  Dec.  1878.     B.  2255. 


Dividends  to  Contributories,  and  adjusting  their 

Rights. 

"The  property  of  the  company  " — subject  to  the  liabilities — "  shall,  unless  it  be 
otherwise  provided  by  the  regulations  of  the  company,  be  distributed  among  the 
members  according  to  their  rights  and  interests  iu  the  company."  Sect.  133  (1)  of 
1862. 

This  distribution  is  one  of  the  duties  of  voluntary  liquidators  (sect.  133  (2)  ),  who 
must  "  adjust  the  rights  of  the  contributories  amongst  themselves"  (sect.  133  (10)), 
and  may  make  calls  "for  the  adjustment  of  the  rights  of  contributories  amongst 
themselves."     (Sect.  133  (9).) 

If  there  is  a  surplus  after  paying  or  x>roviding  for  the  costs  of  winding-up  and 
paying  off  the  creditors,  such  surplus  will  be  divided  among  the  contributories 
according  to  their  rights  and  interests.  Their  rights  and  interests  depend  on  the 
memorandum  and  articles  of  the  company.  Trimd  facie  the  assets  should  be  applied 
first  in  paying  off  the  paid-up  capital,  and  the  balance  should  be  distributed  in  pro- 
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portion  to  the  nominal  amount  of  the  capital  held  by  the  contributoiies.  But  this 
rule  must  be  departed  fi'om  when  the  reg'uhitions  otherwise  provide:  e.g.,  they 
may  say  that  the  preference  shares  are  to  be  paid  off  first,  and  that  the  surplus  is  to 
go  to  the  ordinary  shares.  Again,  when  the  surplus  is  not  sufficient  to  pay  off 
the  whole  of  the  paid-up  capital,  the  amount  available  should  prima  facie  be  dis- 
tributed, so  that  the  losses  may  be  borne  in  proportion  to  the  nominal  capital  held. 
This  rule,  however,  must  be  departed  from  in  some  cases — e.  g.,  where  some  shares 
are  entitled  to  a  preference  as  regards  capital.  Where  there  are  different  amounts 
paid  up  on  different  classes  of  shares — e.  g.,  some  10^.  shares  with  10^.  paid  up,  and 
some  10^.  shares  with  5/.  paid  up — the  liquidator  may,  in  order  to  adjust  the  right 
of  the  members,  have  to  apply  the  surplus  fir.^t  in  paying  off  the  extra  61.  per  share, 
then  distribute  the  surplus  rateably.  The  proper  mode  of  distribution  is  a  matter 
on  which  the  liquidator  often  takes  the  opinion  of  the  Court  under  sect.  138. 

See  ireymouth  Steam  Packet  Co.,  (1891)  1  Ch.  66  ;  Wakefield  Rolling  Stock  Co.,  (1892) 
3  Ch.  165  ;  and  other  cases  cited  in  Chap.  XXXIX.,  and  Tart  I.,  pp.  313,  381. 

As  to  the  meaning  of  *'  surplus  assets,"  see  New  Trai/sraal  Co.,  (1896)  2  Ch.  750, 
and  supra,  p.  494. 


(Title.)  Form  745. 

Let  I.,  of  ,  &c.,  K.,  of  ,  &c.,   and  L.,  of ,  &c.,  attend,  Summons  for 

&c.,  upon  the  applicon  of  H.,  of ,  &c.,  and  W.,  of ,  &c.,  the  jp'i^'*"'"  ;'**  *" 

'■*-  -^^  .,  ''  '  ''  distributing 

liqrs  in  the  voluntary  winding-up  of  the  above-named  coy,  for  the  assets. 

determination  of  the  following  questions  : — 

1.  Upon  what  principles  and  in  what  shares  and  proportions  as 
between — 

(1)  The  holders  of  the  fully  pd  up  ordinary  shares  of  10/.  each; 

(2)  The  holders  of  the  fully  pd  up  preference  shares  of  10/.  each; 

(3)  The  holders  of  the  guaranteed  shares  of   10/.,  with  71.  10s.  per 

share  pd  up  ; 
the  surplus  assets  of  the  coy  remaining  after  satisfying  all  the  liabilities 
of  the  coy  and  the  costs  of  the  liquidation  thof,  and  available  for  dis- 
tribution among  the  shareholders  thof,  ought  to  be  distributed. 

2.  How  the  costs  of  this  applicon  ought  to  be  dealt  with. 
Dated,  &c. 

In  a  case  like  the  above,  the  old  practice  was  to  apply  by  e.r  parte  motion  that  the 
several  respondents  might  be  appointed  to  represent  the  different  classes  of  share- 
holders [Bridgewaier  Navigation  Co.,  39  C.  Div.  1,6);  but  it  would  seem  that  the 
order  should  now  be  obtained  on  summons  in  Chambers.  See  Wakefcld  liolling 
Stock  Co.,  (1892)  3  Ch.  165  ;  40  W.  R.  700.  The  application  is  now  made  by 
originating  summons.     See  New  Transvaal  Co.,  00145  of  1896. 


Upon  the  apj)licon  of  A.,  B.,  and  C,  the  licps  of  the  above-named    Form  746. 
coy,  and  upon  hearing,  &c..  It  is  ordered  that,  for  the  purposes  of  q  . , ,_ 
determining  the  question  raised  by  summons,  dated  24th  June,  1892,  pointing 

the  judge  doth  hby  appoint  the  sd  W.,  of ,  a  holder  of  new  pre-  Pei**^^  ^o 

ference  shares  of  the  coy,  to  represent  all  the  holders  of  new  preference  classes  of 
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shareholders 
on  hearing 
of  above 
summons. 


shares  of  the  sd  coy.  And  doth  also  appoint  M.  and  J.,  of  &c.,  holders 
of  old  preference  shares,  to  represent  all  the  holders  of  old  preference 
shares.  And  doth  also  appoint  X.,  D.,  and  T.,  all  of,  &c.,  exors  of  G., 
deed,  holders  of  ordinary  shares,  to  represent  all  the  holders  of  ordi- 
nary shares  in  the  sd  coy.  Chatterley  Iron  Co..,  Chitty,  J.,  25th  July, 
1892.     A.  1099. 

Sometimes  the  order  appointing  persons  to  represent  classes  is  included  in  the 
order  containing  the  declaration  of  rights.  See  order  in  New  Transvaal  Co., 
Vaughan  Williams,  J.,  23rd  July,  1896. 


Form  747, 

Order  on 

summons 

declaring 

rights  of 

shareholders 

in  surplus 

assets. 


Upon  the  applicon  of  Gr.,  the  liqr  of  the  ahove-named  coy,  by  sum- 
mons, dated  1st  Nov.  1890,  and  upon  hearing  counsel  for  the  appli- 
cant, and  for  E.,  the  representative  "A"  shareholder,  for  S.,  the 
representative  "B"  shareholder,  resply  appointed  by  the  order  dated 
26th  Jan.  1891,  and  upon  reading,  &c.,  and  the  judge  being  of  opinion 
that  in  the  distribution  by  the  sd  liqr  of  the  surplus  assets  of  the  above- 
named  coy  remaining  after  payment  of  debts  and  expenses  of  liquida- 
tion the  holders  of  "A,"  or  preference  shares  of  the  coy,  are  not 
entitled  to  a  return  on  their  capital  before  or  in  priority  to  the  holders 
of  "B"  shares,  and  that  both  the  sd  classes  of  shares  rank  in  the 
same  distribution  equally,  It  is  ordered  that  upon  the  division  or  dis- 
tribution of  such  surplus  assets  the  liqr  of  the  coy  have  regard  to  such 
opinion,  and  distribute  such  assets  accordingly.  And  it  is  ordered  that 
the  costs  of  the  applicant  and  the  sd  E.  and  S.  of  and  incidental  to  the 
applicon  and  the  sd  order  of,  &c.,  be  allowed  out  of  the  assets  of  the  sd 
coy.      General  Ice  Factory  Co.,  Stirling,  J.,  9th  Eeb.  1891.     B.  206. 


Provinional 
agreement. 


Compromises. 

See  sects.  159  and  160  of  1862,  and  Section  I.,  Chap.  XLVII. 

The  compromise  may  be  made  with  the  sanction  of  the  company,  as  above,  or  of 
the  Court,  under  sect.  138,  infra. 

For  example,  a  compromise  may  be  aiTanged  if  a  contributory  cannot  pay  the  full 
amount  of  his  debt,  or  if  a  debtor  to  the  company  cannot  pay,  or  if  the  company 
has  claims  against  anyone  for  breach  of  contract  or  misfeasance,  which  it  is  con- 
sidered safer  to  compromise.  When  the  company  is  insolvent  application  should  be 
made  to  the  Court,  for  the  contributories  are  not  good  judges  when  they  have  no 
interest  in  the  assets  ;  and  in  any  case  the  sanction  of  the  Court  is  preferable  when 
the  compromise  is  with  a  contributory. 

Where  a  compromise  is  proposed,  the  liquidator  sometimes  (1)  makes  a  pro- 
visional agreement  for  compromise,  and  then  calls  a  meeting  or  applies  to  the  Court 
to  sanction  the  same  ;  or  (2)  calls  a  meeting  or  applies  to  the  Court  to  sanction  a 
compromise  upon  terms  sijecified  or  referred  to  in  the  notice  or  summons,  and  after 
obtaining  the  requisite  sanction  enters  into  the  agreement.  If  the  Court  is  asked  to 
sanction  a  compromise,  evidence  that  the  compromise  is  beneficial  must  be  forth- 
coming. 
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In  tlic  case  of  a  compromise  with  a  contributory,  the  liquidator,  after  taking  out  Affidavit  of 
the  summons  for  liberty  to  compromise,  generally  requires  the  contributory  to  make  means, 
an  affidavit  as  to  his  means,  and  if  necessary  cross-examines  him  on  it.   See  Section  I., 
Chap.  XLVII. 

Arrangements  and  Reconstruction. 

Sect.  136  of  1862  enables  an-augcmeuts  to  be  made  between  a  company  in  volun- 
tary liquidation  and  its  creditors,  subject  to  the  appeal  given  by  sect.  137  ;  but  the 
power  given  by  the  Joint  Stock  Companies  Arrangement  Act,  1870,  can,  in  most 
cases,  be  more  readily  and  effectually  exercised.     See  Section  IV.,  infra. 

Carrying  on  Business. 

One  of  the  powers  which  the  liquidator  may  exercise  without  the  sanction  of  the  Power  of 
Court  is  "to  carry  on  the  business  of  the  company  so  far  as  may  be  necessary  for  liquidator, 
the  beneficial  winding-up  of  the  same"  (sect.  133  (7),  and  sect.  95  of  1862).     This 
power  must  be  exercised  with  caution  and  under  advice,  and  in  some  cases  it  is  de- 
sirable to  get  the  sanction  of  the  Court  to  carry  it  on.     The  Court  in  giving  leave  to  Sanction  of 
carry  on  business  usually  imposes  some  limit — e.g.,  that  the  business  may  be  carried  Court, 
on  for  a  period,  say  three  or  six  months — and  the  liquidator  should  certainly  go  to 
the  Court  or  to  the  creditors  when  he  proposes  to  carry  on  the  business  for  more 
than  a  short  time.     Where  the  liquidator  carries  on  the  business,  he  can  do  all 
things  reasonably  necessary  for  carrying  it  on,  and  accordingly  he  can  buy  and  sell 
and  make  contracts,  and  draw,  accept,  make  and  endorse  bills  of  exchange,   and 
generally  act  in  the  matter.     All  debts  and  liabilities  incurred  in  the  course  of  car-   Priority  of 
rying  on  the  same  will  rank  for  payment  in  priority  to  the  general  debts  and  liabiH-   debts, 
ties  of  the  company.     In  carrying  on  the  business  the  liquidator  should  be  careful 
to  act  in  the  name  of  the  company,  and  to  disclose  the  fact  that  the  company  is  in 
liquidation,  so  tbat  no  one  may  be  misled. 

An  application  to  the  Court  should  be  made  by  originating  summons  under 
sect.  138  [infra).  For  orders  giving  liberty  to  carry  on  business,  and  decisions 
with  reference  to  this  branch  of  winding-up,  see  Section  I.,  Chap.  XXVI. 


Sales  of  Property. 

' '  The  liquidators  may,  without  the  sanction  of  the  Court,  exercise  all  powers  by  Power  of 
this  Act  given  to  the  official  liquidator  "  (sect.  133  of  1862  (7)),  and  including,  there-  liquidator, 
fore,  the  power,  under  sect.  95,  "to  sell  the  real  and  personal  and  heritable  and 
moveable  property,  effects,  and  things  in  action  of  the  company  by  public  auction  or 
private  contract,  with  power  to  transfer  the  whole  thereof  to  any  person  cr  com- 
pany,  or  to  sell  the  same  in  parcels ;"   and  "to  do  all  acts,  and  to  execute,  in 
the  name  and  on  behalf  of  the  company,  all  deeds,  receipts,  and  other  documents.  Deeds, 
and  for  that  purpose  to  use,  when  necessary,  the  company's  seal." 

The  liquidator  should  proceed  with  all  convenient  speed  to  sell  the  property, 
either  as  a  going  concern  or  otherwise.  If  he  does  not  sell  the  undertaldng-  as  a 
going  concern,  he  must  decide  what  parts  to  sell  and  what  to  realise  by  collection  or 
otherwise.  Land,  buildings,  machinery,  stock-in-trade,  and  the  like,  can  usually 
be  realised  best  by  sale,  whereas  book  debts  can  generally  be  got  in  and  collected, 
but  may  be  sold  if  the  liquidator  thinks  that  is  the  best  way  of  realising  them. 

Tor  the  purposes  of  any  sale  the  Uquidator  can  employ  auctioneers,  brokers,  and  Employment 
other  agents,  and  may  remunerate  them  for  their  services.      "When  necessary  a  sale  °^  agents. 
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.Sale  for 
shares. 


Contracts. 


must  be  made,  subject  to  special  conditions  as  to  title,  possession,  indemnity,  &c. 
Great  care  should  be  taken  in  preparing  the  conditions  of  sale,  and  a  reserve  price 
should  be  fixed.  Applications  to  the  Court,  under  sect.  13S,  to  sanction  sales  are 
not  uncommon.  If  thought  desirable  in  any  case,  an  order  can  be  obtained  for  sale, 
vrith  the  approval  of  the  judge,  in  which  case  the  sale  will  be  carried  out  by  the 
Court.  See  supra,  Chap.  XXIX.  Whether  the  sale  is  by  the  Court  or  not,  if 
the  property  to  be  sold  is  subject  to  mortgages  or  other  incumbrances,  it  may  be 
desirable  to  obtain  the  consent  of  the  incumbrancers  to  the  sale  being  made  free 
from  incumbrances,  and  upon  the  footing  that  the  purchase-money  is  to  be  paid 
into  a  separate  account,  and  applied  first  in  paying  off  the  amount  due  to  the 
incumbrancers.  If  they  will  not  concur,  the  sale  may  be  made  subject  to  the 
incumbrances.  A  liquidator  cannot,  eycept  under  sect.  161  of  1862,  sell  the  pro- 
perty for  shares  in  another  company  ;  but  where  it  is  found  desirable  to  effect  such 
a  sale,  he  should  take  steps  under  sect.  161,  or  should  apply  to  the  Court  under 
s.  138  of  the  Act  of  1862. 

As  to  sect.  161  and  the  Forms  under  it,  see  Part  I.,  pp.  911  ct  seq. 

The  liquidator  can,  in  the  name  of  the  company,  make  all  necessary  contracts  for 
the  purposes  of  the  winding-up,  and  can  execute  and  sign  all  necessary  conveyances, 
assignments,  surrenders,  deeds,  and  documents. 

A  contract  by  the  liquidator  as  such  is  usually  made  by  him  thus  :  —  "An  Agree- 
ment made  the of  between  A.  B.  Company  Limited  and  C.  D.  the  liqui- 
dator thereof  of  the  one  part,  and  E.  F.  of  the  other  part." 


Form  748.        This  indenture,  made  the 


day  of 


1! 


between  the  A. 


Conveyance 
of  freeholds. 


Coy,  Limtd  (hnftr  called  the  coy),  of  the  first  part,  B.,  the  liqr  of  the 

coy,  of  the  second  part,  and  C,  of  ,  of  the  third  part.     Whereas 

by  special  resolution  of  the  coy  duly  passed  and  confirmed  at  extra- 
ordinary general  meetings  of  the  members  thof,  held  resply  on  the 

day  of  and  the day  of  ,  it  was  resolved  that  the 

coy  should  be  wound  up  voluntarily,  and  that  the  sd  B.  should  be 
and  he  was  thby  appointed  liqr  for  the  purposes  of  such  winding-up. 
And  whereas  the  coy  is  seised  of  the  hereditaments  hnftr  described, 
and  intended  to  be  hby  assured,  for  an  estate  of  inheritance  in  fee 
simjjle  in  possession  free  from  incumbrances.  And  whereas  the  sd  B., 
as  such  liqr  as  afsd,  hath  agreed  with  the  sd  C.  for  the  sale  to  him  of 
the  sd  hereditaments  at  the  j^rice  of 1.  : 

Now  this  indenture  witnesseth,  that  in  pursuance  of  the  sd  agree- 
ment, and  in  consideration  of  the  sum  of  1,  upon  the  execution 

hereof  pd  by  the  sd  C.  to  the  sd  B.,  as  such  liqr  as  afsd  (the  receipt 
whereof  the  sd  B.,  as  such  liqr,  doth  hby  acknowledge),  the  coy,  by 
the  direction  of  the  sd  B.,  as  such  liqr,  doth  hby  grant  unto  the  sd  C, 
his  heirs  and  assigns,  All  and  singular  [^parcels']  :  To  hold  the  same 
unto  and  to  the  use  of  the  sd  C,  his  heirs  and  assigns.  And  the  sd  B. 
doth  liby  [^tts/Kil  corrtuoit  (Kjainst  inci(mhrances~\. 

In  witness  wlicroof  tlio  sd  B.,  as  such  liqr  as  afsd,  hath  caused  the 
common  seal  of  the  coy  to  bo  hereunto  affixed,  and  the  other  parties 
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hereto  have  horeuuto  set  their  liands  and  seals  the  day  and  year  first 
above  written. 

The  common  seal  of  the  A.  Coy,  Limtd,  was  (L.S.) 

affixed  hereto  by  C,  liqr.  B. (  ) 


C.  (  ) 


Signed,   sealed,  and  delivered  by  the  sd  B., 
in  the  presence  of . 


The  company's  property  does  not  vest  in  the  liquidator,  and  accordingly  assurances  Vestino-  of 
should  be  made  in  the  company's  name.     See  sect.  133   (7)  and  sect.  95  of  the  Act.    property. 
Some  pei'sons  make  the  companj^  o-rant  or  assign,  and  the  liquidator  "  confirm," 
but  there  is  no  need  to  do  this.     The  liquidator  usually  covenants  against  incum- 
brances. 

It  is  not  usual  for  a  company  which  is  being  wound  up  to  give  covenants  for  Covenimta 
title,  and  conditions  of  sale  generally  stipulate  that  no  covenant  shall  be  requh'ed  ^^^  title. 
except  the  liquidator's  covenant  against  incumbrances. 

Sect.  7  (1)  (f)  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  does  not  in 
terms  apply  to  a  conveyance  by  a  liquidator. 

Borrowing". 

Under  sects.  95  and  133  (7)  of  1862,  the  liquidator  has  power  to  raise  upon  the 
security  of  the  assets  of  the  company  from  time  to  time  any  requisite  sum  or  sums 
of  money,  e.  </.,  by  mortgag-e  of  any  land,  or  of  a  call  made  by  the  liquidator,  or  of 
a  debt  due  to  the  company,  or  a  claim  which  the  liquidator  has  for  misfeasance 
against  a  director.  Sometimes  it  is  expedient  to  obtain  the  sanction  of  the  Court, 
under  sect.  138,  to  raising  money,  but  a  liquidator  cannot  raise  money  in  priority  to 
the  company's  mortgages  or  other  incumbrances. 

For  orders  of  Court  sanctioning  borrowing,  see  Section  I.,  Chap.  XXVIII. 

Meetings  of  the  Members  and  of  Creditors. 

As  to  when  meetings  of  the  company  may  be  and  when  they  must  be  called  by  the  Power  of 
liquidator,  see  sect.  139  of  1862.  liquidator  to 

The  liquidator  does  not  often  require  to  summon  meetings  to  pass  special  or  summon, 
extraordinary  resolutions,  but  cases  sometimes  arise,  c.  (/.,  where  it  is  desirable  to  When  reso- 
sell  the  whole  or  part  of  the  undertaking  in  consideration  of  shares  in  a  new  com-     ^  .^°^^  ^^" 
pany,  in  which  case  a  special  resolution  is  required  by  sect.  161  (see  infra).    Again, 
where  the  liquidator  requii'es  to  make  a  compromise  or  arrangement,  an  extra- 
ordinary resolution  may  be  requisite  under  sects.  159  and  160  [supra). 

A  vacancy  in  the  office  of  liquidator  may,  under  sect.  140,  be  filled  up  by  simple  Vacancy  in 
resolution  of  a  general  meeting.  office. 

A  meeting  called  under  s.  139  may  appoint  directors  and  sanction  the  exercise  by 
them  of  the  power  of  enforcing  calls,  and  selling,  transferring,  and  forfeiting 
shares  under  the  articles.     LadcVs  Case,  (1893)  3  Ch.  450. 

When  summoning  a  meeting  the  liquidator  should  send  out  the  notice  to  the  How  meet- 
registered  addresses  of  the  members  or  contributories,  or  to  their  last-known  places  i^^o^  called, 
of  abode,  and  should  state  in  the  notice  the  object  for  which  the  meeting  is  con- 
vened. 

The  Act  does  not  make  express  provision  for  the  calling  of  meetings  of  creditors  Creditors, 
by  the  liquidator,  but  it  is  usual  when  a  company  is  insolvent  to  call  an  annual 
meeting  to  explain  the  position  of  affairs,  and  also  to  call  special  meetings  when 
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Powers  of 

Court. 


the  liquidator  desires  to  consult  the  creditors  as  to  some  important  step  in  the  liqui- 
dation, €.  g.,  a  sale  or  composition  or  a  proposal  for  reconstruction. 

In  addition  to  the  above  powei'S,  the  Court  can,  by  the  joint  operation  of  sects.  91 
and  138  of  the  Act  of  1862,  at  any  time  direct  meetings  of  creditors  or  contributories 
to  be  held  for  the  purpose  of  ascertaining  their  wishes  as  to  'any  matter. 


Form  749. 

Order  to 
summon 
meeting. 


Upon  the  applicon  of  P.,  &c.,  Order  that  N.,  the  liqr,  do,  within 
four  days  after  service  of  this  order  on  him,  summon  a  general  meet- 
in"-  of  the  sd  coy,  as  required  by  sect.  139  of  the  Cos  Act,  1862  ;  costs 
of  applicant  and  liqr  to  be  i^d  out  of  assets  of  bank  as  and  when  judge 
shall  direct ;  such  costs  to  be  taxed.  Northern  Counties  Bank,  Chitty, 
J.  18th  Dec,  1884.  B.  1712.  \_Uncler  supervision.']  ^eo  Wright's  case, 
5  Ch.  437. 


Who  may 
apply. 


What  ques- 
tions deter- 
mined. 


What  Court 
has  iuris- 
diction. 


General 
Peactice. 

Transfer  of 
applications. 

General  Order 
of  1862. 


Applications  to  the  Court. 

Sect.  138  of  1862,  which  occurs  in  Part  IV.  of  that  Act,  enables  "the  liquidators 
or  any  contributory  of  the  company"  to  apply  to  the  Court  "to  determine  any 
question  arising  in  the  matter  of  such  [voluntary]  winding-up,  or  to  exercise  all 
or  any  of  the  powers  which  the  Court  might  exercise  if  the  company  were  being 
wound  up  by  the  Court,  and  the'  Court,' '  "  if  satisfied  that  the  determination  of  such 
question,  or  the  required  exercise  of  power,  will  be  just  and  beneficial,  may  accede 
wholly  or  partially  to  such  application,  on  such  terms,  and  subject  to  such  conditions, 
as  the  Court  thinks  fit,  or  it  may  make  such  other  order  "  "as  the  Court  thinks  just." 

Sect.  81  of  1862,  which  defined  "the  Coirrt,"  is  repealed  by  sect.  33  of  1890, 
and  by  sect.  32  (2)  of  1890,  "  in  Part  IV.  of  the  Companies  Act,  1862,  and  in  this 
Act,  the  expression  '  the  Court,'  when  used  in  relation  to  a  company,  shall,  unless 
the  contrary  intention  appears,  mean  the  Court  having  jurisdiction  under  this  Act 
to  wind  up  the  company." 

Therefore,  when  applications  to  the  Court  become  necessary  under  sect.  138  of 
1862,  they  will  be  made  to — 

(a)  The  High  Court  of  Justice  ; 

(b)  The  Palatine  Court  of  Lancaster  or  Durham  ;  or 

(c)  The  County  Court  (not  being  a  Court  excluded  from  bankruptcy  jurisdiction) ; 
according  to  the  situation  of  the  registered  office,  and  the  amount  of  capital  of  the 
company.     See  Section  I.,  Chap.  I. 

Sect.  3  of  1890  seems  to  enable  a  transfer  to  be  made,  from  one  Court  to  another, 
of  any  proceedings  in  a  voluntary  winding-up,  and  to  empower  a  County  Court 
to  state  a  sj^ecial  case  where  an  application  to  such  Coiu't  has  been  made  in  a  volun- 
tary winding-up. 

E.  180  of  1890  provided  that  "the  Rules  contained  in  the  General  Order  of  the 
Court  (jf  Chancery  of  1862,  and  the  forms  prescribed  by  such  rules  shall,  from  and 
after  the  commencement  of  these  rules,  cease  to  have  effect  or  apply  in  the  winding- 
up  of  any  company  wound  up  under  the  order  of  the  Court,  when  the  winding-up 
order  is  made  after  the  31st  of  December,  1890,"  thus  leavmg  those  rules  untouched 
as  regards  voluntary  winding-up,  and  winding-up  under  supervision. 

E.  17  of  April,  1892.— In  all  proceedings  for  the  winding-up  of  a  company  under 
the  supcrvisitm  of  the  Court,  or  the  voluntary  winding-up  of  a  company  to  which 
these  rules  apply  (that  is  to  say,  where  a  petition  for  supervision  order  has  been 
presented,  or  where  an  application  in  the  voluntary  winding  up  of  the  company 
has  for  the  first  time  been  made,  on  or  after  the  1st  day  of  January,  1891,  sec  R.  1 
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of  April,  1892),  the  rules  contained  in  the  General  Order  of  the  High  Court  of  Chan- 
cery, dated  the  11th  day  of  November,  1862,  which  relate  to  .such  proceediugs, 
shall,  so  far  as  applicable,  be  observed,  subject  to  the  following  luodificatious : — 

Expressions  in  the  said  order  relating  to  the  judge  shall  bo  deemed  to  refer  to  the 
judge  of  the  High  Court  within  the  meaning  of  these  rules. 

Expressions  in  the  said  order  relating  to  the  chief  clerk  and  the  Chambers  of  the 
judge  shall  be  deemed  to  refer  to  the  registrar  and  his  office. 

All  orders  shall  be  drawn  up  and  filed  in  the  office  of  the  registrar  in  the  manner 
hereinbefore  provided  with  reference  to  orders  made  on  the  compulsory  winding-up 
of  a  company,  and  R.  1 1  of  these  rules,  relating  to  the  filing  of  affidavits  and  other 
documents  in  the  registrar's  office,  shall  apply  to  all  such  proceedings.  [See  also 
E.  35  of  April,  1892.] 

But  E,.  17  of  1892  comes  under  Part  I.  of  the  Rules  of  1892,  ivhich  rehdcs  only  to  Palatine  and 
"Procedure  in  the  High  Court."  R.  178  of  1890  leaves  the  practice  in  a  County  County 
Court  and  Palatine  Court  in  regard  to  voluntary  winding-up,  "in  accordance,  as 
far  as  practicable,  with  the  existing  rules  and  pi-actice  of  the  Court  in  proceedings 
for  the  administration  of  assets  by  the  Court."  As  to  the  meaning  of  this  rule  in 
the  County  Court,  see  Chap.  LIII.  The  Rules  of  1862  did  not  govern  proceedings 
in  the  County  Coui'ts,  which  must  follow  the  Act  of  18G2,  so  far  as  it  governs  the 
practice  in  voluntary  winding-up,  and  adopt  its  own  procedure  with  relation  to  the 
rest  of  the  practice. 

Sect.  138  of  1862  is  frequently  made  use  of  in  a  voluntary  winding-up.  It  will 
be  observed  that  only  the  liquidator  or  a  contributory  can  apply :  a  creditor  cannot. 
See  Poole  Firebrick  Co.,  17  Eq.  268 ;  43  L.  J.  Ch.  447.  Apphcations  imder  this 
section  are  to  be  by  petition  or  motion,  or,  if  the  judge  shall  so  direct,  by  summons 
at  Chambers. 

R.  51  of  1862. — Every  application  under  the  137th,  ISSth,  or  141st  section  of  the  How  applica- 
said  Act  shall  be  made  by  petition  or  motion,  or,  if  the  judge  shall  so  direct,  by  tion  made, 
summons  at  Chambers;  and  every  application  under  the  167th  or  168th  section  of 
the  said  Act  shall  be  made  by  petition. 

In  all  ordinary  cases  a  summons  is  the  proper  form  of   application.     See  Re  Generally 
Whitehouse  ^-  Co.,  9  C.  D.  595 ;    Wakefield  Rolling  Stock  Co.,  (1892)  3  Ch.  165 ;  and  hy originating 
many  other  cases  in  this  work  mentioned. 

The  summons  must  be  an  originating  summons,  and  must  be  issued  from,  and 
filed  in,  the  office  of  the  Registrar  (Companies  Winding-up),  Room  66,  Bankruptcy 
Buildings,  Carey  Street,  W.C. 

Applications  have,  however,  been  made  by  petition  {Anglesea  Co.,  2  Eq.  379  ;  1 
Ch.  555  ;  Australian  United  Co.,  W.  N.  (1877)  37),  and  by  motion.  Horbury,  ^-c.  Co., 
11  C.  Div.  109  ;  Gold  Co.,  12  C.  D.  77  ;  Union  Bank  of  Kincjston-upon-Hull,  13  C.  D. 
808. 

As  to  obtaining  order  giving  general  liberty  to  apply  in  a  voluntary  winding-up, 
see  notes  to  Forms  751  and  760  ;  but  see  note  to  Form  751. 

The  following  are  some  of  the  matters  in  regard  to  which  axoplications  are  from  Mattees 
time  to  time  made  under  sect.  138  of  1862  :—  dealt  with 

Actions  and  Proceedings. — The  liquidator  can  take  and  defend  legal  proceedings  in  ^^■'^^^ 

the  name  of  the  company  under  sects.  95  and  133  (7)  of  1862,  but  occasionally,  e.q.,     .     .' 

A-Ctions 
where  the  matter  involved  is  considerable,  he  applies  for  the  sanction  of  the  Court. 

Sometimes  a  contributory  applies  for  liberty  to  take  proceedings  in  the  company's 
name. 

Carrying  on  Business. — The  liquidator  can  carry  on  the  business  of  the  company.    Carrying  on 
so  far  as  may  be  necessary  for  the  beneficial  winding-up  of  the  same,  without  the   lousiness, 
sanction  of  the  Court :  sects.  95  and  133  (7)  of  the  Act.     But  occasionally,  in  im- 
portant cases,  he  applies  for  such  sanction. 
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Borrowing. 


Delivery  of 
books,  &c. 


Hestraining 
actions. 
Cnntribu- 
tories. 


Dividends. 


Service. 


Private  exa- 
mination. 


Taxation. 


3Iisfeasance. 


Surplus 
assets. 


Staying 
■winding-up. 


Borrowing. — The  liquidator  can  raise  money  upon  the  security  of  the  assets.  See 
sects.  95,  133  (7).  And  the  power  is  not  uncommonly  exercised,  e.g.,  in  order 
to  pay  off  secured  creditors,  to  provide  funds  to  carry  on  the  business,  &c.  Occa- 
sionally application  is  made  to  sanction  the  proceeding,  as  in  a  compulsory  wind- 
ing-up. 

Delivery  of  Books,  Papers,  and  Property. — Where  a  liquidator  is  unable  to  get  pos- 
session of  the  books,  papers,  or  other  property  of  the  company,  he  not  uncommonly 
applies  under  sects.  100,  138,  for  an  order  for  delivery.  See  Section  I.,  Chap. 
XXVII.     Borhury  Bridge  Co.,  ubi  supra. 

Restraining  Actions  and  Proceedings. — See  Section  I.,  Chaps.  XXXIII. ,  XXXV. 

Settling  List  of  Contrihutories. — See  Form  738. 

Pectifying  List.— See  Section  I.,  Chap.  XXXIX. 

Making  and  enforcing  Calls.— See  Forms  741  et  seq. 

Enforcing  Payment  of  Belts  due  from  Contrihutories. — See  Section  I.,  Chap.  XXXIX. 

liberty  to  declare  and  pay  Dividends. — See  Section  I.,  Chaps.  XXXVII.  and 
XXXIX. 

Adjudication  of  Disputed  Claims. — See  Forms  728  et  seq. 

Compromises. — See  Section  I.,  Chap.  XLVII.,  and  stipra,  p.  650. 

Service. — Applications  are  sometimes  made  as  to  service  out  of  the  jurisdiction  or 
substituted  service.     See  Section  I.,  Chap.  XIII. 

Ex-aminatioti  and  Discovery  under  Sect.  115. — Such  applications  are  not  uncommon ; 
they  are  usually  made  by  the  liquidator,  especially  with  a  view  to  proceedings  under 
sect.  10  of  1890.     Gold  Co.,  12  C.  D.  77.     See  Section  I.,  Chap.  XLIII. 

Ta.xation  of  Costs. — See  Section  I.,  Chap.  XLVIII.  ;  and  Forms  762  et  seq. 

Inspection  tender  Sect.  156. — See  Section  I.,  Chap.  XII.  Applications  under  this 
section  are  not  uncommon. 

Proceedings  against  Directors  and  others,  under  sect.  10  of  1890,  are  by  no  means 
uncommon.     See  Gold  Co.,  tibi  supra,  and  Chap.  XLV. 

Adjusting  Eights  of  Contributor ies. — Occasionally  application  is  made  to  the  Court 
to  determine  the  rights  of  contributories  in  the  surplus  assets.  See  Eclipse  Gold 
3Iining  Co.,  17  Eq.  491 ;  and  Anglesea  Colliery  Co.,  2  Eq.  379  (on  appeal,  1  Ch.  555), 
in  which  case  the  application  was  by  petition ;  and  Bridgeicater  Navigation  Co.,  39 
C.  D.  1  ;  Wakrjicld  Rolling  Stock  Co.,  (1892)  3  Ch.  165;  and  New  Transvaal  Co., 
(1896)  2  Ch.  750,  in  all  of  which  cases  the  apphcation  was  by  originating  summons. 

Staying  Winding-up. — Upon  an  apphcation  under  sect.  138,  the  power  given  by 
sect.  89  of  staying  proceedings  in  the  windiag-uj)  may  be  exercised.  The  application 
has  sometimes  been  made  by  petition.  South  Barrule  Slate  Quarry  Co.,  8  Eq.  688  ; 
Bog  3fining  Co.,  36  W.  P.  347  ;  and  see  Part  I.,  pp.  825  et  seq.  But  orders  have 
been  made  on  motion.  Condes  Co.  of  Chili,  36  S.  J.  593  ;  Great  Southern  of  Spain 
Rail.  Co.,  00250  of  1894,  15  June,  1896.  And  an  order  has  been  made  on  an 
originating  summons  by  the  liquidators.  Coruna,  Santiago  and  Peninsular  Rail.  Co., 
0215  of  1893  (Regr.),  1  August,  1893. 


Form  750.  {Title,  as  in  Forms  1  to  5.) 

T,,T       ~  Take  notice  [as  in  Form  91. 

IS  otlCO  of  IP 

motion.  Dated  tins  day  ot . 

To,  &c.  Yours,  &c.  A.  B.,  Solar  for  the  applicant. 

As  to  the  practice  on  motions,  sco  Section  I.,  Chap.  II. 
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{Title  as  171  Form  I.)  Form  751. 

Let [_^-9-  C.,  of ,  the  liqr  of  tlie  above-named  coy]  witliin  Foi-mal  parts 

eifflit  days  after     service  of  this  summons  on  him,   inclusive   of  the  °*  summons 

^  "^  ,  .  .     under 

day  of  such  service,  cause  an  appearance  to  be  entered  for  him  to  this  sect.  138  of 

summons  which  is  issued  upon  the  applicon  of ,  of  ,  in  the  ^°°2. 

county  of  ,  [D.,  who  claims  to  be  a  contributory  of  the  above- 
named  coy]  for  an  order  that  [or  for  the  determination  of  the  follow- 
ing questions]  [state  nature  of  applicon~\. 

This  summons  was  taken  out  by ,  of ,  solors  for  the  above- 
named  D. 

The  respondent  may  appear  hto  by  entering  appearance,  either  per- 
sonally or  by  solor,  at  the  office  of  the  Registrar  (Companies  Winding- 
up),  Bankruptcy  Buildings,  Carey  Street,  London. 

Note. — If  the  respondent  does  not  enter  appearance  within  the  time 
and  at  the  place  above-mentd,  such  order  will  be  made  and  proceedings 
taken  as  the  judge  (or  registrar)  may  think  just  and  expedient. 

A  10«.  companies  winding-up  stamp  impressed.  Preparation 

No  form  of  originating  summons  is  given  by  the  rules  under  the  Act  of  1890,  and  of  summons, 
therefore  under  R.  178  of  1890  the  general  practice  of  the  High  Court  comes  in. 

E.  S.  C.  1883,  0.  LIV.  r.  4b  (Aug.  1894).— An  originating  summons  shall  be  in 
the  Form  No.  1,  A.  or  B.  [from  which  the  above  form  is  prepared],  or  in  the  Forms 
G.  or  H.  [see  Form  751a,  i)ifra],  Appendix  K.  to  these  Rules,  with  such  variations 
as  circmnstances  shall  require.  It  shall  be  prepared  by  the  applicant  or  his 
solicitor,  and  shall  be  sealed  in  the  Central  Office  [in  voluntary  liquidation,  the 
Registrar's  Office,  66,  Bankruptcy  Buildings],  and  when  so  sealed  shall  be  deemed 
to  be  issued.  The  person  obtaining  the  summons  shall  leave  at  the  Central  Office 
[see  above]  a  copy  thereof,  which  shall  be  tiled  and  stamped  in  the  manner  required 
by  law. 

A  certificate  that  no  previous  proceedings  in  the  voluntary  winding-up  have  been 
taken  is  not  in  practice  required  to  be  produced  before  the  summons  is  sealed.  But 
see  An.  Pr.,  1897,  p.  974. 

The  summons  must  be  served  in  the  same  manner  as  a  writ  of  smnmons.  An. 
Pr.,  1897,  p.  973. 

On  the  first  originating  summons  in  a  voluntary  winding-up  the  order  may  give 
liberty  to  the  liquidator  or  any  contributory  liberty  to  apply,  in  which  case  subse- 
quent application  may  be  made  by  ordinary  summons. 


[Title,  as  i)i  last  Form.)  Form  751a. 


Let  all  persons  concerned  attend  at  the  office  of  the  Registrar  (Cos  Ex  pm-te 
Winding-up),    Bankruptcy  Buildings,   Carey  Street,  London,   at   the  ongmatmg 
time  appointed  in  the  margin  hereof,  on  the  hearing  of  an  apj^licon 

by [state  nature  of  applicon^.     This  summons  was  taken  out  by 

,  of ,  in  the  county  of ,  agents  for ,  of  &c.,  solors  for 

the  applicant. 

See  R.  S.  C,  1883,  O.  LIV..  r.  4b,  supra,  and  App.  K.,  No.  In. 
P.  U  U 
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Fixing  time.  R.  S.  C.  1883,  0.  LIV.,  r.  4d  (Aug.  1894).— The  day  and  hour  for  the  hearing  of 

an  ex  parte  summons  shall  in  the  Chancery  Division  be  fixed  at  the  chambers  of  the 
judge  to  whom  the  matter  is  assigned  on  production  of  the  originating  summons. 


Form  752.  {Title  as  in  Form  \?^ 

Prtecipe  for  Enter  an  ajDpearance  for  A.  B.,  an  alleged  contributory  [or  as  the 

appearance  to  case  may  he~\  in  the  above  matters.    Dated  the day  of ,  189 — . 

summons."       (Signed)  X.  Y.,  of  No.  — , Street,  London,  E.G.     Whose  address 

for  service  is  No.  — , Street,  London,  E.G. 

\If  the  address  be  heyond  three  miles  from  the  Royal  Courts  of  Justice, 
an  address  for  service  tvithin  three  miles  thereof  must  also  be  given.^ 

Agent  for  L.  K.,  of ,  Solor  for  the  sd  A.  B. 

A  2s.  impressed  companies  winding-up  stamp. 

The  parties  served  with  an  originating  summons  shall,  except  as  hereinafter  pro- 
vided, before  they  are  heard,  enter  appearances  in  the  [registrar's]  oiiice  and  give 
notice  thereof.  A  party  so  served  may  appear  at  any  time  before  the  hearing  of 
the  summons.  If  he  appears  at  any  time  after  the  time  limited  by  the  summons  for 
appearance  he  shall  not,  unless  the  Court  or  judge  shall  otherwise  order,  be  entitled 
to  any  further  time  for  any  purpose  than  if  he  had  appeared  according  to  the 
summons.     R.  S.  C.  1883,  Ord.  LTV.  r.  4c  (Aug.  1894). 

For  notice  of  appearance,  see  next  form. 


Form  753. 

Notice  of 
appearance. 


\_Title.'\ 
Take  notice  that  I  have  this  day  entered  an  appearance  at  the  office 
of  the   Registrar   (Gos   Winding-up),   Bankruptcy  Buildings,   Garey 
Street,  London,  to  the  originating  summons  in  this  matter  dated  the 

day  of ,   189 — ,  for  A.  B.,  the  \_or  a]  respondent  to  the  sd 

summons.  Dated  the day  of ,189 — .    (Signed)  X.  Y.,  of , 


Agent  for 


of 


Solor  for  the  sd  A.  B. 


See  Ord.  LIV.  r.  4c,  supra. 


Form  753  a. 

Notice  of 
appointment 
to  hear  ori- 
ginating 
summons. 


Service  of 
Qotice. 


{Title  as  i?i  Form  1.) 
To  {insert  name  of  respondetit^.     Take  notice  that  you  are  required 
to  attend  at  the  office  of  the  Registrar  (Gos  Winding-up)  Bankruptcy 

Buildings,  Garey  Street,  London,  on  the  day  of ,  18 — ,  at 

o'clock  in  the noon,  for  the  hearing  of  the  originating  sum- 
mons issued  herein  on  the day  of  ,  1 8 — ,  and  that  if  you  do 

not  attend  in  person  or  by  solor  at  the  time  and  place  mentd,  such  order 
■will  be  made  and  proceedings  taken  as  the  judge  {or  Registrar]  may 
think  just  and  expedient.     (Signed)  X.  Y,,  Solor  for  the  Applicant. 

R.  S.  C.  1883,  0.  LIV.  r.  4d  (Aug.  1894).— The  day  and  hour  for  attendance 
under  an  originating  Huinmons,  to  which  an  jippcaranco  is  required  to  bo  entered, 
nhall,  tiJ'Ur  (tppcarancc,  be  fixed  by  notice,  scaled  with  the  Hcal  of  the  [registrar's 
oflice].     Such  notice  shall  bo  in  Form  No.  If,  Appendix  K.     The  notice  shall  be 
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Borved  on  the  flcfcnclant  or  respondent  by  delivering  a  copy  thereof  at  the  address 
for  service  named  in  the  memoi'andum  of  appearance  of  such  defendant  or  respondent, 
not  less  than  four  clear  days  before  the  return  day. 

R.  S.  C.  1883,  0.  XIII.,  r.  15  (Nov.  1893). — Where  a  defendant  or  respondent  Failure  to 
to  an  originating  summons  to  which  an  appearance  is  required  to  be  entered /ai7«  appear. 
to  appear  vi'ithin  the  time  limited,  the  plaintiff  or  applicant  may  apply  to  the  Court 
or  a  judge  for  an  appointment  for  the  hearing  of  such  summons;  and  upon  a  cer- 
tijicate  that  no  appearance  has  been  entered,  the  Court  or  a  judge  shall  appoint  a 
time  for  the  hearing  of  such  summons,  upon  such  conditions  (if  any)  as  they  or  he 
shall  think  fit. 

The  practice  in  cases  in  the  Central  Oftice  is  stated  in  An.  Pr.  (1897),  324  ;  but 
in  cases  before  Vaughan  Williams,  J.,  as  appearances  are  entered  in  the  office  of 
the  registrar,  no  certificate  of  non-appearance  is  required.  When  no  appearance 
has  been  entered  and  the  time  has  expired,  an  appointment  is  given,  and  notice 
thereof  is  issued  in  accordance  with  Form  753a.  The  notice  may  be  served  upon  the 
respondent  in  default  by  filing  it.  See  E.  S.  C,  0.  LXVIL,  r.  4  ;  and  An.  Pr. 
(1897),  312,  1203. 

Evidence  and  Order. 

The  evidence  is  by  affidavit.     See  r.  11  of  1890,  r.  17  of  1892,  and  Section  I., 
Chap.  XII. 
As  to  the  order,  see  r.  17  of  April,  1892,  and  Section  I.,  Chap.  II. 


Upon  tLe  applicon  by  summons  dated,  &c.,  of  F.,  of  &c.,  a  contri-    Form  754. 
butory  of  tlie  above-named  coy,  tlie  applicant  named  in  the  originating-  Order  for 
summons  in  tliis  matter  dated  &c.,  and  upon  hearing  the  solor  for  substituted 
the  applicant,  and  upon  reading  the  sd  originating  summons  and  two  g^^I^Q  ° 
affts  of  &c.     It  is  ordered  that  the  publication  by  advertisement  in  the 
form  set  forth  in  the  schedule  hereto   of   the  originating  summons 
issued  in  this  matter  on  the  8th  Nov.  1892,  and  of  this  order  once  in 
the  London  Gazette  and  once  in  the  Times  newspaper,  and  the  sending 
of  a  copy  of  the  sd  originating  summons,  together  with  a  copy  of  this 
order  through  the  post  office  prepaid,  in  a  registered  envelope  ad-     • 
dressed  [7iame  and  address'],  be  deemed  good  service  of  the  sd  originat- 
ing summons  on  the  sd  P.,  one  of  the  respts  to  the  sd  summons. 

The  Schedule. 

To  P. ,  late  — , Street,  London,  E.G.     Take  notice  that  on 

the  8th  Nov.  1892,  an  originating  summons  was  issued  in  the  High 

Court  of  Justice  Cos  Winding-up.     In  re  the  matter  of  the Coy, 

Limtd,  00155  of  1892,  that  by  such  summons  you  were  required  to 
attend  at  the  office  of  the  registrar,  Bankruptcy  Buildings,  Carey  Street, 
London,  upon  the  applicon  of  P.,  that  \_folloio  words  of  siimmons~\. 
And  take  notice  that  by  an  order  in  the  same  matter  dated  23rd  Nov. 
1892,  it  was  ordered  that  publication  by  advertisement  of  the  sd 
originating  summons  and  of  that  order,  once  in  the  London  Gazette 
and  once  in  the  Times  newspaper,  and  the  sending  of  a  copy  of  the  sd 

u  u  2 
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originating  summons  together  with  a  copy  of  the  sd  order,  through  the 
post  office  in  a  registered  envelope,  addressed  to  you  at  &c.,  should  be 
deemed  good  service  of  the  sd  originating  summons  upon  you. 

And  take  notice  that  the  registrar,  Mr. ,  has  appointed 

day,  the  7th  Dec.  1892,  at  11  o'clock  in  the  forenoon,  as  the  time  at 
which  you  are  to  attend  at  the  office  of  the  registrar  &e.,  upon  such 
ajiplicon.  And  that  if  you  do  not  attend  either  in  person  or  by  your 
solor,  such  order  will  be  made  and  proceedings  taken  as  the  judge  or 
registrar  may  think  just  and  expedient.  And  before  you  will  be 
heard  in  Chambers  you  will  have  to  enter  an  appearance  at  the  office 
of  the  Registrar  (Cos  "Winding-up),  Bankruptcy  Buildings,  afsd,  and 
give  notice  of  such  appearance.  Dated,  &c.  \^Name  and  address.^ 
Applicant's  solors.  Lo7ido7i  Steam  Shipping  Co.^  00155  of  1892. 
Eeg.,  23rd  Nov.  1892. 


Form  755. 

Order  for 
liquidator  to 
give  security 
for  costs  of 
originating 
summons. 


Upon  the  ajDplicon  by  summons  dated,  &c.,  and  upon  hearing  the 
solors  for  the  api^licant  and  for  the  liqr  of  the  above-named  coy,  and 
upon  reading  the  originating  summons  of  L.,  of  &c.,  chartered 
accountant,  the  liqr  of  the  above-named  coy,  issued  on  the  9th  March, 
1892,  and  the  affi  of  &c.  It  is  ordered  that  pursuant  to  sect.  69  of  the 
Cos  Act,  1862,  the  above-named  coy,  the  Q.  &c.  Coy,  Limtd,  and  L., 
the  sd  liqr  of  the  sd  coy,  do  procure  some  sufficient  person  on  his 
behalf  to  give  security  by  bond  to  M.,  the  respt  to  the  sd  originating 
summons  in  the  penalty  of  50/.  conditioned  to  answer  costs  in  case  any 
shall  be  awarded  to'  be  pd  by  the  sd  coy  to  the  applicants,  and  until 
such  security  is  given  all  further  proceedings  in  the  sd  matter  be  stayed. 
Queensport  Brick  and  Tile  Co.,  1892,  Q.  592,  North,  J.,  23rd  Mar.  1892. 

See  sect.  69  of  1862. 


Form  756. 

Order  for 
inspection  in 
voluntary 
winding-up. 


Upon  the  applicon  of  L.,  of ,  a  contributory  of  coy,  and  upon 

hearing  the  solors  for  the  applicant  and  for  A.,  the  liqr  of  sd  coy, 
and  upon  reading  the  London  Gazette  dated  13th  Sept.  1878,  con- 
taining an  advertisement  of  the  resolution  to  wind  uj)  the  sd  coy 
voluntarily,  the  afft  of  P.  filed,  &c.  Order  that  the  sd  A.  do,  within 
seven  days  from  the  date  of  the  service  of  this  order,  produce  for  the 
inspection  of  the  sd  L.,  his  accountants,   solors  and  agents,  at  the 

office  of  the  sd  A.,  situate  at ,  or  elsewhere,  all  books,  papers, 

and  other  documents  of  the  sd  coy  in  his  possession  or  power  as  such 
liqr  as  afsd,  except  business  books  after  the  sale  of  the  sd  assets  to  8. 
And  order  that  the  sd  L.  and  his  accountants,  solors  and  agents  shall 
bo  at  liberty  to  take  copies  of  any  of  the  sd  books,  &c.,  and  extracts 
therefrom,  at  the  expense  of  the  applicant.  Silher  Lif/ht  Co.,  Malins, 
V.-C,  lytli  Dec.  1878.     B.  2247. 
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Ui)on  tlio  applicou  of  A.,    tlie    person    by   whom   the    originating    Form  757. 
summons  herein  was  issued,   and  upon   hearing   the    solors  for  the  Order  for 
applicant  and  for  S.,  the  voluntary  liqr  of  the  above-named  coy,  and  ijrofluction 
upon  reading  the  sd  originating  summons  and  the  afft  of  &c.     It  is  of'dommenttT 
ordered  that  the  sd  S.,  the  voluntary  liqr  of  the  coy,  do  at  all  season-  in  possession 
able  times,  upon  reasonable  notice,  produce  at  his  office,  situate  at,  &c.,  °    ^^^  ^  °^' 
the  documents  in  the  schedule  at  the  foot  hereof,  admitted  by  the  sd 
S.  to  be  in  his    jDOssession   or  power.     And  the  applicant,  his  solor 
and  agents,  are  to  be  at  liberty  to  inspect  and  peruse  the  documents 
so  produced,  and  to  take  copies  and  extracts  therefi-om  as  the  appli- 
cants shall  be  advised  at  their  expense.    And  it  is  ordered  that  the  sd 
S.  do  produce  the  same  documents  ujdou  any  examination  of  witnesses 
in  this  matter,  and  at  the  trial  thof,  as  the  applicants  shall  require. 
Ardleigh    Bread    Co.,    1891,    A.    187,    Stirling,    J.,    10    March,    1891. 
A.  293. 


Ui^on  the  applicon  of  L.  and  W.,  two  of  the  contributories  of  the   Form  757a. 
above-named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  solors  Order  for 
for  the  applicants  and  for  E.,  the  liqr  in  the  voluntary  winding-up  of  cross -exami- 
the  above-named  coy,  and  upon  reading  the  originating  summons  issued  affidavits. 
in  this  matter  by  sd  E.  on,  &c.     Order  that  the  applicants  be  at  liberty 
to  cross-examine  E.  [viz.,  the  l{qr~\  of,  &c.  upon  the  two  several  affts 
made  by  him  in  the  matter  of,  &c.,  and  resply  filed,  &c.,  B.  of,  &c., 
upon  the  afft  made  by  him  in  the  same  matter  and  filed,  &c.,  and  H. 
of,  &c.,  upon  the  afft.  See,  the  sd  E.  having  given  notice  to  the  appli- 
cants to  read  the  sd  affts  upon  the  hearing  of  the  sd  originating,  &c., 
And  it  is  ordered  that  such  cross-examination  be  taken  before  one  of 
the  examiners  of  the  Ct,  And  it  is  ordered  that  the  sd  E.,  B.,  and  H. 
resply  attend  for  cross-examination  before  the  sd  examiner  at  such 
time  and  place  as  the  sd  examiner  may  appoint,  And  that  the  sd  E. 
shall  not  be  at  liberty  to  use  or  read  any  such  afft,  the  dejDonent  to 
"which  shall  not  attend  as  afsd  as  evidence  on  the  hearing  of  the  sd 
originating  summons. 

The  above  form  is  taken  in  substance  from  Mexican  Tobacco  Flantaiions  (00224  of 
1895),  Vaughan  Williams,  J.,  at  Chambers,  18th  Dec.  1895. 


Upon  the  applicon  of  K.,  of,  &o.,  the  liqr  of  the  above-named  coy,  by  summons     Form  758. 
dated,  &c.,  and  upon  hearing,  &c.,  and  reading  the  originating  summons  issued  in 
this  matter  dated,  &c.,  the  London  Gazette  dated,  &c.,  the  two  sevei'al  affts,  &c.     It 


Order  for 


cross-exami- 
is  ordered  that  C.  and  S.  do  resply  attend  before  the  Regr  (Cos  W mdmg-up)  at  the   nation  and  for 

Bankruptcy  Buildings,   Carey  Street,  London,  on  day,  the day  of ,   discovery  of 

1893,  at,  Sec,  for  the  jjurpose  of  being  resply  cross-examined  on  their  sd  affts  resply   documents. 

filed  in  these  matters  and  hiubofore  meutd.    And  it  is  further  ordered  (by  consent)  that 

such  cross-examination  shall  be  taken  by  a  shorthand  writer,  and  that  the  costs  thof 

shall  be  included  in  the  costs  of  this  matter.     And  it  is  further  ordered  that  the  sd 
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respt  C.  do  produce  tlie  sd  S.  for  cross-examination  before  the  sd  Regr  accordingly. 
And  it  is  further  ordered  that  unless  the  sd  C.  attend  for  cross-examination  as  afwd, 
and  unless  the  sd  C.  be  produced  for  cross-examination  as  afsd  the  sd  respt  C.  shall 
not  be  at  liberty  to  read  or  use  the  sd  affts  as  evidence  in  these  matters  without  the 
special  leave  of  the  Court.  And  it  is  further  ordered  that  the  respt  C.  do,  -within 
seven  days  after  the  service  of  this  order,  make  and  file  a  full  and  sufficient  aff t 
stating  whether  he  has  or  has  had  in  his  possession  or  power  any  and  (if  any)  what 
documents  relating  to  the  matters  in  question  the  subject  of  the  sd  originating 
summons  hinbfore  mentd,  and  accounting  for  the  same.  [^Order  for  production  of 
documents,  and  liberty  to  inspect,  peruse  and  copy.']  And  it  is  further  ordered  that  the  sd 
respt  C.  do  produce  the  same  upon  any  examination  of  witnesses  in  these  matters, 
and  at  the  hearing  of  the  sd  originating  summons,  as  the  applicant  shall  require. 
And  the  applicant  is  to  be  at  liberty  to  make  such  fiu-ther  applicon  as  to  all  or  any 
of  the  documents  mentd  in  such  afft  as  he  shall  be  advised.  And  it  is  further 
ordered  that  the  time  within  which  the  applicant  file  his  evidence  in  reply  be 
extended  until  fourteen  days  after  the  cross-examination  hinbfore  mentd  shall  have 
taken  place  and  the  sd  afft  of  documents  shall  have  been  filed.  And  it  is  further 
ordered  that  the  originating  summons  herein  shall  not  be  in  the  judge's  court  list 
for  hearing  until  seven  days  after  completion  of  the  applicant's  evidence  in  reply. 
Governor  ^-  Co.  of  Anticosti,  00147  of  1893.     Reg.  8th  Feb.  1893. 


Form  759. 

Representa- 
tion order. 


Upon  the  applicon  by  summons,  dated  &:c.,  of  A.  and  B.,  the 
applicants  named  in  the  originating  notice  of  motion  in  these  matters, 
dated  etc.,  and  upon  hearing  the  solors  for  the  appHcants  and  for  the 
coy,  and  S.  and  K.,  the  liqrs  of  the  above-named  coy,  and  upon 
reading  the  sd  notice  of  motion  in  the  London  Gazette,  dated  &c., 
and  the  afft  of  &c.,  and  the  parties  appearing  herein  consenting  to  S. 
being  the  person  to  be  appointed  as  hnftr  directed.  It  is  ordered 
that  S.,  one  of  the  liqrs  of  the  above-named  coy,  and  one  of  the  respts 
named  in  the  sd  notice  of  motion,  and  a  debenture  holder  of  the  sd 
coy,  be  appointed  to  represent  on  the  hearing  of  the  sd  motion  all  the 
debenture  holders  of  the  coy  who  have  assented  to  the  agreement  for 
sale  and  reconstruction,  dated  &c.,  referred  to  in  the  sd  notice  of 
motion,  and  to  defend  the  sd  motion  on  their  behalf.  Metal  Reduction 
Spidicate,  Lrmtd.,  00173  of  1892.     Eeg.,  2nd  Dec.  1892. 


Form  760. 

Order  giving 
general 
liberty  to 
apply. 


Upon  the  applicon  of  the  above-named  coy,  by  summons  dated  the 
7th  April,  1877,  and  upon  hearing  the  solors  for  the  applicants,  and 
upon  reading  the  London  Gazette  of  the  10th  of  April,  1877,  publishing 
notice  of  a  general  meeting  of  the  members  of  the  said  coy,  held  on 
the  16th  of  March,  1877,  at  which  it  was  resolved  that  the  said  coy 
should  be  wound  up  voluntarily,  and  also  appointing  Messrs.  L.  and  D. 
liqrs  of  tlie  sd  coy,  and  passing  certain  other  special  resolutions,  and 
notices  of  an  extraordinary  general  meeting  of  the  members  of  the  sd 
coy,  hold  on  the  6th  of  April,  1877,  confirming  such  resolutions. 
Order  that  the  sd  liqrs  or  any  contributories  of  the  sd  coy  may,  from 
time  to  time,  apply  to  this  Ct  to  determine  any  question  arising  in  the 
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•winding-up  of  the  sd  coy,  and  to  exercise,  as  respects  the  enforcing  of 
calls,  or  in  respect  of  any  other  matter,  all  or  any  of  the  powers  which 
this  Ct  could  or  might  exercise  if  the  said  coy  was  being  wound  up  by 
the  sd  Ct.  And  order  that  such  proceedings  bo  taken  for  the  purpose 
of  ascertaining  and  adjudicating  upon  the  debts  of  and  claims  upon 
the  sd  coy  as  the  judge  shall  direct.  Argentine  Tramivays  Co., 
HaU,  V.-C,  17th  April,  1877.     A.  C87. 

An  order  giA-ing  liberty  to  apply,  as  above,  is  sometimes  made  on  the  application 
of  the  liquidator.  The  object  is  to  facilitate  applications  to  the  Court  by  avoiding 
the  necessity  of  taking  out  an  originating  summons,  whenever  application  by 
summons  has  to  be  made.  Where  such  an  order  has  been  made,  application  can  be 
made  by  ordinary  summons.  Possibly  there  may  be  some  doubt  as  to  the  jui'isdic- 
tion  to  make  the  order,  but  such  orders  have  been  found  to  be  very  convenient  in 
actual  practice,  and  they  save  a  good  deal  of  expense  and.  time. 

See  also  London  and  Asiatic  Co.,  Malins,  V.-C,  12th  Dec.  1876.     B.  1960. 


Supervision  Order. 

Occasionally  it  may  be  desirable  for  a  liquidator  to  petition,  or  to  obtain  some 
friendly  creditor  to  petition,  for  a  supervision  order.  In  the  former  case  the 
petition  will  be  in  the  name  of  the  company,  and  the  petition  need  not  state  that 
the  company  is  applying  by  its  liquidator  or  join  him  as  a  co-petitioner  or 
respondent.  Caledonian  Mineral  Oil  Co.,  V.  Williams,  J.,  24th  March,  1897.  The 
practice  down  to  and  including  the  making  of  the  order  is  the  same  as  that  in  respect 
of  proceedings  for  a  compulsory  order.  See  Section  I.,  Chaps.  I.  to.  IX.  As  to 
the  form  of  order  and  subsequent  proceedings,  see  Section  III.  Such  an  order 
tends  to  prevent  a  subsequent  compulsory  order  being  made,  and  it  gives  to  creditors 
the  full  right  to  apply  in  the  liquidation  for  directions  to  the  liquidator,  and  thus 
removes  one  cause  of  complaint  which  they  have  in  a  voluntary  winding-up. 

As  to  liquidator  petitioning  for  a  supervision  order  in  case  of  creditors  threaten- 
ing proceedings,  see  Zoedone  Co.,  53  L.  J.  Ch.  465. 

It  must  be  remembered  that,  if  a  supervision  order  is  made  on  a  creditor's 
petition,  although  the  previously  incurred  costs  of  the  liquidator  are  payable  in 
priority  to  those  of  the  petitioner  in  obtaining  the  supervision  order,  the  last  named 
costs  have  priority  over  the  subsequently  incurred  costs  of  the  liquidator.  Neiv 
York  Exchange  Co.,  (1893)  1  Ch.  371. 

A  creditor  cannot  obtain  a  supervision  order  unless  he  possesses  all  the  qualifica- 
tions required  of  a  creditor  petitioning  for  a  compulsory  order.  Bank  of  South 
Australia  (1),  (1894)  3  Ch.  722. 


Examination  of  Officers  and  others. 

The  liquidator  can,  under  sect,  llo  of  1862,  have  directors  and  contributories  and 
other  persons  examined  as  to  the  affairs  of  the  company.  The  application  is  by 
originating  summons  (on  the  lines  of  Form  586a),  tuider  sect.  138,  for  liberty  to 
examine,  and  then  the  directors  or  other  persons  to  be  examined  will  bo  directed  by 
the  Court  to  appear  (see  Form  588),  and  will  have  to  answer  on  oath. 

In  the  High  Court,  unless  otherwise  dii'ected  by  the  Judge,  the  examination 
takes  place  before  the  registrar  in  Chambers.     R.  3  (2)  of  April,  1892. 

See  further.  Section  I.,  Chap.  XLIII. 
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Form  761. 

Order  for 

private 

examination 

under 

sect.  115  of 

1862. 


Upon  the  applicon  of  P.  and  others,  the  liqrs  iu  the  voluntary  winding-up  of  the 
above  coy,  by  originating  summons  dated  &c.,  and  upon  hearing  the  solors  for  the 
applicants,  and  upon  reading  the  ailt  of  the  sd  P.  and  E.,  two  of  the  liqrs,  filed,  &c., 

and  upon  reading  the  advertisement  in  the  London  Gazette  of  the of  ,  18 — , 

of  the  special  [or  extraordinary]  resolution  passed  for  winding-up  the  said  coy 
voluntarily.   Order  that  the  said  liqrs  be  at  liberty,  for  the  purpose  of  the  proceedings 

now  pending  in  the  winding-up  of  the  coy,  to  examine  N.,  of ,  late  managing 

director  of  the  coy,  under  the  provisions  of  sect.  115  of  the  Cos  Act,  1862. 

[The  practice  now  is  not  to  draw  up  an  order  even  in  a  voluntary  winding-up. 
See  note  to  Form  586a.] 


Misfeasance. 

A  vohintary  liquidator  has  to  look  into  the  affairs  of  a  company  and  ascertain 
whether  any  misfeasance,  fraudulent  preference,  or  breach  of  trust  has  been  com- 
mitted by  any  of  its  officers,  and  if  necessary  he  must  take  proceedings  in  respect 
thereof.  The  matter  is  dealt  with  in  sect.  10  of  the  Act  of  1890,  which  is  expressly 
applied  to  voluntary  liquidations.     See  Section  I.,  Chap.  XLV. 

The  application,  when  by  a  voluntary  liquidator,  is  by  originating  summons 
under  sect.  138  of  1862. 

Prosecution  of  Directors,  &c. 

The  voluntary  liquidators,  with  the  previous  sanction  of  the  Court,  may  prosecute 
the  offender,  and  all  expenses  properly  incun-ed  in  such  prosecution  are  payable  out 
of  the  assets  of  the  company  in  priority  to  all  other  liabilities.  See  sect.  168  of 
1862,  and  Section  I.,  Chap.  XLVI. 


Priority. 


Payments  on 
account. 


Taxation. 


Costs. 

Sect.  144  of  1862. — AH  costs,  charges,  and  expenses  properly  incurred  in  the 
voluntary  winding-up  of  a  company,  including  the  remuneration  of  the  liquidators, 
shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  all  other  claims. 

But  this  section  does  not  give  priority  over  mortgagees  and  others  having  specific 
security  on  the  assets  at  the  commencement  of  the  winding-up,  except  so  far  as  the 
liquidator's  costs  are  costs  of  preservation  or  realization,  of  which  the  mortgagees 
have  had  the  benefit.    Reyenfs  Canal  Ironworl's  Co.,  Ex  parte  Grisscll,  3  Ch.  Div.  411. 

As  the  costs  of  winding-up  form  a  first  charge,  the  liquidator  can  from  time  to 
time  make  payments  on  account.  In  most  cases  the  liquidator  pays  the  solicitor's 
bill  without  taxation,  but  he  should  remember  that  he  may  at  any  time  be  called  on 
to  bring  in  his  account,  and  if  he  has  overpaid  the  solicitor,  may  be  held  responsible 
for  the  difference.  Accordingly,  in  some  cases,  the  solicitor  gives  the  liquidator  an 
undertaking  that  if  he  should  at  any  time  be  disallowed  any  part  of  the  bill,  the 
amount  shall  be  refunded.  Occasionally  the  parties  think  it  more  prudent  to  get 
the  bill  taxed  before  payment.  In  order  to  obtain  taxation,  a  summons  should  be 
taken  out  under  sect.  138,  as  above.  The  liquidator  is  not  personally  responsible  to 
his  solicitor  for  the  costs  of  the  winding-up.  Tricenian^s  Estate,  14  Eq.  278  ;  In  re 
Masset/,  9  Eq.  367.     And  see  Section  I.,  Chap.  XLVIII. 


Form  762.        Lot,  &c.,  On  tlio  hearing  of  an  applicon  on  the  part  of  M.,  of , 

Summons  for  '^  ^'^"^  County  of ,  the  liqr  of  the  above-named  coy,  that  it  may  be 

taxation  of  referred  to  the  projior  taxing  master  to  tax  as  between  solor  and  client 

liquidator  ^^^  costs,  charges,  and  expenses  of  the  applicant  as  voluntary  liqr  of 
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the  above-named  coy  since  his  appointment  on  the  9th  Nov.  1891,  up 
to  and  including  the  order  to  be  made  on  this  summons.  Dated  10th 
July,  1892.     Mexican  English  Syndicate,  Limtd. 


Upon  the  applicon  by  originating  summons,  dated  30th  July,  1892,    Form  763. 

by  M.,  of ,  the  liqr  of  the  above-named  coy,  and  upon  hearing  Ordcr  for 

solors  for  the  applicant,  and  upon  reading  the  London  Gazette  of  11th  taxation  on 
Dec,  1891,  It  is  ordered  that  it  be  referred  to  the  proper  taxing  master  p,,Tnmona 
to  tax  as  between  solor  and  client  the  costs,  charges,  and  expenses  of 
the  applicant,  as  voluntary  liqr  of  the  above-named  coy,  since  his 
appointment  on  the  8th  Dec,  1891,  uj)  to  and  including  this  order,  but 
in  taxing  such  costs,  »S:c.  Mexican  English  Syndicate,  Limtd.  Eeg., 
3rd  Aug.  1892. 

The  order  does  not  now  refer  to  the  taxing  master,  but  simply  directs  the  costs  to 
be  taxed. 

(Title  referring  to  Acts  of  "  1862  to  1890.")  Form  764. 

In  pursuance  of  an  order  in  this  matter  dated  the day  of ,  Certificate  of 

I  hereby  certify  that  I  have  been  attended  by  the  solors  for  N.,  the  taxation  of 
liqr  of  the  above-named  coy,  and  the  costs  [charges  and  expenses]  of  yoluntarr 
the  said  N.,  including  therein  his  costs  by  the  said  order  directed  to  be  liquidator. 
taxed,  I  have  taxed  at  the  sum  of  1.,  including  the  fees  of  taxa- 
tion [and  it  appearing  from  the  afft  of  ,  filed,  &c.,  that  the  sum 

of  /.  has  been  received  on  account  of  costs  or  otherwise,  there 

remains  an  ultimate  balance  of 1,  due  in  respect  of  such  costs]. 

Dated  the day  of ,  189—. 

H.  J.  H.,  Regr. 

Final  Meeting. 

As  soon  as  the  company's  affairs  are  fully  -wound  up,  the  liquidators  make  up  an  How 
account  showing  how  the  winding-up  has  been  conducted  and  the  property  disposed  convened. 
of,  and  call  a  general  meeting,  before  which  the  account  is  laid  and  an  explanation 
is  given  by  the  liquidators.     The  meeting  is  called  by  advertisement,  specifying  its 
time,  place,  and  object,  and  the  advertisement  is  published  one  month  at  least 
previously  to  the  meeting  in  the  London  Gazette.     See  sect.  142  of  1862. 

The Coy,  Limtd. 

Notice  is  hby  given  in  pursuance  of  sect.  142  of  the  Cos  Act,  1862, 

that  a  general  meeting  of  the  members  of  the  above-named  coy  will  be  ^"o'l^-e  con- 
iiii                                   1,1                     <•  11T.1,.  veninsj  fiual 

held  at ,  on day  the oi ,  at o  clock  m  the  after-  meeting. 

noon,  for  the  purpose  of  having  an  account  laid  before  them,  showing 

the  manner  in  which  the  wiuding-up  has  been  conducted,  and  the  ppty 

of  the  coy  disposed  of,  and  of  hearing  any  explanation  that  may  be 


Form  765. 
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Destruction 
of  books. 


Gazette 
notices. 


Proceedings 
at  meetinar. 


given  by  the  liqr,  and  also  of  determining  by  extraordinary  resolution 
the  manner  in  which  the  books,  accounts,  and  documents  of  the  coy, 
and  of  the  liqr  thof,  shall  be  disposed  of. 

Dated  the day  of . 

At-D.,  Liqr. 

Besides  the  purposes  mentioned  in  sect.  142  (supra),  for  which  a  general  meeting 
is  called,  there  is  another  for  which  an  extraordinary  resolution  generally  passed  at 
the  same  meeting  is  called,  viz.,  the  destruction  of  the  books,  as  to  which  see 
sect,  loo  of  1862. 

And  where  the  meeting  is  to  dispose  of  the  books,  &c.,  besides  advertising  the 
meeting,  as  required  by  sect.  142,  notice  to  the  same  efPect  must  also  be  given  to  the 
members  of  the  company,  by  post  or  otherwise,  as  provided  by  the  articles  thereof, 
so  as  to  comply  with  the  requirements  of  sect.  129  as  to  an  extraordinary 
resolution. 

The  notice  for  insertion  in  the  Gazette  must  be  signed  by  the  liquidator.  If  the 
signature  is  attested  by  a  solicitor  whose  name  is  in  the  Law  List,  that  may  be 
sufficient,  but  sometimes  the  Gazette  requires  a  duplicate  to  be  verified  by  the 

statutory  declaration  of  some  person  who  will  state  that  he  was  present  on  the 

^ay  of ,  and  saw [the  liquidator']  sign  the  notice  hereto  annexed,  and  that 

the  signature set  and  subscribed  to  the  said  notice  as  the  attesting  witness  to 

the  said  signature  is  of  the  proper  handwriting  of  the  declarant. 

At  the  meeting  the  liqvudator  will  present  the  account  referred  to  in  the  notice, 
and  will  give  any  requisite  explanations ;  and  resolutions  will  be  passed  for  the 
adoption  thereof,  and  as  to  the  books,  e.g.: — 1.  That  the  account  submitted  to  this 
meeting,  and  showing  the  manner  in  which  the  winding-up  has  been  conducted,  and 
the  property  of  the  company  disposed  of,  be  received  and  adopted.  2.  That  the 
books,  accounts,  and  documents  of  the  company,  and  of  the  liquidator  thereof,  be 
retained  by  the  said  liquidator,  he  undertaking  to  destroy  the  same  upon  the  dis- 
solution of  the  company,  or,  handed  over  to  the  purchaser  of  the  company's 

[leasehold  property-]. 


Importance 
of  dissolving. 


Effect  of  dis- 
solution. 


Notice  to  Registrar  and  Dissolution. 

The  voluntary  liquidator  must  (under  penalties)  make  a  return  to  the  Registrar 
of  Joint  Stock  Companies  of  the  final  meeting  having  been  held,  and  of  the  date  at 
which  it  was  held,  and  on  the  expiration  of  three  months  from  the  date  of  the  regis- 
tration of  such  return  the  company  shall  be  deemed  to  be  dissolved.  See  sect.  143 
of  1862. 

Where  a  company  is  wound  up  voluntarily,  it  is  of  great  importance  to  all  parties 
that  it  shovdd  be  duly  dissolved  in  manner  before  mentioned,  for  until  dissolution  it 
continues  to  exist,  and  accordingly  forgotten  liabilities  may  be  discovered  and  dis- 
putes revived,  and  the  conduct  of  the  liquidator  impeached.  Many  dissolutions 
take  place  every  year. 

"UTicn  the  company  has  been  dissolved  as  aforesaid,  the  Court  will  not  make  a 
winding-up  order,  even  upon  the  petition  of  a  creditor  who  has  been  excluded. 
rinto  Silver  Mining  Co.,  8  Ch.  Div.  273  ;  Wcstbourne  Grove  Draper ij  Co.,  W.  N.  (1878) 
195.  But  in  a  case  of  fraud  it  might  be  possible  to  set  aside  the  dissolution. 
London  and  Caledonian  Co.,  11  Ch.  D.  140. 

Until  the  expiration  of  the  three  months,  application  can  be  made  to  the  Court, 
and  a  winding-up  order  may  be  made.     Crookhaven  Mining  Co.,  3  Eq.  69. 

It  has  not  been  settled  whether  the  dissolution  prevents  proceedings  by  action 
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against  the  liquidator  for  misfeasance  committed  in  the  winding-up.  But  qnrnre 
■whether  proceedings  may  not  now  be  taken  under  sect.  10  of  1890.  And  under 
Rr.  128,  129  of  1890,  "whether  the  liquidation  has  been  concluded  or  not,"  particu- 
lars of  unclaimed  funds  may  bo  obtained  by  the  Board  of  Trade,  and,  semhie,  pro- 
ceedings may  be  taken,  notwithstanding  he  has  obtained  his  release.  See  Be 
Chudley,  14  Q.  B.  D.  402. 


The Coy,  Limtd.  Form  766. 

To  tlie  Registrar  of  Joint  Stock  Coys.  -j^  , .     ,         ' 

I  Leg  to  inform  you  that  a  meeting  of  the  above-named  coy  was  registrar  of 

duly  hekl  on  the  day  of  ,  for  the  purpose   of  having  an  ^"^1  ™eeting. 

account  laid  before  them,  showing  the  manner  in  which  the  winding-up       Jva*  *■', 
of  the  coy  has  been  conducted,  and  the  ppty  of  the  coy  disposed  of,  and 
the  same  was  done  accordingly. 
Dated,  &c. 

,  Liqr. 

Other  notices  are  required  on  the  dissolution  of  building  societies,  see  Section  I., 
Chap.  LIII. 

Stay  of  Winding-up. 

The  Court  has  jurisdiction  under  ss.  89,  138,  to  stay  the  winding-up  and  thus 
allow  the  company  to  resume  business,  and  many  orders  have  been  made  accord- 
ingly. See  South  Bar'mle  Co.,  8  Eq.  688  ;  Re  Titian  Co.,  36  W.  E.  347  ;  Re  ChUjwell, 
4  T.  L.  R.  308.  For  form  of  petition,  see  Part  I.  p.  825  ;  and  for  order  to  stay, 
Ibid.  p.  828,  and  Form  766a,  infra ;  and  for  order  to  stay  made  on  an  originating 
summons  in  voluntary  winding-up,  see  Corunna,  ^-c.  Co.,  0215  of  1893.  Reg.,  1st 
Aug.  1893. 


Upon  motion  on  the ,  and  on  this  day  made  unto  this  Ct  by   Form  766a. 

counsel  on  behalf  of  T.  and  P.,  the  hqrs  and  also  contributories  of  the  ~~~ 
above-named  coy,  and  upon  reading  the  orders  dated  resply,  &c.,  the  voluntarv 
joint  afft  of  the  sd  T.  and  P.  filed,  &c.,  The  Ct  doth  order  that  all  fur-  winding-up. 
ther  proceedings  in  the  voluntary  winding-up  of  the  above-named  coy 
be  stayed.     Great  Southern  of  Spain  Rail.  Co.    (00250  of  1894),  Eomer, 
J.,  for  Vaughan  AVilliams,  J.,   15th  June,   1896.     See  also  order  in 
Turner  Pneumatic  Tyre  Co.,  Vaughan  Williams,  J.,  18th  July,  1896. 
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Section  III. 
WINDING-IT  UNDER  SUPERVLSION. 


Power  to 
make  super- 
vision order. 


Petition. 


How  far  a 
windino--up 
by  the  Court. 


Additional 
liquidators. 


Effect  of 

Bupervinion 

order. 


Sect.  147  of  1862. — When  a  resolution  has  been  passed  by  a  company  to  wind  up 
voluntarily,  the  Court  may  make  an  order  directing  that  the  voluntary  winding-up 
should  continue,  but  subject  to  such  supervision  of  the  Court,  and  with  such  liberty 
for  creditors,  contributories,  or  others,  to  apply  to  the  Court,  and  generally  upon 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just. 

Notwithstanding  certain  official  prophecies,  supervision  orders  continue  to  be 
made,  and  not  seldom. 

But  unless  there  is  a  valid  voluntary  winding-up,  there  can  be  no  eflfective  supervi- 
sion. Caloric  Co.,  52  L.  T.  846  ;  Sheffield  Mortgage  Co.,  W.  N.  (1887)  218  ;  New  British 
Iron  Co.,  32  S.  J.  91.  And  there  is  no  jurisdiction  to  make  a  supervision  order  on 
the  petition  of  a  creditor  whose  debt  was  incurred  after  the  commencement  of  the 
voluntary  winding-up,  although  the  agreement  under  which  it  arose  and  the  volun- 
tary liquidation  formed  parts  of  one  scheme.  Banlc  of  South  Austrc(Ua{\),  (1894)  3  Ch. 
722.  But  a  compulsory  winding-up  order  may  be  made.  Banh  of  South  Australia  (2), 
(1895)  1  Ch.  578  ;  and  in  the  latter  case,  doubts  were  thrown  on  the  former.  As 
to  a  jjctition  by  the  voluntary  liquidator,  see  observations  below  Fonn  760. 

Sect.  148  of  1862. — A  petition,  praying  wholly  or  in  part  that  a  voluntary 
winding-up  should  continue,  but  subject  to  the  supervision  of  the  Court,  and 
which  winding-up  is  hereinafter  referred  to  as  a  winding-up  subject  to  the  super- 
vision of  the  Court,  shall,  for  the  purpose  of  giving  jurisdiction  to  the  Court  over 
suits  and  actions,  be  deemed  to  be  a  petition  for  Avinding-up  the  company  by  the 
Court. 

[And  see  sect.  151  of  1862.  But  for  the  purposes  of  the  Act  of  1890  a  company 
is  not  to  be  deemed  to  be  "wound  up  by  order  of  the  Coiu't,"  if  a  supervision  order 
is  made.     See  sect.  31  (2)  of  1890.] 

As  to  the  regard  which  the  Court  is  to  have  to  the  wishes  of  creditors  and  con- 
tributories, SCO  Section  I.,  Chap.  VIII. ;  and  see  infra. 

Sect.  150  of  1862. — Where  any  order  is  made  by  the  Court  for  a  winding-up 
subject  to  the  supervision  of  the  Court,  the  Coiirt  may,  in  such  order  or  in  any 
subsequent  order,  appoint  any  additional  liquidator  or  liquidators ;  and  any  liqui- 
dators so  appointed  by  the  Court  shall  have  the  same  powers,  be  subject  to  the 
same  obligations,  and  in  all  respects  stand  in  the  same  position  as  if  they  had  been 
api)ointed  by  the  company  :  the  Court  may  from  time  to  time  remove  any  liquidators 
so  appointed  by  the  Court,  and  fill  iij)  any  vacancy  occasioned  by  such  removal, 
or  by  death  or  resignation. 

Where  a  supervision  order  is  made  the  licpiidators  may,  "siibject  to  any  restric- 
tions imposed  by  the  Court,  exercise  aU  their  powers,  without  the  sanction  or 
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intervention  of  the  Court,  in  the  same  manner  as  if  the  company  were  being 
wound  up  altogether  voluntarily ;  but,  save  as  aforesaid,"  any  supervision  "shall 
for  all  purposes,  including-  the  staying  of  actions,  suits  and  other  proceedings, 
be  deemed  to  be  an  order  of  the  Court  for  winding-up  the  company  by  the  Court, 
and  shall  confer  full  authority  on  the  Court  to  make  calls,  or  to  enforce  calls  made 
by  the  liquidators,  and  to  exercise  all  other  powers  which  it  might  have  exercised 
if  an  order  had  been  made  for  winding-up  the  company  altogether  by  the  Court, 
and  in  the  construction  of  the  provisions  whereby  the  Court  is  empowered  to  direct 
any  act  or  thing  to  be  done  to  or  in  favour  of  the  [official]  liquidators,  the  expression 
[oiBcial]  lic^uidators  shall  be  deemed  to  mean  the  liquidators  conducting  the  winding- 
up,  subject  to  the  supervision  of  the  Court.     Sect.  151  of  1862. 

As  to  the  word  "official,"  see  sect.  4  (3)  of  1890.  See  also  sect.  31  (2)  of  1890, 
as  to  the  difference  between  a  supervision  and  a  compulsory  order. 

Sect.  152  of  1862. — Where  [a  supervision]  order    ...    is  afterwards  superseded  Effect  of 
by  [a  compulsory]  order     .     .     .     the  Court  may  in  such  last-mentioned  order,    compulsory 
or  in  any  subsequent  order,  appoint  the  voluntary  liquidators  or  any  of   them, 
either  provisionally  or  permanently,  and  either  with  or  without  the  addition  of  any 
other  persons,  to  be  [official]  liquidators. 

E.  17  of  April,  1892. — In  all  proceedings  for  the  winding-up  of  a  company  under  Application 
the  supervision  of  the  Court  .  .  to  which  these  rules  apply  [that  is  in  all  com-  ?op./  ^^  ° 
mencedsince  the  31st  Dec.  1890,  except  "  retained  cases"],  the  rules  contained  in  the 
General  Order  of  the  High  Court  of  Chancery,  dated  the  11th  Nov.  18G2,  which 
relate  to  such  proceedings,  shall,  so  far  as  appUcahle,  be  observed,  subject  to  the 
following  modifications  : — Expressions  in  the  said  order  relating  to  the  judge  shall 
be  deemed  to  refer  to  the  judge  of  the  High  Court  within  the  meaning  of  these 
riiles.  Expressions  in  the  said  order  relating  to  the  chief  clerk  and  the  chambers 
of  the  judge  shall  be  deemed  to  refer  to  the  registrar  and  his  office.  All  orders 
shall  be  drawn  up  and  filed  in  the  office  of  the  registrar  in  the  manner  herein- 
before provided  with  reference  to  orders  made  on  the  compulsory  winding-up 
of  a  company,  and  R.  11  of  these  Rules,  relating  to  the  filing  of  affidavits  and  other 
documents  in  the  registrar's  office,  shall  apply  to  all  such  proceedings. 

See  the  Rules  of  Nov.  1862,  set  out  in  Appendix  B. 

The  words  "so  far  as  applicable  "  in  the  above  Rule  of  17th  April,  1892,  do  not 
mean  that  the  elaborate  course  of  procedure  prescribed  by  the  Rules  of  1862,  in  the 
case  of  a  compulsory  winding-up,  is  now  to  be  adopted  in  liquidations  under  super- 
vision, for  this  would  be  by  a  general  rule  to  alter  the  whole  system  of  conducting 
a  liquidation  under  supervision,  which  has  hitherto  been  worked  in  conformity  with 
sect.  151  of  the  Act  of  1862,  whereby  it  is  provided  that  the  liquidators  may, 
' '  subject  to  any  restrictions  imposed  by  the  Court,  exercise  all  theii*  powers  without 
the  sanction  or  intervention  of  the  Court  in  the  same  manner  as  if  the  company 
were  being  wound  up  altogether  voluntarily." 

Accordingly,  it  is  not  necessary  to  have  the  debts  and  claims  or  list  of  con- 
tributories  certified  by  the  registrar. 

The  following  are  the  rules  of  1862  generally  appHcable: — R.  6,  as  to  the 
advertisement  of  the  supervision  order ;  R.  45,  as  to  convening  meetings  directed 
by  the  judge  ;  R.  46,  as  to  votes  and  proxies  at  such  meetings  ;  R.  47,  as 
to  the  memoranda  of  the  direction  of  the  meeting  and  its  chairman ;  R.  53,  as  to 
advertisements  of  the  meetings  ;  R.  61,  as  to  appointing  representatives  of  a  class  ; 
R.  62,  as  to  appearance,  book  of  creditors,  &c.,  attending  proceedings  ;  Rr.  63 
and  64,  as  to  service  on  contributories  and  creditors.     (See  Form  773.) 

Although  the  law  and  px'actice  relating  to  winding-up  under  supervision  are  Application 
mainly  governed  by  the  Act  and  Rules  of  1862,  the  Rules  of  1890  and  1892  contain  of  Rules  of 
many  provisions  as  to  the  practice  with  reference  to  petitions  for  supervision  orders,   ,  ggo 
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Wishes  of 
creditors,  &c. 


advertisement  and  service  of  petition,  evidence  on  petition,  compliance  attendance, 
and  hearing,  &c.,  with  reference  to  which  see  Section  I.,  Chaps.  III.  to  VIII.,  which 
contain  the  practice  as  to  proceedings  to  obtain  supervision  orders  down  to  and 
including  the  hearing. 

It  must  be  borne  in  mind,  however,  in  referring  to  the  Act  of  1890,  that  sect.  31  (2) 
provides  that  "for  the  purposes  of  this  Act  a  company  shall  itot  be  deemed  to  be 
wound  up  by  order  of  the  Court  if  the  order  is  to  continue  a  winding-up  under  the 
supervision  of  the  Court." 

Although  by  R.  180  of  1890  the  General  Order  of  1862  ceases  to  apply  in  the 
case  of  future  compulsory  winding-up  pi'oceedings,  such  General  Order,  so  far  as 
appJicahle,  and  with  certain  modifications,  continues  to  apply  to  proceedings  for 
winding-up  a  company  under  supervision.     See  R.  17  of  April,  1892,  set  out  supra. 

With  reference  to  ascertaining  the  wishes  of  creditors  and  contributories  under 
sect.  149  of  1862,  see  sect.  91,  and  the  cases  cited  supra,  p.  79. 

The  following  leading  cases  on  the  section  may  be  mentioned : — 

West  Hartlepool  Co.,  10  Ch.  618,  where  a  supervision  order  was  made  at  the  wish 
of  the  majority  of  the  creditors  in  lieu  of  a  compulsory  order. 

Barned''s  Banhbig  Co.,  14  W.  R.  722,  in  which  a  compulsory  order  was  made, 
matters  requiring  investigation  and  the  assets  large. 

Neiv  Oriental  Bank  Corporation,  (1892)  3  Ch.  563. 

As  stated  in  Section  I.,  Chap.  VIII.,  where  a  company  is  solvent  the  wishes  of 
contributories,  and  where  it  is  insolvent  the  wishes  of  creditors,  are  specially  regarded 
by  the  Court.  Besides  matters  arising  after  a  winding-up  order,  the  question 
whether  a  winding-up  order  shall  be  made,  and  whether  the  order  shall  be  compul- 
sory or  for  supervision,  is  "a  matter  relating  to  the  winding-up"  within  the 
meaning  of  sect.  91  of  1862,  set  out  supra,  p.  78. 

Until  recently  few  supervision  orders  have  been  made  under  the  new  practice, 
the  leaning  of  the  Court  in  cases  where  the  company  was  in  difficulties  having  been 
towards  a  compulsory  order,  even  where  the  parties  interested  wished  for  a  supervision 
order,  ^ee  New  Oriental  Bank  Corporation,  (1892)  3  Ch.  563.  But  a  more  favourable 
view  of  this  method  of  liquidation  is  now  taken,  especially  since  the  House  of  Lords' 
decision  in  J^x  parte  Barnes,  (1896)  A.  C.  146. 


Form  767.  Forms  of  Supervision  Orders. 

Order  for  Upon  the  peton,  &c.,  This  Ct  doth  order  that  the  voluntary  winding-up  of  the 

winding-up,  sd  coy  be  continued,  but  subject  to  the  supervision  of  this  Ct ;  and  any  of  the  pro- 
subject  to  ceedings  under  the  sd  voluntary  winding-up  may  be  adopted  as  the  judge  shall 
■p  I  (I  f  think  fit.  And  the  creditors,  contributories,  and  liqrs  of  the  sd  coy,  and  all  other 
Iggo,  persons  interested  are  to  be  at  liberty  to  apply  to  [the  judge  at  chambers]  as  there 
may  be  occasion. 

This  form  is  never  used  now  by  Vaughan  Williams,  J. 


Form  768. 

Supervision 
order  (full 
form)  accord- 
ing to  present 
practice. 


Upon  tho  poton  of  A.  B.,  of,  &c.,  a  creditor  [and  contributory]  of  the 

abovo-naniod  coy,  on  the th ,  189 — ,  preferred  unto  this  Ct, 

and  upon  hearing  counsel  for  the  petr,  and  for  tho  above-mentd  coy, 
]jy  J.,  tlio  voluntary  liqr  thof,  and  for  X.  Y.,  a  contributory  of  the 
above-incntd  coy,  appearing  and  .supporting  tho  sd  peton,  and  ujDon 
reading  the  sd  peton,  an  allt  of  Z.,  tiled,  &:c.  (verifying  the  sd  peton), 
the    Londoji    (iazcUe,   dated,   &c.,   and  tho    Times  ne^\■spaper,    dated, 
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&c.,  each,  containing  an  advertisement  of  the  sd  peton,  the  London 
Gazette,  dated,  &c.,  containing  a  notice  of  the  passing  of  the  [extra- 
ordinary] resolution  for  the  voluntary  winding-up  of  the  sd  coy, 
and  of  the  appointment  of  the  sd  J.,  as  the  voluntary  liqr  thof,  the 
alft  of,  &c.,  this  Ct  doth  order  that  the  voluntary  winding-up  of  the 

sd ■  Coy,  Limtd,  be  continued,  but  subject  to  the  supervision  of  this 

Ct,  and  any  of  the  proceedings  under  the  sd  voluntary  winding-up  may 
be  adopted  as  the  Ct  shall  think  fit.  And  it  is  ordered  that  the  sd  J., 
as  such  liqr  in  the  voluntary  wiudiug-up  of  the  sd  coy,  do,  on  the 

of  next  and  on  the  same  day  in  each  succeeding  month, 

file  with  the  Eegr  Cos  (Winding-up)  a  report  in  writing  as  to  the  posi- 
tion of  and  the  progress  made  with  the  winding-up  of  the  sd  coy,  and 
with  the  realization  of  the  assets  thof,  and  as  to  any  other  matters 
connected  with  the  winding-up  as  the  Ct  may  from  time  to  time  direct. 
And  it  is  ordered  that  no  bills  of  costs,  charges,  or  expenses,  or  special 
remuneration  of  any  solor  employed  by  the  liqr  of  the  sd  coy,  or  any 
remuneration,  charges,  or  expenses  of  such  liqr,  or  of  any  manager, 
accountant,  auctioneer,  broker,  or  other  person  be  pd  out  of  the  assets 
of  the  sd  coy,  unless  such  costs,  charges,  expenses,  or  remuneration 
shall  have  been  taxed  or  allowed  by  the  Eegr  (Cos  "Winding-up).  And 
it  is  ordered  that  all  such  costs,  charges,  expenses  and  remuneration 
be  taxed  and  ascertained  accordingly.  And  the  creditors,  contribu- 
tories,  and  liqr  of  the  sd  coy,  and  all  other  persons  interested  are  to  be 
at  liberty  to  apply  as  there  may  be  occasion ;  And  it  is  ordered  that 
the  costs  of  the  petr  and  of  the  sd  coy,  and  of  the  sd ,  the  volun- 
tary liqr  thof,  and  of  the  several  creditors  and  contributories  supporting 
a  supervision  order,  of  the  sd  peton  [and  named  in  the  first  and  second 
schedules  hereto]  be  taxed  and  pd  out  of  the  assets  of  the  sd  coy  [and 
that  on  such  taxation  one  set  of  costs  is  to  be  allowed  the  sd  creditors 
supporting  a  supervision  order,  and  one  set  of  costs  is  to  be  allowed 
to  the  sd  contributories  supporting  such  an  order]. 

The  above  is  the  form  now  adopted  in  the  registrar's  office. 

A  condition  as  to  taxation  something  like  the  above  form  was  first  imposed  by 
Vaughan  Williams,  J.,  in  Civil  Service  Brewery  Co.,  (1893)  W.  N.  5  ;  37  S.  J.  194  ; 
and  the  original  form  was  somewhat  extended  in  Waterproof  Maieriah  Co.,  W.  N. 
(1893)  18  ;  37  S.  J.  231.  And  see  Xew  Morgaii  Gold  Minini/  Co.,  0093  of  1893  ; 
Vaughan  Williams,  J.,  I7tli  May,  1893  ;  Theatrical  Trust,  00177  of  1893  ;  Vaughan 
Williams,  J.,  8th  July,  1893.  The  clause  as  to  filing  a  report  was  added  later.  See 
Fritchard,  Offor  6(  Co.,  W.  N.  (1893)  153  ;  North  Eastern  Bultfontein  Co.,  00246  of 
1893.  Vaughan  Williams,  J.,  26th  Oct.,  1893.  As  to  the  priority  of  the  liquidator's 
costs  incurred  prior  to  the  supervision  order,  see  New  York  Exchange  Co.,  (1893)  1  Ch. 
371.  The  separate  costs  of  the  company  and  the  liquidator  will  not  generally  be 
allowed.    The  order  often  contains  the  following  directions  : — "  And  the  time  within 

which  the  order  is  to  be  advertised  in  the  London  Gazette  is  extended  until  the 

day  of ." 
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Form  769. 

Taxation 
•wlien  official 
receiver  is 
provisioual 
liquidator. 

Form  770. 

Order  for  ap- 
pointment of 
liquidators. 


And  it  is  ordered  that  the  costs,  charges,  and  expenses  of  the  o£F 
recr  as  prov  liqr  be  reserved  to  be  dealt  with  in  the  winding-up. 
T.  Daniel,  1st  Sept.  1892. 

Upon  the  peton  [^creditors' :  supervisioii  order~\.  And  order  that  a 
proper  person  or  persons  be  appointed  liqr  or  liqrs  of  the  sd  coy, 
without  prejudice  to  any  applicon  by  those  appointed  by  the  general 
meeting  for  their  appointment  as  such  liqrs.  Ballyctimmisk  Coj^per 
Mining  Co.,  M.  E.,  15th  Dec.  1873.     A.  3104. 

Unless  otliermse  provided  by  the  supervision  order,  the  voluntary  liquidators 
remain  in  office,  but  sometimes  the  Court  removes  them  and  appoints  others,  or 
appoints  additional  liquidators.  This  is  done  under  sect.  141  of  1862,  and  under 
sects.  93  and  150.  It  seems,  however,  that  a  voluntary  liquidator  can  only  be 
removed  for  "  due  cause."  Oxford  Building  Society,  49  L.  T.  495.  Accordingly, 
■where  it  is  desired  to  remove  him  at  the  hearing  of  the  petition,  the  petition  should 
state  the  facts  which  render  his  removal  expedient,  and  should  pray  for  such  removal. 


Form  771. 

liiquidator  to 
give  security. 


Upon,  &c.  \_supervisio7i  orde7'~\.  And  order  that  E.,  the  liqr  of  the  sd 
coy  appointed  under  the  sd  voluntary  winding-up,  be  continued  as 
such  liqr  on  his  giving  security  to  be  approved  by  the  judge.  Great 
Western,  Sfc.  Laundry  Co.,  M.  E.,  20th  July,  1878.     A.  1471. 

The  Court  formerly  seldom  reqnii'ed  security  from  a  liquidator  where  the  company 
had  not  required  it.  See  European  Bank,  19  W.  E.  268  ;  Aberavo?i  Tin  Plate  Co.,  57 
L.  J.  Ch.  761.  But  under  sect.  151  of  1862  the  Court  can  require  security,  and  it 
is  now  the  usual  practice  to  require  it.     Hatnjjshire  Zand  Co.,  (1894)  2  Ch.  632. 


Form  772. 

Supervision 
order,  volun- 
tary liqui- 
dators 
retirin":. 


Upon  the  peton,  &c.  [supervision  order,  see  the  forms  ahove.^     And 
"A.  and  B.,  the  voluntary  liqrs  of  the  sd  coy,  consenting  to  retire,"  It 

is  ordered  that  C,  of ,  chartered  accountant,  be  appointed  liqr  of 

the  above-named  association  ;  And  it  is  ordered  that  the  sd  liqr  do  on 
or  before  the  25th  day  of  March,  1892,  give  security  to  be  approved 
by  the  judge  [and  order  for  taxing  and  payment  of  costs]  ;  And  it  is 
ordered  that  the  time  for  advertising  this  order  be  extended  to  the 
11th  March,  1892.     Private  Investors'  Assoc,  4th  March,  1892. 

See  Hampshire  Land  Co.,  supra. 


Form  772a        Upon  the  applicon  by  summons  dated,  &c.  of ,  creditors  of  the 

above-named  coy,  and  upon  hearing,  &c.,  and  upon  reading,  &c..  And 

ordeTre-  *^^®  ^'^  ^'  ^^^  ^^  ^^®  liqrs  of  the  above-named  coy,  by  his  counsel, 

placing  one       offering  to  retire,  Order  that  it  be  referred  to  the  Eegistrar  (Cos  Wind- 

d  te  °  "'i^'"     ing-up)  to  appoint  a  proper  person  as  a  liqr  of  the  above-named  coy 

in  the  place  and  stead  of  the  sd  X.,  to  act  jointly  with  the  sd  G.,  And 
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order  that  the  costs  of  all  parties  of  the  sd  applicon,  and  the  question 
as  to  the  remuneration  of  the  sd  X.,  as  one  of  the  liqrs  of  the  sd  coy, 
be  reserved,  with  liberty  to  the  sd  X.  [to  apply].  Thriitchley  Brothers 
(0082  of  1895),  Eomer,  J.,  1.5th  June,  1896. 

Sec  another  order  in  General  Credit  Co.  (4th  Oct.  1895,  Giffard,  Reg-.),  directing 
the  new  liquidator  to  give  security,  and  the  remaining  old  and  the  now  liquidator  to 
file  monthly  reports,  as  usually  directed  in  a  supervision  order. 

For  appointment  of  additional  liquidator,  see  Economic  Fire  Office  (0082  of  1894), 
Hood,  Reg.,  25th  Oct.  1S95. 

How  Security  given. 

Where  security  is  required,  it  should,  unless  otherwise  directed,  be  given  in  Old  practice 
accordance  with  the  old  practice,  which  was  as  follows  : — A  summons  was  taken  still  prevails, 
out  by  the  liquidator  "  to  settle  the  security  to  be  given  by  him  pursuant  to  the 
order"  dated,  &c.  The  chief  clerk  (now  the  registrar)  determined  the  amount 
and  nature  of  the  security  to  be  given,  and  evidence  as  to  the  assets  was  required, 
the  liquidator  making  an  aflBdavit  that  he  had  examined  the  books  and  pajiers  of 
the  company,  and  that  to  the  best  of  his  knowledge,  information,  and  belief  the 
assets  consisted  exclusively  of  the  particulars  in  the  schedule.  See  "  Company 
Precedents,"  .5th  ed.,  757.  The  security  was  by  recognizance,  as  in  Form  10  of 
1862,  in  which  case  an  affidavit  of  each  surety  was  required,  to  the  effect  that  he 

was  worth  ' '  the  sum  of  £ of  lawful  money  of  Great  Britain  over  and  above 

■what  is  sufficient  for  the  payment  of  all  my  just  debts  and  liabilities." 

But  in  many  cases  the  bond  of  a  guarantee  company  was  accepted  instead  of  the 
recognizance  of  ordinary  sureties. 

On  applying  to  such  a  comi^any  for  a  form  of  proposal,  the  usual  form  of  bond 
by  way  of  security  can  also  be  obtained.  The  chief  clerk  (now  the  registrar)  signed 
his  allowance  of  the  security  in  the  margin  thereof,  and  gave  a  certificate  that  the 
liquidator  had  given  security  pursuant  to  the  General  Orders  and  Rules  of  Court. 

For  orders  reducing  security,  see  Thermo  Co.,  M.  R.,  19th  July,  1878,  B.  1548  ; 
Duplex  Electric,  Bacon,  V.-C,  13th  June,  1884,  A.  902  ;  Wes(er?i  of  Canada,  ^-c.  Co., 
M.  R.,  24  July,  1878,  B.  1559;  Britannia  Iron  Works,  M.  R.,  7  March,  1878,  A.  480. 

Where  a  liquidator  was  discharged,  whether  upon  a  dissolution  order  being  made 
or  otherwise,  an  order  was  made  vacating  any  recognizance  or  bond  entered  into  or 
given  by  him  or  his  sureties. 

Restrictions. 

Sect.  151  of  18G2  enables  the  Court  to  restrict  the  powers  of  the  liquidators,  but, 
except  as  in  Form  768,  restrictions  are  rare.  See,  however,  Jie  Watson  ^-  Co.,  (1891) 
2  Ch.  55,  in  which  Chitty,  J.,  appointed  a  committee  to  act  with  the  liquidator, 
and  restricted  his  powers  accordingly,  and  Re  London  Qi<aijs,  3  Ch.  394,  in  which 
the  powers  of  the  liquidator  were  closely  restricted. 

Subject  to  any  restrictions  so  imposed,  the  liquidators  may  exercise  all  their 
powers  just  as  if  the  company  were  being  wound  up  altogether  voluntarily.  See 
sect.  151  and  Wrighfs  case,  5  Ch.  437. 

If  it  becomes  desirable  to  apply  to  the  Court  in  regard  to  any  matter,  the  liqui- 
dator can  make  application  accordingly,  but  he  may  find  that  he  can  complete  the 
winding-up  without  any  application  except  for  taxation,  as  required  by  Form  769, 
or  by  sect.  155  of  1862. 
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Whence  it 

DATES. 

Date  of 
resolution. 


Special 
resolution. 


Compulsory 
order. 


Status  of 
members. 


Commencement  of  Winding-up. 

A  supervision  order  merely  continues  the  voluntary  winding-up,  and  accordingly 
the  -winding-up  in  such  cases  commences  "  at  the  time  of  the  passing  of  the  reso- 
lutions authorizing  such  winding-up,"  as  provided  by  sect.  130  of  1862,  even  where 
the  petition  upon  which  the  order  is  made  was  presented  before  the  resolution  was 
passed  {Weston'' s  case,  4  Ch.  20;  Emperor  Life  Assur.  Soc.,  31  C.  D.  78),  notwith- 
standing a  provisional  liquidator  has  been  appointed.  West  Cumberland  Iron  and  Steel 
Co.,  40  C.  D.  361. 

In  the  case  of  a  special  resolution  (sect.  51  of  1862)  the  resolution  is  passed  within 
the  meaning  of  the  above  section  at  the  confirmatory  meeting. 

The  fact  that  no  liquidators  are  appointed  does  not  affect  the  validity  of  the  reso- 
lution.    Thomas  v.  Lionite  Co.,  17  0.  Div.  250. 

Where  a  compulsory  order  is  made  after  a  voluntary  winding-up  has  commenced, 
the  winding-up  commences  as  from  the  presentation  of  the  petition  on  which  the 
order  is  made.     Be  Taurine  Co.,  25  C.  Div.  118. 

WTiere  a  petition  for  a  compulsory  order  is  presented,  and  a  resolution  for  a  volun- 
tary liquidation,  and  subsequently  passed,  and  a  supervision  order  is  made  in 
ignorance  of  material  intervening  transactions,  the  Court  of  Appeal  may  extend  the 
time  to  appeal,  and  make  a  compulsory  order.     Manchester  Economic,  24  C.  D.  488. 

In  the  case  of  a  supervision  order,  all  dispositions  of  the  property,  effects,  and 
things  in  action  of  the  company,  and  every  transfer  of  shares,  or  alteration  in  the 
status  of  the  members  of  the  company  made  between  the  commencement  of  the 
winding-up  and  the  order  for  winding-up,  shall,  unless  the  Court  otherwise  orders, 
be  void.  Sect.  153  of  1862,  and  National  Bank  of  Wales,  (1897)  1  Ch.  298.  In 
practice,  however,  tliis  provision  has  been  disregarded,  and  it  has  not  been  customary 
to  apply  for  any  general  confirmation  order.  Eut  Vaughan  Williams,  J.,  has  made 
an  order  adopting  the  proceedings  prior  to  the  supervision  order. 

Sect.  14  of  1890  enables  the  Court,  on  the  petition  of  the  official  receiver,  if  satis- 
fied that  a  winding-up  under  supervision  cannot  be  continued  with  due  regard  to 
the  interests  of  the  creditors  or  contributories,  to  make  an  order  that  the  company 
be  wound  up  by  the  Covirt. 


Form  773. 

Advertise- 
ment of  super- 
vision order. 


Advertisement  of  Order. 

No.  0031  of  1892. 

In  the  High.  Ct  of  Justice.  Coy's  ("Winding  up.)  Mr,  Justice 
Vauglian  Williams.  In  the  matter  of  the  Coy's  Acts,  1862  to  1890, 
and  In  the  matter  of  the  N.  Coy,  Lmtd.     By  an  order  made  by  Mr. 

Justice  Vaughan  AVilliams  in  the  above  matters,  dated  the day  of 

,  1 895,  on  the  peton  of  S.,  of ,  a  creditor  of  the  above-named  coy, 

praying  that  an  order  might  be  made  for  the  continuance  of  the  volun- 
tary winding-up  of  the  sd  coy,  but  subject  to  the  supervision  of  the 
Ct,  it  was  ordered  that  the  voluntary  winding-up  of  the  sd  N.  Coy, 
Lmtd.  be  continued,  but  subject  to  the  supervision  of  the  Ct,  and  any 
of  the  proceedings  under  the  said  voluntary  winding-vip  might  be 
adopted  as  the  Ct  should  think  fit.     And  it  was  ordered  that  A.,  the 

liqr  in  the  voluntary  winding-up  of  the  sd  coy,  should  on  the  

day   of  ,  and  on  each  succeeding,   &c.  [as  in  supervision  order, 

Form  7G8],  and  it  was  ordered  that  no  bills,  &c.  [as  in  supervision  order, 


APPLICATIOX.S  TO  COURT.  ^^'^ 

Form  768].  And  it  was  ordered  that  the  costs  of  tlio  petrs  and  of 
the  coy,  and  of  the  creditors  supporting  the  peton  be  taxed  by  the 
proper  taxing  master  and  pd  out  of  the  assets  of  the  coy,  and  that  on 
such  taxation  only  one  set  of  costs  was  to  be  allowed  to  the  creditors 
supporting  the  peton.  And  the  creditors,  contributories  and  liqr  of  the 
sd  CO}'  and  all  other  persons  interested  were  to  be  at  liberty  to  apply 
to  the  Ct  as  there  might  be  occasion.     And  the  time,  &c.  [as  in  siiper- 

vision  order,  Form  768] .     Dated  the day  of ,  1 895.     F.  &  W. 

\_a(hlress],  solors  for  the  sd  potons. 

Advertising  is  the  point  at  wliieli  the  practice  as  to  supervision  in  proceedings 
branches  ofE  from  the  practice  as  to  compulsory  winding-up.  In  the  latter  case  the 
Board  of  Trade  advertises  the  order.  In  the  former  this  diity  is  thrown  upon  the 
petitioner.     See  R.  6  of  1862,  which  also  provides  for  service  of  the  petition. 

See  also  R.  53  of  1862  as  to  advertising,  and  dispensing  with  advertisements. 

If  the  advertisement  is  signed  by  a  solicitor,  it  will  be  accepted  withoiit  attestation 
of  such  signature,  or  the  production  of  the  order.  In  other  cases  the  advertisement 
must  be  signed  by  an  official  of  the  Court,  and  sealed.     See  Appendix  D. 

Upon  motion,  &c.,  for  C,  the  petr  named  in  the  order  made  on  the    Form  774. 
6th  May,  1876,  for  the  winding-up  of  the  above-named  coy  [under  the  Order 
supervision  of  the  Ct],  and  upon  reading  the  sd  order,  This  Ct  doth  extending 
order  that  the  time  limited  for  the  advertisement  of  the  sd  order,  advertisino- 
dated  6th  Maj',  1876,  in  the  London  Gazette,  pursuant  to  the  general  supervision 
order  of  this  Ct,  be  extended  to  the  19th  May,  1876.     Percy,  Sfc.  Co., 
Bacon,  V.-C,  l7th  May,  1876.     B.  889. 

Sometimes  by  accident  or  otherwise  the  advertisement  is  not  inserted  within  the 
twelve  days.  In  such  ease  an  order  as  above  can  be  obtained  on  ex  parte  motion  or 
summons.  The  order  need  not  be  drawn  up.  Ord.  LII.  r.  14.  An  affidavit 
explaining  the  omission  is  occasionally  required.  But  according  to  present  practice 
the  registrar  withoiit  any  application  to  the  Court  by  consent  inserts,  if  requisite  in 
the  draft  order,  a  paragraph  extending  the  time.     See  Form  768. 

Applications  to  the  Court. 

The  supervision  order  gives  liberty  to  the  creditors,  contributories,  and  liquidators  How  made, 
of  the  company,  and  to  all  other  persons  interested  to  apply ;  and  application  can 
be  made  by  ordinary  summons  (Form  10),  as  in  the  case  of  a  compulsory  winding-up. 
The  fact  that  creditors  can  apply  is  one  of  the  chief  distinctions  between  a  vdnding- 
up  purely  voluntary,  and  one  under  supervision.  In  the  fonner,  creditors  have  no 
such  power. 

A  considerable  number  of  orders  made  in  cases  where  the  winding-up  was  under 
supervision  will  be  found  among  the  forms  relating  to  compulsory  winding-up 
given  in  Section  I. 

Applications  are  veiy  commonly  made  (a)  by  liquidators  to  restrain  proceedings ;   By  whom, 
to  enforce  the  payment  of  calls  and  other  moneys  due  from  contributories ;   for 
liberty  to  sell  or  concur  in  sales  ;   as  to  compromises ;  for  examination  of  directors 
and  others  under  sect.   115  of  1862;  to  recover  money  from  directors  and  others 
under  sect.  10  of  1890  ;  (b)  by  contributories  to  rectify  the  list  of  contributories  ;  for 
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Kulesof  1862. 


Service  and 
general  pro- 
cedure. 


inspection  ;  and  for  other  pui'poses  ;  (c)  by  creditors,  as  regards  disputed  debts  and 
claims;  for  declarations  of  rights;  and  for  liberty  to  bring  actions  and  take  pro- 
ceedings. 

As  to  the  power  of  the  Court  on  its  own  motion  to  direct  a  private  examination, 
see  Land  Securities  Co.,  W.  N.  (1894)  91,  and  Section  I.,  Chap.  XLIII. 

As  to  the  rules  of  1862  applying  to  applications  in  proceedings  under  the  super- 
vision of  the  High  Court,  see  R.  17  of  April,  1892,  and  sitpra,  p.  669. 

As  to  applying  to  the  Court  for  leave  to  prosecute  directors,  see  sect.  167  of  18G2 
(which  in  terms  applies  to  supervision  cases),  and  Section  I.  Chap.  XLVI. 

As  to  service  on  contributories  and  others,  see  Rr.  63,  64  of  1862. 

As  to  the  general  practice,  see  R.  74  of  1862,  Appendix  B.  See  also  R.  178  of 
1890,  and  R.  17  of  April,  1892,  as  to  the  preservation  of  the  existing  procedure, 
and  R.  177  of  1890  as  to  irregularity  and  formal  defects. 


Form  775. 

Order  as  to 
appointing 
sohcitor  to 
liquidator. 


Upon  the  applicon  of  M.,  one  of  the  liqrs  of  the  above-named  coy, 
&c.,  Order  that  Mr.  C,  the  present  solor  of  the  liqrs,  be  discharged 
from  being  such  solr.  And  this  Ct  doth  hby  appoint  Mr.  P.,  the 
official  soh',  to  be  the  solr  of  the  sd  liqrs  in  the  place  of  the  sd  C.  And 
order  that  the  sd  0.  do,  within  fourteen  days  after  the  service  of  this 
order  upon  him,  deliver  up  upon  oath  to  the  sd  P.,  all  papers  in  his 
possession  relating  to  the  winding-up  of  the  sd  company,  but  this 
order  is  to  be  without  prejudice  to  any  claim  the  sd  C.  may  make  for 
payment  of  his  costs.  And  order  that  the  costs  of  this  applicon  be 
costs  in  the  winding-up.  Hester  Sj-  Co.,  Bacon,  V.-C,  6th  June,  1878. 
A.  1230. 

Although  sect.  97  of  1862  has  been  repealed  by  sect.  33  of  1890,  it  must  be 
within  the  power  of  a  voluntary  liquidator,  whether  acting  under  supervision  or 
not,  to  appoint  a  solicitor.  Where  there  are  two  liquidators,  and  they  cannot  agree 
as  to  the  appointment  of  a  solicitor,  it  is  doubtful  whether  the  Court  can  appoint 
one  for  them.  It  is  true  that  an  order  was  made  by  Bacon,  V.-C,  as  above;  but 
in  the  Colonial  Trusts  Corporation,  December,  1878,  Jessel,  11.  R.,  considered  that 
he  had  no  jurisdiction  to  make  such  an  order.  He,  however,  removed  one  of  the 
liquidators. 


Form  776.        Upon  the  applicon  of  D.  C,  of  ,  and  E.  C,  his  wife,  resply 


~^ contributories  of  the  above-named  coy,  by  summons  dated  2nd  Feb. 

contrilnitories  1892,  and  upon  hearing  the  solor  for  the  applicants,  and  for  E.,  the 
to  attend  pro-  liqr,  and  upon  reading  the  supervision  order  dated  13th  June,  1892, 
ccedings.  ^^^  ^^^  ^j  jy   ^^  gjg^  ^g^^  p^^_  jgg2,  It  is  ordered  that  the  sd  D.  C. 

and  E.  C.  be  at  liberty  at  their  own  expenses  to  attend  the  proceedings 
before  the  judge  in  these  matters  under  the  sd  order,  dated  13th  June, 
1892,  and  it  is  ordered  that  the  sd  D.  C.  and  E.  C,  upon  payment  of 
the  costs  occasioned  thby,  have  notice  of  all  such  proceedings  as  they 
shall  by  writing  desire  to  have  notice  of.  C.  Fox,  Chief  Clerk. 
Russell,  Cordncr  Sc  Co.,  North,  J.,  19th  Feb.  1892. 


Ah  to  liberty  to  attend,  soo  Rr.  60 — 62  of  1862. 
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In  the  matter,  Sec 


Appearance  Book. 


Date  when 

Appearance 

entered. 


Pnrty's 
Name. 


Whether 

Creditor  or 

Contributory. 


If  he  appears 
in  person,  his 
Address  for 


If  he  appears 

by  a  Solicitor, 

his  Solicitor's 

Name. 


Solioitoi^ 
Address. 


Amount  of 

Debt 
[or,  Number 
of  Shares]. 


See  R.  G2  of  1S62  as  to  this  book. 


Form  777. 

Appearance 
book. 

Form  53  of 
1S62. 


Liberty  to  bring,  and  Restraining,  Actions. 

Where  a  supervision  order  has  been  made,  sect.  87  of  18G2,  by  virtue  of  sect.  151, 
supra,  applies,  and  accordingly  no  action  or  proceeding  can  be  commenced  or  pro- 
ceeded with  against  the  company  except  with  the  leave  of  the  Court.  The  applica- 
tion for  leave  is  generally  made  by  summons.  See  further,  Section  I. ,  Chap.  XXXIV. 
The  following  is  an  example  of  an  oixler  :  — 

Upon  the  applicon  of  E.,  a  creditor  of  the  above-named  coy,  and    Form  778. 
upon  hearing  the  solors  for  the  applicant  and  for    S.  and  W.,  the  Liberty  to 
voluntary  liqrs  of  the  sd  coy,  and  upon  reading  an  order  dated,  &c.,  bring  action. 
for  continuing  the  voluntary  winding-up  of  the  sd  coy  under  super- 
vision and  an  afft,   &c.,  It  is  ordered  that  the  sd  E.  be  at  liberty  to 
bring  an  action  against  the  above  coy  on  behalf  of  himself  and  all 
other  the  holders  of  mortgage  debentures  to  the  extent  of  60,000/. 
issued  by  the  sd  coy  for  the  purpose  of  enforcing  and  realizing  the 
security.       Haivne    Collieries    Co.,    Malius,     V.-C,    11th   July,    1877. 
A.   1414. 

If  after  a  supervision  order  any  proceeding  against  the  company,  e.g.,  a  sale.   Restraining 
distress,  or  execution,  is  taken  without  the  sanction  of  the  Court,  application  can  ^^  ions,    -c. 
be  made  to  the  Court  to  restrain  the  same,  as  in  the  case  of  a  compulsory  winding- 
up.     See  sect.  163  of  1862,  which  refers  expressly  to  supervision  proceedings,  and 
Section  I.,  Chaps.  XXXIII.,  XXXV. 

Under  sect.  148  of  1862,  supra,  upon  the  presentation  of  the  petition,  application 
can  at  once  be  made  ex  parte  to  stay  or  restrain  actions  or  proceedings  as  in  the  case 
of  a  petition  for  a  compulsory  winding-up.  See  Chap.  XXXIII.,  and  Thurso  Kew 
Gas  Co.,  42  C.  D.  488. 

Creditors. 

If  the  liquidator  has  not,  previously  to  the  supervision  order,  issued  the  usual  Notice  to. 
notices  to  creditors,  he  should  do  so  immediately  after  the  order.     The  form  will  bo 
the  same  as  in  a  purely  voluntary  winding-up.     See  Form  722.     But  in  many  cases  Adjudication 
it  is  considered  desirable  to  have  the  debts  and  claims  adjudicated  on  by  the  Court,      ^ 
and  in  such  cases  the  form  of  advertisement  is  generally  settled  by  the  registrar. 
In  these  cases  application  should  be  made  by  summons  for  an  order  as  in  Form  779, 
and  the  advertisement  will  be  as  in  Form  780. 
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Dividends. 


As  to  inspection  of  the  company's  Looks  in  supervision  cases,  see  sect.  156  of 
1862  and  Section  I.,  Chap.  XII. 

As  to  setting  aside  transactions  as  being  fraudulent  preferences,  see  sect.  164  of 
1862  and  Section  I.,  Chap.  XLV. 

In  due  course  the  liquidator  will  consider  the  claims  sent  in,  and  make  out  the 
list  of  creditors  as  in  the  case  of  a  purely  voluntary  winding-up.  If  necessary,  he 
can  apply  to  the  Court  to  adjudicate  upon  any  disputed  claims,  as  in  a  voluntary 
winding-up,  and  a  claimant  can  also  apply  to  the  Court  as  in  the  case  of  a  com- 
pulsory winding-up. 

Where  the  Court  adjudicates  generally  on  the  debts  and  claims,  the  procedure  will 
be  the  same  as  in  a  compulsory  winding-up  under  the  old  practice. 

Dividends. — "Where  the  Court  has  adjudicated  on  the  debts  and  claims,  it  is  usual 
to  apply  for  liberty  to  declare  dividends,  as  in  a  compulsory  winding-up  ;  but  other- 
wise the  liquidator  acts  as  in  a  purely  voluntary  winding-up. 


Form  779. 

Order  for 
inquiry  as  to 
debts. 


Upon  tlie  applicon  of  A.  B.,  tlie  liqr  of  the  above-named  coy,  hy 
summons,  dated,  &:c.,  and  upon  hearing  the  solors  for  the  applicant, 
and  reading  an  order,  dated,  &c.  [the  supervision  order],  It  is  ordered 
that  an  inquiry  be  made  what  are  the  debts  of  the  sd  coy ;  And  the 
Ct  doth  hby  fix  the  14th  day  of  Oct.,  1892,  as  the  day  on  or  before 
which  the  creditors  of  the  sd  coy  are  to  send  their  names  and  addresses 
and  the  particulars  of  their  debts  or  claims,  and  the  names  and  ad- 
dresses of  their  solors,  if  any,  to  the  sd  A.  B.,  of,  &c.,  the  liqr  of  the 
sd  coy.  And  it  is  ordered  that  such  creditors,  if  so  required  by  notice 
in  writing  from  the  sd  liqr,  by  their  solors  or  personally,  come  in  and 
prove  their  sd  debts  or  claims  at  the  office  of  the  sd  Registrar  (Cos 
Winding-up),  Bankruptcy  Buildings,  Carey  Street,  London,  at  such 
time  as  shall  be  specified  in  such  notice.  And  it  is  ordered  that  in 
default  thof  such  creditors  be  excluded  from  the  benefit  of  anj'  distribu- 
tion made  before  such  debts  are  j^roved.  And  it  is  ordered  that  for 
the  purpose  of  carrying  out  this  order  such  advertisements  be  forthwith 
issued  in  such  newspaper  as  the  judge  shall  direct.  Neic  British  Iron 
Co.f  0031  of  1892,  and  Private  Livestors  Association,  1891,  P.  036,  Keg., 
12  Aug.,  1892. 


Form  780. 

Advertise- 
ment for 
creditors. 


{Title  as  in  Form  1.) 

The  creditors  of  the  above-named  coy  are  required,  on  or  before 
Friday,  the  14th  day  of  Oct.  1892,  to  send  their  names  and  addresses, 
and  the  particulars  of  their  debts  or  claims,  and  the  names  and  ad- 
dresses of  their  solors  (if  any)  to  W.  F.,  of  &c.,  the  liqr  of  the  sd  coy, 
and,  if  so  required,  by  notice  in  writing  from  the  sd  liqr,  are  by  their 
solors  or  personally  to  come  in  and  prove  their  sd  debts  or  claims  at  the 
office  of  the  llegistrar  (Cos  Winding-up),  Bankruptcy  Buildings,  Carey 
Street,  London,  at  such  time  as  shall  bo  specified  in  such  notice,  or  in 
default  tluiroof  ihvy  will  bo  excluded  from  the  benefit  of  any  distribu- 
tion made  before  such  debts  are  proved, 
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Tuesday  the  25tli  day  of  Oct.  1892,  at  12  o'clock  at  iioou,  at  tlie  sd 
offices  of  the  Registrar  (Cos  Winding-up),  is  appointed  for  hearing 
and  adjudicating  upon  the  debt  and  claims. 

Dated  this  day  of  July,  1892. 

,  Registrar. 


Upon  the  applicon  of  C,  the  liqr  of  the  above-named  coy,  by  sum-  Form.  781. 
mens  dated  13th  June,  1892,  and  upon  hearing  the  solors  for  the  appli-  Order  sWms 
cant  and  for and ,  and  upon  reading  the  supervision  order  of  liberty  to 


admit  claim. 


18th  July,  1891,  the  afEt  of  applicant,  filed  10th  June,  1892,  &c.,  it  is 
ordered  that  the  applicant  be  at  liberty  to  admit  the  claim  of  F.,  par- 
ticulars of  which  are  set  out  in  the  sd  afft  of  the  applicant  of  Hth 
June,  1892,  at  the  sum  of  4,184/.  Glendon  Iron  Co.,  1891,  G.  0242, 
17th  June,  1892.     Vaughan  Williams,  J.,  at  Chambers. 


Upon  the  applicon  of ,  the  liqr  of  the  above-named  coy,  and    Form  782. 

upon  hearing  the  solors  for  the  applicant,  and  upon  reading  the  London  TTT     ^ 

Gazette  of  the day  of ,  containing  an  advertisement  requiring  creditors  to 

all  creditors  of  the  sd  coy  to  send  their  names,  addresses,  and  parti-  ■'^'^7^/^^  ^ 

eulars  of  their  debts  or  claims,  and  the  names  and  addresses  of  their 

solors  (if  any),  to  the  applicant ;  And  it  appearing  from  the  certificate 

of  the  sd  liqr  dated,  &c.,  that  all  claims  made  against  the  sd  coy  in 

pursuance  of  the  sd  advertisement  justly  due  and  proper  to  be  allowed, 

have  been  allowed  by  him,  as  such  licp,  without  further  evidence, 

with  the  exception  of  those  mentd  in  the  schedule  hereto.    It  is  ordered 

that  the  persons  named  in  the  second  column  of  the  sd  schedule  hereto 

do,  when  so  required  by  notice  in  writing  from  the  sd  liqr,  come  in  and 

prove  their  sd  debts  or  claim  at  the  Chambers  of  the  sd  judge,  at  such 

time  as  shall  be  specified  in  such  notice.    And  that  in  default  thof  such 

creditors  be  excluded  from  the  benefit  of  any  distribution  made  before 

such  debts  are  proved. 

The  ScnEDULE  above  eefeeeed  to. 

[This  contained  four  columns,  headed  resply  "Name  of  claimant," 
"Address  and  description,"  "Particulars  of  claim,"  and  "Amount 
claimed."]  West  London  Civil  Service  Co.,  1891,  W.  39.52.  North,  J., 
at  Chambers. 


Upon  applicon  of  liqr  by  summons  to  proceed  upon  the  order  dated,  Form  783. 
&c.  \^Form  782],  whereby  the  persons  whose  names  are  set  forth  in  the  Order  allo-w- 
Bchedule  to  such  order  were,  when  required  by  notice  in  writing  from  ing  and  dis. 
tJie  liqr,  to  come  in  and  prove  their  debts  or  claims  as  in  the  sd  order  cia^^°° 
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mentd ;  Aud  upou  hearing  tlie  solors  for  the  applicant  and  for ; 

And  upon  reading  the  sd  order  of  the  3rd  Dec.  1891,  and  the  afft  of, 
&c. ;  It  is  ordered  that  the  several  persons  whose  names  and  addresses 
are  set  forth  in  the  first  part  of  the  schedule  hereto  be  allowed,  as 
creditors  of  the  above-named  coy,  for  the  amounts  set  opposite  their 
respive  names,  and  that  the  claims  of  the  persons  whose  names  and 
addresses  are  set  forth  in  the  second  part  of  the  schedule  hereto  be  dis- 
allowed. And  it  is  ordered  that  the  costs  of  the  applicant  of  this 
applicon  be  costs  in  the  liquidation  of  the  above-named  coy.  [The 
Schedule  hinbefore  referred  to,  which  contains  two  parts — "  Claims 
allowed"  and  "Claims  disallowed."  Each  schedule  being  in  five 
columns,  headed  resply  "No.,"  "Name  of  claimant,"  "Address  and 
description,"  "  Particular  of  claim,"  "  Amount  claimed."]  West  L071- 
don,  Sfc.  Stores,  Lhntd,  1891,  W.  3952.  Eegistrar,  loth  June,  1882. 
And  see  Btickingham  and  Adams,  Limited,  1891,  B.  0705,  Eeg.,  23rd 
March,  1893. 


Form  784. 

Order  declar- 
ing rights  of 
secured 
creditors  to 
prove  for 
deficiency  and 
set  off  interest 
against 
profits. 


The  applicon  of  Q.  and  M.,  which  upon  hearing  the  solors  for  the 
applicants  and  for  the  liqr  of  the  L.  Coy,  Limtd,  in  Chambers,  was 
adjourned  to  be  heard  in  Ct,  coming  on  this  day  to  be  heard  accord- 
ingly, and  upon  hearing  counsel  for  the  applicants  and  for  the  sd  liqr, 
and  upon  reading  an  order  dated  the  22nd  Jan.  1887,  &c.,  this  Ct  doth 
declare  that  for  the  purpose  of  ascertaining  the  amount  for  which  the 
aj)plicants  are  entitled  to  be  admitted  to  prove  as  unsecured  creditors 
of  the  above-named  coy,  no  portion  of  the  proceeds  of  sale  or  realiza- 
tion of  the  applicants'  securities  can  properly  be  appropriated  to  the 
discharge  of  interest  accrued  after  the  8th  Jan.  1887,  being  the  date 
of  the  commencement  of  the  winding-up  of  the  coy,  but  that  any  sums 
representing  profits  realized  by  the  recrs  and  managers  for  the  carry- 
ing on  of  the  business  of  the  Ship  Tavern,  and  also  any  sum  repre- 
senting interest,  dividends,  or  income  arising  from  any  investments  of 
the  proceeds  of  sale  or  realization  of  any  of  the  applicants'  sd  secu- 
rities may  be  properly  so  appropriated  and  retained  by  the  applicants. 
And  this  Ct  doth  declare  that  the  applicants  are  entitled  to  be  ad- 
mitted to  prove  as  unsecured  creditors  of  the  coy  for  a  svmi  represent- 
ing the  full  amount  of  ppal  and  interest  due  to  the  applicants  upon 
their  securities  on  the  8th  Jan.  1887,  and  the  costs  of  the  applicants  as 
plaintiff's  in  the  action  Q.  v.  The  L.  Co.,  Limtd,  and  the  costs,  charges, 
and  expenses  properly  incurred  by  the  applicants  or  the  late  pits,  as  mort- 
gagees, after  deducting  therefrom  the  gross  amount  arising  from  the 
sale  or  roalivcation  of  the  applicants'  securities,  without  regard  to  the 
investment  of  the  amount  so  arising,  or  to  tlio  proceeds  of  such  invest- 
ments when  realized.  And  it  is  ordered  that  it  be  referred  to  the 
taxing  master  to  tax  the  costs  of  the  applicants  and  of  the  liqr  of  the 
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sd  applicon  in  Chambers  and  occasioned  by  the  adjournment  tliof  into 
Ct.  And  it  is  ordered  that  the  costs  of  the  liqr  bo  paid  out  of  the 
assets  of  the  coy.  And  it  is  ordered  that  it  bo  referred  to  Chambers 
to  ascertain  the  amount  for  -whioli,  upon  the  footing  of  the  above 
declarations,  the  applicants  are  entitled  to  be  admitted  to  prove  as  un- 
secured creditors  of  the  coy.  And  it  is  ordered  that  they  bo  admitted 
to  prove  accordingly  for  the  amount  to  be  certified.  And  any  of  the 
parties  are  to  be  at  liberty  to  apply  as  they  may  be  advised.  London, 
Windsor,  &;c.  Co.,  Ld.,  Stirling,  J.,  4th  March,  1892.     B.  241. 

In  the  above  case,  after  a  mortgagee  had,  at  the  commencement  of  the  -winding- 
up,  obtained  a  receiver,  who  carried  on  business  at  a  profit,  the  property  was  sold, 
leaving  a  balance  due  to  the  mortgagee  ;  and  he  was  allowed  to  prove  only  for  the 
balance  due  at  the  date  of  the  winding-up,  after  deducting  the  security,  but  was 
allowed  to  set  off  profit  realized  since  winding-up  against  interest  during  that 
period.     Loudon,  Windsor,  ^-c.  Co.,  (1892)  1  Ch.  G39. 

Contributories. 

After  a  supervision  order  the  liquidator  usually  makes  out  and  settles  the  list,  as  Settliu"-  list. 
in  a  voluntary  winding-up.     However,  in  a  good  many  cases  application  is  made 
to  the  Court  to  settle  the  list.     Applications  by  contributories  to  rectify  the  list  are 
common. 

Sometimes,  and  especially  when  the  Court  has  settled  the  list  of  contributories,    Calls, 
application  is  made  to  the  Court  to  make  calls,  but  in  general  the  liquidator  makes 
the  calls  himself,  and  merely  applies  to  the  Court,  where  necessary,  to  enforce 
payment.     For  orders  for  calls,  see  Volunteer  Co-operative  Co.,  M.  E,.,  22nd  July, 
1877.     B.  1422. 

The  liquidators  generally  declare  dividends  without  any  application  to  the  Court.   Dividends. 

Meetings. 

Sect.  139  of  1862  empowers  the  liquidators  to  summon  general  meetings  for  the  Power  to 
purpose  of  obtaining  the  sanction  of  the  company  by  special  or  extraordinary  reso-   summon, 
lution,  or  for  any  other  purposes  they  think  fit,  and  also  requires  annual  meetings 
to  be  held.     The  meetings   should  be  convened  by  notice,  in  accordance  with  the 
regulations  of  the  company. 

Under  sect.  139  of   1862  the  liquidator  is  to  convene  a  meeting  of  contributories  Annual. 
every  year,  and  submit  an  account  thereto.     This  applies  even  when  a  supervision 
order  has  been  made.      TTriy/^j's  cas<',  5  Ch.  437;  and  Form  765.     See  also  sect.  142,  Final 
as  to  the  final  account.  account. 

As  to  the  power  of  the  Court  to  order  meetings  to  be  summoned,  see  sects.  149  Power  of 
and  91  of  1862;  and  as  to  the  judge's  memorandum  of  direction  for  meeting,  see  Court, 
the  next  form,  and  R.  47  of  1862. 


In  the  Matter,  &c.  _,         „__ 

Memdum.  ^^^^  785. 


Mr.  Justice has  directed  a  meeting  of  the  creditors  of  the  above-  Memorandum 

named  coy  to  be  summoned  pursuant  to  the  above  statute,  for  the  j)ur-  fo^  i^^*'!-"^, 
pose  of  ascertaining  their  wishes  as  to  continuing  to  carry  on  the  works, 
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with  the  view  of  effecting  a  sale  thof  as  a  going  concern,  and  that  such 
meeting  shall  be  held  on,  &c.,  at  the  office  of  the  liqr,  No.  — ,  Old 
Jewry,  in  the  City  of  London.  The  judge  has  appointed  Gr.,  the  sd 
liqr,  to  act  as  chairman  at  such  meeting. 

And  see  Section  I.,  Chap.  XXXVI. 

Meetings  of  creditors  or  contributories  are  frequently  directed,  under  the  old 
practice,  pursuant  to  sects.  91  and  149  of  the  Act  of  18G2,  for  the  purpose  of 
ascertaining  their  wishes  in  regard  to  matters  connected  with  the  winding-up.  The 
meeting  is  sometimes  called  pursuant  to  a  memorandum  as  above,  but  very  com- 
monly an  order  is  made. 

A  meeting  may  be  called  to  consider  whether  a  winding-up  order  shall  or  shall 
not  be  made.  Thus,  in  the  case  of  The  Emma  Silver  Mining  Co.,  a  petition 
having  been  presented,  Malins,  V.-C,  directed  a  meeting  of  members  to  be  con- 
vened ' '  for  the  purpose  of  ascertaining  their  wishes  as  to  certaia  matters  relating  to 
the  winding-up  of  the  company." 


Form  786. 

Notice 
convening 
meeting. 
■Form  45  of 
1862. 


{Title  as  hi  Form  1. 
Notice  is  hereby  given  that  Mr.  Justice  — 


•  has  directed  a  meeting 
of  the  creditors  [or  contributories]  of  the  above-named  coy  to  be 
summoned  pursuant  to  the  above  statute,  for  the  purj)ose  of  ascertain- 
ing their  wishes  as  to  \^stote  the  object  for  which  meeting  called,  unless 
notice  is  hy  advertisement,  in  which  case  say,  certain  matters  relating  to 
the  winding-up  of  the  sd  coy],  and  that  such  meeting  will  be  held  on 
— — day,  the day  of ,  1 8 — ,  at o'clock  in  the noon, 


in  the  county  of 


at   which   time   and  place  all   the 


at  — 

creditors  [or  contributories]   of  the  sd  coy  are  requested  to  attend. 

[The  sd  judge  has  appointed  H.  T.,  of,  &c.,  to  act  as  chairman  of  such 

meeting.] 

Dated  this day  of ,  18 — . 

E.  P.  H.,  Off  Liqr. 

See  Er.  45  and  46  of  1862. 


Form  786a. 

Proxy. 
Form  46  of 
1862. 


{Title  as  in  Form  1.) 

I,  "W.  S.,  of  in  the  county  of  ,  being  a  creditor  [or  con- 
tributory] of  the  above-named  coy,  hereby  appoint  ,  of  ,  as 

my  proxy  to  vote  for  me,  and  on  my  behalf,  at  the  meeting  of  the 
creditors  [or  contributories]  of  the  sd  coy,  summoned  by  direction  of 

[Mr.  Justice ],  to  be  held  on  the  day  of  ,  and  at  any 

adjournment  thof. 

As  witness  my  hand  this day  of  - 


li 


w.  s. 

Signed  by  the  sd  W.  S.  | 
in  the  presence  of  ) 

J.  M.,  of,  &c. 

Sec  R.  46  of  1862, snpra. 

As  to  -wlu'thtT  the  proxy  Hhould  be  a  member  of  the  class  of  persons  called  to  the 
meeting,  see  Madras  Irrigation  Co.,  and  remarks  thereon,  infra,  Section  IV, 
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Mr.    Justice 


{Tlfh;  as  in  Form  1/ 
has    appointed  INIr.    H. 


Form  787. 


T.,   of,   &c.,  one  of  the 


Appointment 
creditors  [or  contributories]  of  the  above-named  coy,  to  act  as  chairman  of  chairman, 

of  a  meeting  of  the  creditors  [or  contributories]  of  the  sd  coy,  sum-  ^^^      ° 

moned  by  direction  of  the  sd  judge,  pursuant  to  the  above  statute,  to 

be  held  on  day,  the  day  of  ,  189 — ,  at  o'clock  in 

the noon,  at ,  in  the  county  of ,  and  to  rejiort  the  result 

of  such  meeting  to  the  sd  judge. 

The  sd  meeting  is  summoned  for  the  purpose  of  ascertaining  the 
wishes  of  the  creditors  \_or  contributories]  of  the  sd  coy  as  to  [state  the 
object  for  ivhich  meeting  called']  ;  and  at  such  meeting  the  votes  of  the 
creditors  [or  contributories]  may  be  given  either  personally  or  by 
proxy. 

Dated  this day  of ,  189 — .  H.  H.,  Registrar . 

The  chairman  is  more  commonly  appointed  by  the  order  directing  the  meeting. 


In  the  matter,  &c. 
I,  H.  T.,  the  person  appointed  by  Mr.  Justice 


Form  788. 


to  act  as  chair- 


tories,  holding  in  the  whole 


Name  of  Creditor 
[or  Contributory]. 


Value  of  Debt 
{or  Number  of  Shares]. 


Number  of  Votes  conferred  on 

each  Contributory  by  the 

Regulations  of  the  Company. 


man  of  a  meeting  of  the  creditors  [or  contributories]  of  the  above- 
named  coy,  summoned  by  advertisement  [or  notice],  dated  the 

day  of ,  188 — ,  and  held  on  the day  of ,  188 — ,  at , 

in  the  county  of ,  do  hby  report  to  the  sd  judge  the  result  of  such 

meeting  as  follows  : — 

The  sd  meeting  was  attended,  either  personally  or  by  proxy,  by 

creditors,  to  whom  debts  against  the  sd  coy  have  been  allowed, 

amounting  in  the  whole  to  the  value  of 1,  [or  by contribu- 


Chairman's 
report  of 
meeting. 
Form  48  of 
1862. 


shares  in  the  sd  coy,  and  entitled 


resply,  by  the  regulations  of  the  coy,  to  the  number  of  votes  hnftr 
mentd]. 

The  question  submitted  to  the  sd  meeting  was,  whether  the  creditors 
[or  contributories]  of  the  sd  coy  approved  of  the  proposal  of  the  off 
liqr  of  the  sd  coy,  that,  «S:c.  [as  the  case  may  be~\,  and  wished  that  such 
proposal  should  be  adojited  and  carried  into  effect. 

The  sd  meeting  was  unanimously  of  opinion  that  the  sd  proposal 
should  [or  should  not]  be  adopted  and  carried  into  effect  [or  The 
result  of  the  voting  upon  such  question  was  as  follows : — 

The  under-mentd  creditors  [or  contributories]  voted  in  favour  of  the 
sd  proposal  being  adopted  and  carried  into  effect : — 
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The  under-mentd  creditors  [or  eontributories]  voted  against  the  sd 
proposal  being  adopted  and  carried  into  effect : — 


Name  of  Creriitor 
[or  Contributory]. 


Address. 


Value  of  Debt 
[or  Number  of  Shares]. 


Number  of  Votes  conferred  on 

earh  Contributoi  y  by  the 

Regulations  of  the  Company. 


Dated  this 


day  of ,  188—. 


(Signed)         H.  T.,  Chairman. 

As  to  the  above  form,  see  Rr.  45 — 47  of  1862. 


Form  789. 

Order  approv- 
ing special 
resolution 
authorizing 
sale. 


Upon  the  applicon  of  H.  and  M.,  the  liqrs  of  the  above-named  coj', 
and  upon  hearing  the  solors  for  the  applicants,  and  upon  reading,  &c. 
The  judge  doth  sanction  the  resolutions  passed  by  the  above-named 
coy  on  the  25th  Sep.  1890,  and  confirmed  on  the  14th  Oct.  1890, 
authorising  the  sale  of  the  ppty  of  the  coy  to  a  new  coy  to  be  called 

The Coy,  Limtd.      Original  Pittsburg^  Sfc.  Mines,  Liintcl.,  North,  J., 

23rd  Jan.  1891.     B.  63. 


Compromises,  Arrangements,  Reconstruction. 

In  ■winding-up  under  supervision,  compromises  with  creditors  (under  sect.  159  of 
1862),  and  with  eontributories  (under  sect.  160),  require  the  sanction  of  the  Court 
as  in  a  compulsory  winding-up.  See  Section  I.,  Chap.  XL VII. ;  and  R.  49  of 
1862. 

As  to  arrangements  and  reconstructions,  see  Section  IV. 


Form  790. 

Order 

sanctioning 
acceptance  of 
composition. 


Upon  the  applicon  of  M.,  the  licj^r,  &c.,  by  summons  dated  3rd  Aug. 
1892,  and  upon  hearing  the  solors  for  the  applicant,  and  upon  reading, 
&c.  It  is  ordered  that  the  applicant  be  at  liberty  to  accept  a  composi- 
tion of  7s.  Q)d.  in  the  I.  on  the  sum  of  1.,  being  the  amount  of  a 

debt  and  calls  on  shares  due  to  the  coy  by  D.,  of  &.c.     And  that  the 
applicant  be  at  liberty  to  consent  to  the  general  arrangement  entered 

into  between  the  sd  D.  and  his  creditors  mentd  in  the  sd  exhibit 

to  the  sd  afl't  of  the  applicant.     Louis  S.  Cohen,  Limtd.,  1892,  L.  088, 
Eegistrar.     10th  Aug.  1892. 

For  order  giving  liberty  to  compromise  misfeasance  proceedings,  see  New  Oriental 
Bank  (Jorporalion,  Vaughan  Williams,  J.,  22nd  June,  1895. 


Form  791.        Upon  the  a])plicon  of  S.,  tlio  li(ir  of  the  above-named  coy,  and  upon 

Tr\ ' hoarinc:  tlio  solors  for  the  applicant,  and  upon  reading  the  order  of  the 

Order  as  to  °  ii  -t 

compromise  of  7th  day  of  Aug.  1 890,  continuing  the  voluntary  winding-up  ot  the  sd  coy, 
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subject  to  the  supervision  of  the  Ct,  the  London  Gazette  of  the   19th  of  claims,  and 

Aug-.  1890,  containing  tlie  advertisement  of  the  sd  order,  a  joint  afft  remuiK-ration 

of  the  applicant  S.  and  M.,  fdedSth  May,  1891,  an  afft  of  the  applicant  and  accounts. 

S.,  filed  5th  June,  1891  ;  It  is  ordered  that  the  applicant  be  authorized 

to  compromise  the  claims  made  upon  the  sd  coy  by  D.  &  Son,  and  the 

debts  duo  from  D.  &  Son  to  the   sd  coy,  by  accepting  from  the  sd 

D.  &  Son  the  sum  of  159^.  IGs.  Id.,  such  sum  to  be  in  full  settlement 

of  all  accounts  between  the  sd  coy  and  the  said  D.  &  Son  ;  And  it  is 

ordered  that  the  applicant  be  at  liberty  to  compromise  the  claim  made 

against  the  sd  coy  by  W.  &  Co.,  by  admitting  them  as  creditors  of  the  sd 

coy  for  the  sum  of  585/.  10s.  K)d.,  and  also  to  compromise  the  claim  of 

the  Birmingham  District  and  Counties  Banking  Coy,  Limtd,  as  lessors 

against  the  sd  coy  by  admitting  the  sd  banking  coy  as  creditors  for 

the  sum  of  1,538/. ;  And  it  is  further  ordered  that  the  accounts  of  the 

applicant,  as  liqr  of  the  sd  coy,  be  taken  in  Chambers,  and  that  his 

first  account  be  brought  in  forthwith  down  to  the  31st  March,  1891  ; 

And  it  is  further  ordered  that  the  remuneration  to  be  a-llowed  to  the 

sd  S.,  as  liqr  of  the  sd  coy,  be  assessed  in  Chambers.     Hope  Iron  and 

Steel  Co.,  North,  J.,  19  June,  1891.     A.  817. 


Miscellaneous  Orders.  Form  792. 


Upon  the  aj)plicon  of  S.,  the  voluntary  liqr  appointed,  &c.,  and  uj)on  Liberty  to 
reading  the  supervision  order  and  writ  in  action,  and  copy  statement  <ieliver  reply 
of  claim  and  counter-claim.  Order  that  the  sd  S.  be  at  liberty  to  deliver  to  triuL 
a  reply  and  proceed  to  trial  in  the  sd  action.     Jablochkoff  Co.,  Pear- 
son, J.,  20th  May,  1884.     A.  737. 


{Title  as  in  Form  1,  adding  "  "W.  and  E.,  Garnishees.")  Form  793. 


Upon  the  applicon  of  J.  and  M.,  both  of  the  city  of  Edinburgh,  Order  on 

chartered  accountants,  the  liqrs  acting  in  the  winding-up  imder  the  garm-shees  to 
'  .        .  o     1  pjjy  (jg^) J  to 

supervision  of  the  Ct  of  Session  in  Scotland,  of  the  above-named  coy,  liquidators  in 

hnf tr  referred  to   as  the  i  udgment  creditors,  and  upon  hearing  the  p^otoh  wmd- 

J       »  '  1  »  iiig--up. 

solors  for  the  applicants,  and  upon  reading  the  afft  of  J.,  filed  the 

3rd  day  of  May,  1886,  and  the  order  7iisi  made  herein,  and  dated  the 
3rd  day  of  May,  1886,  whereby  it  was  ordered  that  all  debts  owing  or 
accruing  due  from  the  above-named  garnishees  to  the  above-named 
judgment  debtor  should  be  attached  to  answer  a  judgment  or  order 
recovered  against  the  sd  judgment  debtor  by  the  above-named  judg- 
ment creditors  in  the  High  Court  of  Justice,  on  the  5th  day  of  April, 
1886,  for  the  sums  of  1,000/.  and  interest,  on  which  judgment  or  order 
the  sum  of  600/.  and  interest  remained  due  and  unpaid  ;  It  is  ordered 
that  the  sd  garnishees  do  forthwith  pay  the  sd  judgment  creditors  the 
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Form  794. 

Gamisliee 
order  nisi. 


debt  due  from  them  to  the  sd  judgment  debtor  (or  so  mucb  thof  as 
may  be  sufficient  to  satisfy  the  judgment  debt),  and  that  in  default 
thereof  execution  may  issue  for  the  same,  and  that  the  costs  of  this 
applicon  be  pd  by  the  judgment  debtor.  California  Redwood  Co., 
Pearson,  J.,  10  May,  1886. 

In  the  High  Ct,  &:c.     Chancery  Division. 
Mr.  Justice  Chitty  at  Chambers. 

In  the  matter  of  the  Cos  Acts,  1862—1867  and  1877,  and 
In  the  matter  of  The Coy,  Limtd, 

W.  P.,  Creditor. 

H.  W.,  Debtor, 
and 

A.  and  S.,  Garnishees. 
Upon  the  applicon  of  W.  P.,  the  licp  of  the  above-named  coy  under 
supervision  of  this  honourable  Ct,  and  hearing  the  solor  of  the  appli- 
cant, and  upon  reading  an  order  dated,  &c.,  an  order  dated,  <S:c.,  and 
an  afft  of  the  sd  W.  P.  filed,  &c.,  It  is  ordered  that  all  debts  owing  or 
accruing  from  A.,  of,  &c.,  and  S.,  of,  &c.,  to  the  above-named  H.  W. 

be  attached  to  answer  the  sum  of 1.,  which  by  the  sd  order  dated, 

&c.,  the  sd  "W".  P.  recovered  against  the  sd  H.  W.,  and  also  interest  at 

the  rate  of  4.1.  p.c.  p. a.  on  the  sd /.  from  the  \_date  of  orde7-~\  ;  And 

it  is  ordered  that  the  sd  A.  and  S.,  and  also  the  sd  H.  AV.  do  resply 
attend  before  Charles  Burney,  Esquire,  the  chief  clerk  of  the  Honor- 
able Mr.  Justice  Chitty,  at  the  chambers  of  the  sd  judge  situate  in 
the  Poyal  Courts  of  Justice,  Strand,  London,  Saturday,  the  23rd  Jan. 
1886,  at  twelve  o'clock  at  noon,  to  show  cause  why  the  sd  A.  and 
S.,  or  one  of  them,  should  not  pay  to  the  sd  W.  P.  the  debt  due  from 
them  to  the  sd  H.  W.,  or  so  much  thof  as  may  be  sufficient  to  satisfy 

the  sd  sum  of 1,  and  interest  afsd.     Cwm  Clock,  Sfc.  Co.,  Chitty,  J., 

5th  Jan.  1886. 


Form  795. 

Garnishee 

order 

absolute. 


{Title  as  in  last  Form.) 

Upon  the  applicon  of  W.  P.,  the  creditor,  and  hearing  the  solor 
for  the  applicant,  and  upon  reading  the  garnishee  order  7iisi  dated 
the  5th  Jan.  1886,  whereby  it  was  ordered  that  all  debts  \_recite 
last  Form  down  to  ^^  date  of  order  "^,  and  no  one  apj)earing  for  the  sd 
debtor  or  garnishees  or  either  of  them,  although  duly  summoned  to 
appear  pursuant  to  the  sd  order,  as  by  afi'ts  appear.  It  is  ordered  that 
the  sd  garnishees  or  one  of  them  do  forthwith  pay  the  sd  creditor  the 
debt  due  from  him  to  tlio  sd  debtor  (or  so  much  thof  as  may  be  suffi- 
cient to  satisfy  the  sd  debt),  and  that  in  default  thof  execution  may 
issue  for  the  same.  Great  Western  Forest,  Sfc.  Co.,  Pearson,  J.,  23rd 
Jan.  1886. 
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Upon  the  applicon  of  B.,  the  liqr  of,  &c.,  by  summons  dated,  and    Form  796. 
upon  hearing  the  solors  for  the  applicant,  and  upon  hearing  the  respt  q  j  .  f  .    .  i 
S.  in  person,  and  upon  reading  the   order  dated,  &c.,  to  continue  the  examiuu.tion 
winding-up  of  the  above-named  coy,  subject  to  the  supervision  of  the  °  ooutnbu- 
Ct,  and  an  order  dated  the  7th  of  July,  1892,  Order  that  the  sd  S.,  means. 
who  is  one  of  the  persons  named  in  the  sd  order  dated  the  7th  of  July, 
1892,  do  attend  before  the  Registrar  (Cos  AVinding-up),  at  the  Bank- 
ruptcy Buildings,  &c.,  at  sucli  time  as  such  registrar  may  appoint,  and 
be  orally  examined  as  to  whether  any  and  what  debts  are  owing  to 
him,  and  whether  he  has  any  and  what  other  pi^ty  or  means  of  satisfy- 
ing the  sd  order  dated  the  7th  of  July,  1892  ;  And  it  is  ordered  that 
the  sd  S.  do  produce  any  books  or  other  documents  in  his  possession 
or  power  relating  to  the  same  before  the  sd  registrar  at  the  time  of  the 
examination.    Postage  Stamp  Co.,  1892,  P.  0105.    Eeg.,  7th  Dec.  1892. 


Upon  the  applicon  of  C,  the  voluntary  liqr  of  the  above-named  coy.  Form  796a. 

and  upon  hearing,  &c.,  and  upon  reading  [^siipervisioti  order  and  affts,  Lib^p^^y  ^g 

a7id^  office  copy  return  to  Eegr  of  Joint  Stock  Cos  dated,  &c.,  pursuant  liquidator  to 

to  sect.  143  of  the  Cos  Act,  1862,  and  the  applicant  undertaking  to  pay  fo  pu"^;J^J,'j!r 

the  sum  of 1.,  the  balance  remaining  in  his  hands  in  respect  of  on  uudertak- 

unclaimed  dividends  into  the  Cos  Liquidation  Account  at  the  Bank  of  |^?  '^  P^^, 
England,  if  the  sd  sum  shall  not  have  been  claimed  on  or  before  the  Companies 
of  May,  1893.     It  is  ordered  that  the  applicant  be  at  liberty  to  ^iquidation 


deliver  over  to ,  the  purchaser  of  the  plant  and  stock  of  the  above- 
named  coy,  the  trading  books  of  account,  railway  rates  books,  wages 
books,  and  trading  contracts  of  the  sd  coy.  Glendon  Iron  Co.,  1891, 
G-.  0242.     Eeg.,  28th  Jan.,  1893. 

For  order  for  cross-examination,  see  Economic  Tire  Office,  Hood,  Reg.,  6th  Dec,   Other  mis- 

1895;  for  leave  to  boiTow,  Za«^ -Se««-j^ies  Co.,  V.  Williams,  J.,  30th  Oct.,  lS9o  ;  for  cellaneou3 

orders, 
leave  to  consent  to  scheme  of  arrangement  of  another  company,  Mortgage  Insurance 

Corp.,  V.  Williams,  J.,  6th  Aug.,  1895  ;  for  liberty  to  debenture -holder  to  pay  money 
into  Court  to  indemnify  liquidator  for  costs  in  action  by  applicant  in  company's 
name.  Hemp  Yarn  ^-  Cordage  Co.,  Hope,  Eeg.,  6th  May,  1896  ;  for  stay  of  super- 
vision proceedings,  and  payment  of  balance  (after  remuneration,  &c.)  to  the  company, 
Preston,  Davies,  ^c.  Co.,  Hope,  Eeg.,  12th  Oct.,  1896. 

Accounts  of  Liquidator. 

Sect.  15  of  1890,  which  requires  the  liquidator  of  a  company  the  winding-up  of  Sect.  15  of 
which  is  not  concluded  within  a  year  after  its  commencement  to  send  statements  of   1890. 
account  to  the  Eegistrar  of  Joint  Stock  Companies,  and  to  pay  the  unclaimed  or 
undistributed    assets    to   the   Companies    Liquidation    Account,    &c.,    applies    to 
winding-up  under  supervision.     Stock  and  Share,  iS,-c.  Co.,  (1894)  1  Ch.  736.     For  the 
practice  under  the  section,  see  Section  I.,  Chap.  XXIV. 

Sect.  139  of  1862  requires  the  liquidator  to  convene  a  meeting  of  contributories  Annual 
every  year,  and  submit  an  account  thereto  ;  and  this  applies  even  when  a  super-  account, 
vision  order  has  been  made.      Wright' s  case.  5  Ch.  437.     See  also  sect.  142  as  to  the 
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Order  for 
account. 


Passing  and 
verifying. 


final  account.  And  as  to  both  sections,  see  Section  II.,  notes  under  Forms  748  and 
764. 

Moreover,  the  liquidator  can  at  any  time,  on  the  application  of  a  party  interested, 
be  ordered  by  the  Court  to  bring  in  his  account.     See  IFriyht'' s  case,  6  Ch.  443. 

And  it  is  not  unusual  for  liquidators  themselves  to  aj^ply  to  pass  and  vouch  their 
accounts. 

As  to  leaving,  passing,  and  verifying  a  liquidator's  accounts,  see  R.  19  of  1862, 
supra. 

R.  S.  C.  1883,  Ord.  L.  r.  23,  provides : — The  accounts  of  liquidators  shall  be 
passed  and  verified  in  the  same  manner  as  is  by  this  order  directed  as  to  receivers' 
accounts. 


Form  797.        On  the  part  of  B.,  of 


a  creditor  of  the  above-named  coy,  that 


Summons  to 
compel  liqui- 
dator to  bring 
in  his  account. 


A.,  the  liqr  of  the  sd  coy,  may  Le  ordered  within  seven  days  after 
service  to  leave  at  the  office  of  the  registrar,  Bankruptcy  Buildings, 
afsd,  his  \_thi7-d~\  account  as  sucli  liqr,  and  that  the  sd  A.  may  be 
ordered  to  pay  th.e  costs  of  this  ajDplicon. 


Form  798. 

Summons  by 
liquidator  for 
liberty  to 
bring  in 
account. 


On  the  part  of  A.  B.,  of,  &c.,  the  liqr  of  the  above-named  coy,  that 
he  may  be  at  liberty  to  carry  in  and  pass  his   account  as   such,  liqr 

[from  the  foot  of  his  last  account  up   to  the  day  of  ,  or 

as  the  case  may  be'],  and  that  all  proper  directions  may  be  given  by 
the  Ct. 


Form  799. 

Summons  by 
surety  for 
liberty  to 
attend  pass- 
ing of 
account. 


Let,  &c.,  on  the  part  of  N.,  one  of  the  sureties  for  A.,  the  liqr  of  the 
above-named  coy,  that  tbe  sd  N.  may  be  at  liberty  to  attend  at  his 
own  expense  the  passing  of  the  accounts  of  the  sd  A.  as  such  liqr. 

In  special  cases,  e.g.,  where  the  liquidator  has  become  bankrupt,  his  surety  may 
obtain  liberty  to  attend  as  above.     See  Birmingham  Breiverg  Co.,  52  L.  J.  Ch.  358. 


Form  800. 

Order  for 
delivery  of 
account. 


Upon  the  applicon,  iS:c.,  Order  that  the  [off]  liqr  do  leave,  &c.,  on  or 
before  5th  Feb.  1880,  or  subsequently  within  seven  days  after  service 
upon  him  of  this  order,  a  full,  true,  and  particular  account,  verified  by 
afft,  of  all  moneys  received  by  or  allowed  to  the  sd  G.  as  such,  joint 
[off]  liqr,  or  any  person  or  persons  by  his  order  or  to  his  use,  and  of 
all  payments  made  by  him  on  account  of  or  in  respect  of  the  sd  coy  for 
the  business  transacted  from  the  commencement  of  the  winding-up. 
And  order  him  within  four  days  after  service  to  pay  into  the  Bank  of 
England,  to  tlio  account  of  the  [off]  liqr,  177/.,  genorally  on  account 
of  moneys  belonging  to  the  sd  coy  in  his  hands  as  such  joint  [off]  liqr. 
And  costs  of  applicon  reserved.  Oakham  Collieries,  M.  E.,  22nd  Jan. 
1880.     B.  G8. 
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{Title. 


Form  800a. 


The  first  \_or  as  the  case  may  he']  account  of  A.,  tlie  liqr  of  tlio  above-  Form  of 
named  coy,  brought  into  Chambers  in  pursuance  of  tbo  order  dated  ^°''°'"^*- 

the day  of ,  of  his  receipts,  and  payments,  and  allowances  as 

such  liqr,  from  the day  of to  the day  of . 

Eeceipts. 


No.  of 
Item. 

Date  when 

received. 

Names  of  Persons 
from  whom  received. 

On  what  Account 
received. 

Amount  received. 

£       s.        d. 

Payments  and  Allowances. 


No.  of 
Item. 

Date  when  paid 
or  allowed. 

Names  of  Persons  to 
whom  paid  or  allowed. 

For  what  purpose 
paid  or  allowed. 

Amount  paid  or 
allowed. 

£        s.        d. 

Summary. 

Total  amount  received  on  this  account £      :      : 

Total  amount  of  payments  and  allowances  on 

this  account £      :       : 

Balance  due  from  the  liqr  and  now  in 
the  Bank  of  England  to  the  credit  of 
the  liqr £      :      : 

The  svimmary  must  of  course  vary  according  to  circumstances,  but  the  above 
form  is  in  accordance,  mutatis  mutandis,  with  App.  L.  14,  to  R.  S.  C.  1883. 

At  the  hearing  of  the  summons  the  liquidator  will  attend  and  vouch  the  account, 
and  the  summons  will  be  adjourned  from  time  to  time  as  may  be  necessary.  Under 
Ord.  L.  rr.  20,  23,  the  account  must  be  verified  by  the  liquidator's  affidavit  before 
it  is  left  at  Chambers.  The  affidavit  is  to  be  as  follows  (Ord.  L.  r.  20,  as  amended 
by  Orders  of  October,  1884),  but  see  note,  infra. 


Formal  parts:  see  Form  11.  Form  800b. 

I, ,  of ,  the  off  liqr  of  the  above-named  coy,  make  oath  and  Affidavit  of 

say  as  follows: — 1.  I  have  not,  nor  hath  nor  have  any  person  or  no  receipts  or 
persons  by  my  order,  or  to  my  knowledge  or  belief,  for  my  use  as  since  last 

p^  Y  Y  account. 
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such,  off  llqr  as  afsd,  received  any  sum  or  sums  of  money,  nor  any 
interest,  discount,  or  accretion  in  respect  tliof,  or  made  any  payment 
or  payments  whatsoever  on  account  or  in  respect  of  the  above-named 

coy,  since  the day  of ,  the  date  of  the  closing  of  my  fifth 

account  herein.     2.  [As  to  sureties]. 


Form  801.  Formal  parts  :  see  Form  10. 

Summons  to  ^^  ^^^  P^^^  ^^  ^-j   ^^^  ^^^  ^f  the    above-named  coy,  that  he   may 

extend  time  have  fourteen  days'  further  time  to  leave  in  my  Chambers  his  [first] 

to  leuve  . 

account.  account  as  such  liqr,  pursuant  to  the  order  dated,  &c. 


Form  802.        I,  C,  of ,  accountant,  the  liqr  of  the  above-named  coy,  make 

■  oath  and  say  as  follows  : — 

1 .  The  account  marked  with  the  letter  A  produced  and  shown  to  me 
at  the  time  of  swearing  this  my  afft,  and  purporting  to  be  an  account 
of  the  receipts  and  payments  by  me  as  such  liqr,  from  the  7th  day  of 
Jan.  189 — ,  to  the  6th  day  of  July,  189 — ,  both  inclusive,  contains  a 
true  account  of  all  and  every  sum  or  sums  of  money  [and  of  all  inte- 
rest, discount,  and  accretions  in  respect  thereof]  received  by  me  or 
[allowed  to  me  or  received  by  or  allowed  to]  any  other  person  or 
persons  by  my  order  or  to  my  knowledge  or  belief  for  my  use  on 
account  or  in  respect  of  the  sd  coy  :  except  what  is  included  as  received 
in  the  former  account  \_or  accounts]  sworn  by  me. 

2.  The  several  sums  of  money  mentd  in  the  sd  account  hereby  verified 
to  have  been  pd  and  allowed,  have  been  actually  and  truly  so  pd  and 
allowed  for  the  several  purposes  in  the  sd  account  mentd. 

3.  The  sd  account  is  just  and  true  in  all  and  every  the  items  and 
particulars  therein  contained  according  to  the  best  of  my  knowledge 
and  belief. 


Affidavit 
verifying 
account. 


The  affidavit  must  refer  to  the  books  as  exhibits,  andthememorandiim  of  identity 
will  state  that :    "This  and  the  preceding-  [10]  pages  contain  the  account  entered  in 

the  book  marked  A,  mentioned  and  referred  to  in  the  affidavit  of ,  sworn  in 

•  these  mattoi-s  before  me  by  the  said this day  of ." 

When  the  account  had  been  settled  the  liquidator's  solicitor  had  it  copied  out  in 
duplicate  books,  and  in  due  course  the  chief  clerk  [now  the  registrar]  made  a  certi- 
ficate of  allowance  as  follows  [Form  S02b],  and  also  signed  at  the  foot  of  the 
accounts  a  note  stating  that : 

"  This  is  the  account  mentioned  in  my  certificate  dated  the day  of . 

A.  B.  Chief  Clerk."     [now  "Registrar."] 


Form  802a.       ^^  ^^lo  P^^'^  of  A.  B.,  of,  &c.,  liqr  of  the  above-named  coy,  to  proceed 

~  on  his  first  [or  as  the  case  may  he^  account  herein, 

nummons  to  ./       j 

proceed  on  i\t  the  time  iippointed  the  account  .slutuld  bo  left,  duly  verified  as  below  men- 

■*  tioiicd,  and  a  sumiaons  taken  out  as  above. 


ACCOUNTS.  601 

In  pursuanco  of  tlio  directions  given  to  nao  by  the  Honourahlo  Mv.  Form  802b. 

Justice ,  I  herohy  certify  tlaat  in  pursuance  of  tlio  order  made  in  Certificate  as 

these  matters,  dated  the  day  of ,  A.,  the  person  appointed  to  liquidator's 

[off]  liqr  of  the  above-named  coy,  has  rendered  his  ffii'st]  account  as  ^'^*^°^^  •'^• 
such  off  liqr  of  his  receipts  and  payments  and  allowances  in  respect  of 

the  sd  coy  from  the  time  of  his  appointment  [_or  as  from]  the day 

of to  the day  of  ,  and  such  account  has  been  passed 

and  duly  entered  pursuant  to  the  general  orders,  and  is  verified  by  the 

affdt  of  the  sd  [off]  liqr  filed  the day  of .     The  sd  receipts 

amount  altogether  to  the  sum.  of  31G/.  l.s.  9r/.,  and  the  sd  payments  and 
allowances  to  the  sum  of  471.  12.9.  Od.,  and  there  is  due  from  the  sd 
[off]  liqr,  as  the  balance  of  his  first  account,  the  sum  of  268/.  9s.  9(1., 
■which  sum  the  sd  [off]  liqr  is  to  account  for  in  his  next  account. 

There  was,  on  the  1st  day  of  May,  1883,  standing  in  the  Bank  of 
England  to  the  credit  of  the  account  of  the  [off]  liqr  the  sum  of 
266/.  5s.  6d.,  as  appears  by  the  deputy  cashier's  certificate  dated  the 
4th  day  of  May,  1883,  and  the  sd  [off]  liqr  has  in  his  hands  the  sura 
of  21.  4s.  3d. 


In  pursuance,  &:c.,  the  sd  receipts  amount  altogether  to  the  sum  of    Form  802e. 
300/.,  which  being  added  to  the  sum  of  1,700/.,  the  balance  due  from  Another 
the  sd  [off]  liqr  on  his  last  account,  and  standing  to  the  credit  of  certificate, 
the  sd  [off]  liqr  at  the  Bank  of  England,  they  make   together  the 
sum  of £2,000 

The  sd  payments  and  allowances  amount  to  the  sum  of  ...  .         400 

And  there  is  due  from  the  sd  [off]  liqr  as  the  balance  of  such 

account  the  sum  of 1 ,  600 

Which  sum  of  1,600/.  was  standing,  &c. 


In  pursuance,  &c.,  the  sd  [off]  liqr  has  not  received  anything  from  Form  802d. 

the  foot  of  his  third  account  up  to  and  including  the day  of .  Another 

The  sd  payments  amount,  &c.  cei-tificate 

■^    ^  wnero  no 

receipts. 

In  pursuance,  &c.  £      s.  d.    Form  802e. 

The  sd  receipts  amount  altogether  to  the  sum  of  ... .         9     710  Certificate  on 

To  which  being  added  the  balance  due  from  the  sd  passms^  final 

[off]  liqr,  on  passing  his  third  account,  amounting 

to  the  sum  of 225     6  10 

They  make  together  the  sum  of   234   14     8 

The  payments  and  allowances  also  amount  to  the  like 

sum  of 234  14     8 

And  there  is  not  anything  remaining  due  to  or  from  the  sd  [off]  liqr 
on  the  balance  of  such  fourth  and  final  account. 


account. 


Y  Y  '^ 
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The  i)ayments  allowed  in  the  sd  account  include  the  sum  of 1,  to 

the  sd  H.  in  respect  of  his  remuneration  as  such  [off]  liqr  as  afsd. 

The  pajTnents  allowed  in  the  sd  account  also  include  the  sum  of 

/.,  being  the  amount  of  dividends  unclaimed  and  pd  into  Ct  to  the 

credit  of  these  matters,  pursuant  to  [Rule  25  of  the  Chancery  Funds 
Consolidated  Rules,  1874].  And  I  hby  certify  that  the  affairs  of  the 
sd  coy  have  been  completely  wound  up. 


Fixing  by 
Coiirt. 


Increasinc 


Taxation. 


Remuneration. 

The  Court  is  sometimes  asked  to  fix  the  remuneration  of  the  liquidators.  It  has 
jurisdiction  under  sects.  93,  151  of  1862.  And  see  Cannan^s  Claim,  7  Eq.  102,  and 
the  following  forms. 

Moreover,  where  a  voluntary  liquidator  has  been  appointed  at  a  specified  remu- 
neration, the  Court,  after  a  supervision  order,  has  power  to  increase  it  in  a  proper 
case.  Northern  Counties  Banh,  Chitty,  J.,  at  chambers,  15th  March,  1883.  And 
the  supervision  order  now  almost  invariably  requires  the  liquidator's  remuneration 
to  be  brought  in  for  taxation.  See  Form  768,  supra,  and  the  note  thereto.  The 
tendency  now  is  to  give  the  liquidator  remuneration  on  the  scale  applying  to 
official  receivers. 


Form  803.        Upon  the  applicon  of  C,  the  liqr  of  coy,  and  upon  hearing  the  solors 

for  the  applicants  and  for  D.,  the  person  appointed  to  represent  the 

remuneration    creditors,  and  upon  reading  an  order  dated  18th  July,  1876,  the  affir- 

of  liquidators,  mation  of  the  sd  C,  filed,  kc.  Order  that  the  sum  of 1,  be  allowed 

the  sd  liqr  for  his  services  as  liqr  from  the  1st  July,  1876,  to  the  31st 
March,  1877,  both  inclusive,  and  that  he  be  at  liberty  to  retain  the 
same  out  of  the  assets  of  the  sd  bank.  And  order  that  the  costs  of  this 
applicon  be  costs  in  the  winding-up.  Oriental  Commercial  Bank, 
Bacon,  V.-C,  18th  April,  1877.     B.  678. 

For  order  containing  declaration  as  to  right  to  remuneration  under  special  agree- 
ment, see  Yuruari  Co.  (1891,  Y.  0379),  Vaughan  Williams,  J.,  30th  June,  1896. 


Form  804. 

Order  fixing 
remuneration 
of  liquidator. 


Upon  the  applicon  of  B.,  W.,  and  S.,  the  liqrs  of  the  above  coy,  and 
upon  hearing  the  solors  for  the  applicants,  and  upon  reading,  &c., 
Order  that  the  remuneration  of  the  liqrs  of  the  coy  be  allowed  at  the 
rate  of  4  p.c.  upon  the  first  10,000Z.  of  the  realized  assets  of  the  sd  coj^, 
and  at  the  rate  of  3  p.c.  upon  such  assets  bej'ond  the  sd  10,000^.  up  to 
20,000/.  And  order  that  the  sd  liqrs  be  at  liberty  to  retain  the  sd 
rcmunoration  out  of  the  assets  of  tlie  coy,  and  to  apply  for  further 
remuneration  in  respect  of  any  assets  realized  beyond  20,00CV.  Rad- 
cliffe  Investment  Co.,  Bacon,  V.-C,  2Gth  April,  187o.  B.  G94.  [Super- 
vision Order,  7(h  June,  1873.] 
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Upon  tho  applicon  of  A.  and  S.,  tho  surviving'  liqrs  of  tho  coy,  and    Form  805. 

tipon  hearing  tho   solors  for  the   applicants,    and  reading:  tlie    order  TT'.       Ti 
i-  '='  Li.'  o  Order  allow- 

dated  26th  April,  187.5,  order  dated  21st  April,  1877,  order  dated  29th  iiij>- liqui- 

Jan.  1878,  and  4th  Jan.  1880,  and  it  appearing  the  realized  assets  of  '^''^"^''  furtlicr 
,     „    T        ,  ,  remuneration, 

the  coy  exceed  20,000/.,  Order  that  the  remuneration  of  the  sd  liqrs  be 

allowed  at  2 J  p.c.  upon  4,994/.,  tho  amount  of  tho  realized  assets  of 

the  coy  in  excess  of  20,000/.,  and  upon  all  other  sums,  if  any,  realized 

by  the  sd  liqrs,  and  that  the  sd  liqrs  be  at  liberty  to  retain  their  sd 

remuneration  out  of  the  assets  of  the  sd  coy.    Radcliffe  Investment  Co., 

Bacon,  V.-C,  8th  May,  1882.     B.  847. 

Upon  the  two  several  applicons  of  the  liqr  of  the  sd  coy,  and  upon    Form  806. 

hearing  tho  solors  for  the  applicant,  Order  that  the  applicant  be  at  y .,         7 

liberty  to  convene  a  meeting  of  the  creditors  thof  for  the  purpose  of  convene 

submittine:  to  them  and  obtainins:  their  sanction  to  an  arrana-ement  ™^*i*'"o  oi 

°  ,  ^     _  _  °  creditors  as  to 

between  the  creditors  and  the   applicant  with  respect  to  his  future  remuneration. 

remuneration  as  such  liqr.      Credit  Co.  and  another  co.,  Kay,  J.,  29tli 

May,  1883.     A.  829. 

The  advertisement  was  as  follows : — 

In  the  High  Ct,  &c.  Form  807. 

In  the  matter  of  the  Cos  Acts,  1862  and  1867,  "T-,      7- 

, '  '  Advertise- 

^^*-'-  ment  of  meet- 

In  the  matter  of  the  Joint  Stock  Ai-rangement  Act,  1870,  ing  as  to 

and  remuneration. 

In  the  matter  of  the  Credit  Coy,  Limtd. 
Notice  is  hereby  given  that  the  Hon.  Mr.  Justice  Kay  has  directed  a 
meeting  of  the  creditors  of  the  above-named  coy  to  be  summoned  pur- 
suant to  the  above  statutes,  for  the  purpose  of  ascertaining  their  wishes 
as  to  an  agreement  intended  to  be  entered  into  with  Mr.  D.,  the  liqr 
of  the  coy,  with  respect  to  an  allowance  to  be  made  to  him  out  of  the 
dividends  payable  to  creditors,  as  an  addition  to  his  remuneration,  and 
that  such  meeting  will  be  held  at  the  Cannon  Street  Hotel,  in  the  City 
of  London,  on  Thursday,  the  14th  day  of  June  instant,  at  twelve  o'clock 
at  noon,  at  which  time  and  place  all  the  creditors  of  the  sd  coy  are 
requested  to  attend. 

The  sd  judge  has  appointed  Mr.  E.  M.,  of ,  to  act  as  chairman 

of  the  sd  meeting. 

Dated  the  5th  day  of  June,  1883. 

E.  J.  D.,  Liqr. 

Costs. 

Sect.  144  of  1862  proA-idcs — All  costs,  charges,  and  expenses  properly  incuiTcd  in  Priority, 
the  voluntary  winding-up  of  a  company,  including  the  remuneration  of  the  liqui- 
dators, shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  all  other 
claims.     [See  notes  to  this  section  in  Section  II.] 
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Taxation . 


Where  a  supervision  order  is  made  on  a  creditor's  petition,  the  costs  of  the  liqui- 
dator incurred  previously  are  payable  in  priority  to  the  petitioner's  costs  of  obtaining 
the  order ;  but  those  costs  rank  before  liquidator's  costs  subsequently  incurred. 
mw  York  Exchange  Co.,  (1893)  1  Ch.  371. 

Sometimes  the  liquidator's  costs,  &c.,  are  taxed  in  the  winding-up,  but  under  the 
old  practice  he  very  commonly  paid  them  without  taxation,  upon  an  undertaking 
from  the  solicitor  as  mentioned  in  Section  II.  ;  but  see  notes  to  next  form. 


Form  808. 

Taxation  of 
costs. 


Ui^on  the  applicon  of  L.,  the  liqr  of  coy,  by  summons  dated  15th 
June,  1877,  and  upon  hearing  the  solor  for  the  sd  liqr  and  for  N.,  a 
debenture-holder  of  coy,  and  upon  reading,  &c.,  and  an  order  dated 
Gth  Nov.  1875,  It  is  ordered  \_usual  order  for  taxation  of  liqr'' s  costs,  Sj-c, 
siijjra,  p.  518].  And  order  that  such  costs,  charges,  and  expenses, 
■when  so  taxed,  be  pd  out  of  the  assets  of  the  sd  coy.  Newspaper  Co., 
M.  E.,  22nd  June,  1877.  B.  1143.  And  see  Heijivood  Chemical  Co., 
0136  of  1892.     Eeg.  19th  June,  1893. 

See  also  order  in  Brentwood  Brick  Co.,  loth  November,  1878,  A.  2089,  where  the 
costs  were  directed  to  be  taxed  ' '  for  the  purpose  of  being  paid  out  of  the  assets  of 
the  company,  as  and  when  may  be  hereafter  ordered." 

Under  the  form  of  supervision  order  now  commonly  adopted  by  Vaughan 
Williams,  J.  (Form  768),  aU  costs  have  to  be  taxed. 


Removal  of  Liquidators  and  filling  up  Vacancies. 

See,  as  to  this,  sect.  150  of  1862,  and  Forms  770  et  seq. 

As  to  what  is  due  caiise  for  removal,  see  Section  I.  Chap.  L. 

As  to  the  power  of  Court  to  remove  liquidators  appointed  by  the  company,  see 
sect.  141  of  1862  ;  and  Ex  parte  Turner,  9  W.  R.  500  ;  Ex  parte  Ftdbrook,  2  De  G. 
J.  &  S.  348;  Oxford  Building  Co.,  49  L.  T.  495.  The  power  to  remove  in  super- 
vision cases  is  either  under  sects.  141  and  150,  or  under  sects.  93  and  151. 

The  Court  may,  on  making  a  supervision  order,  appoint  a  liquidator,  where  the 
contributories  have  not  done  so  by  their  winding-up  resolutions.  London  Quays  Co., 
3  Ch.  394. 

But  after  a  supervision  order  the  shareholders  may  meet,  resolve  on  appointment 
of  new  liquidator,  and  inform  the  Coiu't  of  their  wishes.  Montrotier  Asphalts  Co., 
W.  N.  1874,  172. 


Form  809. 

Affidavit  of 
iitncHs  of 
liquidator. 


1.  I  have  for  more  than  [15  years]  last  past  known,  as  being  well 
acquainted  with  W.,  of ,  chartered  accountant,  the  person  pro- 
posed to  bo  appointed  liqr  of  the  above-named  coy. 

2.  The  sd  AV.  is  a  member  of  the  firm  of ,  chartered  accountants, 

and  has  been  a  member  of  such  firm  for  the  whole  period  during  which 
I  have  been  acquainted  with  him. 

3.  The  sd  W.  is  a  person  of  respectability  and  integrity  and  of  good 
credit,  and  in  my  j  udgmout  is  a  fit  and  proper  person  to  be  appointed 
liqr  of  the  coy. 
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Upon  tlie  applicon  of ,  being  the  committee  appointed  by  the    Form  810. 

general  body  of  creditors  to  represent  thoni  in  the  wiuding-np  ot  the  Order  rcmov- 
above-named  coy,  &c.,  Order  that  B.,  one  of  the  joint  liqrs  of  the  sd  iii^' one  of  two 
coy,  be  and  he  is  hby  removed  from  such  office,  and  the  sd  K.,  the  and  conthm- 
other  joint  liqr,  be  continued  and  ho  is  hby  appointed  sole  liqr  of  the  i^i?  tHe  other. 
sd  coy.     And  order  that  the  applicants  and  the  sd  B.  and  K.  bo  allowed 
their  costs  of  and  relating  to  this  applicon  out  of  the  assets  of  the  sd 
coy  [to  be  taxed].      Colonial  Trusts  Corporation,  M.  E.,  19th  Dec.  1878. 
A.  2303. 

In  tho  above  case  the  Kquidators  could  not  agree  as  to  the  appomtment  of  a 
solicitor,  and  accordingly  one  of  them  was  removed  on  the  application  of  the  com- 
mittee.    See  further  as  to  removal  of  liquidator,  supra. 


Upon  the  applicon  of  D.  and  S.,  creditors  of  the  above-named  coy,    Form  811. 
to  remove  T.  from  the  office  of  [off]  liqr  of  sd  coy,  and  to  appoint  H.  Order  remov- 
in  his  place  and  stead,  &c.,  Order  that  the  [off]  liqr  of  sd  coy  be  re-  ing  liquidator 
moved  from  his  office  as  such  [off]  liqr  as  afsd.     And  order  that  in  his  ^„  another" 
place  and  stead  the  sd  H.  be  appointed  [off]  liqr  of  the  sd  coy.     And 
[costs].     Moorwood  Moor,    ^'c.    Co.,  Malins,  V.-C,   22nd  Nov.    1876. 
B.  1940. 

The  above  order,  made  in  a  compulsory  winding-iip,  may  be  used,  with  the 
necessary  variation,  in  supervision  proceedings. 


Upon  the  applicon  of  P.,  the  [off]  liqr,  and  it  appearing  that  the  sd    Form  812. 
applicant  has  not  received  any  sum  or  sums  of  money  or  any  of  the  q  -, 
assets  of  the  sd  coy  since  the  date  of  his  appointment  as  [off]  liqr  thof ,  resignation 
and  the  sd  applicant  desiring  to  resign  his  office  of  such  [off]  liqr,  "^'^*^p/^° 
Order  that  the  sd  P.  be  discharged  from  the  office  of  [off]  liqr  of  the 
sd  coy,  and  the  sd  recognizances  and  bond  be  discharged  and  cancelled. 
John  Marsland  Sf  Co.,  Chitty,  J.,  IGth  Ax^ril,  1883.     A.  562. 


Upon  the  applicon  of  the  petr  in  the  matters,  and  of  H.  and  S.,  two  Form  812a. 
of  the  liqrs  of  the  above-named  coy,  and  upon  hearing  the  solors  for  -d         ^^^T 
the  applicants,  and  reading  the  order  dated  the  2nd  Aug.  1884,  the  ment  of  two 
chief  clerk's  certificate,  dated  the  23rd  and  filed  the  28th  July,  1890,  of  three  hqui- 

'  ,  .  dators  on 

the  afft  of,  &c.,  and  it  appearing  that  G.,  one  of  the  present  liqrs  of  incapacity  of 
the  above-named  coy,  is  mentally  incapacitated  and  otherwise  unfit  for  third, 
business,  and  the  judge  having  approved  of  the  sd  H.  and  »S.  as  liqrs 
of  the  above-named  coy,  without  requiring  them  to  give  security,  doth 
hby  appoint  the  sd  H.,  of,  &c.,  and  S.,  of,  &c.,  liqrs  of  the  above-named 
coy,  in  the  place  of  themselves  and  the  sd  Gr.  And  it  is  ordered  that 
the  sd  H.  and  S.  do  forthwith  lodge  in  the  chambers  of  the  judge  their 
third  and  final  account  as  liqrs,  in  conjunction  with  the  sd  Gr.,  of  their 
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receipts  and  i^ayments  from  the  20tli  day  of  May,  1890,  tlie  foot  of  tlie 
accounts  already  rendered  by  tliem.  And  it  is  ordered  that  the  X. 
Bank  and  Y.  Bank  resply  be  at  liberty  to  transfer  to  the  sd  H.  and  S., 
as  such  liqrs  as  afsd,  any  moneys  standing  in  the  sd  banks  resply  to 
the  credit  of  the  sd  G.,  H.,  and  S.,  as  such  liqrs  as  afsd.  And  it  is 
ordered  that  the  costs  of  and  incidental  to  and  consequent  upon  this 
applicon  be  costs  in  the  winding-up.  Underhanh  Mills,  8fc.  Co.,  North, 
J.,  7th  Jan.  1891.     B.  108. 


Form  813.  Dissolution  and  Destruction  of  Books. 

call^fiiml  Upon  the  ai^plicon  of  the  above-named  coy,  &c.,  and  it  appearing 

meeting-.  that  the  affairs  of  the  sd  coy  are  fully  wound  up.  It  is  ordered  that 

the  liqrs  of  the  fed  coy  do  make  up  an  account  and  call  a  general 
meeting  of  the  members  of  the  sd  coy,  as  provided  by  sect.  142  of  the 
above-mentd  Act.  Imperial  2Ie7-cantile  Credit  Association,  Bacon,  V.-C, 
22nd  March,  1878. 

Formerly,  in  most  cases  the  liquidator  called  the  final  meeting,  and  procured  the 
dissolution  as  in  the  case  of  a  purely  voluntary  winding-up,  but  occasionaUy  appli- 
cation was  made  to  the  Court  for  an  order  as  above.  But  after  a  voluntary  winding- 
up  has  come  under  the  supervision  of  the  Court,  the  proper  course  appears  to  be 
either  to  apply  for  such  an  order  as  above,  or  to  apply  to  the  Court  for  an  order  for 
dissolution  under  sect.  Ill  of  1862.  See  Section  I.,  Chap.  LII.,  and  also  the 
following  order : — 

Form  813a.  Upon  the  applicon  of  P.,  the  liqr  of  the  above-named  coy,  by  sum- 
mons dated,  &c.,  and  upon  reading  \_si(pervision  order~\  an  order  dated 
22nd  Nov.  1 893,  the  certificate  of  the  Registrar  (Cos  Winding-up)  dated, 
kc,  the  afft  of  P.  filed,  &c.,  and  the  account  A.  exhibited  thereto,  the 
certificate  of  the  Assistant  Secretary  of  the  Board  of  Trade  of  the  pay- 
ment by  the  applicant  to  the  Cos  Liquidation  Account  of  the  sum  of 

1.,  the  a£ft  of  P.  filed,  tS:c.,  and  the  London  Gazette  of  the  22nd  Nov. 

1895,  And  it  appearing  that  the  balance  of /.  by  the  sd  certificate 

found  to  be  due  from  the  applicant  has  been  disposed  of  by  him  \jtate 
lioio\,  And  it  appearing  that  a  general  meeting  of  the  coy  has  been 
held  pursuant  to  sect.  142  of  the  Cos  Act,  1862,  and  that  the  affairs  of 
the  coy  have  been  completely  wound  up,  and  that  there  is  not  anything 
due  either  to  or  from  the  a^^iilicant  as  such  liqr  as  afsd.  Order  that  the 

sd «&  Co.,  Limtd.,  be  dissolved  as  from ,  189C,  And  order  that 

the  recognizance  dated,  &c.,  entered  into  by  the  sd  P.,  and  the  bond  of 

the  same  date  entered  into  by  the  sd  P.,  together  with as  his 

sureties,  bo  resply  vacated.  Mummery  and  Sons,  Limtd.  (00299  of 
189:3),  Hood,  Peg.,  1st  Jan.  189G. 


Order  for 
dissolution  in 
supervision 
proceediugs. 


DiHposal  of 
boolcH. 


Sect.  165  of  1862. — AYhcrc  any  company  has  been  wound  up  under  this  Act  and 
is  about  to  bo  disHolved,  the  books,  accounts,  and  documents  of  the  company  and  of 
the  li'^uidutors  may  be  disposed  of  in  the  following  way ;   that  is  to  say,  where  the 
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company  has  been  wound  up  by  or  subject  to  the  supervision  of  the  Coiu't,  in  such 
way  as  the  Court  directs. 

The  application  is  by  ordinary  summons  of  the  liquidator,  supported  by  his 
affidavit  showing  that  the  winding-up  has  been  completed  ;  that  the  final  meeting 
of  the  company  under  sect.  142  of  1862  has  been  duly  held,  and  that  at  such 
meeting  the  liquidator's  final  account  was  received  and  adopted ;  and  that  the 
return  to  the  Registrar  of  Joint  Stock  Companies  has  been  duly  made,  and  stating 
that  in  his  opinion  the  books  and  documents  (other  than  the  file  of  proceedings) 
should  be  destroyed.     And  see  K.  67  of  1862,  and  Section  I.,  Chap.  LII. 

The  point  has  more  than  once  arisen  whether  the  dissolution  operates  as  a  dis- 
charge of  the  liquidator  ;  and  probably  it  does. 


And  it  is  ordered  that  the  hooks  and  papers  of  the  sd  association,    Form  814. 
other  than  the  file  of  proceedings,  be  destroyed  by  reducing  the  same  q  a  ,  f  , 
to  pulp.     Londo7i  and  Provincial  Supply,  Chitty,  J.,   5th  July,  1884.  destruction  of 
B.  2379.  books,  &c. 

Upon,  &c.  And  order  that  the  books,  papers,  and  documents  of  the 
sd  coy,  other  than  the  file  of  proceedings,  be  forthwith  destroyed  by 
fire.     Llanrivst  Slate  Co.,  M.  E.,  16th  March,  1878.     B.  COS. 

Or, 
"  Destroyed  in  the  presence  of  the  sd  off  liqr  by  reducing  the  same  to 
pulp."     Bants  §-  Berks  Co.,  Chitty,  J.,  7th  Jan.  1884.     A.  6. 

And  order  the  [off]  liqr  to  cut  and  tear  into  fragments  the  books 
and  papers  and  documents  of  the  coy  other  than  the  documents  on  the 
file  of  proceedings,  so  as  to  render  them  useless  as  means  of  informa- 
tion, and  that  he  sell  such  books  and  documents  when  destroyed,  and 
pay  the  proceeds  thof,  if  any,  to  his  solor  on  account  of  his  costs. 
Bufalo  Hide  Co.,  Chitty,  J.,  19th  April,  1883.     A.  635. 

And  see  Section  I.,  Chap.  LII. 


Unclaimed  Dividends. 

Where  a  company  is  about  to  be  dissolved,  it  is  very  commonly  found  that  certain 
creditors  or  contributories,  in  whose  favour  dividends  have  been  declared,  have  not 
claimed  the  same. 

The  right  of  such  persons  is  not  affected  by  the  non-claim,  so  as  to  enable  the 
Court  to  divide  the  fund  among  the  other  persons  interested,  or  otherwise  to  deal 
with  the  same  in  derogation  of  the  rights  conferred  by  the  order  declaring  the 
dividend.     Ashler/  v.  Ashley,  4  C.  Div.  757. 

Under  the  old  practice  it  was  usual  to  pay  the  amount  into  Court ;  and  see 
Australian  United  Co.,  "W.  N.  (1877)  37,  where  upon  a  reconstruction  there  were 
unclaimed  shares,  and  liberty  was  given  to  bring  thera  into  Court.  See,  also, 
Neuchatcl  Hock  Co.,  Bacon,  V.-C,  15th  April,  1886,  B.  1983,  for  order  to  transfer 
to  claimant  some  shares  deposited  in  Court. 

But  under  sect.  15  of  1890,  unclaimed  dividends  will  now  have  to  be  paid  into 
the  companies  liquidation  account  at  the  Bank  of  England.  See  Section  I., 
Chap.  XXIV. 


&c. 
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Form  815.        Upon  the  applicon  of  W.  T.  and  F.  W.,  the  liqrs  of  the  ahove- 
Order  for  named  coy,  by  summons  dated,  &c.,  and  upon  hearing  the  solors  for 

payment  out  the  apj)licants,  and  upon  reading  the  orders  dated,  &c.,  It  is  ordered 
liquidation^^  ^-^^^  ^-^^  applicants  be  at  liberty  out  of  the  sum  of  5,465/.  8^.  lid. 
account  of  cash  at  the  Bank  of  England,  standing  to  the  credit  of  the  Cos 
exVenses^of'^  Liquidation  Account,  (1)  to  make  a  return  to  the  contributories  of  the 
dissolution,  above-named  coy  of  Is.  2d.  per  share  in  respect  of  the  shares  held 
by  them  in  the  sd  coy,  (2)  to  draw  from  the  sd  amount  the  sum  of 
250/.  to  answer  the  estimated  costs  of  and  incidental  to  the  final 
winding-up  of  the  above-named  coy  and  dissolution  thof,  in  which 
costs  one-third  of  the  charges  of  and  incidental  to  the  preparation  of 
a  case  laid  before  counsel  in  the  present  year  as  to  the  construction  of 
the  Cos  (Winding-up)  Act,  1890,  and  the  rules  thereunder  are  to  be 
included,  (3)  to  draw  from  the  sd  amount  the  sum  of  89/.  3s.  for  the 
salary  of  Mr.  B.,  up  to  the  3rd  May,  1891,  and  (4)  to  draw  the  further 
sum  of  413/.  8s.  Sd.  and  be  allowed  thereout  the  sum  of  200/.  for 
their  remuneration  of  and  incidental  to,  and  in  connection  with  making 
the  final  return  to  the  shareholders  and  the  dissolution  and  final 
winding-u]p  of  the  coy,  and  to  retain  213/.  8s.  3d.  the  balance  of  the 
sd  sum  of  413/.  8s.  3^/.  for  clerks'  services,  and  for  printing,  stationery, 
and  other  disbursements  of  and  incidental  to  the  windiug-vip  and 
dissolution  of  the  sd  coy.  Overend,  Gicniey  ^  Co.,  North,  J.,  8th  Aug. 
1891.     B.  1068. 
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Section  IV. 

Arrangements,  Compromises,  and  Recon- 
stnictions  nnder  tlie  Act  of  1870. 


Abeangements  and  compromises  in  •winding'-np  are  generally  effected  under  tlie  Provisions  of 

Joint  Stock  Companies  Arrangement  Act,    1870   (33   &  34  Vict.  c.    104),  which  Act  of  1870. 

provides  (sect.  2)  that  "where  any  compromise  or  arrangement  shall  be  proposed 

between  a  company  which  is,  at  the  time  of  the  passing  of  this  Act  or  afterwards, 

in  the  course  of  being  wound-up,  either  voluntarily  or  by  or  under  the  supervision 

of  the  Court  under  the  Companies  Acts,  1862  and  1867,  or  either  of  them,  and  the 

creditors  of  such  company,  or  any  class  of  such  creditors,  it  shall  be  lawfid  for  the 

Court,  in  addition  to  any  other  of  its  powers,  on  the  application  in  a  summaiy  way 

of  any  creditor  or  the  liquidator,  to  order  that  a  meeting  of  such  creditors  or  class 

of  creditors  sha,ll  be  summoned  in  such  manner  as  the  Court  shall  direct,  and  if  a 

majority  in  number  representing  three-fourths  in  value  of  such  creditors  or  class  of 

creditors  present  either  in  person  or  by  proxy  at  such  meeting  shall  agree  to  any 

arrangement  or  compromise,  such  arrangement  or  compromise  shall,  if  sanctioned 

by  an  order  of  the  Court,  be  binding  on  all  such  creditors  or  class  of  creditors  as  the 

case  may  be,  and  also  on  the  liqiddator  and  contributories  of  the  said  company." 

The  word  "company"  in  the  Act  means  any  company  liable  to  be  wound-up 
under  "the  Companies  Act,  1862"  (sect.  3);  and  the  Act  shall  be  read  and 
construed  as  part  of  the  Companies  Act,  1862  (sect.  4). 

The  Court  having  jurisdiction  under  this  Act  is,  (a)  in  the  case  of  a  winding-up  Jurisdiction, 
by  or  under  the  supervision  of  the  Court — the  Coui-t  in  which  the  Aviuding-up  is 
pending,  and  (b)  in  the  case  of  a  voluntary  wiudiug-up — the  Coiu-t  having  jiuris- 
diction  to  make  a  winding-up  oi'der.     See  Section  I.,  Chap.  I. 

As  to  the  character  of  the  scheme,  the  Act  imposes  no  limits  on  the  jui-isdiction  Character 
of  the  Court,  but  there  is  an  implied  limit,  for  it  is  assumed  that  the  Court  will  not  of  scheme, 
satiction  that  which  is  unjust.     Alabama,  New  Orleans,  ^-e.  Co.,  (1891)  1  Ch.  213. 

In  like  manner  it  was  laid  down  in  British  and  American,  &;c.  Corp.  v.  Coupcr, 
(1894)  A.  C.  399,  that  the  jurisdiction  of  the  Court  to  confirm  a  resolution  for 
reducing  capital  is  quite  unfettered.  ' '  The  interests  of  the  dissenting  minority 
are  properly  safeguarded  by  this,  that  the  decision  of  the  majority  can  only 
prevail  if  it  be  confirmed  by  the  Court."     Fcr  Lord  Herschell,  L.  C,  ibid.  p.  406. 

Accordingly,  the  most  diverse  schemes  of  compromise  and  arrangement  have 
been  sanctioned.    Of  these  the  following  are  the  more  common : — • 

1 .  A  new  company  to  be  formed  to  take  over  the  assets  and  liabilities  of  the  old 
company ;  the  debenture  holders  of  the  old  company  to  receive  debentures  or  deben- 
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Who  may- 
apply  for 
order  to  siim- 
monmeetinars, 


Plow  applica- 
tion made. 


Evidence. 


Title. 


Who  are 
creditors. 


TliKlitH  of 
BuroticH. 


ture  stock  of,  or  paid-up  shares  in,  the  new  company,  and  the  ordinary  creditors  of 
the  old  company  to  receive  a  composition  or  perhaps  paid-up  shares  in  the  new 
company,  and  the  members  of  the  old  company  to  receive  shares  in  the  new  company, 
with  a  liability  thereon. 

2.  The  debenture  holders  of  the  company  to  receive  debenture  stock  and  paid-up 
shares  in  it,  and  the  ordinaiy  creditors  of  the  company  to  be  paid  a  composition 
in  cash  or  shares,  or  both ;  the  winding-up  of  the  company  to  be  stayed,  and  the 
company  to  resume  business. 

3.  The  creditors  of  the  company  to  receive  a  composition  of  so  much  in  the  £  in 
cash  or  specific  assets,  and  the  assets  to  be  realized  and  the  shareholders  to  take  any 
surplus. 

4.  The  whole  of  the  assets  to  be  sold  to  some  third  party,  who  undertakes  to  pay 
a  composition  to  the  creditors,  by  instalments  or  otherwise,  and  also  to  pay  aU  the 
expenses  of  the  winding-uj). 

Looking  to  the  terms  of  the  Act,  the  liquidator  may  propose  an  arrangement, 
but  it  is  also  open  to  any  creditor  to  take  the  initiative ;  for  the  Act  expressly 
provides  that  the  Court  may  direct  meetings  to  be  held  ' '  on  the  application  in  a 
siunmary  way  of  any  creditor  or  the  liquidator."  As  a  general  rule,  however,  the 
application  is  made  by  the  liquidator.  However,  if  he  will  not  move  in  the  matter, 
there  is  no  possible  objection  to  the  application  being  made  by  some  creditor  who  is 
interested.     Aud  a  scheme  may  be  sanctioned  even  where  the  liquidator  objects. 

The  application  to  the  Court  for  an  order  to  summon  meetings  to  consider  an 
arrangement  has  in  the  past  been  made  sometimes  by  motion  and  sometimes  by 
summons.  All  that  the  Act  says  is  that  the  application  may  be  made  "  in  a  sum- 
mary way."  But  now  in  the  High  Court  the  mode  of  application  is  by  originating 
summons,  Vaughan  WiUiams,  J.,  having  declined  to  sanction  procedure  by  motion 
as  being  unnecessary  and  expensive.  The  apx^lication,  however  made,  should  be 
supported  by  a  proper  affidavit  exhibiting  the  proposed  scheme,  and  stating  the 
circumstances  in  which  it  has  been  framed,  showing  the  classes  of  persons  which 
it  is  proposed  to  bind,  and  stating  how  it  is  proposed  to  convene  the  meeting,  and 
what  advertisements  should  suffice  to  bring  it  to  the  knowledge  of  the  various 
parties  interested.  The  application  should  be  intituled  "  In  the  matter  of  the 
Companies  Acts,  1862  to  1<S90,"  and  in  the  matter  of  the  particular  company,  and 
"  In  the  matter  of  the  Joint  Stock  Companies  Arrangement  Act,  1870." 

The  term  "  creditor  "  in  the  Act  of  1870  is  to  be  construed  in  a  wide  sense.  It 
includes  "every  conceivable  class  of  creditors."  Per  Bowen,  L.  J.,  Alabama  New 
Orleans  Co.,  (1891)  1  Ch.  243.  Accordingly,  it  includes  not  merely  creditors  in 
respect  of  debts  presently  payable,  but  creditors  in  respect  of  debts  still  ciu'rent ; 
and  not  merely  creditors  in  the  ordinary  sense,  but  persons  who  can  prove  for 
damages  {e.g.,  policy-holders  whose  policies  are  still  current)  ;  and  not  merely 
unsecured  creditors,  but  secured  creditors,  e.g.,  debenture  holders  and  debenture 
stock  holders  who  have  some  charge  on  the  assets. 

"The  language  of  the  section  is  wide  enough  to  include  all  creditors  ;  whether 
they  hold  securities  or  whether  thoy  do  not  hold  seciu-ities — they  are  still  creditors  ; 
and  they  can  come  in  if  they  like  and  prove.  If  they  are  amply  secured  they  need 
not  come — they  can  hold  their  securities  ;  but  still  they  are  creditors.  Unless  this 
Act  is  construed  .so  as  to  include  all  creditors,  it  appears  to  me  obvious  that  in  a 
great  many  instances  the  Act  would  be  a  dead  letter."  Per  Lindley,  L.  J.,  ibid. 
pp.  230,  237.  See  also  Midland  Coal,  S;c.  Co.,  (1895)  1  Ch.  2C7,  n.,  appeal  in  11.  L. 
compromised  74  L.  T.  714  ;    Wood  v.  De  Mattes,  L.  R.  1  Ex.  100. 

In  London  Chartcnd  Bank  of  Australia,  (1893)  3  Ch.  540,  Vaughan  Williams,  J., 
liold  that  it  was  not  necessary,  in  a  scheme  of  arrangement,  to  reserve  rights  against 
HurcticH. 
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The  Act  contemplates  meetings  of  "  such  creditors  or  class  of  creditors  "  as  it  is  Meetings, 
proposed  to  make  the  arrangement  with  ;  and  accordingly  it  has  been  usual,  where 
there  are  several  classes,  and  the  arrangement  would  alfect  each  class  differently,  to 
call  a  separate  meeting  of  each  class — for  example,  if  tlie  arrangement  is  to  tran>fer 
the  undertaking  to  a  new  company,  and  there  are  debenture  holders,  ordinary 
creditors,  and  shareholders  in  the  old  company,  it  has  been  usual  to  convene 
separate  meetings  of  the  debenture  holders,  and  of  the  creditors,  and  of  the  share- 
holders. And  this  is  no  doubt  the  proper  coui'se  to  adopt,  for  it  cannot  be  the 
intention  of  the  Act  that  a  collective  meeting  of  several  classes  shall  have  power  to 
bind  all  classes  in  cases  where  the  positions  and  rights  of  the  classes  are  different. 

For  example,  where  some  members  of  a  class,  e.g.,  policy-holders,  have  matured 
policies,  and  the  residue  current  policies,  the  latter  may  not  be  entitled  to  bind  the 
former  by  an  an-angement  which  makes  no  distinction  between  matured  and  current 
policies.  Sovereign  Life  v.  Bodd,  (1892)  2  Q.  B.  573  ;  and  see  Re  Richards  ^-  Co.,  11 
C.  Div.  676, 

Nevertheless,  where  there  is  a  class  {e.g.,  debenture  holders)  the  members  of 
which  rank  pari  passu  in  point  of  seciu-ity  or  for  payment,  the  fact  that  some 
members  of  the  class  have  a  present  right  to  payment  whilst  others  have  only  a 
future  right,  should  not,  it  is  apprehended,  be  regarded  as  constituting  two  classes. 

The  Act  says  nothiug  about  the  convention  of  a  meeting  of  shareholders, 
although  it  provides  that  when  the  arrangement  is  sanctioned  it  is  to  be  binding  on 
the  liquidator  and  contributories  of  the  company.  Nevertheless,  it  is  usual  to 
convene  a  meeting  of  the  contributories  where  they  are  affected  by  the  scheme ;  but 
if  they  are  really  not  interested  in  the  liquidation,  and  accordingly  are  not  receiving 
anything,  then  it  is  not  considered  necessary  to  call  any  such  meeting.  In  any 
case,  if  a  meeting  of  contributories  is  called,  it  is  considered  that  a  single  meeting 
is  sufficient,  and  that  it  is  not  necessary  to  pass  a  special  resolution. 

Secured  creditors  are  a  "class "  within  the  Act.  Re  Alabama,  S;c.  Rail.  Co.,  (1891) 
1  Ch.  213  ;  Empire  Mining  Co.,  44  C.  D.  402. 

Debentures,  debenture  stock,  and  other  secui-ities  made  payable  to  bearer,  are  Bearer 
not  uncommon,  and  in  such  cases  special  care  should  be  taken  that  the  holders  have  secui'ities. 
fair  notice  of  the  meeting.  This  is  generally  done  by  directions  that  the  notice  con- 
vening the  meeting  shall  be  advertised  in  several  of  the  principal  newspapers,  and, 
further,  that  a  circular  be  seat  to  all  those  persons  who  are  known  to  be  creditors 
of  the  company.  In  the  case  of  bearer  securities  it  has  been  held  that,  at  a  meeting 
summoned  under  the  Act,  those  persons  only  can  be  recognized  as  entitled  to  vote 
who  actually  produce  at  the  meeting  the  bearer  secmitics  to  wliich  they  are  entitled. 
Wedgwood  Coal  Co.,  6  C.  D.  627. 

However,  it  may  be  that  some  provision  can  be  made  for  deposit  of  bearer 
securities  and  for  the  delivery  of  a  certificate  in  favour  of  the  depositor  which  shall 
entitle  him  to  vote  without  production  of  the  debentures.     See  Form  821,  and  note. 

The  Act  of  1870  expressly  provides  that  the  decision  is  to  be  by  the  specified  Proxies, 
majoi'ity  "present  either  in  person  or  by  proxy  at  such  meeting."  (See  sect.  2.) 
Accordingly,  it  is  clear  that  a  person  entitled  to  vote  in  person  may  vote  by  proxy, 
for  the  statute  in  effect  says  so.  On  this  an  important  question  arises,  viz., 
•whether  the  proxy  must  be  himself  a  member  of  the  class  summoned  to  the 
meeting.  Jessel,  M.R.,  in  Madras  Irrigation  Co.,  "W.  N.  (1881)  120,  held  that  he 
must,  on  the  groimd  that  "it  was  well  established  that  for  the  purpose  of  a 
meeting  of  any  particular  class  of  persons  proxies  could  only  be  given  to  and  held 
by  members  of  that  class,  and  accordingly  that  the  proxies  (in  that  case)  given  to 
the  official  liquidator  were  invalid,"  and  this  decision  is  followed  by  Vaughan 
Williams,  J. 

The  writer  has  not  been  able  to  find  any  prior  authority  for  this  so-called  "  well- 
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established  "  rule,  and  it  is  not  easy  to  find  any  sound  reason  why  the  Court  should 
depart  from  the  -words  of  the  Act,  which  clearly  import  that  a  creditor  may  be 
present  and  vote  by  proxy,  Avithout  any  limitations  or  restriction  whatever  as  to  the 
status  of  the  proxy. 

The  rule  46  of  the  General  Order  of  November,  1862,  could  not  vary  the  Act,  and 
Jessel,  M.R.,  held  in  the  case  above-mentioned  that  it  did  not  apply  in  such  cases. 
In  any  case,  that  rule  no  longer  applies  in  a  compulsory  winding-up.  To  preclude 
a  creditor  or  contributory  from  ai^pointing  the  liquidator  or  some  outsider  to  act  as 
his  proxy  works  inconveniently,  and  places  needless  obstacles  in  the  way  of 
voters. 

As  to  the  form  of  proxy,  Vaughan  WiUiams,  J.,  requires  it  to  be  framed  in 
special  terms.  See  Form  841,  and  W.  N.  (1896)  56.  It  is,  however,  submitted  that 
the  learned  judge  has  no  power  to  insist  on  this  form  or  to  disregard  proxy 
instruments  otherwise  framed. 

As  to  voting  under  proxies  signed  in  Australia  and  not  in  England  at  the  time 
of  the  meeting,  see  English,  Scottish,  and  Australian  Banh,  (1893)  3  Ch.  385. 
Majority.  It  is  to  be  observed  that  the  arrangement  has  to  be  agreed  to  by  "  a  majority  in 

number  representing  three-fourths  in  value  of  such  creditors  or  class  of  creditors 
present  in  person  or  by  proxy."  Hence,  unless  the  meeting  unanimously  agrees 
to  the  scheme  of  an-angement,  it  is  necessary  to  ascertain  the  number  and  value  of 
the  creditors  who  vote  in  favour  of  and  against  the  arrangement; ;  for,  supposing 
that  there  are  ten  persons  present,  and  that  upon  a  show  of  hands  nine  vote  in 
favour  of  the  scheme  and  one  against  it,  this  does  not  show  the  requisite  statutory 
majority ;  since  iion  constat  that  the  nine  represent  three-fourths  in  value  of  the 
creditors  present  in  person  or  by  proxy.  Moreover,  those  persons  present  in  person 
or  by  proxy  who  abstain  altogether  from  voting  must  be  taken  into  account,  for 
if  they,  together  with  those  who  vote  against  the  scheme,  make  up  more  than  one- 
fourth  in  value,  or  more  than  one-half  the  number  of  members  present  in  person  or 
by  proxy,  it  follows  that  the  statutory  majority  has  not  been  obtained. 

Those,  however,  who  are  not  present  in  person  or  by  proxy  are  not  to  be  counted. 
Phmnix  Bessemer  Co.,  1  C.  D.  251;  Alabama,  Keiv  Orleans,  S;c.  Co.,  (1891)  1  Ch. 
213. 

The  value  in  each  case  means  the  amount  due  to  the  particular  creditor.  In  tlie 
case,  however,  of  a  creditor  whose  claim  is  not  liquidated,  the  value  is  the  amount 
for  which  he  is  entitled  to  prove. 

The  order  for  the  meeting  always  requires  the  chairman  to  report  the  residt 
thereof  to  the  Court.  The  report  will  be  framed  on  the  lines  of  Form  788,  supra, 
and  should  show  accurately  the  number  of  the  class  present,  and  the  value  thereof, 
and  how  they  vote.  The  rejDOrt  is  usually  made  an  exhibit  to  an  affidavit,  and 
verified  thereby. 

According  to  the  old  practice,  it  was  usual  to  apply  by  petition,  but  occasionally 
the  application  was  made  by  simimons  in  chambers.  Under  the  new  practice, 
the  application  is  made  by  petition,  but  there  is  jurisdiction  to  make  the  order  on 
summons,  as  in  the  cases  following: — Gaudet  Fr'crcs,  Malins,  V.-C,  24th  July, 
1878,  A.  1489;  Northampton  Coal  Co.,  Malins,  V.-C,  12th  Sept.  1876,  B.  1598; 
Wcrcnstrill  Colliery  Co.,  Hall,  V.-C,  2nd  Dec.  1875,  E.  1911;  Vyruari  Co., 
Chitty,  J.,  7th  April,  1892. 

The  petition  will  set  out  the  facts  loading  up  to  the  scheme,  and  also  the  tonus 
of  the  scheme, 'and  will  state  the  results  of  the  meetings  and  pray  for  the  sanction 
Evidence.  of  the  Court.     It  should  be  supported  by  a  proper  affidavit  proving  the  necessary 

facts,  and  it  should  bo  borne  in  mind  that  it  is  not  sufficient  to  make  an 
affidavit  in  general  terms  (Form  12),  for  the  application  is  not  interlocutory  within 
Ord.  XXXVIII.  r.  3.     See  cases  sttpra,  j).  30.     The  petition  has,  during  the  last 
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twenty  years,  usually  been   by  the  liquidator,  but  of    late    it  has  become    not 
uncommon  to  join  the  company  as  a  petitioner. 

The  Court  has  a  discretion  as  to  sanctioning  an  arrangement,  even  though  agreed  Court's 
to  by  the  statutory  majority.  The  Court  has  to  see  "that  the  majority  has  been  discretion, 
acting  hona  fide,''''  and  "that  the  minority  has  not  been  overridden  by  a  majority 
having  interests  clashing  with  those  of  the  minority  whom  they  seek  to  coerce. 
Further  than  that,  the  Court  has  to  look  at  the  scheme  and  see  whether  it  is  one 
as  to  which  persons  acting  honestly,  and  viewing  the  scheme  laid  before  them  in 
the  interests  of  those  whom  they  represent,  take  a  \iew  which  can  be  reasonably 
taken  by  business  men."  Per  Lindley,  L.  J.,  Alabama,  New  Orleans  Co.,  (1891)  1 
Ch.  239  ;  and  see  Engl'ish,  Scottish  and  Australian  Chartered  Bank,  (1893)  3  Ch.  385. 
"  I  have  no  doubt  at  all  that  it  woidd  be  improper  for  the  Court  to  allow  an 
arrangement  to  be  forced  on  any  class  of  creditors,  if  the  arrangement  cannot 
reasonably  be  supposed  by  sensible  business  people  to  be  for  the  benefit  of  that 
class  as  such,  otherwise  the  sanction  of  the  Court  would  be  a  sanction  to  what 
would  be  a  scheme  of  confiscation."     Per  Bowen,  L.  J.,  (1891)  1  Ch.  243. 

The  Court  will  not  sanction  an  arrangement  which  has  been  carried  by  the  votes 
of  creditors  who  are  not  acting  bond  fide  in  the  interests  of  the  class.  Wedgicood  Co., 
6  C.  D.  627.  But  the  mere  fact  that  some  of  the  creditors  are  shareholders  does  not 
invalidate  their  votes.  He  Alabama  Keiv  Orleans  Co.,  itbi  supra.  And  in  Re  Buenos 
Ayres  Water  Co.,  66  L.  T.  408,  it  was  held  that  a  special  concession  made  by  a  third 
party  to  voters  was  not  to  be  regarded  as  a  bribe. 

As  a  rule,  the  Court  will  not  sanction  an  arrangement  which  would  prejudice  a 
creditor  who,  but  for  the  scheme,  would  have  been  entitled  to  preferential  rights 
over  the  creditors  who  purport  to  bind  him.     R'lchards  ^-  Co.,  11  C.  D.  676. 

It  is  more  than  doubtful  whether,  if  a  particular  scheme  is  agreed  to  at  a  meeting  Modifications 
of  creditors,  the  Court  can  sanction  that  scheme  with  modifications,  unless  °^  scheme, 
there  is  some  provision  in  the  scheme  providing  for  possible  modifications.  In 
cases  where  there  has  been  no  such  provision,  and  some  modification  has  been 
thought  expedient,  the  Court  has  required  the  convention  of  a  second  meeting  to 
consider  the  scheme  as  modified ;  but  for  some  time  past  it  has  been  usual  to 
insert  in  schemes  a  clause  (orig-inated  by  the  wi-iter)  expressly  empowering  the 
liquidator  to  assent  to  any  modifications  or  conditions  approved  or  imposed  by  the 
Court,  and  this  provision  was  apx^roved  by  Chitty,  J.,  in  Dominion  of  Canada,  ^-c. 
Co.,  55  L.  T.  347,  and  has  frequently  been  acted  on.  In  London  Chartered  Bank  of 
Australia,  (1893)  3  Ch.  385,  Vaughan  Williams,  J.,  modified  the  memorandum  of 
association  of  the  proposed  new  company. 

The  powers  conferred  by  the  Act  of  1870  are  cumulative,  and,  in  sanctioning  a  Exercise  oi 
scheme,  the  Court  very  commonly  exercises  powers  which  it  has  under  the  Act  of  Court's  other 
1862,  e.  <7.,when  the  scheme  provides  that  the  winding-up  shall  be  stayed,  the  P°^°^^' 
Court  proceeds  under  sect.  89  of  the  Act  of  1862  ;  and  when  the  arrangement  pro- 
vides for  a  sale  of  the  undertaking,  it  may  sometimes  be  that  the  Court  exercises 
the  powers  conferred  on  it  by  sect.  95  of  the  Act  of  1862.     So  also,  where  there  is 
a  debenture  holder's  action  pending,  and  it  is  desired  to  stay  that  action,  or  to  in 
some  way  modify  the  proceedings  therein,  the  application  to  the  Court  is  usually 
made  not  merely  in  the  winding-up,  but  also  iu  the  debenture  holder's  action,  and 
the  Court  then  exercises  its  jurisdiction  iu  both  proceedings  by  the  same  order.    But 
the  application  cannot  be  made  in  the  action   also  unless   the  action  has  been 
originally  assigned  or  has  been  transferred  to  Vaughan  AVilliams,  J. 

The  Act  expressly  provides  that   an   arrangement   come  to   is   to   be   binding  Whomscheme 
on  all  "  such  creditors  or  class  of  creditors,  as  the  case  may  be,  and  also  on  the  hinds, 
liquidator  and  contributories  of  the  said  company,"  and  obviously  it  is  also  binding 
on  the  company  itself. 
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Those  who  are  bound  by  the  scheme  cannot  in  any  way  object  to  the  terms  of  it. 
Their  remedy  is  to  appeal,  and,  whilst  the  order  stands  unappealed,  it  must  be 
treated  as  eifective.  Nicholl  v.  Eberhardt,  61  L.  T.  489  ;  Re  Emperor  Life,  31 
C.  D.  78  ;  Midland  Coal,  ^-c.  Co.,  (1895)  1  Ch.  267.  Leave  to  appeal  is  necessary 
in  some  cases.    Securities  Insurance  Sac,  (1894)  2  Ch.  410. 

Where  an  arrangement  was  approved  by  a  meeting  of  policy  holders  and 
sanctioned  by  the  Court  it  was  held  that  it  did  not  touch  a  policy  holder  whose 
claim  had  matured.  Sovereign  Life  v.  Bodd,  (1892)  2  Q.  B.  573.  Where  a  meeting 
of  unsecured  creditors  was  convened  a  person  having  a  contingent  claim  was  held 
bound.     Midland,  S;c.  Co.,  (1895)  1  Ch.  267. 

How  far  are  foreign  and  colonial  creditors  bound  by  an  arrangement  sanc- 
tioned in  the  United  Kingdom  under  the  Act  of  1870  ?  The  general  rule  is  that 
a  discharge  under  the  bankruptcy  or  analogous  laws  of  any  country  from  debts 
or  liabilities  is  a  discharge  in  the  Courts  of  such  country  from  such  debts  or  lia- 
bilities wherever  contracted.  Armani  v.  Castrique,  13  M.  &  W.  443.  Hence, 
after  an  arrangement  here  providing  that  all  the  creditors  shall  accept  paid-up 
shares  in  satisfaction  of  their  claims,  a  creditor  suing  here  for  a  debt  incurred 
abroad  would  be  met  with  the  arrangement.  But  a  discharge  under  an  arrangement 
here  would  not,  in  the  case  of  a  debt  contracted  or  to  be  paid  in  a  foreign  country, 
prevent  the  creditor  from  suing  in  such  country  {Smith  v.  Buchanan,  1  East,  6)  even 
though  the  company  were  domiciled  here.  Gihbs  v.  La  Societe  d-es  Metaux,  25  Q.  B.  D. 
399.  Nevertheless  a  discharge  under  the  Act  would  seem  to  bind  creditors 
suing  in  the  colonies,  on  the  ground  that  the  Act  is  an  imperial  statute  plainly 
intended  to  operate  throughout  the  British  dominions.  Ellis  v.  McHennj,  L.  R.  6 
C.  P.  228.  For  it  is  to  be  read  (sect.  4),  as  part  of  the  Act  of  1862,  which  impresses 
all  the  assets  in  a  winding-up  with  a  trust  for  all  the  creditors ;  and  it  can  scarcely  be 
supposed  that  Parliament  intended  the  colonial  creditors  to  scramble  for  the  colonial 
assets.  The  words  are,  it  is  submitted,  sufficient,  although  not  so  emphatic  as  in 
the  Bankruptcy  Acts,  1869  and  1883.  Callender  v.  Colonial  Sec.,  (1891)  A.  C.  460. 
And  accordingly  an  arrangement  under  the  Act  should  be  pleadable  in  a  colony. 
Edwards  v.  Ronald,  1  Knapp,  P.  C.  259. 

It  is  not  at  all  uncommon  for  a  company  to  go  into  voluntaiy  liquidation  for  the 
express  purpose  of  carrying  out  an  arrangement  with  its  creditors.  Thus,  a  com- 
pany may  be  carrying  on  a  sound  and  improving  business,  and  may  be  but  little 
indebted,  except  to  debentui-e  holders,  say  for  100,000/.  These  debentures  may  be 
about  all  due,  and  it  may  be  known  that  a  considerable  minority  would  object  to 
any  renewal.  This  being  so,  it  may  be  considered  expedient  to  pass  a  resolution 
for  winding-up,  and  then  to  proceed  under  the  Act  to  adopt  a  scheme  for  post- 
poning the  time  for  payment,  or  for  converting  the  debentures  into  debenture  stock, 
and  then  to  stay  the  winding-up.  Further,  there  are  cases  in  which  a  company 
not  registered  under  the  Act  of  1862  may  find  it  expedient  to  register  under  that 
Act,  and  then  pass  a  resolution  for  winding-up,  and  then  proceed,  under  the  Act  of 
1870,  to  effect  an  arrangement  with  its  creditors.  By  registering,  the  power  to 
wind  up  voluntarily  and  take  advantage  of  the  Act  of  1870  arises.  And  where  an 
unregistered  company  is,  under  Part  VIII.  of  the  Act  of  1862,  ordered  to  be  wound 
up  compulsorily,  the  Act  of  1870  is  thereby  rendered  available  as  regards  such 
company. 

Where  the  scheme  provides  for  the  issue  of  debentures,  or  debentui'e  stock,  with 
provisions  in  a  trust  deed  or  otherwise,  enabling  a  majority  to  bind  a  minority  of  the 
class  at  a  meeting,  Vaughan  Williams,  J.,  requires  the  deed  to  make  the  sanction 
of  the  Court  necessary.     Land  Morlf/ayc  Hank  of  Florida,  (18f;6)  W.  N.  48. 

This  is  contrary  to  past  practice  as  well  of  the  learned  judge  as  also  of  Lord 
Justice  Chitty  and  other  judges  of  the  Chancery  Division. 
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As  to  the  reduction  of  the  fees  payable  to  the  official  receiver  as  liquidator  or  Reduction  of 
provisional  liquidator  in  case  of  reconstructions  or  schemes  of  arrangement,  see  fees, 
order  of  Lord  Chancellor  of  Slst  August,  1893,  in  Appendix  B. 


In  tlie  High  Ct  of  Justice.    (Cos  "Winding-up.)    Mr.  Justice  Vauglian    Form  816. 

Williams.     In  tlie  matter  of  the  Cos  Acts,  18G2  to  1890,  and  in  the  ^;  Z 

'  '  buinmons  tor 

matter  of  the  Joint  Stock  Cos  Ai-rangement  Act,    1870,   and  in  the  meetings. 

matter  of  the Coy,  Limtd. 

l_Fofmal  parts. 1 
that  the  applicant  may  bo  directed  to  convene  separate  meetings 
of  the  [state  ivhat,  e.g.,  (1)  of  the  debenture  holders,  (2)  of  the  un- 
secured creditors,  and  (3)  of  the  contributories  of  the  above-named 
coy]  for  the  purpose  of  \^state purpose,  e.g.,  considering  and,  if  thought 
fit,  approving  a  scheme  of  arrangement  proposed  to  be  made  between 
such  debenture  holders  and  creditors  and  the  coy],  and  that  the  appK- 
cant  may  be  directed  to  convene  the  same  in  manner  following  \state 
hoio'l,  or  in  such  other  manner  as  the  Ct  may  direct,  and  that  a  chair- 
man of  the  sd  meetings  may  be  appointed,  and  may  be  directed  to 
report  the  result  thof  to  the  Ct. 

As  to  affidavit  in  support,  see  supra,  p.  702. 

Whether  the  winding-up  is  compulsory,  under  supei-vision,   or   voluntary,   an 
originating  summons  [Form  7ol]  is  required. 


Upon  the  applicon  of  A.  and  B.,  the  joint  liqrs  of  the  above-named    Form  817. 

coy,  and  upon  hearing  the  solor  for  the  aj^plicants,  and  upon  reading  Order  for 

the  order  to  wind  up,  &:c.,  the  afft  of  the  sd  A.,  filed  the day  of  meetings  and 

,  and  the  exhibit  A.   therein  referred  to   (being  the   scheme  of  ^*^^"*'6r*^i»e- 

^  ®  ments. 

reconstruction  and  arrangement  linftr  mentd),  It  is  ordered  that  the 

applicants  do  convene  separate  meetings  of  (1)  the  creditors,  (2)  the 
debenture  holders,  and  (3)  the  contributories  of  the  above-named  coy, 

[to  beheld  at  ,  on  the day  of ,   189 — ,  at  two  o'clock, 

three  o'clock,  and  four  o'clock  in  the  afternoon  resply,]  for  the  purpose 
of  considering  and,  if  thought  fit,  approving  a  scheme  of  reconstruc- 
tion and  arrangement  to  be  made  between  such  creditors  and  debenture 
holders  and  the  sd  coy  and  its  creditors,  and  it  is  ordered  that  at  least 
seven  \jioiv  generally  ten  or  fourteen~\  days  before  the  day  appointed  for 
such  meetings  an  advertisement  convening  the  same,  and  stating  that 
a  copy  of  the  scheme  can  be  seen  at  the  office  of  the  solors  for  the 
aj)plicaut  and  the  sd  liqrs,  be  inserted  once  in  the  London  Gazette  and 
once  in  each  of  the  following  newsj)apers.  Times,  Standard,  Daihj 
News,  and  Daily  Telegraph;  and,  in  addition,  that  \_at  least  seven  days 
(or,  as  may  be,  ten  or  fourteen)  before  the  day  appointed  fur  sack 
P.  z  z 
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meetings]  circular  letters  to  the  same  effect,  together  with  a  proper 
form  of  proxy  and  a  print  of  the  sd  scheme,  be  sent  to  each  of  the  sd 
creditors,  debenture  holders,  and  contributories  resply  whose  addresses 
are  known  to  the  sd  applicants.  And  this  Ct  doth  hereby  appoint  the  sd 
B.,  or  failing  him,  N.,  the  senior  off  recr,  chairman  of  the  sd  several 
meetings ;  and  that  the  sd  chairman  do  report  the  result  of  the  sd 
meetings  to  the  Ct. 

The  above  order  fixes  the  day  and  place  and  time  for  the  meetings ;  but  this  is 
not  usual. 

Sometimes  A.  is  appointed  chairman,  and,  failing  him,  B. 

Sometimes  the  order  is  that  the  liquidator  be  at  liberty  to  call  the  meetings,  but 
that  is  not  correct,  as  under  this  Act  the  Court  is  to  "  order  that  a  meeting  shall 
be  summoned."     See  supra. 

For  order  when  one  liquidation  only  (in  England),  and  many  creditors  abroad, 
and  for  telegraphing  proxies,  see  order  of  May,  1893,  in  Etifflish,  Scottish,  and 
Australian  Chartered  Bank. 


Form  818. 

Meetings  to 
be  convened 

(1)  by  deben- 
ture holders, 

(2)  by  liqui- 
dator. 


Ui^on  the  applicon  by  originating  summons,  dated  9th  Dec.  1895,  of 
the  A.  Corporation,  Limtd,  creditors  and  debenture  holders  of  the 
above-named  coy,  and  upon  hearing  the  solors  for  the  applicants  and 
for  the  off  recr  and  liqr  of  the  above-named  coy,  and  upon  reading  the 
order  to  wind  up  dated,  &c.,  and  the  afft  of  0.  filed,  (S:c.,  and  the  exhibit 
therein  referred  to  (being  the  scheme  of  arrangement  hnftr  mentd),  it 
is  ordered  that  the  applicants  do  forthwith  convene  a  meeting  of  the 
debenture  holders  of  the  above-named  coy,  and  that  the  sd  off  recr  and 
liqr  do  forthwith  convene  a  separate  meeting  of  the  unsecured  creditors 
of  the  sd  coy,  such  meetings  to  be  held  for  the  purpose  of  considering 
and,  if  thought  fit,  approving  (with  or  without  modification)  a  scheme 
of  arrangement  proposed  to  be  made  between  the  sd  coy  and  its  credi- 
tors, such  meetings  to  be  held  in  London  on  Monday,  the  23rd  of  Dec. 
1895.  And  it  is  ordered  that  an  advertisement  convening  the  sd  meet- 
ings and  stating  that  a  copy  of  the  scheme  can  be  seen  at  the  office  of 
the  solors  for  the  applicants  and  of  the  solors  for  the  sd  off  recr  and 
liqr  be  inserted  in  the  London  Gazette  on  the  17th  of  Dec.  1895,  and  in 
each  of  the  following  newspapers,  namely,  The  Times  and  The  Morning 
Advertiser,  not  later  than  Saturday,  the  14th  of  Dec.  1895.     And  it  is 

ordered  that  in  addition  to  the  sd  advertisements  [at  least days 

before  the  day  appointed  for  such  meetings]  a  circular  letter  convening 
the  sd  meetings  and  inclosing  a  print  of  the  sd  scheme  of  arrangement 
and  a  proper  form  of  proxy  bo  sent  to  each  of  the  sd  debenture  holders 
and  unsecured  creditors  of  the  sd  coy,  whose  addresses  are  resply 
known  to  the  applicants,  as  trustees  for  the  debenture  holders,  and  to 
the  sd  off  recr  and  liqr  of  the  sd  coy,  and  it  is  ordered  that  W.  be 
appointed  chairman  of  the  sd  meeting  of  debenture  holders,  and  that 
C,  assistant  off  recr,  bo  appointed  chairman  of  the  sd  meeting  of 
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secured  crerlitors,  and  that  the  sd  W.  and  the  sd  C.  do  resply  report 
the  result  of  the  sd  meetings  to  the  Ct.  Ilounsloiv  Brexoery  Co.,  Hood, 
Eeg.,  12th  Dec.  1895. 

See  another  form,  Santa  Fe  Co.,  Fonn  819,  Gth  edit,  hereof. 


Upon  motion  hy  counsel  for  IE.  the  liqr  of  coy,  and  upon  reading    Form  819. 
the  afFa-mation  of  liqr,  filed,  &c.,  and  the  exhibits  therein  referred  to,  Qrder  for 
Order  that  the  sd  H.  do  convene  separate  meetings  of  the  holders  of  meetings 
the  100,000/.  C  p.  c.  debentures  of  the  sd  coy,  and  of  the  holders  of  ^eJtisement. 
the  50,000/.  8  p.  c.  debentures  of  the  sd  coy  for  the  purpose  of  con- 
sidering, and,  if  thought  fit,  approving  the  scheme  of  arrangement 
referred  to  in  the  said  affirmation ;   and  let  the  said  H.  give  at  least 
seven  clear  days'  notice  to  each  of  the  sd  debenture  holders  by  letter, 
enclosing  a  copy  of  the  sd  scheme,  and  stating  the  time  and  place 
of  meeting,   and  the   object  for  which  the  meeting  is  to  be  held,  and 
appoint  H.  chairman,  and  order  him  to  report  the  result  to  judge.     Re 
Harris,  S^-c.  Co.,  Chitty,  J.,  19  June,  1888,  B.  65. 

In  the  above  case  it  will  be  observed  that  there  was  no  advertisement,  the 
addresses  of  all  the  debentiu-e  holders  being  known.  In  like  manner,  there  was  no 
advertisement  in  iJe  London,  ($-c.  Co.,  Malins,  V.-C,  10  July,  1879. 


{Title,  ^^c,  see  Form  816.)  Form  820. 

New  Zealand  Loan  and  Mercantile  Agency  Coy,  Limtd.  Advertise- 

Notice  is  hby  given,  that  by  an  order  dated  the  1 1th  day  of  Jan.,  1 894, 

Mr.  Eeg. has  directed  separate  meetings  of  (1)  the  holders  of  the 

consolidated  4  p.  c.  debenture  stock  of  the  coy  secured  by  the  trust 
deed  dated  4th  Aug.,  1892  ;  (2)  the  remaining  creditors  of  the  sd  coy 
(other  than  the  holders  of  the  consolidated  4  p.  c.  debenture  stock 
of  the  1892  issue,  and  their  trustees,  and  other  than  the  creditors 
referred  to  in  clause  9  of  the  scheme  of  arrangement  hnfter  mentd) ; 
and  (3)  the  contributories  of  the  sd  coy,  for  the  ppse  of  considering 
and,  if  thought  fit,  approving  with  or  without  modification  a  scheme 
of  arrangement,  dated  the  9th  Jan.,  1894,  proposed  between  the  coy 
and  the  sd  debentvire  stock-holders  and  other  creditors  (other  than  as 
afsd),  to  be  held  on  Tuesday,  the  20th  day  of  Feb.,  1894,  at  the  Cannon 
Street  Hotel,  Cannon  Street,  in  the  city  of  London,  England,  as  regards 
the  meeting  of  the  sd  debenture  stock-holders  at  3.15  o'clock  in  the 
afternoon,  as  regards  the  meeting  of  the  sd  creditors  at  1 1  o'clock  in 
the  forenoon,  and  as  regards  the  meeting  of  the  sd  contributories  at 
2.15  o'clock  in  the  afternoon,  at  which  place  and  respective  times  all 
the  afsd  debenture  stock-holders,  creditors,  and  contributories  are 
requested  to  attend.     A  copy  of  the  sd  scheme  of  arrangement  can  be 
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seen  at  the  office  of  the  coy, Street,  London,  E.G.,  at  any  time 

between  the  hours  of  10  and  2,  on  any  week  day  prior  to  the  day  of 
the  sd  meetings.  The  sd  debenture  stock-holders,  creditors,  and  con- 
tributories  may  attend  such  meetings  resply,  and  vote  in  person  or  by 
proxy,  provided  that  all  proxies  given  by  the  sd  debenture  stock- 
holders, creditors,  and  contributories  resident  in  the  United  Kingdom, 
or  within  the  continent  of  Europe,  are  deposited  with  the  Off  Recr  in 
Cos  Liquidation,  33,  Carey  Street,  Lincoln's  Inn,  in  the  county  of 
London,  not  later  than  noon  on  Eriday,  the  16th  day  of  Eeb.,  1894. 
The  Ct  has  appointed  C.  J.  S.  the  off  recr  and  prov  liqr  of  the  coy  to 
act  as  chairman  of  the  sd  meetings.  The  above-mentd  scheme  will  be 
subject  to  the  subsequent  approval  of  the  Ct. 

Dated  the  20th  day  of  January,  1894. 

C.  J.  S.,  Ofi  Eecr  and  Prov  Liqr  of  the  sd  Coy. 

Sometimes  the  advertisement  contains  some  such  words  as  the  following : — 
"  Piu'suant  to  the  said  scheme,  the  three  first  directors  of  the  new  company  are  to 
be  selected  at  the  said  meeting-  of  the  holders  of  debentures,  and  debenture  holders 
attending  that  meeting  will  have  to  produce  their  debentures."  Dominion  of  Canada, 
%c.  Co.,  Ap.  1886. 


Form  820a.  (^*"^^^'  ^'^•'  *^^  ^'^''"^  ^^^•) 

~[^^^^  The  Globe  Blocks  Gold  Mining  Coy,  Limtd, 

Notice  is  hby  given  that  Mr.  Eegr  Hood  has  by  an  order  of  1 7th 
Eeb.  1897,  directed  a  meeting  of  the  creditors  and  contributories  of  the 
above-named  coy  to  be  convened  for  the  purpose  of  considering,  &c., 
and  such  meetings  will  be  held  at  the  offices  of  the  Off  Eecr,  No.  33, 
Carey  Street,  in  the  City  of  London,  on  the  18th  day  of  March,  1897, 
as  to  the  meeting  of  creditors  at  11.30  o'clock  in  the  forenoon,  and  as 
to  the  meeting  of  contributories  at  2.30  o'clock  in  the  afternoon,  at 
which  times  and  place  all  the  creditors  and  contributories  of  the 
above-named  coy  are  requested  to  attend.  A  copy  of  the  sd  scheme 
can  be  seen  by  any  creditor  or  contributory  of  the  sd  coy  at  the  office 
of  B.,  the  liqr  of  the  sd  coy,  at  33,  Carey  Street,  Lincoln's  Inn,  afsd. 
The  Ct  has  appointed  the  sd  B.,  or  failing  him,  "W.,  to  act  as  chairman 
of  the  sd  meetings.  Creditors  or  contributories  unable  to  attend  the 
sd  meetings  can  vote  by  proxy,  a  form  of  which  can  be  obtained  from 
the  liqr  at  the  office  afsd. 

Dated  tliis  5th  day  of  March,  1897. 

G.  S.  B.,  Senior  Off  Eecr  and  Liqr. 

A.  B.  and  C,  No. Street,  E.C., 

Solors  for  the  applicants,  upon  whose  applicon 
the  order  above  mentd  was  made. 
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{Titlr,  S^'c.)  rem  821. 

Notice  is  liby  given  tliat  Ly  an  order,  dated  the  2oth  day  of  March,  Another. 
1896,  made  in  the  ahove  matters,  ]\[r.  liogr  Hood  has  directed  separate 
meetings  (1)  of  the  holders  of  the  730,000/.  of  G  p.c.  debentures  of  the 
sd  coy,  and  (2)  of  the  contributories  of  the  sd  coy,  for  the  purpose,  &c. 
The  undersigned  S.  has  been  appointed  to  act  as  chairman  of  tlie  sd 
meetings.  Every  holder  of  debentures  desiring  to  attend  and  vote 
personally  or  by  proxy  at  the  meeting,  must  either  produce  his  deben- 
tures at  the  meeting,  or  he  may  deposit  his  debentures  with  the  L.  and 
C.  Banking  Coy,  Limtd,  21,  Lombard  Street,  London,  or  any  other 
banker  in  Great  Britain  or  Ireland,  in  exchange  for  a  receipt  for  the 
debentures  stating  the  name  and  address  of  the  depositor  and  the  dis- 
tinguishing numbers  and  face  value  of  his  debentures.  Such  receipt 
must  be  dejiosited  not  later  than  Thursday,  the  18th  day  of  June,  1896, 
at  noon,  at  the  L.  and  C.  Banking  Coy,  Limtd,  21,  Lombard  Street, 
London,  E.C.,  when  an  attendance  certificate  and  a  voting  talon  will 
be  given,  entitling  the  person  depositing  the  debentures  to  attend  and 
vote  in  respect  of  such  debentures  at  the  sd  meeting  and  any  adjourn- 
ment thof,  and  on  any  poll  taken  in  consequence  thof .  After  the  trans- 
action of  the  business  at  the  meeting  or  any  adjournment  thof,  the 
receipt  for  the  debentures  deposited  will  be  returned  upon  surrender 
of  the  attendance  certificate.  Debenture  holders  and  contributories 
may  vote  either  in  person  or  by  proxy.  Porms  for  the  appointment  of 
a  proxy  can  be  obtained  at  the  office  of  the  liqr,  at,  &c.  or  at  the  L. 
and  C.  Banking  Coy,  Limtd.  Debenture  holders  and  contributories, 
whether  individuals  or  corporations,  may  appoint  as  their  proxy  any 
debenture  holder  or  contributory  resply  entitled  to  vote  in  his  own 

right.     Proxies  must  be  lodged  with  the  Voluntary  Liqr  at E.G., 

not  later  than  noon,  on  Tuesday,  the  30th  day  of  June,  1896. 

C.  J.  S.,   Voluntary  Liqr. 

Dated  this  29th  day  of  May,  1896. 

Where  the  debentures  are  to  bearer,  a  deposit  is  sometimes  required  as  follows : — 
' '  Debentiu-e  holders  attending  the  said  meeting  of  debenture  holders  must  produce 
their  debentures,  and  shareholders  holding  share  warrants  to  bearer  must  produce 
their  share  warrants  at  the  meeting  of  contributories."  {West  Indian,  %e.,  18  July, 
1892).  Or  "  The  prior  lien  bondholders  and  debenture  holders  desiring  to  attend  or 
vote  by  proxy  at  the  meetings  must  on  or  before  Saturday,  the  20th  day  of  October, 
1894,  deposit  their  bonds  or  debentures  respectively,  as  the  case  may  be,  with  the 
company's  bankers,  the  London  Joint  Stock  Bank,  Limited,  Princes  Street,  Man- 
sion House,  E.G.,  where  lists  and  proxy  forms  cau  be  obtained.  The  bankers' 
certificate  of  deposit  will  entitle  the  holder  to  attend  and  vote  in  respect  of  the 
prior  lien  bonds  and  debentures  so  deposited  at  the  meetings  of  prior  lien  bond- 
holders and  debenture  holders  respectively,  and  any  adjournment  thereof,  and  any 
poll  to  bo  taken  in  consequence  thereof,  and  after  the  transaction  of  the  business  of 
the  meeting  the  prior  lien  bonds  and  debentures  respectively  will  be  returned  upon 
the  surrender  of  the  certificate."  Great  Southern  of  Spain  Rail.  Co.,  4th  October, 
1894. 


710 


ARRANGEMENTS FORMS. 


Form  822. 

Another. 


{Title,  &;c.,  see  Form  816.) 

Mortgage  Insurance  Corporation,  Limtd. 

Notice  is  liLy  given  that  by  an  order  dated  tlie  IStli  Nov.  1895,  made 
in  the  above  matter  by  Mr.  Eegr  Hood,  F.  and  N.,  the  liqrs  of  the 
above-named  corporation,  were  ordered  to  convene  five  several  meetings 
of  the  classes  of  creditors  and  contributories  of  the  corporation  speci- 
fied in  the  schedule  hereto,  for  the  purpose  of  considering  and,  if 
thought  fit,  approving,  -with  or  without  modification,  a  scheme  of 
arrangement  proposed  to  be  made  between  the  sd  corporation  and  the 
sd  several  classes  of  creditors  thof,  a  copy  of  which  scheme  can  be  seen 

at  the  office  of  the  liqr's  solors,  Messrs.  A.,  B.  and  C,  of ,  in  the 

City  of  London,  prior  to  the  day  of  the  meetings,  and  that  such 
meetings  resply  will  be  held  at,  &c.,  on  Friday,  the  6th  day  of  Dec. 
1895,  at  the  several  times  specified  in  the  sd  schedule,  at  which  times 
and  place  all  the  sd  classes  of  creditors  and  contributories  are  requested 
to  attend.  The  sd  creditors  and  contributories  may  attend  such 
meetings  resply  and  vote  either  in  person  or  by  proxy,  but  no  contri- 
butory shall  give  a  proxy  except  to  another  contributory,  and  no 
creditor  shall  give  a  proxy  except  to  another  creditor.  In  the  case  of 
joint  creditors  or  joint  contributories,  any  one  of  such  joint  creditors 
or  joint  contributories  may  vote  or  give  a  proxy.  Policy  holders 
attending  the  meetings  must,  if  required  by  the  liqr  or  the  chairman 
of  the  meeting,  produce  their  policies  before  voting.  The  sd  order 
directs  that  the  sd  N.,  and  failing  him  the  sd  F.,  be  chairman  of  such 
meetings,  and  that  such  chairman  is  to  report  the  residt  thof  to  the  Ct. 

Dated,  &c. 

H.  H.,  Eegr  Cos  Winding-up. 
X.  X.,  Solors  to  the  sd  F.  and  N. 

Schedule. 


Contributories  and  Classes  of  Creditors. 


Time  Appointed  for 
Meetinar  on  6tli  Dec.  1895. 


1.  Holders  of  policies  of  the  corpoi-ation,  other  than  mortgage 

policies  and  capital  redemption  fund  policies    

2.  Secured  creditors  of  the  corporation,  other  than  the  holders 

of  capital  redemption  fund  policies 

3.  Holders  of  mortgage  policies  of  the  corporation     

4.  Unsecured  creditors  of  the  corporation,  other  than  policy 

holders  and  creditors  in  respect  of  salaries,  wages,  and 
oftice  rent  and  expenses    

5.  Contributories    


at  11.0  a.m. 

at  12.30  p.m. 
at  1.30  p.m. 


at  3.0  p.m. 
at  4.0  p.m. 


Mortgage  Insuraticc  Corporation.     Ilood,  Eegr. 

See  Forms  822  and  823,  in  Gth  cd.,  for  notices  in  case  of  insurance  and  guarantee 
companies. 
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{Title  as  in  Form  81G.)  Form  823. 

English,  Scottish,  aud  Australian  Chartered  Bank.  7    IT 

Notice  is  hby  given,  that  Mr.  Registrar has  directed  separate  (colonial 

meetings  of  (1)  the  creditors  of  the  above-named  bank  (other  than 
the  Government,  the  holders  of  baiik  notes,  and  creditors  entitled 
in  respect  of  rates,  taxes,  Avages,  and  other  claims,  if  any,  payable  in 
full  or  in  priority  in  the  winding-up  of  the  bank),  and  (2)  of  the  con- 
tributories  of  the  sd  coy,  for  the  purpose  of  considering,  and,  if  thought 
fit,  approving  with  or  without  modification,  a  scheme  of  arrangement 
proposed  between  the  sd  coy  and  its  creditors  other  than  as  afsd,  and 
which  scheme  is  dated  the  17th  day  of  May,  1893,  whereof  a  copy  can 
be  seen  at  the  offices  of  the  bank  in  London,  Edinburgh,  Melbourne, 
Sydney,  Adelaide,  and  Brisbane  between  the  hours  of  ten  and  four  on 
each  week  day  prior  to  the  day  of  the  meeting,  and  that  such  meetings 
willresply  be  held  on  Monday,  the  12th  day  of  June,  1893,  at  12  o'clock 
at  noon  for  the  sd  creditors,  and  at  2.30  o'clock  in  the  afternoon  for  the 
sd  contributories,  at,  &c.,  in  the  City  of  London,  England,  at  which 
time  and  place  all  the  afsd  creditors  and  contributories  are  requested 
to  attend. 

The  sd  creditors  and  contributories  may  attend  such  meetings  and 
vote  in  person,  or  by  proxy,  provided  that  all  proxies  given  by  creditors 
and  contributories  in  Europe  or  elsewhere  than  in  Australia  must  be 
deposited  at  the  offices  of  the  bank,  situated  at  38,  Lombard  Street, 
London,  or  at  64,  Queen  Street,  Edinburgh,  not  later  than  three  days 
before  the  holding  of  the  sd  meeting. 

All  proxies  given  by  creditors  in  Australia  must  be  deposited  at  the 
head  offices  of  the  bank,  viz.,  either  Melbourne  or  Sydney,  not  less 
than  three  days  prior  to  the  date  of  the  sd  meetings.  Particulars  of 
proxies  so  deposited  in  Melbourne  and  Sydney,  sufficient  to  enable 
them  to  be  used  at  the  sd  meetings,  will  be  sent  by  telegram  to  the 
off  recr  and  prov  liqr.  The  Ct  has  appointed  S.,  the  off  recr  and 
prov  liqr,  to  act  as  chairman  of  the  sd  meetings. 

The  above  scheme  will  be  subject  to  the  subsequent  approval  of 
the  Ct. 

Dated  this  31st  day  of  May,  1893. 

A.  and  B., Buildings,  London, 

Solors  for  the  sd  C.  J.  S.,  the  Off  Recr  and  Prov  Liqr  of  the  sd  Bank, 

See  i?e  English,  Scottish,  and  Australian  Chartered  Bank,  (1893)  3  Ch.  385,  inwhicli 
it  was  held  that  the  telegram  sent  as  mentioned  in  the  above  was  sufficient  to  enable 
the  proxy  here  to  vote. 

{Title  as  in  Form  816.)  Form  824. 


Notice  is  hby  given  that  Mr.  Registrar  Hood  has  directed  separate  Another. 
meetings  of  (1)  the  unsecured  creditors,  including  the  depositors  of  the 
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above-named  coy,  exceptHer  Majesty's  Government  and  any  creditors  by 
law  or  by  tbe  provisions  of  the  scheme  hnf  tr  mentd  entitled  to  payment 
in  full  of  their  claims,  and  (2)  of  the  shareholders  of  the  above-named 
coy  to  be  summoned  pursuant  to  the  above  statutes  for  the  purpose  of 
considering,  and,  if  thought  fit,  approving,  a  scheme  of  arrangement 
proposed  to  be  made  between  the  above-named  coy  and  such  unsecured 
creditors  including  the  sd  depositors,  and  which  scheme  of  arrangement 
is  embodied  in  an  agreemt  dated  this  day  and  made  between  the  sd 
coy  and  C,  as  liqr  thof,  of  the  one  part,  and  the  Bank  of  China  and 
Japan,  Limtd,  of  the  other  part,  whereof  a  copy  can  be  seen  at  the 

office  of  the  liqr's  solors,   Messrs.  ,  of  ,  between  the  hours 

of  11  and  2  on  each  week  day  prior  to  the  day  of  meeting,  and 
that  such  meetings  will  resply  be  held  on  Wednesday,  the  6th  day 
of  March,  1895,  at  12  o'clock  at  noon  for  the  creditors,  and  at  2  o'clock 
in  the  afternoon  for  the  shareholders,  at  the  Cannon  Street  Hotel, 
Cannon  Street,  in  the  Citj^  of  London,  at  which  time  and  place  all  the 
afsd  creditors  and  shareholders  are  requested  to  attend.  The  sd 
Mr.  Registrar  Hood  has  appointed  N.  to  act  as  chairman  of  the 
meeting  of  creditors,  and  has  appointed  the  sd  C,  the  liqr,  to  act  as 
chairman  at  the  meeting  of  shareholders. 
Dated  the  21st  day  of  February,  1895. 

A.  and  B., Street,  London,  E.C., 

Solors  for  the  Liqr. 


Form  825. 

Debenture 
stock  in  new 
company  for 
existing 
debentures ; 
shares  not 
fully  paid 
for  existing 
shares. 


Arrangements  for  Transfer  to  New  Company. 

Imperial  Ppt}'  Investment  Coy,  Limtd. 
(Below  referred  to  as  the  present  coy.) 
Scheme  of  Arrangement. 
1.  A  new  coy  shall  be  incorporated  under  the  Cos  Acts,  1862  to  1893, 
as  a  coy  limtd  by  shares.  The  name  of  the  new  coy  shall  be  Imperial 
Ppty  Investment  Coy,  Limtd,  or  if  any  difiiculty  arises  as  to  registering 
under  that  name  then  such  other  name  as  the  liqr  of  the  j^resent  coy 
shall  select.  The  nominal  capital  of  the  new  coy  shall  be  250,000/., 
divided  into  25,000  preference  shares  of  5/.  each,  and  25,000  ordinary 
shares  of  bl.  each.  The  sd  preference  shares  shall  confer  on  the 
holders  the  right  to  be  pd  out  of  the  profits  of  each  year  available  for 
dividend  a  preferential  dividend  for  such  year  at  the  rate  of  5/.  p.c.p.a. 
on  tlio  capital  for  the  time  being  pd  up  thereon,  and  such  shares  shall 
rank  both  as  regards  dividend  and  capital  in  priority  to  the  ordinary 
shares.  The  objects  of  the  new  coy  shall  include  the  acquisition  and 
undertaking  of  all  or  any  of  the  assets  and  liabilities  of  the  present 
coy.  Tlio  memdum  and  articles  of  association  shall  bo  framed  in 
accordance  with  tho  di-afts  which  have  abeady  been  prepared  with  the 
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privity  of  the  liqr  of  tlio  present  coy.  The  first  directors  of  the  now 
coy  shall  be  the  several  persons  who  wore  directors  of  the  present  coy 
at  the  commencement  of  the  winding-up  thof. 

It  is  desirable  to  refer  to  a  specific  draft  of  the  memorandum  and  articles  of 
association  ;  but  sometimes  the  settlement  thereof  is  left  to  the  liquidator,  or  to 
some  named  member  of  the  Bar.  There  are,  however,  grave  objections  to  such  a 
course,  for  the  scheme  is  incomplete  without  knowledge  of  the  terms  of  such 
documents. 

As  to  directors,  it  is  sometimes  provided  that  the  first  directors,  or  some  of  them, 
shall  be  selected  at  the  meetings  to  ai^prove  of  the  scheme. 

2.  The  liqr  of  the  present  coy  shall  enter  into  an  agreemt  with  the 
new  coy  for  the  transfer  to  the  new  coy,  upon  the  footing  and  subject 
to  the  provisions  of  this  scheme,  of  the  assets  of  the  present  coy,  in- 
cluding the  capital  called  and  to  be  called  pursuant  to  clause  5  hereof. 

An  agreement  is  necessary  to  bind  the  new  company,  and  for  filing  pursuant  to 
s.  25  of  the  Companies  Act,  1867-     See  p.  4oG. 

The  uncalled  capital  is  clearly  part  of  the  assets  of  a  company  which  is  being 
wound  up  {TJ'db  v.  Whiffin,  L.  R.,  5  H.  L.  735  ;  Birch  v.  Cropper,' l-i  Ap.  Cas.  543), 
and  may  therefore  be  disposed  of  under  a  scheme  of  composition  or  arrangement, 
and  it  is  a  common  practice  to  sell  it  subject  to  provisions  as  in  clauses  5  and  8  of 
this  scheme. 

3.  The  new  coy  shall  constitute  a  debenture  stock  of  the  nominal 
amount  of  400,000^.,  carrying  interest  at  the  rate  of  4/.  10s.  p.c.p.a., 
and  secured  (a)  by  specific  charge  on  the  uncalled  capital,  (b)  by  specific 
charge  on  freehold  and  leasehold  jjpty  of  the  coy,  and  (c)  by  a  floating 
charge  on  all  the  other  assets  of  the  coy,  and  the  trust  deed  constituting 
and  securing  such  debenture  stock  shall  be  framed  in  accordance  with 
the  di-aft  which  has  abeady  been  approved  by  the  liqr  of  the  present 
coy,  and  the  trustees  thof  shall  be  selected  by  the  liqrs.  The  debenture 
stock  is  to  be  redeemed  by  the  operation  of  a  sinking  fund  as  provided 
by  the  trust  deed. 

For  fonns  of  trust  deed,  see  Part  I.,  pp.  702  et  seq. 

4.  Each  debenture  holder  of  the  present  coy  shall  accept  in  satisfac- 
tion and  discharge  of  his  debentures  of  the  present  coy  an  amount  of 
the  sd  debenture  stock  ec[ual  to  the  amount  of  the  principal  moneys 
secured  by  such  debentures,  and  upon  receiving  notice  of  the  allot- 
ment of  such  stock,  he  shall  forthwith  surrender  to  the  new  coy  his 
debentures  afsd,  and  shall  be  entitled  in  exchange  therefor  to  a 
certificate  of  title  to  such  debenture  stock.  The  interest  on  the  stock 
issued  under  this  clause  shall  run  as  from  the  1st  of  Aug.,  1894,  and 
the  coy  shall  pay  any  interest  due  on  the  surrendered  debentures  up  to 
the  1st  of  Aug.,  1894,  in  cash  upon  such  surrender. 

5.  Subject  as  hnftr  provided: — 

(a)  The  liqr  shall  forthwith  enforce  payment  of  all  moneys  due  in 
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respect  of  the  call  of  11.  10s.  per  share,  payable  on  the 
tSOth  June,  1894,  or  at  the  option  of  the  new  coy  shall  transfer 
the  same  or  any  part  thof  to  the  new  coy. 

(b)  The  liqr  shall  forthwith  call  up  the  remaining  5/.  per  share,  being 

the  full  amount  of  the  capital  now  uncalled  on  the  shares  in 
the  present  coy. 

(c)  All  moneys  from  time  to  time  collected  under  this  clause  shall 

forthwith  be  pd  over  to  the  new  coy  or  its  nominees. 

(d)  In  taking  steps  under  this  clause  the  liqrs  shall  act  under  the 

supervision  and  instructions  of  the  new  coy,  and  it  shall  rest 
with  the  new  coy  to  sanction  any  compromise  or  arrangement 
which  it  may  think  expedient. 

6.  Every  member  of  the  present  coy  shall  in  respect  of  each  share 
of  10/.  therein  held  by  him  be  entitled  to  claim  from  the  new  coy 
one  hi.  prefei'ence  share  in  the  new  coy  with  the  sum  of  11. 10s.  credited 
as  pd  up,  and  one  ordinary  share  in  the  new  coy  with  the  sum  of 
11.  10s.  credited  as  pd  up  thereon,  and.  the  new  coy  shall  comply  with 
every  such  claim ;  but  the  new  coy  shall  not  be  bound  to  allot  any  such 
shares,  unless  the  member  claims  both  the  preference  and  the  ordinary 
shares  which  he  is  entitled  as  afsd  to  claim,  nor  unless  the  member 
within  four  weeks  from  the  time  when  this  scheme  shall  be  sanctioned  by 
the  Ct,  by  writing  addressed  to  the  new  coy  and  countersigned  by  the 
sd  liqr,  claims  his  allotment,  and  in  view  of  this  provision,  the  liqr 
shall,  within  fourteen  days  after  this  scheme  shall  be  sanctioned  as 
afsd,  give  to  each  member  of  the  present  coy  notice  of  the  sanction 
thof  and  of  the  provisions  of  this  clause,  and  such  notice  shall  be 
given  by  circular  letter  sent  through  the  post  and  addressed  to  the 
member  at  his  registered  address,  as  appearing  in  the  register  of 
members  of  the  present  coy. 

7.  As  regards  imclaimed  shares  the  liqr  shall  use  his  best  endeavours 
to  sell  the  same,  with  full  power  to  sell  such  shares,  together  or  in  lots, 
and  from  time  to  time  as  and  when  he  may  think  fit,  and  shall  divide 
the  net  proceeds  of  such  sale  rateably  among  the  non-claiming  members 
of  the  present  coy,  and  when  any  such  sale  is  made,  the  new  coy 
shall,  on  the  nomination  of  the  liqr  of  the  present  coy,  allot  to  the 
purchaser  or  purchasers  the  shares  sold  to  them  credited  as  pd  up  to 
the  extent  afsd;  and  in  this  clause  "unclaimed  shares"  means  any 
shares  in  the  new  coy  which  members  of  the  present  coy,  though 
entitled,  omit  to  claim  Avithin  the  period  afsd. 

8.  Any  shareholder  in  the  present  coy  who,  within  the  period  of  four 
weeks  after  this  scheme  is  sanctioned,  or  within  such  extended  period, 
if  any,  as  the  new  coy  may  allow,  claims  the  allotment  of  the  shares 
which  he  is  entitled  to  claim  under  clause  0  hereof,  shall  be  relieved 
from  all  liability  to  pay  up  the  call  of  5/.  per  share,  to  bo  made  on  him 
pursuant  to  clause  5  hereof,  but  any  shareholder  in  the  present  coy 
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■who  witliiii  sucli  period,  or  extended  period,  does  not  make  such,  claim, 
shall  lose  all  right  to  claim  such  allotment,  and  shall  remain  liable  to 
pay  up  in  full  all  moneys  payable  hereunder  in  respect  of  his  shares  in 
the  present  coy,  with  interest  thereon,  including  the  sd  call  of  bl.  per 
share  to  be  made  pursuant  to  clause  5  hereof. 

9.  The  new  coy  shall  pay  all  the  costs,  charges  and  expenses  of  and 
incident  to  the  winding-up  of  the  present  coy,  including  the  costs  of 
and  incident  to  this  scheme,  and  the  carrying  the  same  into  effect. 

10.  Subject  to  the  provisions  of  this  scheme  the  new  coy  shall  take 
over  and  discharge  all  the  debts  and  liabilities  of  the  present  coy, 
including  the  existing  mortgages,  and  shall  indemnify  the  present  coy, 
its  liqr  and  contributories  in  respect  thereof ;  but  the  sd  liqr  shall  be 
at  liberty,  out  of  the  assets,  to  satisfy  any  of  the  debts  owing  to 
creditors  of  the  present  coy,  other  than  the  sd  debenture  holders  in 
respect  of  their  debentures  afsd. 

11.  As  soon  as  conveniently  maybe  after  this  scheme  becomes  bind- 
ing, the  present  coy  and  its  liqr  shall  resply  execute  and  do  all  such 
assurances  and  things  as  may  be  necessary  for  carrying  out  this 
scheme. 

12.  As  soon  as  this  scheme  becomes  binding  the  new  coy  shall 
execute  a  deed-poll  covenanting  with  the  debenture  holders  and  other 
secured  and  unsecured  creditors  of  the  present  coy,  to  perform  and 
fulfil  its  obligations  under  this  scheme,  so  far  as  affects  such  deben- 
ture holders  and  other  creditors. 

The  object  of  this  deed  is  to  give  tlie  creditors  a  direct  right  of  action  against  the 
new  company. 

13.  Unless  this  scheme  is  duly  adopted  by  the  new  coy  within  six 
weeks  after  it  is  sanctioned,  by  the  Ct,  the  liqr  may,  with  the  sanction 
of  the  Ct,  declare  that  this  scheme  has  fallen  through  ;  and  the  scheme 
shall  thereupon  be  regarded  as  annulled. 

14.  The  liqr  may  assent  to  any  modification  of  this  scheme,  or  to 
any  conditions  the  Ct  may  think  fit  to  approve  or  impose. 

15.  Nothing  in  this  scheme  contained  shall  affect  any  charge,  lien  or 
security,  except  as  hinbefore  provided. 

The  above  scheme  was  sanctioned  by  Vaughan  "Williams,  J.,  in  A\;gust,  1894. 


MISCELLANEOUS  CLAUSES. 

As  provided  by  the  articles  of  association  of  the  new  coy,  no  transfer    Form  826. 
of   shares  not  being  fully  pd  up    shares   taken  up  pursuant  to  this 


scheme  in  the  new  coy  shall  be  registered  by  the  directors  of  the  new  qq  transfer 
coy,  unless  in  their  opinion  the  transferee  is  at  least  as  solvent  as  the  of  shares. 
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transferor,  and  "whenever  a  transfer  is  registered  the  transferor  shall 
remain  liable  as  surety  for  the  payment  in  due  course  by  the  transferee, 
or  those  claiming  under  him,  of  the  uncalled  portion  of  the  capital  duo 
on  the  shares  transferred,  and  shall  sign  and  deliver  to  the  coy  a 
guarantee  accordingly. 

Where  the  shares  in  the  new  company  are  to  be  issued  with  a  considerable  liability 
thereon,  it  is  very  common  now  to  insert  a  provision  as  above. 

The  above  clause  is  taken  from  the  scheme  sanctioned  by  Vaughan  Williams,  J., 
in  lie  The  National  Insurance,  ^-c.,  Limited,  in  1894.  Another  form  will  be  found  in 
the  case  of  the  Neiv  Zealand,  ^-c.  scheme,  6th  ed.  of  this  work,  Part  II.,  p.  680. 

In  the  Securities  Insurance  Co.,  scheme  sanctioned  28th  October,  1896,  there  was  a 
similar  clause,  the  words  "  imless  they  consider  it  advisable  to  do  so  "  being  used. 


Form  827. 

Scheme  not 
to  bar  mis- 
feasance 
proceedings. 


This  scheme  is  not  to  be  a  bar  to  any  proceedings  which  shall  be 
directed  b}^  the  Ct  to  be  taken  under  sect.  10  of  the  Cos  "Winding-up 
Act,  1890,  and  the  new  coy  shall,  as  a  part  of  the  agreemt  for  the 
transfer  of  the  assets  of  the  old  coy  to  be  entered  into  ixnder  clause  4 
hereof,  undertake  to  apply  such  portion  of  the  assets  as  may  be  required 
to  meet  the  costs  of  any  such  proceedings,  and  shall  not,  without  the 
sanction  of  the  Ct,  directly  or  indirectly  compromise  any  such  proceed- 
ings or  release  any  claim  thereunder,  and  shall  be  entitled  to  the 
benefit  of  all  moneys  recovered  as  the  result  of  any  such  proceedings. 
JVaiional,  Sfc.  Co.,  Yaughan  Williams,  J.,  1894;  Secicriiics  Insurance, 
28th  Oct.,  1896. 

Vaughan  Williams,  J.,  now  usually  requires  the  insertion  in  a  scheme  of  a  clause 
as  above.  See  his  Lordship's  observations  on  the  subject.  Weekly  Notes,  1894, 
p.  166.  The  learned  judge  said  that  in  the  absence  of  such  a  clause  the  delinquent 
directors  of  the  old  company  might  escape  altogether,  and  that  in  future  he  would 
not  sanction  any  scheme  which  did  not  contain  such  a  clause,  but  that  his  remarks 
•would  not  apply  where  a  company  was  perfectly  solvent,  and  what  was  being  done 
was  a  mere  operation  of  selling  to  a  new  company.  Where  the  scheme  does  not 
contain  such  a  clause  the  learned  judge  usually  requires  the  new  company  to  enter 
into  an  undertaking  to  the  same  effect,  and  sometimes  to  execute  a  deed  of  covenant 
accordingly.  This  was  the  course  adopted  in  the  case  of  the  arrangement  by  the 
Liberator  Bixilding  Society,  sanctioned  in  1895,  as  follows  : — 


Form  828  -'■^^  ^^^  ^'^^  shall  undertake  to  obey  the  order  of  the  Ct  as  to  any 

proceedings  which  the  Ct  may  think  it  right  to  have  taken  against  the 

no  Lcr.  officers  of  the  liquidating  estates  and  others,  and  to  provide  the  neces- 

sary funds  for  such  proceedings. 

The  following  is  an  extract  from  an  order  sanctioning  a  scheme  : — "  The  liqui- 
dator shall  be  at  liberty,  if  ho  f'hall  so  tliiuk  fit  (or  shall  bo  rc<xuired  by  the  Court), 
to  initiate  proceedings  under  sect.  10  of  the  Companies  (Winding-up)  Act,  1890,  and 
the  costs  of  the  liquidator  incidental  to  or  incurred  by  him,  or  which  he  shall  be 
ordered  to  pay   in  connection  with  such  proceedings,  shall  be  paid  by  the  new 
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company  out  of  the  assets  thereof,  and  it  is  a  condition  that  the  authority  of  the 
liquidator  so  to  proceed  shall  not  at  any  time  be  revoked  by  the  new  company." 
Bank  of  China,  ^-c,  Limited,  Vaughan  Williams,  J.,  1894. 


The  following'  is  another  example  : — • 

"  And  it  is  ordered  that  by  the  assignment  of  the  undertaking  and  property  of 
the  above-named  company  to  the  new  company  referred  to  in  the  said  scheme,  the 
riglits  of  the  official  receiver  and  liquidator  to  take  any  proceedings  which  the  Court 
may  think  it  right  to  have  taken,  or  which  the  liquidator  may  be  advised  to  take 
under  or  by  virtue  of  sect.  10  of  the  Companies  (Winding-ujj)  Act,  1890,  against  the 
officers  of  the  above-named  company  and  others  shall  be  reserved,  and  tlie  proceeds 
of  any  such  proceedings  shall  be  held  by  the  official  receiver  and  liquidator  for  the 
benefit  of  the  unsecured  creditors  of  the  above-named  company."     Objmpia,  (1895). 


The  debentures  of  tlie  new  coy  to  be  issued  pursuant  to  this  scheme    Form  829. 

shall  exclude  from  the  general  charge  therein  contained  the  stock-in-  '~„        ^ 

,     f,    ,  Clause  m 

trade  and  uncalled  capital  of  the  coy.  scheme  limit- 

ing debenture 
During  the  last  twenty  years  great  numbers  of  schemes  have  been  sanctioned  in  char^'e. 

which  provision  has  been  made  for  the  issue  by  the  new  company  of  debentures  or 
debenture  stock  or  other  securities  charged  on  the  whole  undertaking  of  that 
company,  and  for  the  distribution  of  such  securities  amongst  the  debenture  holders 
or  creditors  of  the  old  company.  Jessel,  M.  R.,  Malins,  V.-C,  Bacon,  V.-C, 
HaU,  V.-C,  Chitty,  J.,  North,  J.,  Kekewich,  J.,  and  Stirling,  J.,  have  repeatedly 
sanctioned  schemes  containing  such  provisions,  and  in  several  cases  the  Court  of 
Appeal  has  also  sanctioned  such  schemes  ;  but  of  late  Vaughan  "Williams,  J.,  has 
objected  to  such  provisions,  on  the  ground  that  a  general  charge  on  all  the  property, 
present  and  future,  of  the  new  company  is  prejudicial  to  the  future  creditors  of  such 
company,  and  accordingly  in  several  cases  his  Lordship  has,  in  sanctioning  the 
scheme,  imposed  a  condition  that  the  charge  shall  be  waived  as  regards  part  of  the 
assets  of  the  new  company.  Such  a  condition  is  specially  hard  where  the  debenture 
holders  who  are  to  receive  the  new  securities  have,  by  virtue  of  their  existing 
debentures,  a  charge  on  the  whole  of  the  assets  of  the  old  company,  and  in  many 
cases  its  imposition  seriously  alters  the  character  of  the  scheme. 

Why  should  such  a  condition  be  imposed  against  the  wish  of  the  parties  interested 
merely  because  the  Court  does  not  approve  of  the  law  as  it  stands  ?  It  would  seem 
preferable  to  require  the  insertion  of  clauses  in  the  articles  and  otherwise  to  insure 
that  those  who  deal  with  the  company  shall  have  notice  that  there  is  a  general  charge 
on  the  undertaking  of  the  company. 


Every  holder  of  a  founders'  share  in  the  old  coy  shall  be  entitled  to    Form  830. 

claim  at  any  time  within  one  month  after  this  scheme  is  sanctioned,  or  „  ,,        ". 
•^  Holders  of 

within  such  extended  time  (if  any)  as  the  new  coy  shall  allow,  an  founders' 
allotment  of  one  fully  pd  up  ordinary  share  of  3/.  in  the  new  coy,  in  shares  entitled 
respect  of  each  founders'  share  in  the  old  coy  held  by  him,  and  the  paid  ordinary 
new  coy  shall  allot  all  shares  so  claimed.     National  Insurance.    Sane-  shares, 
tioned,  1894. 
In  the  above  case  the  founders'  shares  were  really  not  entitled,  in  the  circum- 
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stances,  to  anything;  but  Vaughan  Williams,  J.,  at  tlie  instance  of  a  dissatisfied 
holder,  dii'ected  the  introduction  of  the  above  clause. 


Nomination 
of  directors. 


Form  831.  The  first  directors  of  the  new  coy  shall  be  eight  in  number,  and  five 
of  them  shall  be  nominated  by  the  policy  holders  of  the  old  coy  at  the 
meeting  to  which  this  scheme  is  submitted  for  approval,  and  the  other 
three  by  the  shareholders  of  the  old  coy  at  the  meeting  to  be  called  to 
approve  of  this  scheme.  National  Insurance.  Sanctioned  in  1895  ;  see 
Form  831  in  6th  ed.  of  this  work,  Part  II.,  p.  684  ;  and  see  Form  834, 
clause  4,  infra. 


Form  832. 

Sale  to  new 
company. 
Division  of 
cash  and 
debentures  in 
new  company 
amongst  old 
debenture 
holders. 


Moss  Bay  Hematite,  &c.  Coy,  Limtd. 

1 .  A  new  coy  shall  be  incorporated,  &c.  The  first  directors  of  the 
new  coy  shall  be  nominated  by  the  liqr  of  the  old  coy  subject  to  the 
approbation  of  the  judge. 

2.  The  liqr  shall  enter  into  an  agreement  with  the  new  coy  for  the 
transfer  to  the  new  coy,  upon  the  footing  and  subject  to  the  provisions 
of  this  scheme,  of  all  the  assets  of  the  old  coy,  including  those  mort- 
gaged or  charged,  but  excluding  any  uncalled  capital  of  the  old  coy. 

3.  The  holders  of  debentures  of  the  old  coy  charged  on  the  ppty 
of  the  old  coy  shall,  in  respect  of  such  debentures,  be  dealt  with  as 
follows,  that  is  to  say  : — 

(a)  The  sum  of  25,000/.  in  cash  shall  be  provided  for  their  benefit 

out  of  the  proceeds  of  the  call  of  3/.  per  share  on  the  17,122 
ordinary  shares  of  the  old  coy  which  has  been  made  by  order 
of  the  Ct. 

(b)  Ninety-two  thousand  pounds  A  debentui-es  of  the  new  coy  shall 

be  provided  for  their  benefit. 
And  such  cash  and  debentures  shall  be  divided  among  them  in  pro- 
portion to  the  amount  owing  to  them  resply  by  the  old  coy  in  respect 
of  such  debentures,  and  they  shall  accept  the  same  in  full  satisfaction 
and  discharge  of  such  debentures,  and  the  assets  of  the  old  coy  shall 
stand  freed  and  discharged  from  all  claims  in  respect  of  such  deben- 
tures, and  the  holders  thof  shall  give-up  to  the  new  coy  such  debentures, 
and  if  required  by  the  new  coy  shall  execute  such  releases  and  sur- 
renders as  the  new  coy  may  desire. 

4.  The  unsecured  creditors  of  the  coy  shall  be  dealt  with  as  follows, 
that  is  to  say  : — 

(1.)  The  following  amounts,  namely: — 

(a)  TIio  sum   of   25,000/.   shall  bo  provided   (^;ffrz  passu  with  the 

25,000/.  mentd  in  clause  3  hereof)  out  of  the  proceeds  of  the 
sd  call  of  3/.  per  share  which  has  been  made  by  order  of 
the  Ct ; 

(b)  TLo  not  proceeds  arising  from  the  salo  of  the  shares  in  the 
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Pacific  Investment  Coy,  Limtd,  and  the  Anstruther  and  St. 
Andrews  Railway,  belonging  to  the  old  coy,  wliicli  sale  shall 
be  made  by  the  liqr  of  tlie  old  coy,  with  all  convenient  speed 
after  this  scheme  becomes  binding  ; 
(c)  Such  part  of  the  cash  assets  in  the  hands  of  the  old  coy  or  its 
liqr,  as  with  the  above  shall  be  sufficient  to  pay  to  the  un- 
secured creditors  a  dividend  of  l().y.   in  the   pound  on  the 
amount  due  to  them  resply, 
shall  be  divided  among  the  unsecured  creditors  of  the  old  coy  in  pro- 
portion to  the  amount  due  to  them  resply  at  the  commencement  of  the 
winding-up  of  the  old  coy. 

(2.)  In  respect  of  the  balance  of  the  amount  due  as  afsd  to  each  of 
the  unsecured  creditors  of  the  old  coy,  the  new  coy  shall  issue  to  such 
creditor  a  B.  debenture  or  B.  debentures  of  the  new  coy  for  securing 
ppal  moneys  equal  to  the  amount  of  such  balance,  but  any  fraction  of 
10/.  shall  be  paid  in  cash  out  of  the  cash  assets  of  the  old  coy. 

(3.)  The  term  "unsecured  creditors"  in  this  clause  shaU  be  deemed 
to  include  all  the  creditors  (other  than  secured  creditors)  whose  claims 
have  been  certified  by  the  chief  clerk  in  the  winding-up  of  the  old  coy, 
and  all  those  whose  claims  shall  hereafter  be  so  certified,  and  every  such 
creditor  shall  rank  as  a  creditor  for  the  amount  so  certified  to  be  due  to 
him  and  no  more. 

5.  The  vmsecured  creditors  of  the  old  coy  shall  accept  the  provi- 
sions in  their  favour  contd  in  this  scheme  in  full  satisfaction  and  dis- 
charge of  all  their  claims  as  against  the  old  coy  and  the  assets  thof. 

6.  The  A.  debentures  of  the  new  coj  shall  be  limited  in  amount  to 
100,000/.  They  shall  carry  interest  as  from  the  time  when  this  scheme 
becomes  binding  at  the  rate  of  5  p.c.  p. a.,  payable  half-yearly  on  the 
1st  day  of  Jan.  and  1st  day  of  July,  the  first  payment  to  be  made  on 
the  1st  day  of  July  next.  They  shall  be  for  10/.  each,  or  some  multiple 
of  10/.  They  shall  be  redeemable  by  annual  drawings  of  not  less  than 
5,000/.  The  A.  debentures  shall  be  secured  as  a  first  charge  on  the 
undertaking  of  the  coy  and  its  uncalled  capital  for  the  time  being, 
subject,  however,  as  regards  the  final  call  of  21.  per  share  on  the  sd 
17,122  ordinary  shares  in  the  new  coy,  to  the  prior  charge  thereon 
given  to  the  B.  debentures. 

7.  The  B.  debentures  shall  be  limited  to  such  amount  as  may  be 
required  for  the  purposes  of  paragraph  (2)  of  clause  4  hereof.  They 
shall  carry  interest  as  from  the  time  when  this  scheme  becomes  bind- 
ing at  the  rate  of  5  p.c.  p. a.,  payable  half-yearly  on  the  1st  day  of  Jan. 
and  1st  day  of  July  in  each  year,  the  first  of  such  payments  to  be  made 
on  the  1st  of  July  next.  The  B.  debentures  shall  be  for  10/.  each,  and 
shall  be  redeemed  by  annual  drawings  of  not  less  than  2,500/.  The  B. 
debentures  shall  be  secured  as  a  first  charge  on  the  final  call  of  2/.  per 
share  on  the  sd  17,122  shares  in  the  new  coy,  and  as  a  second  charge 
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on  the  undertaking  of  the  new  coy  and  the  rest  of  its  uncalled  capital 
for  the  time  being,  that  is  to  say — immediately  after  the  first  charge 
in  favour  of  the  A.  debentures.  The  A.  and  B.  debentures  shall  resply 
be  framed  in  accordance  with  the  forms  in  that  behalf  already  approved 
by  the  liqr. 

8.  Notwithstanding  anything  afsd,  all  creditors  of  the  old  coy,  if  any, 
who  by  virtue  of  the  Cos  Act,  1888,  or  otherwise,  are  entitled  to  be 
pd  in  full  in  priority  to  other  debts  shall  be  pd  in  full  by  the  liqr  out  of 
the  assets  of  the  old  coy  within  fourteen  days  after  this  scheme  becomes 
binding,  and  clause  4  hereof  shall  not  apply  to  such  creditors. 

9.  The  new  coy  shall  take  over  and  discharge  all  the  debts,  liabilities 
and  contracts  of  the  liqr  incurred  in  carrying  on  the  business  of  the 
old  coy  since  the  commencement  of  the  winding-up  thof. 

10.  The  new  coy  shall  pay  all  the  costs  and  charges  in  connection 
with  the  liquidation  of  the  old  coy  and  the  promotion  and  formation  of 
the  new  coj,  and  the  carrying  of  this  scheme  into  effect. 

11.  The  new  coy  shall  allot  to,  or  to  the  nominee  or  nominees  of 
each  member  of  the  old  coy  who  within  six  weeks  after  being  served 
with  such  notice  as  is  mentd  in  clause  12  hereof,  shall  require  the 
new  coy  so  to  do,  one  preference  share  in  the  new  coy  of  81.  credited  as 
fully  pd  up,  and  one  ordinary  share  in  the  new  coy  of  101.  credited 
as  j)d  up  to  the  extent  of  6/.  in  respect  of  each  fully  pd  up  ordinary 
share  of  20^.  in  the  old  coy  held  by  such  member. 

12.  The  liqr  shall  within  fourteen  days  after  this  scheme  becomes 
binding  give  notice  in  writing  to  each  member  of  the  old  coy,  stating 
the  number  of  shares  in  the  new  coy  which  he  is  entitled,  pursuant 
to  this  scheme,  to  have  allotted  to  him,  or  his  nominee  or  nominees, 
and  the  amount  per  share  to  be  credited  as  jid  up  thereon,  and  the 
period  within  which  an  applicon  in  writing  for  the  allotment  must  be 
sent  to  the  new  coy. 

13.  As  soon  as  conveniently  may  be  after  this  scheme  becomes  bind- 
ing, the  old  coy  and  its  liqr  shall  resply  execute  and  do  all  such  assur- 
ances and  things  as  the  new  coy  may  reasonably  require  for  vesting  in 
the  new  coy  the  assets  of  the  old  coy,  the  same  in  case  of  difference  to 
bo  settled  by  the  Ct,  but  so  long  as  any  of  the  debts  and  liabilities  of 
the  old  coy  (other  than  its  debenture  securities),  or  of  the  costs,  charges, 
and  expenses  afsd  remain  unpaid,  the  liqr  is  to  be  at  liberty  to  retain 
an  equivalent  part  of  the  sd  assets  by  way  of  security. 

14.  All  further  proceedings  in  the  action  of  the  Cumberland  Unio?i 
Banking  Co.  Limtd.  v.  llie  Moss  Bay  Hematite  Iron  and  Steel  Co.  Limtd. 
1890,  C.  No.  1181,  shall  be  stayed,  and  the  receiver  shall  be  discharged, 
and  all  costs  of  the  action  shall  be  pd  out  of  the  cash  assets  of  the  old 
coy. 

15.  As  from  the  time  when  this  scheme  is  sanctioned  until  the  new 
coy  is  given  possession,  the  liqr  of  the  old  coy  shall,  subject  to  the 
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provisions  of  this  scheme,  bo  deemed  to  be  carrying  on  tlio  business  of 
the  old  coy  on  behalf  of  the  now  coy,  and  shall  accordingly  account  to 
the  new  coy  for  all  benefits  received,  and  be  indemnified  against  all 
liabilities  and  expenses  incurred  whilst  so  carrying  on  the  same. 

16.  Unless  this  scheme  is  duly  adopted  by  the  new  coy  within 

weeks  after  it  becomes  binding,  the  liqr  may,  with  the  sanction  of  the 
Ct,  declare  that  the  scheme,  so  far  as  regards  tho  transfer  to  a  now 
coy,  has  fallen  through. 

17.  Moreover,  unless  tho  whole  of  tho  ordinary  shares  in  tho  new 
coy,  or  such  proportion  thereof,  not  being  loss  than  two-thirds,  as  the 
liqr  may  think  sufficient,  shall  be  taken  up  within  ton  weeks  after  this 
scheme  becomes  binding,  the  liqr  may,  with  tho  sanction  of  the  Ct, 
declare  that  the  scheme,  so  far  as  regards  the  transfer  to  a  new  coy, 
has  fallen  through. 

18.  In  case  any  such  declaration  as  afsd  is  made,  the  winding-up  of 
the  coy  shall  proceed  in  due  course,  and  all  the  other  provisions  of 
this  scheme  shall  be  at  an  end. 

19.  Tho  liqr  may  assent  to  any  modifications  in  this  scheme  or 
conditions  which  the  Ct  may  think  fit  to  approve  or  impose. 

20.  Nothing  in  -this  scheme  contained  shall  affect  any  charge,  lien, 
or  security  except  as  hereinbefore  provided. 

Scheme  of  Arrangement  of  Olympia,  Limtd.  Form  833. 


1.  The  coy  was  incorporated  on  the  20th  March,  1893,  under  the  Cos  New  company 

Acts,  1862  to  1890,  as  a  coy  limtd  by  shares,  with  a  nominal  capital  subject  to 

now  represented  by  191,868  shares  of  ll.  each,  which  have  been  issued  mortgages 
,  p   ^^         ^  and  deben- 

and  are  fully  pd  up.  tures. 

2.  On  1st  July,  1895,  an  order  was  made  for  the  compulsory  wind-  Unsecured 
ing-up  of  the  coy,  and  Mr.  Gr.  S.  B.,  off  recr,  is  the  prov  liqr  for  the  obtain  fully 
purpose  of  such  winding-up.  paid  shares  in 

3.  At  the  commencement  of  the  winding-up  the  secured  debts  of  the  PartlyTiaM^' 

coy  were  as  follows  : —  shares  to  old 

shareholders. 

A.  Debentures. 

(1)  5  p.c.  debentures  secured  by  trust  deed  or  mortgage, 

dated  7th  July,  1893,  on  the  land  and  buildings 

known  as  Olympia  for   £70,000 

(2)  5  p.c.  debentures,  having  a  floating  charge  on  the 

assets  and  undertaking  of  the  coy  for     £6,500 

B.  Mortgages. 

(1)  Mortgage,  dated  7th  July,  1893,  on  the  security 
charged  for  the  debentures  for  £70,000,  subject 
thereto  for  £10,500 

p.  3  A 
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(2)  Mortgage  granted  in  February,  1895,  on  the  Blyth 

road  annexe,  for     £17,500 

(3)  Second  mortgage,   granted  in  March,    1895,   on  the 

same  property  for £20,000 

4.  At  the  same  date  the  unsecured  debts  of  the  coy  due  to  various 
creditors  for  goods  supplied  and  work  done  for  the  old  coy  amounted 
to  23,350/.  8s.  6f/.,  or  thbts,  and  preferential  debts  for  rates,  taxes, 
wages,  &c.  amounted  to  1,672/.  17s.  bd.,  or  thbts,  in  addition  to  certain 
contingent  liabilities,  and  certain  uncompleted  contracts. 

5.  A  new  coy  shall  be  formed,  under  the  same  name,  to  acquire  the 
whole  of  the  undertaking  and  property,  and  assume  the  whole  of  the 
liabilities  of  the  old  coy. 

6.  The  capital  of  the  new  coy  shall  be  225,000/.,  divided  into  225,000 
shares  of  1/.  each. 

6a.  a.,  B.  and  C,  as  representing  the  shareholders  of  the  old  coy, 
D.  and  E.,  as  representing  the  creditors  thof,  and  one  person  to  be  ap- 
pointed by  S.  A.  (S:  Sons,  Limtd,  shall  be  the  prov  board  of  directors  of 
the  new  coy,  and  each  such  director  shall  within  a  month  of  the  incorpo- 
ration of  the  new  coy  acquire  the  necessary  qualifications  for  a  director, 
as  provided  by  the  articles  of  association.  Any  such  director  failing 
or  refusing  to  acquire  such  qualifications  within  the  sd  time  shall  there- 
upon cease  to  be  a  director.  The  whole  of  such  board  shall  retire  at 
the  first  meeting  of  the  new  coy,  but  shall  be  at  liberty  to  offer  them- 
selves for  re-election. 

7.  The  liqr  of  the  old  coy  shall  enter  into  a  contract  for  sale  to  the 
new  coy  of  the  whole  of  the  undertaking  and  ppty  of  the  old  coy  at  a 
price  to  be  fixed,  as  follows : — 

(a)  Fully  pd  up  shares  of  the  new  coy  for  the  amount  of  the  un- 

secured debts  of  the  old  coy  other  than  preferential  claims. 

(b)  191,868  shares  of  the  new  coy  of  1/.  each,  credited  with  12s.  Qd. 

on  each  share  as  pd  up. 
The  balance  of  7s.  6f/.  per  share  on  the  partly  pd  shares  shall  be  pay- 
able Is.  3r/.  on  allotment,  and  the  remainder  by  instalments  of  not 
exceeding  Is.  3r/.  per  share  at  intervals  of  not  less  than  one  month. 
The  liqr  shall  be  under  no  obligation  to  take  up  or  find  allottees  for 
any  of  the  partly  pd  shares  not  taken  up  by  shareholders  in  the  old 
coy  as  hnftr  provided. 

8.  The  fully  pd  up  shares  of  the  now  coy  shall  be  appropriated  to 
discharge  the  unsecured  debts  of  the  old  coy,  by  the  allotment  to  each 
unsecured  creditor  of  a  nominal  amount  of  shares  equal  to  the  amount 
of  his  debt,  fractions  of  debt  of  10s.  or  upwards  being  treated  as  1/. ; 
fractions  of  debt  under  10s.  shall  be  discharged  by  the  new  coy  in 
cash.  Such  fully  pd  up  shares  shall  be  accepted  by  such  creditors  in 
discharge  of  their  debts  against  the  old  coy.  Sueli  fully  pd  shares  shall 
not  bo  tran.sforable  on  the  share  register  until  after  the  expiration  of 
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six  calendar  months  from  the  date  of  the  incorporation  of  the  new  coy, 
and  the  share  certificates  shall  bear  on  their  face  a  statement  to  that 
effect. 

9.  The  191,868  shares  in  the  new  coy  credited  with  12s.  6d.  per 
share  pd  up  on  account  of  the  purchase  price  shall  be  allotted  to  the 
shareholders  of  the  old  coy,  share  for  share,  conditionally  on  acceptance 
of  the  allotment  and  payment  of  Is.  3d.  per  share  on  account  of  the 
unpaid  capital  thereon  within  fourteen  days  after  such  allotment.  Any 
of  such  shares  not  accepted  by  old  shareholders  within  that  period 
shall  be  allotted  rateably  to  other  old  shareholders  notifying  within 
the  like  period  their  willingness  to  accept  an  allotment  of  shares  in  the 
new  coy  in  excess  of  their  holdings  in  the  old  coy,  and  any  surplus  not 
so  allotted  shall  be  allotted  in  order  of  applicon  to  such  old  share- 
holders as  may  apply  to  take  them  up  from  time  to  time  within  twelve 
months  from  the  incorporation  of  the  new  coy.  Shareholders  in  the 
old  coy  not  taking  up  an  allotment  of  shares  in  the  new  coy,  within  the 
respive  times  above  limtd,  shall  be  excluded  from  all  benefit  under 
this  scheme. 

10.  The  new  coy  shall  pay  in  cash  all  interest  due  and  unpaid  in 
respect  of  the  secured  debts  of  the  old  coy,  and  the  preferential  claims 
for  rates,  taxes,  wages,  &c.,  and  before  this  scheme  shall  be  carried 
into  effect  an  arrangement  shall  be  made  with  the  holders  of  the 
debentui'es  for  70,000/.  of  the  old  coy  for  the  discharge  of  such  deben- 
tixres,  either  by  the  issue  in  exchange  for  the  same  of  debentures  of 
the  new  coy,  secured  in  such  manner  and  in  such  terms  as  may  be 
arranged,  or  by  payment  in  cash  wholly  or  partly. 

1 1 .  The  new  coy  shall  pay  off  the  debentures  of  the  old  coy  for 
6,500/.,  and  shall  take  over  the  freehold  and  leasehold  properties  of 
the  old  coy,  subject  to  the  existing  mortgages  mentd  in  paragraph  3 
hereof,  or  shall  arrange  with  the  mortgagees  for  discharge  thereof. 
This  scheme  shall  be  without  prejudice  to  the  rights  or  remedies,  if  any, 
of  X.  and  Y.,  in  respect  of  the  mortgage  held  by  them  until  they  are 
pd  off,  and  they  shall  be  at  liberty  to  add  the  costs,  charges  and 
expenses  incurred  by  them  of  and  incidental  to  these  proceedings  to 
their  security  if  the  same  are  not  pd  out  of  the  assets. 

12.  The  new  coy  shall  satisfy  all  Board  of  Trade  fees,  and  the  costs, 
charges  and  expenses  of  and  incidental  to  the  liquidation  of  the  old 
coy,  the  preparation  and  carrying  out  this  scheme,  and  including  those 
of  the  shareholders'  committees,  and  the  establishment  of  the  new  coy, 
and  carrj'ing  out  the  purchase  from  the  liqr. 

13.  All  other  details  in  connection  with  the  carrying  out  of  this 
scheme  shall  be  settled  by  the  liqr. 

14.  Unless  within  one  month  after  sanction  of  this  scheme  by  the 
Ct  the  new  coy  shall  be  incorporated,  and  unless  within  one  month 
after  such  incorporation,  or  such  further  time  in  either  case  as  the  Ct  may 

3  A  2 
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approve,  allotments  for  not  less  than  125,000  shares  credited  with 
12*.  6d.  pd  up  of  the  new  coy  shall  have  been  accepted,  and  the  call  of 
Is.  3d.  per  share  pd  thereon,  the  liqr  may  at  any  time  thereafter  on  the 
applicon  of  the  directors  of  the  new  coy  or  with  the  sanction  of  the  Ct, 
annul  this  scheme ;  but,  in  that  case,  the  costs  hereinbefore  provided 
to  be  borne  by  the  new  coy  shall  be  pd  out  of  the  assets  of  the  old  coy. 
15.  The  liqr  may  assent  to  any  modification  of  the  scheme  which  the 
Ct  may  approve  or  direct  to  be  made  therein. 

Sanctioned  by  Vaughan  Williams,  J.,  in  1895. 


Form  834. 

Securities 
insurance 
comimnies. 
New  company 
to  take  assets. 
Provisions 
as  to  policies 
and  contracts. 


Securities  Insurance  Coy,  Limtd. 

1 .  In  these  presents  the  following  words  and  expressions  shall  have 
the  meanings  after-mentd,  unless  excluded  by  the  subject  or  context, 
that  is  to  say  : — 

"The  first  coy"  shall  mean,  &c. 

"  The  second  coy"  shall  mean,  &c. 

"The  new  coy"  shall  mean  the  coy  proposed  to  be  incorporated  in 
terms  of  this  scheme  (other  definitions  follow). 

"Security"  or  "securities"  shall  mean  and  include  any  bill  of 
exchange  or  other  negotiable  instrument,  deposit,  receipt,  share, 
or  stock,  mortgage,  debenture,  debenture  certificate,  debenture 
scrip,  or  debenture  stock,  incumbrance,  or  other  charge  or 
obligation  issued  by  any  person  or  coy,  or  any  guarantee  or 
policy  of  insurance. 

Words  importing  the  masculine  gender  include  the  feminine,  words 
importing  the  singular  number  include  the  plural,  and  words 
importing  persons  include  corijorations  and  rice  vejsd. 

2.  A  new  coy  shall  be  incorporated  under  the  Cos  Acts  1862  to  1893 
as  a  coy  limtd  by  shares,  to  be  called  The  Secimties  Insurance  Coy, 
Limtd,  or  such  other  name  as  may  be  selected  by  the  off  recr  as  liqr 
and  the  committee  of  inspection. 

3.  The  nominal  capital  of  the  new  coy  shall  be  137,500^.,  divided 
into  25,000  shares  of  51.  10s.  each.  The  first  coy  andj the  second  coy 
and  the  respive  liqrs  shall  sell  and  transfer  to  the  new  coy,  which  shall 
purchase  and  take  over  all  the  assets  and  liabilities  of  the  first  coy  and 
the  second  coy,  subject  to  any  subsisting  charges  thereon.  In  such 
assets  shall  be  included  all  moneys  collected  or  to  be  collected  by  the 
liqrs,  or  any  of  them,  in  respect  of  the  capital  or  the  shares  in  the 
capital  of  the  first  coy  and  of  the  second  coy,  whether  called  up  or  to 
be  called  up. 

4.  The  directors  of  the  now  coy  shall  be  five  in  number,  three  of 
whom  nhall  T)e  reprosontativos  of  creditors  and  two  of  whom  shall  be 
reprc'sentiitives  of  shareholders.     The  first  directors  shall  be  A.,  B., 
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and  C,  as  representing  creditors,  and  D.  and  E.  as  representing 
shareholders,  but  such  appointment  shall  bo  subject  to  alteration  by 
the  creditors  at  their  meeting  called  to  approve  this  scheme  as  to  the 
appointment  of  those  representing  creditors,  and  by  the  shareholders 
at  their  meeting  as  to  the  appointment  of  those  representing  share- 
holders. The  first  directors  shall  hold  office  until  the  second  general 
meeting  of  the  coy  to  be  held  in  1898. 

5.  No  transfer  of  shares,  not  being  fully  pd-up  shares  in  the  new 
coy,  shall  be  registered  by  the  directors  unless  they  consider  it  advis- 
able to  do  so,  and  whenever  a  transfer  is  registered  the  transferor  shall 
remain  liable  as  surety  for  the  payment  in  due  course  by  the  transferee 
of  the  unpd  portion  of  the  shares  transferred,  and  shall  sign  and 
deliver  to  the  new  coy  a  guarantee  accordingly,  and  the  articles  of 
association  of  the  new  coy  shall  be  framed  to  provide  for  same. 

6.  Subject  as  hnftr  provided — 

(a)  The  liqr  of  the  first  coy  shall  enforce  payment  \_of  certain  calls']. 

(b)  The  liqr  of  the  second  coy  shall  forthwith  enforce  payment  [o/ 

certain  calls~\.  The  liqr  of  the  second  coy  shall  forthwith  call 
up,  and,  subject  to  Articles  7  and  8  hereof,  enforce  payment 
of  the  remaining  51.  10s.  per  share,  being  the  full  amount  of 
the  capital  now  uncalled  on  the  ordinary  shares  of  8/,  10s. 
each  in  the  second  coy. 

(c)  In  taking  steps  to  enforce  payment  as  provided  for  under  this 

clause,  the  liqrs  of  the  first  coy  and  of  the  second  coy  shall 
consult  the  wishes  of  the  directors  of  the  new  coy,  and  it  shall 
rest  with  such  directors  to  sanction  any  compromise  or  arrange- 
ment which  the  sd  respive  liqrs  may  think  expedient. 

(d)  The  winding-up  of  the  first  and  second  cos  shall  continue  only 

so  far  as  is  necessary  for  getting  in  the  moneys  due  in  respect 
of  calls  in  this  clause  mentd  and  other  assets  of  the  first  and 
second  cos,  and  for  the  purpose  of  the  proceedings  (if  any) 
referred  to  in  clause  34  hereof,  and  subject  as  afsd  the  first 
and  second  cos  shall  be  dissolved  with  aU  convenient  speed. 

7.  Each  shareholder  of  the  second  coy  on  whose  shares  the  sum  of 
3^.  per  share  has  been  pd  or  has  been  credited  as  pd  shall  be  entitled 
at  any  time  within  three  calendar  months  from  the  time  when  this 
scheme  becomes  binding,  or  within  such  extended  time  as  the  new  coy 
shaU  allow,  to  require  the  new  coy  to  allot  to  him  one  share  of  5/.  10s. 
in  the  new  coy  in  respect  of  each  ordinary  share  in  the  second  coy 
held  by  him,  and  upon  the  footing  that  as  provided  by  the  articles  of 
association  of  the  new  coy  the  sum  of  51.  10s.  in  respect  of  each  share 
so  applied  for  shall  be  pd  to  the  new  coy  by  instalments  and  at  the 
time  following  (that  is  to  say),  &c. 

8.  Each  shareholder  of  the  second  coy  who  takes  up  the  whole  of 
the  shares  in  the  new  coy  to  which  he  is  entitled  under  the  last- 
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preceding  clause  hereof  sliall  tliereby  be  relieved  from  payment  to  the 
extent  of  the  sum  of  51.  10s.  per  share  of  any  sums  which  may  bo  due 
by  him  under  calls  made  pursuant  to  sub-sect,  (b)  of  clause  6  hereof  in 
respect  of  the  shai-es  in  the  second  coy  held  by  him,  and  the  new  coy  shall, 
within  thirty  days  after  the  date  of  this  scheme  being  sanctioned  by 
the  Ct,  give  notice  to  each  shareholder  of  the  second  coy,  stating  (1) 
the  number  and  class  of  shares  in  the  new  coy  which  he  is  entitled  to 
claim  pursuant  to  this  scheme,  and  (2)  the  period  within  which  his 
claim  for  allotment  must  be  sent  to  the  new  coy  ;  and  such  notice  shall 
be  given  by  sending  the  same  through  the  post,  in  a  prepaid  letter, 
addressed  to  each  shareholder  at  his  address  as  the  same  may  be 
registered  in  the  books  of  the  second  coy.  Any  shareholder  of  the 
second  coy  who  shall  not,  within  three  calendar  months  after  this 
scheme  has  been  sanctioned,  or  within  such  extended  time  (if  any)  as 
the  new  coy  may  allow,  claim  the  allotment  of  shares  to  which  he  is 
entitled  under  clause  7  hereof,  shall  lose  all  right  to  claim  such  allot- 
ment, and  shall  remain  liable  to  pay  up  in  full  all  moneys  payable  in 
respect  of  his  shares  in  the  second  coy,  with  interest  at  the  full  rate 
payable  under  the  articles  of  association  of  that  coy. 

9.  The  assets  of  the  second  coy  shall  be  handed  over,  subject  in  all 
respects  to  the  charge  created  thereon,  for  the  purpose  of  securing  the 
sum  of  25,000^.  raised  by  the  off  recr,  &c. 

10.  The  new  coy  shall,  subject  to  the  provisions  of  this  scheme,  take 
over  all  the  policies,  debts,  contracts,  and  liabilities  of  the  first  coy  and 
of  the  second  coy,  including  the  liability  for  the  amount  secured  as 
afsd  by  the  off  recr. 

11.  The  holders  of  all  existing  policies  and  contracts  of,  and  all 
existing  creditors  of,  and  all  persons  having  claims  of  whatever  nature 
or  kind  against  the  first  coy  or  against  the  second  coy,  are  subject  as 
afsd  to  accept  the  provisions  of  this  scheme  in  satisfaction  of  all  their 
sd  claims  against  the  first  coy  or  the  second  coy  and  their  respive 
assets. 

12.  All  creditors  of  the  first  coy  and  of  the  second  coy  ghall  lodge 
their  policies  or  other  evidences  of  indebtedness  at,  &c.  All  policies 
and  evidences  of  indebtedness  which  shall  not  have  been  lodged  by, 
&c.,  shall  be  void,  and  the  parties  entitled  thereto  shall  be  held  to 
have  waived  and  abandoned  all  claims  against  the  first  coy  and  the 
second  coy  and  their  respive  assets,  and  against  the  new  coy  and  its 
assets  in  respect  thereof,  unless  the  Ct  otherwise  order. 

13.  All  persons  holding  jiolicies  of  the  first  coy  or  of  the  second  coy 
insuring  deposits  or  debentures  of  banks  or  cos  which  have  been 
reconstructed  or  reorganized,  and  bound  by  such  reconstruction  or 
reorganization  to  comjdy  with  the  conditions  thereof,  shall,  within 
thirty  days  after  notice  that  this  scheme  is  sanctioned,  if  they  have  not 
previously  done  so,  accept  the  schemes  of  reconstruction,  reorganiza- 
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tion,  or  arrangement  of  sucli  banks  or  cos,  and  comply  witli  tlie  condi- 
tions thereof,  otherwise  their  policies  shall  become  void,  unless  the  Ct 
otherwise  order. 

14.  All  creditors  shall  retain  their  respive  rights  under,  and  be 
subject  to,  the  conditions  of  their  policies  or  other  evidences  of 
indebtedness  except  in  so  far  as  the  same  are  varied  by  this  scheme. 

15.  The  new  coy  shall  have  right  to  all  powers,  claims,  defences, 
and  objections  against  the  creditors  which  were  available  to  the  first 
coy  or  to  the  second  coy,  except  that  the  new  coy  shall  not  be  entitled 
to  set  up  as  a  defence  to  any  claim  the  fact  that  premiums  which  have 
become  due  since  the  commencement  of  the  liquidation  of  the  second 
coy,  and  before  the  date  of  this  scheme  being  sanctioned,  have  not 
been  paid,  provided  the  creditors  in  other  respects  conform  to  the 
terms  of  this  scheme  in  regard  to  the  payment  of  premiums  and 
otherwise. 

16.  Creditors  being  holders  of  policies  or  other  contracts  of  insurance 
shall  continue  to  pay  the  premiums  for  the  period  only  for  which  they 
were  liable  in  terms  of  their  respive  policies  at  the  date  of  the  order 
for  the  winding-up  of  the  second  coy.  Premiums  which,  according  to 
the  terms  of  the  policy,  have,  or  but  for  the  winding-up  of  the  first  coy 
or  of  the  second  coy  would  have,  become  payable  prior  to  the  time 
when  this  scheme  is  sanctioned,  shall  be  paid  within  thirty  days  after 
notice  that  this  scheme  is  sanctioned  has  been  given  to  the  holder  of 
such  policy.  In  case  default  is  made  in  any  such  payment  the  policy 
shall  become  void,  but  the  new  coy  shall  have  power  to  revive  same  on 
such  terms  as  the  directors  may  think  fit. 

17.  The  time  for  payment  of  all  principal  mone5'S  payable  under 
any  contract  or  obligation  of,  or  in  respect  of,  any  claim  of  whatever 
kind  or  nature  against  the  first  coy  or  the  second  coy  taken  over  by  the 
new  coy  (other  than  the  amount  borrowed  by  the  off  recr  as  afsd  and 
those  mentd  in  clause  24  hereof)  in  terms  of  this  scheme,  whether 
payable  at  or  before  the  time  this  scheme  is  sanctioned  or  subsequently, 
shall  be  postponed  till  the  31st  Dec,  1904.  Sums  falling  due  after 
the  date  of  sanction  of  this  scheme  under  policies  insuring  the  payment 
only  of  interest  or  dividends  shall  not  be  regarded  as  principal  moneys 
within  the  meaning  of  this  clause. 

18.  \_Reduction  of  i- ate  of  inteiestr\ 

19.  Creditors  whose  claims  are  disputed  by  the  new  coy  shall  not  be 
entitled  to  payment  of  interest  under  the  preceding  clause  until  the 
matters  in  dispute  are  settled,  and  any  failure  of  the  new  coy  to  pay 
interest  on  such  claims  shall  not  entitle  the  creditors  to  sue  for  interest 
or  to  claim  that  the  non-payment  of  same  is  a  breach  of  this  scheme. 

20.  Where  the  person  entitled  to  any  money,  the  paj'ment  whereof 
is  hby  postponed,  holds  or  shall  hold  any  security  for  the  payment  of 
such  money  or  the  interest  thereon,  he  shall  be  at  liberty  to  realize 
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sucli  security  at  a:iy  time  with  tlie  sanction  of  tlie  new  coy,  and,  failing 
Buch  sanction,  he  shall  only  be  entitled  to  realize  such  security  subject 
to  a  right  of  pre-emption  on  the  part  of  the  coy,  but  not  otherwise, 
such  right  to  be  exercised  by  notice  in  writing  by  the  coy  within  four- 
teen days  after  being  required  to  purchase,  and  in  either  case  the 
proceeds  thereof  shall  be  applied  to  reduction,  in  the  first  place,  of  the 
creditor's  claim  for  principal,  and,  after  satisfaction  of  principal,  in 
reduction  of  his  claim  for  interest.  \_Proviso  as  to  creditors  of  the  first 
coy  or  the  second  coy.~\ 

21.  In  cases  where  the  first  coy  or  the  second  coy  holds  any  security 
from  the  principal  debtor  for  a  loan  or  other  obligation  guaranteed, 
the  new  coy  shall  be  at  liberty  to  transfer  such  security  to  the  parties 
guaranteed  on  such  terms  and  conditions  as  the  new  coy,  the  principal 
debtors,  and  the  parties  guaranteed  may  agree. 

22.  All  creditors  who  may  hold  securities,  guaranteed  or  insured  by 
the  new  coy,  shall  be  entitled  to  accept  payment  of  principal  or  interest 
from  the  principal  obligants,  but  only  in  reduction  of  an  amount  of 
principal  or  interest  corresponding  to  the  amount  so  pd  without  the 
consent  of  the  new  coy,  and  they  shall  be  bound  to  intimate  payments 
so  received  to  the  new  coy  and  to  deduct  the  same  from  their  claims 
against  the  new  coy  for  principal  or  interest  resply.  Any  interest  in 
excess  of  2  p.c.  so  received  in  any  year  or  half  year  shall  be  retained 
by  the  creditors,  and  shall  not  be  credited  towards  payment  of  interest 
due  by  the  new  coy  in  any  subsequent  year  or  half  year. 

23.  Where  any  difference  arises  between  the  new  coy  and  any 
creditor  or  person  claiming  to  be  a  creditor  of  the  new  coy  under  this 
scheme,  as  regards  the  validity  or  amount  of  his  debt  or  claim  or 
proof,  such  difference  shall,  unless  the  Ct  otherwise  order,  be  referred 
to  a  standing  arbitrator  appointed  for  the  purpose  of  this  scheme  by 
the  Ct,  and  subject  to  removal  by  the  Ct  on  due  cause  shown. 

24.  \_^jjplicon  of  moneys  to  payment  of  costs,  ^'c]  The  costs  mentd 
in  sub-sect,  (a)  hereof  of  the  incorporation  of  the  new  coy,  and  the 
costs,  charges,  and  expenses,  and  remuneration  mentd  in  sub-sect,  (b) 
hereof,  shall  be  brought  in  for  taxation  or  allowance  by  the  Ct  having 
jurisdiction  in  cos  winding-up,  and  shall  be  pd  immediately  after 
taxation.  No  payment  shall  be  made  under  this  clause  without  the 
consent  of  the  person  in  whom  the  charge  for  25,000/.  is  vested,  unless 
the  Ct  otherwise  order. 

25.  All  assets  of  the  new  coy  not  required  for  the  payments  specified 
in  the  immediately  preceding  clause  shall  be  invested  by  the  new  coy 
in  such  securities  and  investments  as  may  be  sanctioned  by  its  memdum 
of  association. 

26.  The  new  coy  shall  not  undertake  any  new  business  except  such 
as  is  necessary  for  currying  out  this  scheme,  and  shall  prior  to  31st 
December,  1904,  or  as  soon  thereafter  as  may  bo  found  expedient, 
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realize  all  its  assets  as  also  all  investmeuts  in  wliicli  tlio  proceeds  of 
previous  realizations  may  have  been  invested,  and  on  that  date,  or  as 
soon  thereafter  as  conveniently  may  be,  apjily  the  proceeds  after  dis- 
charging all  subsisting  charges  or  incumbrances  thereon,  and  any  fees 
due  to  the  Board  of  Trade,  in  the  following  order,  viz.  : — (a)  In  pay- 
ment of  all  sums  duo  under  clause  24  hereof  in  so  far  as  these  may 
not  have  previously  been  pd  or  satisfied  ;  (b)  in  payment  pari  j^assu 
of  the  claims  proved  hereunder  and  admitted  by  the  new  coy  or  by  the 
arbitrator  hereinbefore  mentd,  as  the  case  may  be,  less  any  additional 
interest  included  in  sd  claim  as  provided  for  in  sub-sect,  (a)  of  clause  29 
hereof  and  sub-sect,  (c)  of  this  clause  ;  (c)  in  payment  pari  passu  to 
and  amongst  the  creditors  of  the  new  coy  of  the  difference,  if  any, 
between  interest  at  the  rate  of  3i-  p.c.p.a.  on  or  in  respect  of  their 
claims,  and  the  interest  which  they  may  have  received  either  under 
this  scheme  or  from  the  principal  obligants  (in  calculating  such  differ- 
ence, however,  the  interest  funded  under  clause  18  hereof  shall  not  be 
considered  as  bearing  interest  beyond  what  is  provided  in  that  clause)  ; 
(d)  the  surplus  remaining  after  the  above-mentd  payments  shall  be 
divided  among  the-  shareholders  of  the  new  coy,  in  accordance  with 
their  respive  rights  and  interests  therein. 

27.  The  new  coy  shall  have  power  to  enter  into  and  carry  into  effect 
any  compromise  with  any  of  its  creditors  or  debtors,  and  to  accept 
surrender  of  shares  at  such  times  and  upon  such  terms  and  subject  to 
such  conditions,  as  the  directors  may  think  proper,  and  the  directors  of 
the  new  coy  shall  not  by  reason  of  any  such  compromise  or  surrender 
incur  any  liability  whatever  to  the  other  creditors  or  the  other  share- 
holders or  any  other  person,  provided  such  compromise  is  made  by  the 
directors  in  good  faith,  unless  the  Ct  otherwise  order. 

28.  On  or  before  1st  May,  1904,  the  new  coy  shall  prepare  and 
issue  to  all  its  creditors  who  may  not  prior  to  that  date  have  adjusted 
and  lodged  sufficient  proofs  of  their  claims,  forms  of  proof  to  be  filled, 
up,  and,  if  required  by  the  coy,  sworn  to,  and  any  creditor  whose  proof 
shall  not  have  been  lodged  by  1st  July,  1904,  or  such  later  date  as  the 
new  coy  may  allow,  shall  not  be  entitled  to  participate  in  the  division 
of  the  assets  of  the  new  coy,  but  shall  be  held  to  have  given  up  all 
claim  which  he  may  have  against  the  new  coy  and  its  assets,  unless  the 
Ct  otherwise  orders. 

29.  \_Regulatio)is  as  to  proofs  to  be  prepared  and  lodged  by  creditors.'] 

30.  As  soon  as  conveniently  may  be  after  this  scheme  is  sanctioned 
by  the  Ct,  the  liqrs  shall  resply  execute  and  do  all  such  assurances  and 
things  as  the  new  coy  may  reasonably  require  for  vesting  in  the  new 
coy  the  assets  of  the  first  coy  and  of  the  second  coy,  including,  if  the 
new  coy  thinks  fit,  the  whole  or  any  part  of  the  unpaid  capital  of  the 
first  coy  and  of  the  second  coy,  to  be  collected  as  hereinbefore  pro- 
vided, subject  to  any  subsisting  charges  thereon. 
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3 1 .  Unless  this  scheme  is  duly  adopted  by  the  new  coy  within  three 
months  after  it  is  sanctioned,  the  liqr  of  the  second  coy  may,  with  the 
sanction  of  the  Ct,  declare  that  the  scheme  has  fallen  through,  and 
thereupon  this  scheme  shall  be  at  an  end,  and  in  such  case  the 
winding-up  of  the  first  coy  and  the  second  coy  shall  proceed  in  due 
course. 

32.  In  order  to  obtain  the  sanction  of  the  Ct  to  the  arrangements 
embodied  herein,  the  liqrs,  with  the  consent  of  the  committee  of 
inspection,  may  assent  to  any  modification  hereof,  and  to  any  con- 
ditions which  the  Ct  may  think  fit  to  make  or  impose. 

33.  After  this  scheme  has  been  finally  sanctioned,  the  time  for 
payment  as  mentd  in  clause  11  may  be  accelerated  or  postponed  by  a 
resolution  passed  by  a  majority  in  number  and  three-fourths  in  value 
of  the  creditors  whose  claims  have  been  lodged  with  and  admitted  by 
the  new  coy  present  at  a  meeting,  either  personally  or  by  proxy, 
specially  called  for  such  purpose,  thereafter  approved  by  the  share- 
holders in  such  manner  (if  any)  as  the  Ct  may  require,  and  duly  sanc- 
tioned by  the  Ct.  The  regulations  as  to  the  meetings  of  creditors,  and 
the  notice  to  be  given  calling  such  meetings,  shall  be  provided  for  in 
the  articles  of  association  of  the  new  coy. 

34.  The  arrangements  embodied  herein  shall  not  be  a  bar  [^'c,  see 
Form  827]. 

35.  No  dividend  shall  be  paid  on  the  shares  in  the  new  coy  until  all 
the  claims  of  the  creditors  have  been  paid,  with  interest,  as  provided 
in  this  scheme. 

36.  When  the  sanction  of  the  Ct  has  been  obtained  to  this  scheme, 
the  off  recr,  as  liqr,  shall  send  notice  of  its  having  been  sanctioned  to 
all  the  creditors  of  the  first  and  second  cos  at  the  addresses  given  in 
the  books  of  the  cos. 

37.  When  this  scheme  has  been  sanctioned  and  adopted  by  the  new 
coy,  the  new  coy  shall  execute  a  deed  poll  covenanting  with  all  the 
creditors  of  the  first  and  second  cos  to  observe  and  perform  the  provi- 
sions of  this  scheme  so  far  as  they  are  resply  concerned.  Securities 
Insurance  Co.,  Linitd.,  Yaughan  Williams,  J.,  28th  Oct.,  1896. 


Form  835. 

Colonial 
liqui'lation. 
Now  hank 
taking  over 
assets. 


Australian  Joint  Stock  Bank. 

1.  The  Australian  Joint  Stock  Bank  (hnftr  called  the  old  bank)  shall 
be  wound  up  by  the  Supreme  Ct  of  New  South  Wales,  under  the  pro- 
visions of  the  Cos  Act,  and  a  liqr  appointed  for  the  purpose  of  such 
winding-up. 

2.  In  order  to  discharge  the  deficiency  as  arrived  at  in  clauses  6  and  8 
of  this  scheme,  the  liqr  of  the  old  bank  (hnftr  called  the  liqr)  shall 
fortliwitli  call  up  the  whole  of  the  uncalled  capital  of  the  old  bank, 
and  enforce  payment  of  the  reserve  statutory  liability  of  the  share- 
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holders  in  the  old  bank,  aud  Iho  saino,  Avlien  so  called  up  and  demanded, 
shall  bo  payable  by  such  of  the  moiubers  of  the  old  bank  as  do  not 
take  up  ordinary  shares  in  the  now  bank  in  the  manner  hnftr  montd, 
in  such  instalment  or  instalments,  and  at  such  time  or  times  as  the  Ct 
at  the  time  of  sanctioning'  this  arrangement  shall  think  fit,  and  the 
same  shall,  with  the  sanction  of  the  Ct,  be  assigned  by  the  liqr  to  the 
new  bank,  which  shall  accept  an  assignment  thof  at  the  book  value 
thof,  viz.,  861,311/. 

3.  A  new  coy  shall  be  formed  and  incorporated  under  the  Cos  Acts 
as  a  coy  limtd  by  shares,  for,  amongst  other  objects,  that  of  acquiring 
all  the  ppty,  credits,  rights,  choses  in  action,  and  assets  whatsoever 
and  wheresoever  situated  of  the  old  bank,  including  the  business  and 
goodwill  thof,  and  the  whole  undertaking  thof,  as  a  going  concern,  the 
new  bank  undertaking  to  pay,  satisfy,  and  discharge  all  the  liabilities 
of  the  old  bank,  except  as  and  in  manner  hnftr  provided,  and  also  to 
pay  the  costs,  charges,  and  expenses  of  and  incidental  to  the  suspen- 
sion, winding-up,  and  dissolution  of  the  old  bank  (including  the  costs 
of  the  respective  prov  off  liqrs  thof).  The  name  of  such  coy  (hnftr 
called  the  new  bank)  shall  be  the  Australian  Joint  Stock  Bank,  Limtd. 
The  nominal  capital  of  the  new  bank  shall  be  3,000,000/.,  divided  into 
300,000  shares  of  10/.  each. 

4.  The  formation  and  completion  of  the  new  bank  shall  not  depend 
upon  the  obtaining  of  the  whole  of  the  capital  of  the  new  bank,  and. 
the  business  of  the  new  bank  may  be  commenced  as  soon  after  the 
incorporation  of  the  new  bank  as  the  directors  thof  shall  think  fit. 

5.  The  liqr  shall  be  and  he  is  hby  authorized  to  sell  to  the  new  bank 
all  the  ppty,  choses  in  action,  rights,  credits,  and  assets  whatsoever  and. 
wheresoever  situate  of  the  old  bank,  including  the  present  uncalled 
capital  of  the  old  bank,  and,  with  the  sanction  of  the  Ct,  the  statutory 
reserve  liability  of  the  shareholders  of  the  old  bank. 

6.  The  consideration  for  the  sale  by  the  liqr  to  the  new  bank  of  the 
ppty,  choses  in  action,  rights,  credits,  and  assets  of  the  old  bank,  other 
than  the  uncalled  capital  thof  and  the  statutory  reserve  liabihty  of  its 
shareholders,  shall  be — 

(a)  The  retirement  in  full  by  the  new  bank  of  the  note  circulation  of 

the  old  bank,  the  payment  in  full  by  the  new  bank  of  the 
debts  due  by  the  old  bank  to  the  Government  of  New  South 
Wales,  and  of  any  Crown  debts  or  any  other  preference  debts 
owing  by  the  old  bank  at  the  date  of  its  suspension,  namely, 
the  20th  day  of  April,  1893,  and  of  all  other  liabilities  incurred 
by  the  old  bank  since  that  date. 

(b)  The  payment  and  satisfaction  in  manner  hnftr  provided  of  all 

the  other  liabilities  of  the  old  bank,  less  a  sum  of  861,311/., 
being  the  book  value  of  the  present  uncalled  capital  and  the 
statutory  reserved  liability  of  the  shareholders  of  the  old  bank. 
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(c)  The  issue  of  two  of  the  ordinary  shares  in  the  new  bank  of  ten 
pounds  (10^.)  each,  with  the  sum  of  41.  10s.  paid  up  on  each 
share,  in  lieu  of  each  share  now  held  by  him  in  the  old  bank, 
to  such  of  the  shareholders  of  the  old  bank  as  shall  request 
the  new  bank  to  allot  the  same  to  him,  and  as  shall  agree  to 
pay  to  the  new  bank  the  sum  of  11.  per  share  on  allotment, 
and  21.  per  share  by  eight  quarterly  instalments  of  5s.  each, 
payable  at  the  expiration  of  3,  6,  9,  12,  15,  18,  21,  and  24 
calendar  months  resply  from  the  date  of  the  incorporation  of 
the  new  bank. 

7.  The  consideration  for  the  sale  by  the  liqr  to  the  new  bank  of  the 
uncalled  capital  and  the  statutory  reserve  liability  of  its  shareholders 
shall  be  the  discharge  by  the  new  bank  of  such  of  the  liabilities  of  the 
old  bank  as  are  not  by  the  last  preceding  clause  hereof  agi'eed  to  be 
pd  and  satisfied  by  the  new  bank. 

8.  Notwithstanding  the  benefits  conditionally  reserved  for  the  share- 
holders of  the  old  bank  by  this  scheme  in  the  event  of  their  respectively 
electing  to  accept  the  same,  the  sale  of  assets  of  the  old  bank  hby 
contemplated,  shall,  as  regards  such  of  the  shareholders  in  the  old 
bank  as  refuse  to  accept  these  benefits,  be  treated  and  deemed  as  a 
sale  to  the  new  bank  of  all  the  afsd  ppty,  choses  in  action,  rights, 
credits,  and  assets  of  the  old  bank,  other  than  the  unjoaid  capital  and 
the  statutory  reserve  liability  of  its  shareholders,  at  a  sum  or  deficiency 
of  861,131/.  below  the  amount  necessary  to  discharge  the  Habilities  of 
the  old  bank. 

9.  Every  member  of  the  old  bank  who  shall  in  respect  of  such  share 
held  by  him  in  the  old  bank  accept  two  ordinary  shares  in  the  new 
bank  on  the  terms  and  conditions  mentd  in  sub-clause  (c)  of  clause  6 
hereof  shall  be  thereby  released  from  payment  of  all  calls  to  be  made 
as  afsd  in  respect  of  the  present  uncalled  capital  and  the  statutory 
reserve  liability  of  the  old  bank. 

10.  The  articles  of  association  of  the  new  bank,  and  the  contract 
between  the  liqr  and  the  new  bank  shall  and  do  provide  amongst 
other  things — 

(a)  That  the  original  holder  of  ordinary  shares  in  the  new  bank 

shall  not  be  permitted  to  transfer  such  shares  so  long  as  any 
of  the  instalments  of  5s.  each  mentd  in  sub-section  (c)  of 
clause  6  hereof  shall  remain  unpaid  unless  he  shall  first  enter 
into  an  agreemt  with  the  new  bank,  making  himself  per- 
sonally liable  for  the  due  payment  of  such  instalments  by 
the  holders  for  the  time  being  of  such  sliares. 

(b)  That  the  directors  of  the  now  bank  shall  receive  from  any  holder 

of  ordinary  shares  in  the  new  bank  desirous  of  paying  the 
same,  all  or  any  of  the  instalments  of  5s.  each  mentd  in  sub- 
clause (c)  of  clause  6  hereof,  before  the  time  or  times  fixed 
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for  the  payment  of  tlie  same,  and  tlie  owner  shall  thereupon 
be  entitled  to  a  proportionate  increase  of  dividend  from  the 
time  or  respective  times  of  such  payment  or  payments  being 
made. 

11.  Every  creditor  of  the  old  bank,  except  the  holders  of  the  old 
coy's  notes  and  Her  Majesty's  Government  and  other  preference 
creditors  of  the  old  bank,  shall  accept  ten  deposit  receipts  of  the  new 
bank  each  for  one-tenth  of  the  principal  moneys  now  due  to  him  by 
the  old  bank,  the  first  of  which  deposit  receipts  to  become  payable  at 
the  expiration  of  four  (4)  years  from  the  date  of  the  incorporation  of 
the  new  bank,  and  the  remaining  nine  at  successive  intervals  of  six 
calendar  months,  and  each  of  such  deposit  receipts  as  represents  debts 
due  by  the  old  bank  now  bearing  interest  shall  bear  interest  up  to  the 
time  when  the  existing  deposits  are  now  payable  in  respect  thof  and 
thereafter  at  the  rate  of  4A^  p.c.p.a.  payable  half  yearly  on  the  same 
days  as  the  interest  is  now  payable  under  the  existing  debts,  and  each 
of  such  deposit  receipts  as  represents  debts  due  by  the  old  bank  not 
now  bearing  interest  shall  bear  interest  from  the  date  of  the  incorpora- 
tion of  the  new  bank  at  the  rate  of  4^-  p.c.p.a.  payable  half  yearly,  the 
interest  now  due  and  accruing  due  on  deposits  of  the  old  bank  bearing 
interest  shall  be  pd,  as  regards  that  interest  which  has  accrued  or 
shall  acci'ue  due  up  to  the  day  on  which  the  new  bank  shall  commence 
business,  on  the  day  after  the  day  when  the  new  bank  commences 
business,  and  as  regards  that  interest  which  shall  accrue  due  after  the 
day  when  the  new  bank  shall  commence  business,  on  such  day  as  the 
same  would  have  become  due  under  the  deposits  of  the  old  bank ;  and 
all  payments  of  principal  and  interest  shall  be  made  at  the  places 
where  the  same  are  now  payable. 

12.  Any  creditor  of  the  old  bank  to  whom  any  debts  shall  be  due  or 
accruing  due  by  the  old  bank,  may  set  off  such  debt  against  any  debt 
due  or  accruing  due  from  him  to  the  old  bank,  and  the  balance  of  the 
account  and  no  more  shall  be  the  amount  due  on  either  side  resply. 

13.  The  new  bank  shall  pay,  satisfy,  and  discharge  all  the  costs, 
charges,  and  expenses  of  and  incident  to  the  suspension,  winding-up, 
and  dissolution  of  the  old  bank,  including  the  costs  of  the  resj^ive  liqrs 
thof,  and  of  and  incident  to  the  preparation  and  carrying  into  effect  of 
this  scheme,  including  the  costs  of  the  incorporation  of  the  new  bank 
and  of  the  conveyance  and  transfer  of  the  ppt}'  and  assets  of  the  old 
bank  to  the  new  bank. 

14.  Save  as  herein  provided,  the  creditors  of  the  old  bank  (except  as 
afsd)  shall  accept  the  provisions  made  for  them  in  this  scheme  in 
satisfaction  and  discharge  of  all  claims  and  demands  against  the  old 
bank,  and  shall  at  the  time  of  their  applicon  for  new  deposit  receipts, 
as  afsd,  deliver  up  to  be  cancelled  all  deposit  receipts  and  drafts  or 
other  similar  documents  issued  to  them  by  the  old  bank. 
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15.  The  directors  of  the  new  bank  shall  have  a  discretionary  power 
of  granting  an  overdraft  at  the  rate  of  6  p.c.p.a.  to  any  depositor  of 
the  old  bank  who  shall  have  a  balance  to  the  credit  of  his  current 
account  with  the  old  bank  at  the  time  of  its  suspension,  and  who  shall 
give  the  new  bank  security  over  all  or  any  of  his  negotiable  inscribed 
deposit  stock,  negotiable  deposit  receipts,  and  deposit  receipts  of  the 
new  bank  issued  to  every  such  depositor  pursuant  to  this  scheme,  and 
they  shall  also  have  power  to  pay  in  full  the  amount  of  any  bank  draft 
or  acceptance  issued  by  the  old  bank  and  current  at  the  time  of  its 
suspension. 

1 6.  If  any  of  the  creditors  of  the  old  bank  shall  so  require,  the  new 
bank  shall  issue  to  such  creditors,  either  in  lieu  of  or  in  exchange  for 
the  deposit  receipts  to  be  issued  to  them  pursuant  to  this  scheme, 
negotiable  deposit  receipts  with  interest  coupons  attached  payable  "to 
bearer,"  representing  a  similar  amount  and  payable  in  the  same 
manner  and  at  the  same  times  as  such  deposit  receipts  or  negotiable 
inscribed  deposit  stock,  repayable  only  at  the  option  of  the  new  bank 
on  six  calendar  months'  notice,  bearing  interest  at  the  rate  of  4  J  p.c.p.a. 
payable  half  yearly.  All  such  nego'tiable  deposit  receipts  and  negotiable 
inscribed  deposit  stock  shall  be  issued  subject  to  such  conditions  as 
may  be  imposed  by  the  directors  of  the  new  bank. 

17.  The  articles  of  association  of  the  new  bank  shall  provide, 
amongst  other  things  : — 

(a)  That  the  directors  of  the  new  bank  shall  be  six  in  number. 

(b)  That  the  directors  of  the  old  bank  shall  be  the  directors  of  the 

new  bank  until  the  statutory  meeting  thof  is  held. 

(c)  And  that  at  such  statutory  meeting,  and  thereafter,  the  directors 

shall  be    elected  by  the   shareholders  and  the   holders   of 
negotiable  inscribed  deposit  stock. 

18.  Notwithstanding  anything  hinbefore  contained  in  the  event  of 
the  old  bank  being  compulsorily  wound  up  in  any  place  outside  the 
colony  of  New  South  Wales,  all  the  creditors  of  the  old  bank  shall  be 
at  liberty  to  prove  their  claims  in  such  winding-up,  and  the  dividends 
received  by  such  creditors  in  respect  of  such  proofs  shall  be  deducted 
from  their  claims  before  they  shall  be  entitled  to  the  benefit  of  any  of 
the  provisions  contained  in  this  scheme  of  arrangement. 

19.  The  winding-up  of  the  old  bank  shall  be  completed,  and  the 
discharge  tlioroon  si i all  be  effected  with  all  convenient  speed. 

20.  The  liqr  of  the  old  bank  shall  take  all  such  proceedings,  and  do 
all  such  things  as  may  be  necessary,  or,  in  his  opinion,  convenient  for 
carrying  this  scheme  into  effect. 

21.  The  Supreme  Ct  of  New  South  Wales  may  make  such  altera- 
tions, modifications,  or  additions  to  this  scheme  as  it  may  think  fit  to 
approve  or  impose. 
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22.  The  drafts  of  the  proposed  meradum  and  articles  of  association 
of  the  new  bank  shall  be  approved  of  by  the  directors  of  the  old  bank. 

Sanctioned  by  Vaughan  Williams,  J.,  in  1893. 


The  Empire  Mining  Coy,  Limtd.  Form  836 

An  agreemt  made  the  22nd  day  of  Jan.  1890,  between  the  Empire  A"-ieiiricut  to 

Mining  Coy,  Limtd  (hnftr  called  the  Empire  Coy),  and and ,  biiid  debeu- 

the  liqrs  of  the  sd  coy  of  the  first  part,  and  Golden  Leaf,  Limtd  (hnftr 
called  the  new  coy),  of  the  second  part,  and  H.  Y.,  on  behalf  of  himself 
and  all  other  the  debenture-holders  of  the  Empire  Coy,  of  the  third 
part.  Whereas  the  Empire  Coy,  prior  to  the  commencement  of  the 
voluntary  winding-up  thof,  issued  debentures  to  the  amount  of  23,700/., 
which  debentures,  together  with  an  arrear  of  interest  thereon,  are  now 
due  and  owing  ;  And  whereas  on  the  31st  day  of  Dec.  1889,  the  Empire 
Coy  and  its  liqrs  afsd  entered  into  an  agreemt  with  the  Golden  Leaf 
Coy  for  the  sale  and  transfer  to  that  coy  of  the  undertaking  and  i^pty 
of  the  Empire  Coy  upon  the  terms  therein  mentd,  and  it  was  one  of 
the  terms  of  the  sd  agreemt  that  every  debenture-holder  of  the 
Empire  Coy  should  be  entitled  at  any  time  within  one  month  from  the 
date  thof  to  request  the  new  coy  to  allot  to  him  fifty  fully  pd-up  1/. 
shares  in  the  new  coy  in  respect  of  and  in  exchange  for  50/.  deben- 
tures held  by  him  in  the  Empire  Coy,  and  in  discharge  of  all  principal 
and  interest  due  on  such  debentures,  and  that  the  new  coy  should 
comply  with  such  request ;  And  whereas  it  is  expedient  to  bind  all 
the  debenture-holders  of  the  Empire  Coy  to  accept  pd-up  shares  in  the 
new  coy  in  respect  of  and  in  exchange  for  their  debentures  of  the 
Empire  Coy. 

Now  therefore  it  is  agreed  as  follows : — 

1.  The  sd  agreement  of  the  31st  day  of  Dec.  1889,  shall  be  carried 
into  effect. 

2.  Each  of  the  debenture-holders  of  the  Empire  Coy  shall  surrender 
to  the  new  coy  to  be  cancelled  the  debentures  of  the  Empire  Coy  held 
by  him  or  her,  and  the  new  coy  shall  allot  to  him  or  her  fifty  fully  pd-up 
1/.  shares  in  the  capital  of  the  new  coy  in  respect  of  and  in  exchange 
for  each  501.  debenture  so  surrendered  by  him  or  her,  and  he  or  she 
shall  accept  the  same  in  discharge  of  all  principal  money  and  interest 
due  on  the  surrendered  debenture  or  debentures. 

3.  All  further  proceedings  in  the  actions  of  ClippertonY.  The  Empire 
Mining  Co.,  Limtd,  1889,  C.  No.  1867,  and  De  Hocjhton  v.  The  same 
Co.,  1889,  D.  No.  2096,  shall  be  stayed. 

4.  It  is  proposed  to  submit  the  arrangement  embodied  herein  to  a 
meeting  of  the  holders  of  the  debentures  of  the  Empire  Coy  to  be  con- 
vened by  order  of  the  High  Ct  of  Justice  pursuant  to  the  provisions 


736  ARRANGEMENTS — FORMS. 

of  tlie  Joint  Stock  Cos  (Arrangement)  Act,   1870,  and  afterwards  to 
apply  for  tlie  sanction  of  the  Ct. 

5.  Tlie  arrangement  embodied  herein  is  made  subject  to  any  modifi- 
cations or  conditions  which  the  Ct  may  think  fit  to  require  or  impose. 

6.  This  agreement  is  conditional  on  the  arrangement  embodied 
herein  being  sanctioned  by  extraordinary  resolution  of  the  Empire 
Coy,  and  on  its  being  sanctioned  by  the  Ct  as  afsd,  and  unless  it  is 

so  sanctioned  before  the day  of  this  agreement  shall  be  at 

an  end. 

In  witness,  &c. 

In  this  case  the  company  went  into  liquidation  and  authorized  the  liquidator,  under 
sect.  161  of  the  Act  of  1862,  to  sell  the  undertaking  to  a  new  company,  in  considera- 
tion of  shares  to  be  allotted  to  the  members  with  a  liability  thereon,  and  of  further 
fully  paid-up  shares  to  be  allotted  to  the  company's  debenture-holders  who  came 
in  and  claimed  debentures.  A  minority  of  the  debenture-holders  declined  to  come 
in,  and  accordingly  the  above  agreement  was  prepared,  and,  with  the  sanction  of 
the  Court,  meetings  of  the  contributories  were  convened,  and  in  due  course  the 
sanction  of  the  Court  was  obtained.  See  report  of  the  proceedings.  Empire  Min'mg 
Co.,  44  C.  D.  462. 

The  principal  objection  raised  by  the  opposing  debenture-holders  was,  that  the 
Court  had  no  jurisdiction  to  force  a  debenture-holder  to  give  up  his  security  and 
take  shares  instead.  But  Mr.  Justice  North  held  that  there  was  full  jurisdiction. 
In  thus  holding,  the  learned  judge  was  to  some  extent  influenced  by  the  judgment 
of  Hall,  V.-C,  in  Mammoth  CopjyeropoHs  of  Utah,  set  out  in  the  3rd  edition  of 
Company  Precedents,  p.  607.  In  the  case  referred  to.  Hall,  V.-C,  held  that 
debenture-holders  of  a  company  were  a  class  of  creditors  within  the  Act,  and  that 
there  was  jurisdiction  to  compel  them  to  accept  debentures  of  another  company  in 
satisfaction  of  all  claims,  and  the  Court  of  Appeal  affirmed  that  decision.  There 
have  been  a  considerable  number  of  cases  in  which  schemes  compelling  debenture- 
holders  to  accept  paid-up  shares  in  a  new  company  in  satisfaction  of  their 
debentures  have  been  sanctioned. 

And  it  is  now  well  settled  that  there  is  jui-isdiction  to  sanction  a  scheme  embody- 
ing such  a  provision.     Alabama,  Xeiv  Orleans,  ^-c.  Co.,  (1891)  1  Ch.  213. 

Abstract  of  other  Schemes  on  Transfer  to  New 
Companies. 

Darlaston  Coal  and  Iron  Coy,  Limtd. 

The  company  was  being  wound  up  compulsorily,  and  there  was  a  debenture 
holders'  action  pending.  The  scheme  provided  that  the  debenture  holders  and 
unsecured  creditors  should  accept  fully  paid-up  shares  in  the  new  company  in 
satisfaction  of  their  debts.  The  scheme  was  approved  at  meetings  convened  by  the 
Court,  and  Jessel,  M.  R.,  made  an  order  confirming  the  scheme  25th  June,  1877. 
The  order  is  set  out  on  p.  553  of  the  2nd  edit,  of  Company  Precedents ;  and  see 
report,  W.  N.  (1877)  165. 

The  Great  Western  Colliery  Coy,  Limtd. 

In  this  case  the  scheme  of  arrangement  was  embodied  in  an  agreement  dated 
18th  April,  1878,  and  made  between  the  company  and  its  liquidators  of  the  one 
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part,  and  A.  and  B.,  on  behalf  of  themselves  and  all  the  other  debenture  holders  of 
the  company,  of  the  other  part.  Tlie  company  was  being  wound  up  under  super- 
vision. The  scheme  provided  for  the  sale  of  the  undertaking-  to  u  new  company ; 
that  shares  should  be  allotted  to  the  members  of  the  old  company;  the  new  com- 
pany should  undertake  all  the  liabilities  of  the  old  company;  the  trustees  should 
concur ;  the  new  company  should  be  at  liberty  to  raise  20,000/.  debentures  as  a  first 
charge  on  the  undertaking  in  priority  to  the  existing  debentures  ;  that  the  deben- 
ture holders  of  the  old  company  should  accept  debentures  of  the  new  company, 
ranking  as  a  second  charge  to  the  extent  of  one  moiety  of  the  principal  monej^s  and 
interest  due  to  them,  and  should  also  receive  fully  paid-up  A  shares  in  the  new 
company  in  satisfaction  of  the  remaining  moiety.  A  petition  was  then  presented, 
and  an  order  was  made  19th  July,  1878,  by  Hall,  V.-C,  sanctioning  the  arrange- 
ment. The  scheme  and  petition  will  be  found  set  out  at  p.  557  of  the  2nd  edit,  of 
Company  Precedents. 

Llynvi,  Tondu,  &c.  Coal  and  Iron  Coy,  Limtd. 

This  company  was  being  wound  up  under  the  supervision  of  the  Court.  The 
scheme  provided  for  the  transfer  of  the  undertaking  to  a  new  company,  and  that 
each  member  of  the  old  company  should  be  entitled  to  an  ordinary  share  in  the  new 
company  for  every  share  in  the  old  company  conditionally  on  his  subscribing  or 
procuring  the  subscription  at  par  of  a  preference  share  in  the  new  company  for 
every  ordinary  share,  the  debenture  holders  to  extend  the  time  for  payment  of  the 
principal,  and  to  reduce  the  rate  of  interest  as  regards  arrears  ;  composition  of  10s. 
in  the  pound,  half  in  cash  and  half  in  preference  shares  fully  paid,  to  be  given  to 
the  ordinary  creditors  ;  half  the  surplus  profits  of  the  company  to  be  carried  to  a 
debenture  redemption  fund ;  the  debenture  holders  to  have  votes  at  election  of 
directors ;  committee  to  superintend  the  reconstruction.  The  scheme  was  submitted 
to  meetings  of  the  debenture  holders  and  creditors  of  the  company,  and  approved, 
and  on  30th  January,  1880,  an  order  was  made  by  MaKns,  V.-C,  sanctioning  the 
scheme.  The  scheme  was  prepared  by  Lord  (then  Mr.)  Macnaghten.  It  is  set  out 
at  p.  553  of  the  2nd  edit,  of  Company  Precedents. 

Llanrwst  Lead  Mining  Coy,  Limtd. 

This  scheme  was  sanctioned  by  Hall,  V.-C,  on  petition,  in  May,  1881.  The 
winding-up  was  under  supervision.  The  order  to  convene  the  meetings  of  creditors 
and  contributories  was  made  12th  April,  1881,  and  the  meetings  were  held  on  9th 
May,  1881.     The  scheme  is  set  out  at  p.  686  of  the  5th  ed.  of  Company  Precedents. 

The  North- Western,  &c.  Coy,  Limtd. 

This  scheme  provided  for  the  transfer  of  the  undertaking  to  a  new  company,  and 
that  each  holder  of  a  debenture,  or  debentures,  of  the  old  company  should  receive 
fully  paid  up  shares  at  par  in  satisfaction  of  his  debentui-es,  and  that  the  share- 
holders of  the  old  company  should  receive  ordinary  shares  fully  paid  up  in  the  new 
company.  The  scheme  was  sanctioned  by  Cliitty,  J.,  22nd  April,  1882.  It  is  set 
out  at  p.  603  of  the  3rd  ed.  of  Company  Precedents. 

The  Dominion  of  Canada  Freehold  Estate  and  Timber  Coy,  Limtd. 

New  company  to  be  formed.     Debentures  to  be  exchanged  for  perijetual  deben- 
tures of  the  new  company.     Holders  of  rent-charge  securities  of  the  old  company 
P.  3  B 
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to  exchange  same  for  debentures  of  the  new  company,  and  to  accept  fully  paid  up 
shares  in  new  company  in  satisfaction  of  arrear  of  rent-charge.  The  new  company 
to  undertake  all  the  debts  and  liabilities  of  the  old  company.  The  existing  securi- 
ties to  be  abrogated.  The  old  company  to  be  dissolved.  The  new  company  to  execute 
deed-poll  covenanting  with  the  creditors  and  holders  of  rent-charge  securities  and 
debenture  holders  of  the  old  company  to  observe  the  provisions  of  the  scheme,  &c. 

The  above  scheme,  after  considerable  opposition  on  the  part  of  the  debenture 
holders,  was  formed  by  Chitly,  J.,  9th  August,  1886  :  see  Report  in  55  L.  T.  347, 
and  for  order,  Reg.  lib.  A.  1525.  Under  this  scheme  the  shareholders  in  the  old 
company  got  nothing-.  It  was  alleged  and  shown  that  they  had  no  interest  in  the 
assets.     The  scheme  is  set  out  at  p.  689  of  the  5th  ed.  of  Company  Precedents. 

The  Giilcher,  &c.  Coy,  Limtd. 

In  this  case  the  arrangement  provided  for  a  transfer  of  the  undertaking  to  a  new 
company,  freed  and  discharged  from  the  debenture  holders'  claims,  and  that  the 
consideration  should  be  16,000^.  cash  to  be  paid  to  the  liquidator,  and  the  allotment 
of  20,000  1?.  B  shares  in  the  new  company  credited  as  paid  up;  and  the  scheme 
provided  that  the  cash  should  be  api^lied,  first,  in  payment  of  the  expenses  of  the 
winding-up  and  of  carrying  the  scheme  into  effect,  and  of  the  debenture  holders' 
action,  and  of  the  committee  of  creditors  ;  and,  secondly,  towards  payment  of  the 
debts  and  liabilities  of  the  company  in  accordance  with  the  rights  and  priorities  of 
the  parties  to  whom  or  in  whose  favours  such  debts  and  liabilities  exist ;  and, 
thirdly,  that  the  B  shares  and  any  surplus  cash  should  be  distributed  by  the 
liquidator  among  the  members  of  the  old  company  in  accordance  with  their  rights 
and  interests  in  the  assets  of  that  company,  and  that  the  creditors  and  others 
having  claims  against  the  company  in  respect  of  such  debts  and  liabilities  should 
accept  in  full  satisfaction  and  discharge  thereof  the  provisions  for  their  benefit 
made  as  aforesaid.  The  scheme  was  sanctioned  by  Stirling,  J.,  in  February,  1888, 
and  will  be  found  set  out  at  p.  623,  4th  ed.  of  Company  Precedents. 

Tlie  Commercial  Banking-  Coy  of  Sydney. 

Assets  to  be  transferred  to  new  company  with  2,000,000?.  capital  in  25/.  shares. 
Shareholders  to  receive  shares  with  12/.  IQs.  credited  balance,  to  be  paid  up  by 
instalments.  Creditors  on  current  account  to  be  paid  off  by  instalments ;  other 
creditors  to  get  deposit  receipts,  payable  by  instalments.  Sanctioned  by  Vaughan 
Williams,  J.,  24th  June,  1893. 

National  Bank  of  Australia. 

The  assets  to  be  transfen-ed  to  a  new  company  with  a  capital  of  4,000,000/.  in 
150,000  preference  shares  of  10/.  each,  and  250,000  ordinary  shares  of  10/.  each. 
The  shareholders  of  the  old  company  to  receive  ordinary  shares  with  41.  per  share 
credited,  and  to  be  relieved  from  payment  of  ('alls  in  the  old  company.  General 
creditors  to  receive  two-thirds  of  the  amount  due  to  them  in  deposit  receipts,  pay- 
able in  five,  six  and  seven  years,  and  the  balance  in  preference  shares  with  provision 
for  advances.     Sanctioned  by  Vaughan  WiUiams,  J.,  27th  June,  1893. 

The  City  of  Melbourne  Bank,  Limtd. 

Assets  to  be  transferred  to  a  new  company  with  a  capital  of  1,500,000/.  in  100,000 
proforcncc  shares  of  5/.,  and  20,000  ordiuary  shares  of  5/.,  the  ordinary  shares  to  be 
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allotted  to  the  members  of  the  old  compauy,  with  21.  10s.  per  share  credited  as  paid 
up.  Every  member  of  the  old  company  on  taking  up  his  shares  in  the  new  company 
to  be  released  from  liability  in  respect  of  the  old  company.  The  new  company  to 
issue  deposit  receipts  for  four-fifths  of  the  amount  due  to  the  creditors  carrying 
interest,  and  payable  in  equal  amounts  at  the  expii-ation  of  five,  six,  seven  and 
eight  years.  The  creditors  to  receive  preference  shares  fully  paid  up  for  the  balance 
due,  or,  at  the  option  of  the  creditor,  balance  to  be  satisfied  by  a  deposit  receipt, 
payable  ten  years  after  date,  carrying  interest  at  4i  per  cent.  Sanctioned  by 
Vaughan  Williams,  J.,  22nd  July,  1893. 

The  Commercial  Bank  of  Australia,  Limtd. 

The  assets  to  be  transferred  to  a  new  company  with  a  capital  of  600,000/.  in 
30,000  preference  shares,  and  30,000  ordinary  shares  of  \Ql.  each,  the  ordinary 
shares  to  be  issued  to  the  shareholders  of  the  old  company,  or  to  the  public  on  pay- 
ment of  10/.  per  share.  The  uncalled  capital  of  the  old  company  to  be  included  in 
the  sale,  and  to  be  called  up,  but  a  member  taking  up  his  ordinary  shares  in  the 
new  company  to  be  relieved  from  his  calls  in  the  old  company.  The  new  company 
to  issue  to  the  general  creditors  deposit  receipts  for  two-thirds  of  the  amount  due, 
carrying  interest  and  payable  at  the  expiration  of  five  years,  but  with  power  for  the 
company  to  pay  off  before  maturity  on  notice,  the  remaining  one-third  to  be  satisfied 
by  the  allotment  of  fully  paid  up  preference  shares.  Other  creditors  to  receive  fully 
paid  up  preference  shares.  If  the  assets  taken  over  do  not  realise  a  certain  figure, 
the  dividends  on  the  ordinary  sbares  to  be  retained  and  applied  in  making  good  the 
deficiency.     Sanctioned  by  Vaughan  Williams,  J.,  10th  August,  1893. 

The  London  Chartered  Bank  of  Australia. 

The  assets  and  liabilities  to  be  transferred  to  a  new  company  with  a  capital  of 
4,000,000/.,  divided  into  62,500  ordinary  shares  of  40/.  each,  and  150,000  5|  per 
cent,  preference  shares  of  10/.  each,  the  remaining  liability  of  20/.  per  share  on  the 
shares  in  the  old  company  to  be  called  up.  The  shareholders  in  the  old  comjjany 
to  receive  corresponding  allotments  of  ordinary  shares  in  the  new  company,  with. 
15/.  per  share  credited.  The  general  creditors  to  receive  fully  paid-up  preference 
shares  of  the  new  company ;  other  creditors  to  receive  deposit  receipts.  The 
dividend  on  the  ordinary  shares  in  the  new  company  limited  until  all  deposit 
receipts  cleared  off.     Sanctioned  by  Vaughan  Williams,  J.,  August,  1893. 

The  Queensland  National  Bank,  Limtd. 

Certain  alterations  to  be  made  in  the  articles  of  association  ;  the  dii-ectors  to  call 
up  the  uncalled  capital.  Capital  to  be  reduced  by  cancelling  21.  per  share  of  paid-up 
capital.  New  shares  to  be  issued.  Creditors  to  accept  deposit  receipts  each  for 
one-twelfth  of  amount  due  maturing  at  intervals  of  six  months.  At  option  of 
creditors  bank  to  issue  to  them  negotiable  deposit  receipts  to  bearer.  Dii-ectors  to 
have  discretionary  power  of  granting  advances  to  depositors,  &c.  Sanctioned  by 
Wright,  J.,  as  vacation  judge,  13th  September,  1893. 

Boothman's,  Limtd. 

The  undertaking  to  be  made  over  to  a  new  company,  and  the  holders  of  the  fii'st 
and  second  debentures  to  take  first  and  second  debentures  of  the  new  company. 
Certain  siuns  receivable  under  various  compromise  agreements  to  be  applied  in 

3b2 
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paying  preferential  creditors,  and,  subject  thereto,  the  costs  of  the  liquidation, 
and  any  balance  to  be  distributed  amongst  the  unsecured  creditors.  The  general 
creditors  to  receive  fully  paid-up  shares  in  the  company.  All  further  proceedings 
in  the  debenture  action  to  be  stayed.  Sanctioned  by  Vaughan  Williams,  J., 
January,  1894. 

The  Emma  Coy,  Limtd. 

The  undertaking  to  be  made  over  to  the  new  company,  with  a  capital  of  150,000/., 
divided  into  600,000  shares  of  5s.  each.  The  debenture  holders  to  receive  four  5s. 
fully  paid-up  shares  in  respect  of  every  II.  due,  or  five  like  shares  with  4?.  credited 
in  respect  of  every  1/.  due.  The  shareholders  to  receive  shares  of  5s.  each  with  3s. 
credited.     Sanctioned  by  Vaughan  Williams,  J.,  17th  June,  1895. 


The  Liberator  Permanent  Benefit  Building  Society,  and  Lands  Allot- 
ment Coy,  Limtd,  and  the  House  and  Land  Investment  Trust, 
Limtd. 

The  scheme  provided  for  the  transfer  of  the  assets  of  the  three  companies  to  a 
new  company,  with  a  capital  of  600,000/.  in  1/.  shares,  the  new  company  to  pay 
for  the  assets  600,000/.,  with  an  option  to  satisfy  in  paid-up  shares.  The  con- 
sideration to  be  distributed  amongst  the  creditors  and  shareholders  in  specified  pro- 
portions. The  new  company  to  create  and  issue  debentures  of  a  specified  character, 
and  these  debentures  to  be  offered  to  the  creditors  and  members  of  the  liquidating 
companies,  the  proceeds  of  the  debentures  to  be  applied  in  clearing  off  certain 
liabilities  incurred  in  the  winding-up  and  costs,  charges,  and  expenses,  and  in 
providing  for  the  developing  and  completion  of  the  properties.  Specified  persons 
to  be  the  directors.  Provisions  for  nominees  of  trustees  of  the  deed,  and  other 
ancillary  provisions.     Sanctioned  by  Vaughan  Williams,  J.,  22nd  June,  1895. 


New  Zealand  Loan  and  Mercantile  Agency  Coy,  Limtd. 

The  winding-up  was  under  a  compulsory  order,  and  by  the  scheme  a  new  com- 
pany with  the  same  name  was  formed  to  take  over  the  assets  and  liabilities. 
Forthwith  a  considerable  call  was  to  be  made  on  the  old  ordinary  shares,  the 
holders  of  each  of  which  were  to  have  two  new  ordinary  shares  of  a  smaller  amount, 
with  a  small  sum  credited  as  paid  up  thereon,  and  one  preference  share.  Dates 
were  fixed  for  payment  of  the  instalments  on  both  classes  of  shares,  and  acceptance 
with  payment  of  the  first  instalments  released  the  liability  for  calls  on  the  old 
shares.  Special  provisions  were  inserted  to  satisfy  the  holders  of  certain  "sixth 
issue  "  shares  in  the  old  company  ;  extending  the  time  for  coming  in  in  the  case  of 
shareholders  on  the  colonial  register  ;  and  paying  prior  claims,  interest  on  certain 
debentures  and  other  securities,  and  the  costs  of  the  liquidation,  the  scheme,  and  a 
debenture  holder's  action.  Elaborately  framed  clauses  were  inserted  for  the 
creation  of  three  classes  of  debenture  stock,  called  ' '  prior  lien  debenture  stock, ' ' 
"  A  debenture  stock,"  and  "B  dcbentm'e  stock,"  and  for  the  distribution  of  these 
stocks  among  the  holders  of  the  debenture  stock,  debentures,  and  mortgages  of  the 
old  company.  There  was  also  a  special  provision  for  getting  in  certain  mortgages 
guaranteed  by  the  old  company,  and,  after  payment  of  the  proceeds  to  the  holders 
ihfTfof,  for  recouping  their  loss  (if  any)  by  giving  them  new  debenture  stocks.  The 
scheme  also  provided  for  Kcttlcmcnts  with  the  mortgiigces  and  holders  of  guaran- 
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teed  mortgages,  subject  to  rertain  consents.  A  percentage  on  their  claims  was  to 
be  paid  to  unsecured  creditors,  the  balance  being  satisfied  by  new  debenture  stock, 
and  there  being  a  special  provision  as  to  small  creditors.  After  the  scheme  became 
binding  certain  claims  and  securities  on  the  old  company  were  to  be  held  in  trust 
for  the  new  company  and  the  trustees  of  the  new  stock  issue,  so  as  to  enforce  calls 
and  otherwise  carry  out  the  scheme.  Proceeds  of  certain  properties  were  to  be 
applied  partly  in  redemption  of  the  new  issues  and  partly  in  the  business  of  the 
new  company.  The  scheme  also  provided  for  the  appointment  and  remuneration  of 
the  trustees  of  the  new  stock  issues,  the  appointment  and  certain  duties  of  auditors, 
the  provisions  to  be  inserted  in  the  trust  deeds  and  memorandum  and  articles,  the 
appointment  of  directors,  restrictions  on  transfer,  &c.  ;  and  there  was  a  clause 
providing  for  its  annulment,  even  after  sanction  by  the  Court,  in  certain  events. 
It  was  sanctioned  by  Vaughan  Williams,  J.,  in  1894,  and  is  set  out  in  Co.  Prec, 
Pt.  II.  6th  ed.  p.  674. 


National  Insurance  and  Guarantee  Corporation,  Limtd. 

Here  again  the  new  company  took  over  the  assets  and  liabilities  of  the  old,  the 
scheme  providing  for  a  novation  as  to  the  policies,  on  the  terms  that  the  winding-up 
and  reconstruction  were  to  be  no  defence  to  proceedings  on  them,  while  the  sus- 
pension of  payment  of  premiums  on  account  of  winding-up  was  condoned  on  arrears 
being  forthcoming  by  a  specified  time.  In  like  manner  a  time  was  limited  for 
payment  of  the  sums  assured  by  policies  which  had  in  the  meantime  fallen  in,  and 
certain  interest  was  capitalized.  The  scheme  also  provided  for  handing  securities 
of  principal  debtors  to  the  persons  guaranteed ;  for  sending  in  policies,  &c.  for 
indorsement  or  in  exchange  for  new  ones ;  for  payment  of  salaries  and  costs ;  for 
the  execution  of  a  deed  poll  by  the  new  company  to  perform  the  obligations  imposed 
by  the  scheme,  &c.  The  material  parts  of  the  scheme  will  be  found  in  Co.  Prec, 
Pt.  II.  6th  ed.  p.  684. 


Harris'  Navigation,  &c.  Coy,  Limtd. 

In  this  case  the  assets  of  the  old  company  were  transferred  to  the  new  company 
free  from  certain  debentures  which  were  to  be  cancelled,  debentures  of  the  new 
company  being  issued  in  exchange.  Certain  "new  priority  "  debentures  of  the  old 
company  were  to  be  paid  off  by  the  new  one.  The  holders  of  old  first  preference 
shares  were  to  be  entitled  to  preference  shares  in  the  new  company,  and  certain, 
debenture  holders  were  to  exchange  their  secui-ities  for  preference  shares  and  deben- 
tures of  the  new  company.  Holders  of  other  preference  shares  and  of  ordinary- 
shares  in  the  old  company  got  a  percentage  of  the  amount  in  ordinary  shares  of  the 
new  one  with  a  sprinkling  of  debentures,  the  acquisition  of  debentures  issued  to 
shareholders  being  conditional  on  allotment  of  shares  being  accepted.  Some  of  the 
ordinary  shares  were  reserved  oy  the  new  company  for  outside  issue.  The  new 
company  was  to  pay  the  debts  of  the  old  one  and  the  costs  of  liquidation,  and  in- 
demnify the  old  company.  The  shares  of  the  new  company  as  soon  as  fully  paid  up 
were  to  be  converted  into  stock.  The  scheme  also  pointed  out  how  the  profits  of 
the  new  company  would  be  applied,  and  provided  for  the  business  being  taken  over 
as  a  going  concern,  the  liquidator  to  carry  it  on  in  the  meantime.  The  scheme  was 
sanctioned  by  Chitty,  J.,  in  August,  1888,  and  is  set  out  in  Co.  Prec,  6th  ed.  Pt.  II. 
p.  687. 
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Arrangements  for  staying  "Winding-up. 

Midland  Uruguay  Eail.  Coy,  Limtd. 

Form  837.  1.  In  this  scheme  the  expression  "the  debenture  stock  "  means  and 

Arrears  of  includes  the  debenture  stock  of  the  coy  now  outstanding  of  the  nominal 

interest  on  amount  of  1,131,375^.,  and  (except  where  siibject  or  context  otherwise 

stock' to^be  requires)  such  additional  debenture  stock  as  may  be  hrftr  issued  in 

satisfied  by  a  pursuance  of   the  power  in  that   behalf   hnftr   contained ;    and  the 

cashra^d'stri-  ^^P^^ssion  "  debenture  stock  holders  "  means  holders  of  the  debenture 

butiou  of  stock.     And  "  the  directors  of  the  coy"  means  the  directors  who  were 

on  s,  a  com-  ^^   office  when    the  windin2:-up    of   the    coy   coiumenced,   and,  when 
panys  option.  . 

Stock  holders    appointed,  the  two  directors  mentd  in  clause  7  of  this  scheme. 

to  be  repre-  2.  The  interest  now  in  arrear  on  the  debenture  stock  being  one 

sented  on  ,  *' 

board.  year's  interest,  at  the  rate  of  6  p.c.p.a.  up  to  the   1st  of  May,  1892, 

Petition  for      g^iall  be  satisfied  and  discharged  at  the  coy's  option,  either  by  the 

■winding--upto  _  ,  °  .  . 

be  withdrawn   payment  and  distribution  of  a  sum  of  45,255^.  in  cash  (less  income  tax) 

and  debenture  ^^  ^^^^  amons:st  the  debenture  stock  holders  in  proportion  to  their 
actions  ,  ,  °  .  ^      ^ 

stayed.  respive  holdings  of  such  stock,  or  by  the  delivery  to  the  Law  Deben- 

ture Corporation,  Limtd,  of  the  sum  of  113,200/.  3|-  p.c.  Uruguay 
Government  bonds,  and,  on  such  delivery  being  made,  the  sd  coy  shall 
be  freed  and  discharged  from  all  claims  whatsoever  in  respect  of  the 
sd  shares  of  interest.  The  Law  Debenture  Corporation,  Limtd,  shall 
hold  the  said  113,200/.  3i^  p.c.  Uruguay  Government  bonds  upon  trust, 
either  to  sell  the  same  and  distribute  the  proceeds  thereof  amongst  the 
debenture  stock  holders  in  proportion  to  their  respive  holdings  of  such 
stock,  or  in  lieu  thereof,  to  deliver  the  sd  Uruguay  Government  bonds 
at  the  price  of  40  p.c.  in  satisfaction  of  the  sd  interest,  and  in  respect 
of  such  holdings  where  the  arrears  of  interest  at  4  p.c.p.a.  do  not 
amount  to  40/.,  or  is  not  a  multiple  thof,  to  issue  to  the  holders  thof  a 
fractional  certificate  in  the  Form  following,  &c. 

3.  The  interest  payable  on  the  debenture  stock  during  the  nine  years 
from  the  30th  of  April,  1892,  shall  be  pd  and  satisfied  at  the  following 
rates,  viz.  : — For  the  four  years  commencing  on  the  1st  of  May,  1892, 
and  ending  on  the  30th  of  April,  1896,  at  the  rate  of  4  p.c.p.a.  ;  and 
for  the  five  years  commencing  on  the  1st  of  May,  1896,  and  ending  on 
the  30th  of  April,  1901,  at  the  rate  of  5  p.c.p.a.  All  such  interest 
shall  bo  pd  by  the  coy  in  cash,  by  equal  half-yearly  payments,  on  the 
1st  of  May  and  the  1st  of  Nov.  in  each  year,  the  first  of  such  pay- 
ments to  be  made  on  the  1st  of  Nov.,  1892,  and  the  last  on  the  1st  of 
May,  1901,  and  interest  at  the  rates  before-mentd  shall  be  accej)ted  by 
the  debenture  stock  holders  in  lieu  and  satisfaction  of  interest,  at  the 
rate  of  6  p.c.p.a.  on  the  debenture  stock.  Prom  and  after  the  1st  of 
May,  1901,  the  coy  shall  pay  interest  on  the  debenture  stock  at  the 
rate  of  6  p.c.p.a. 
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4.  The  holders  of  the  existing  debenture  stock  shall  forthwith  lodge 
their  certificates  with  the  coy,  to  he  indorsed  with  a  raemdum  to  the 
above  effect,  in  accordance  with  the  Form  set  forth  in  the  second 
schedule  to  the  trust  deed  below-mentd. 

5.  The  liqrs  of  the  coy  may  with  the  sanction  of  the  board  of 
directors  from  time  to  time  issue  such  an  additional  amount  of  deben- 
ture stock  as  may  be  necessary  to  enable  the  liqrs  to  satisfy  the  claims 
of  all  or  any  of  the  creditors  of  the  coy,  other  than  and  except  any 
claim  by  any  debenture  stock  holder  in  respect  of  his  debenture  stock. 
All  such  additional  dobentm-e  stock  shall  bear  interest  at  the  same 
rates  as  and  shall  rank  ^;ft/-j  passu  with  the  existing  debenture  stock. 

6.  The  debenture  stock  and  the  interest  thereon  shall  be  secured  by 
and  subject  to  the  provisions  contained  in  the  trust  deed,  as  a  first 
charge  on  the  undertaking  of  the  coy,  including  its  revenues  from  the 
Government  guarantee,  such  charge  to  be  a  floating  security  enforce- 
able only  in  the  events  mentd  in  the  trust  deed,  but  so  that  the  coy  is 
not,  without  the  consent  mentd  in  the  trust  deed,  to  be  at  liberty 
hereafter  to  create  any  mortgage  or  charge  thereon  in  priority  to  or 
ranking  pari  passu  with  the  debenture  stock,  other  than  and  except 
the  additional  debenture  stock  hby  authorized.  And  the  debenture 
stock  shall  be  held  subject  to  the  provisions  contained  in  that  deed. 
A.  and  B.  shall  be  trustees  of  the  sd  trust  deed,  and  such  deed  is  to  be 
in  the  form  which  for  the  purpose  of  identification  has  been  subscribed 
by  and ,  solors  of  the  Supreme  Ct,  with  such,  if  any,  modifica- 
tions as  shall  be  agreed  on  by  the  liqrs  and  the  sd  A.  and  B. 

7.  The  coy  shall  forthwith,  upon  the  approval  of  this  scheme  by  the 
Ct,  cause  two  persons  nominated  by  or  on  behalf  of  the  debenture 
stock  holders,  and  recommended  by  the  board  for  election,  to  be  elected 
directors  of  the  coy. 

8.  The  Convention  with  the  Government  of  the  sd  Republic  of 
Uruguay  for  reduction  of  the  interest  guaranteed  to  the  coy,  as 
already  signed,  is  approved  by  the  debenture  stock  holders. 

9.  The  peton  which  was  on  the  14th  of  June,  1892,  presented  by 
the  Foreign,  American  and  General  Investments  Trust  Coy,  Limtd, 
and  others,  to  the  Ct  for  the  compulsory  winding-up  of  the  coy  shall 
forthwith  either  be  withdrawn  by  the  sd  petitioners  or  shall,  subject 
to  Article  13,  stand  over  generally,  with  liberty  for  the  petitioners  to 
apply  to  restore  the  same  in  case  of  any  other  peton  for  winding-up 
the  coy  being  presented,  the  coy  imdertaking  to  give  immediate 
notice  to  the  sd  petitioners  of  the  presentation  of  any  such  other 
peton.  If  this  scheme  shall  not  be  carried  into  effect,  the  sd  petitioners 
shall  be  at  liberty  to  proceed  with  their  sd  peton. 

10.  The  conduct  of  the  existing  liquidation  shall  remain  in  the 
hands  of  Messrs.  X.  and  Y.,  as  joint  liqrs,  and  they  shall  continue  to 
be  represented  by  their   existing  solors.     The  liqrs  may,   with  the 
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sanction  of  the  board  of  directors,  execute  and  do  all  such  instruments, 
acts  and  things,  and  take  all  such  proceedings,  as  may  be  necessary  or 
expedient  for  giving  effect  to  this  scheme. 

11.  This  scheme  is  subject  to  the  sanction  of  the  Ct  being  obtained 
thereto  under  the  Joint  Stock  Cos  (Arrangement)  Act,  1870,  and  the 
liqrs,  with  the  consent  of  the  Board,  may  assent  to  any  modification  of 
or  addition  to  any  of  the  terms  of  this  scheme,  or  to  any  conditions 
which  the  Ct  may  think  fit  to  require  or  impose. 

12.  Immediately  upon  this  scheme  being  sanctioned  by  the  Ct  in 
manner  af sd,  the  coy  shall  execute  the  trust  deed  referred  to  in  Clause  6 
hof,  and  the  coy  shall  pay  (a)  the  law  costs  and  charges  and  the  out 
of  pocket  expenses  of  the  committee  representing  the  debenture  stock 
holders ;  (b)  the  costs  and  charges  of  the  petrs  of  and  incident  to  the 
sd  peton ;  (c)  one  set  of  costs  of  debenture  stock  holders  appearing 
in  support  of  the  sd  peton ;  (d)  the  costs  of  all  parties  to  the  receiver- 
ship action  of  Michael  v.  The  Midland  Uruguay  Rail.  Coy^  Limtd.,  and 
others,  (1891)  M.  No.  3371  of  such  action  ;  and  (e)  the  costs  as  between 
solor  and  client,  and  the  charges  and  expenses  of  the  voluntary  winding- 
up,  and  all  the  costs,  charges  and  expenses  of  or  connected  with  or 
arising  out  of  this  scheme,  but  subject,  nevertheless,  to  the  provisions 
of  Clause  6  hof. 

13.  When  this  scheme  shall  have  been  sanctioned  by  the  Ct,  and  the 
provisions  of  Articles  6,  7,  8  and  12  have  been  carried  into  effect,  all 
proceedings  in  the  sd  receivership  action  mentd  in  Article  1 1  hof  and 
in  the  sd  voluntary  winding-up  shall  be  stayed,  and  the  sd  peton  for 
the  compulsory  winding-up  of  the  coy  shall  be  withdrawn,  and  all  the 
ppty  and  assets  of  the  coy  in  the  hands  of  the  liqrs  or  of  the  recr 
appointed  in  the  sd  action  shall  be  handed  over  to  the  board  of  directors 
of  the  coy,  and  the  business  of  the  coy  shall  be  resumed  by  such 
board. 


Form  838. 

Winding-up 
petition  and 
di.stroHS  to  be 
withdrawn  on 
payment  of  a 
composition 
and  execution 
of  agreement 
with  hindlord, 
aHHets  there- 
upon being 
handed  to 
directors. 


The  Granville  Hotel  Coy,  Limtd. 

1.  Save  as  hnftr  provided,  every  unsecured  creditor  of  the  above- 
named  coy  (hnftr  called  the  coy)  shall  accept  in  full  satisfaction  of  the 
debt  which  he  shall  establish  to  be  owing  to  him  by  the  coy — (a)  a 
cash  composition  of  10*.  in  the  pound  upon  the  amount  of  the  sd  debt, 
such  cash  composition  to  be  payable  within  14  days  after  this  scheme 
is  sanctioned,  as  hnftr  provided,  or  after  his  debt  is  established,  which- 
ever event  shall  last  happen ;  (b)  the  right  to  have  issued  to  him  upon 
the  expiration  of  14  days  after  the  business  of  the  coy  shall  have  been 
resumed,  in  manner  hnftr  mentd,  and  after  his  debts  shall  have  been 
established  as  afsd,  in  respect  of  each  complete  sum  of  \l.  of  his  sd 
debt  remaining  undischarged  by  payment  of  the  sd  cash  composition, 
a  fully  pd  up  preference  share  of  the  coy  of  the  nominal  value  of  II. 
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2.  Nevertheless — 

(1.)  All  creditors  of  the  coy  who,  by  virtue  of  the  Preferential  Pay- 
ment in  Bankruptcy  Act,  1888,  are  entitled  to  be  pd  in  full 
in  priority  to  other  creditors  shall  be  pd  in  full  in  cash  out 
of  the  assets  of  the  coy  within  the  same  period  of  1 4  days 
afsd. 

(2.)  Within  the  like  period  an  agrecmt  between  the  landlords  of  the 
coy's  hotel  of  the  one  part  and  the  coy  of  the  other  part  shall 
be  entered  into  whereby  it  will  be  provided  [^certain  concessions 
to  coi/'j,  and  on  the  sd  agreemt  being  entered  into  the  land- 
lords will  withdraw  the  distress  they  have  levied  upon  the 
coy's  premises  in  respect  of  the  sd  arrears. 

(3.)  All  the  costs,  charges  and  expenses  of  and  incidental  to  the 
winding-up  of  the  coy,  including  any  costs  of  and  incident  to 
the  pending  winding-up  petons  which  the  Ct  may  order  the 
coy  to  pay,  and  including  the  costs,  charges  and  expenses  of 
and  incidental  to  the  negotiations  for  the  reconstruction  of 
the  coy  and  the  preparation  and  carrying  through  of  this 
scheme  and  the  obtaining  of  the  sanction  of  the  Ct  thereto, 
shall  be  pd  in  full  out  of  the  assets  of  the  coy. 

3.  Upon  the  payments  mentd  in  Clause  1  and  Clause  2,  sub-clauses 
(1)  and  (3)  hof,  being  made,  and  upon  the  agreemt  mentd  in  Clause  2, 
sub-clause  (2),  being  entered  into,  all  further  proceedings  in  relation  to 
the  winding-up  of  the  coy  shall  be  stayed,  and  the  ppty  and  assets  of 
the  coy  in  the  hands  of  the  liqr  shall  be  handed  over  to  the  directors 
of  the  coy,  namely,  A.,  B.  and  C,  to  the  intent  that  they  may  resume 
and  continue  the  coy's  business. 

4.  Notwithstanding  the  pendency,  however,  of  the  liquidation,  the 
following  proceedings  shall  be  taken  and  acts  done  : — 

(1.)  General  meetings  of  the  coy  shall  be  called  for  the  purpose  of 
sanctioning  by  a  special  resolution  the  subdivision  of  each 
existing  preference  share  in  the  coy  of  10/.  into  ten  preference 
shares  of  1/. 

(2.)  The  sd  directors  of  the  coy  shall  forthwith  issue  at  par  to 
persons  willing  to  subscribe  the  moneys  necessary,  for  the 
purpose  of  making  the  payments  mentd  in  Clause  1  and 
Clause  2,  sub-clauses  (1)  and  (3),  hereof,  and  also  the  cash 
payments  mentd  in  the  agreemt  in  Clause  2,  sub-clause  (2), 
second  debentures  of  the  coy  to  an  amount  not  exceeding 
4,800/.,  such  debentures  to  be  in  the  same  form  as,  and  to 
rank  pai-i  passu  in  all  respects  with,  the  second  debentures  of 
the  coy  now  outstanding.  The  proceeds  of  the  sd  second 
debentures  to  be  issued  as  afsd  shall,  as  received,  forthwith 
be  handed  over  to  the  liqr  for  the  purpose  of  enabling  him 
to  make  therewith  the  payments  afsd. 
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5.  The  sd  C,  who  is  the  holder  of  all  the  second  debentures  of  the 
coy  now  outstanding,  shall  assent  to  the  further  issues  of  such  second 
debentures  required  for  the  purposes  of  the  agreemt  mentd,  Clause  2, 
sub-clause  (2),  and  of  the  last  preceding  clause  of  this  scheme,  and 
shall  on  demand  deliver  up  the  sd  second  debentures  now  outstanding 
to  the  directors  for  the  purpose  of  having  indorsed  thereon  a  memdum 
to  that  eifect. 

6.  Forthwith  upon  the  business  of  the  coy  being  resumed  and  con- 
tinued as  afsd,  the  sd  C.  shall  surrender  to  the  coy  fully  pd  ordinary 
shares  in  the  coy  of  the  nominal  value  of  10,000^.,  and  fully  pd  pre- 
ference shares  in  the  coy  of  the  nominal  value  of  2,000^. 

7.  Except  to  the  extent  referred  to  in  Clause  5  hereof,  nothing  in  this 
scheme  contained  shall  be  deemed  to  prejudice  any  existing  security, 
lien,  or  charge  upon  the  assets  of  the  coy  or  any  part  thereof. 

8.  This  scheme  is  subject  to  the  sanction  of  the  Ct  thereto  being 
obtained  in  accordance  with  the  above  Acts. 

9.  The  liqr  may  assent  to  any  modification  in  this  scheme  which  the 
Ct  may  think  fit  to  approve  or  impose. 

Sanctioned  by  order  of  Vaughan  "Williams,  J.,  lltli  December,  1895,  "  C.  by  his 
counsel  submitting'  to  be  bound  by  the  said  scheme  of  arrangement  and  consenting 
to  this  order."     The  company  was  in  voluntary  liquidation. 


Form  839. 

Eenewal  of 
debentures, 
reduction  of 
interest,  costs 
out  of  funds 
held  by  de- 
benture trus- 
tees, payment 
of  interest, 
unsecured 
creditors,  &c., 
special  pro- 
visions as  to 
profits,  stay  of 
proceedings. 


Barnard,  Bishop,  and  Barnards,  Limtd. 

1.  The  first  mortgage  debentures  of  the  coy  for  60,000/.  shall  be 
renewed  for  seven  years  from  the  15th  Sept.,  1895. 

2.  The  interest  on  the  sdfirst  mortgagedebentiu-esafsd  shallbe  reduced 
as  from  the  15th  Sept.,  1894,  from  6  p.c.p.a.  to  5  p.c.p.a.  Such  interest 
shall  be  payable  by  means  of  warrants,  and  the  coupon  sheets  attached 
to  the  sd  debentures  shall  be  delivered  up  to  the  coy  to  be  cancelled. 

3.  The  costs  of  all  parties  of  the  debenture  holder's  action  {^Laurence 
V.  Barnard,  ^'c,  1894,  L.  1534),  as  between  solor  and  client,  and  all 
costs  incurred  by  the  debenture  holders'  committee,  including  costs  of 
audit  meetings  or  otherwise  in  connection  with  the  protection  of  the 
debenture  holders'  security,  and  the  costs  of  the  winding-up  petition 
and  the  order  made  thereon,  and  also  the  costs  of  the  liquidation,  and 
the  costs  of  and  incidental  to  the  negotiation  for  the  scheme,  and  the 
meetings  summoned  to  approve  the  same,  and  the  applicon  for  the 
sanction  of  the  Ct  thereto,  and  the  carrying  the  same  into  effect,  shall 
be  taxed  and  pd  out  of  the  invested  funds  now  held  by  the  trustees 
for  the  debenture  holders,  and  the  trustees  shall  raise  and  pay  such 
costs  accordingly. 

4.  Subject  to  payment  of  the  costs  provided  for  by  the  last  preceding 
clause,  the  trustees  shall,  immediately  upon  the  scheme  being  sanc- 
tioned by  the  Ct,  pay  out  of  the  said  invested  funds  the  interest,  at  the 
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rate  of  3  p.c.p.a.,  upon  the  first  mortgage  debentures  for  the  six  months 
ending  the  15th  March,  1895,  and,  after  payment  of  the  sd  costs  and 
interest  as  last  afsd,  the  trustees  shall  apply  the  residue  of  the  sd 
invested  funds  in  or  towards  payment  of  the  interest  on  the  said  first 
mortgage  debentures  at  the  rate  of  3  p.c.p.a.  for  the  six  months  ending 
the  15th  Sept.,  1895,  and  if  such  residue  is  insuflicient  for  that  pur- 
pose, the  coy  shall  make  up  the  deficiency.  The  coy  shall  be  entitled 
to  postpone  the  payment  of  the  remaining  2  p.c.  for  these  two  periods 
of  six  months  as  hereinafter  provided. 

5.  From  the  15th  Sept.,  1895,  until  the  15th  Sept.,  1898,  interest 
shall  be  paid,  when  due,  at  the  rate  of  3  p.c.p.a.  upon  the  first  mort- 
gage debentures.  The  coy  shall  be  entitled  to  postpone  the  payment 
of  the  remaining  2  p.c,  and  also  of  the  2  p.c.  due  on  the  15th  March, 
1895,  and  the  15th  Sept.,  1895,  until  the  loth  Sept.,  1898  ;  but  if  the 
auditor  of  the  coy  for  the  time  being,  on  certifying  the  accounts  for 
any  year,  including  the  current  year,  shall  certify  that  the  profits  of 
the  coy  for  that  year  are  sufficient  to  pay  the  arrears  of  interest,  or 
any  part  thof,  then  payment  of  such  arrears,  or  so  much  thof  as  such 
profits  shall  be  sufficient  to  pay,  shall  be  made  accordingly. 

6.  All  postponed  interest  on  the  first  mortgage  debentures  shall  be 
pd  on  15th  Sept.  1898,  and  on  and  after  that  date  the  interest  at  the 
rate  of  5  p.c.p.a.  shall  be  pd  in  full. 

7.  The  right  of  the  coy  to  postpone  the  payment  of  any  interest 
upon  the  first  mortgage  debentures  under  the  provisions  of  this 
scheme  shall  cease  if  a  reer  is  appointed  of  the  undertaking  or  assets 
of  the  coy,  or  if  an  order  is  made  or  a  resolution  passed  to  wind  up 
the  coy. 

8.  The  principal  money  secured  by  the  first  mortgage  debentures 
shall  be  forthwith  payable — 

(a)  If  the  coy  makes  default  for  three  calendar  months  in  payment 

of  any  interest  payable  in  accordance  with  this  scheme. 

(b)  If  an  order  is  made  or  a  resolution  passed  to  wind  up  the  coy. 

(c)  If  the  coy  commits  a  breach  of  any  of  the  provisions  of  this 

scheme. 

9.  Certain  conditions  on  first  mortgage  debentures  cancelled. 

10.  The  profits  of  the  coy  after  payment  of  interest  at  the  rate 
of  5  p.c.p.a.  upon  the  first  mortgage  debentures  shall  be  applied  first 
in  replacing  the  amounts  taken  from  the  invested  funds  to  pay  the 
interest  due  on  the  first  mortgage  debentures  on  15th  Sept.  1891,  and 
also  the  amounts  to  be  so  taken  pui'suant  to  tiie  provisions  of  Clauses  3 
and  4  of  this  scheme. 

11.  12,  13.   \^Provisiotis  as  to  second  mortgage  clebe7itures.~\ 

14.  The  coy  shall  pay  in  full  the  unsecured  creditors  of  the  coy 
whose  debts  resply  do  not  exceed  2/.,  the  other  unsecured  creditors  of 
the  coy  shall  accept  in  satisfaction  of  their  claims  resply  proved  against 
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the  coy  in  the  winding-up  debenture  stock  equal  in  nominal  amount  to 
such  claims. 

15.  l^Anionni  and  character  of  the  debenture  stock.'] 

16.  The  sd  debenture  stock  shall  be  secured  by  a  trust  deed,  &c., 
and  the  securities  for  the  debentures,  stock,  and  the  stock  certificates, 
shall  be  in  accordance  with  forms  which  have  been  approved  by  the 
liqr  of  the  coy. 

17.  So  long  as  the  first  and  second  mortgage  debentures  and  the  de- 
benture stock  or  any  of  them  still  remain  outstanding,  the  surplus  profits 
of  the  coy,  after  keeping  down  the  interest  on  the  first  and  second 
mortgage  debentures  and  debenture  stock  and  making  good  the  amounts 
mentd  in  Clauses  3,  4  and  10  of  this  scheme,  shall  be  invested  and  held 
as  a  further  security  for  payment  of  the  sd  first  and  second  mortgage 
debentures  and  debenture  stock  according  to  their  respive  priorities. 

18.  \_Special  jjrovisioti  as  to  ascertaining  profits. ~\ 

19.  B.  shall  be  the  managing  director  of  the  coy  at  a  salary  of  500^. 
p. a.,  and  such  further  sum  as  may  be  voted  as  his  remuneration  by  the 
first  and  second  mortgage  debenture  holders  and  debenture  stock 
holders  as  hnftr  provided. 

20.  The  holders  of  the  first  mortgage  debentures  of  the  coy  may  at 
the  meeting  summoned  under  the  order  of  the  Ct  to  approve  this 
scheme  appoint  any  persons  not  exceeding  three  to  be  directors  of  the 
coy  in  addition  to  the  sd  B.,  junr.,  and  fix  their  remuneration. 

21.  So  long  as  the  first  and  second  mortgage  debentures  and  the 
debenture  stock  of  the  coy  or  any  of  them  shall  be  outstanding,  the 
holders  of  such  debentures  and  of  debenture  stock  shall  be  entitled,  at 
a  meeting  summoned  for  the  purpose,  by  a  resolution  passed  by  a 
majority  in  value  of  the  debenture  holders  and  debenture  stock  holders 
present  in  person  or  by  proxy  at  such  meeting,  to  remove  the  managing 
director  and  any  other  director  of  the  coy  from  office,  and  to  fix  the 
remuneration  of  the  dii-ectors,  and  to  vote  any  additional  remuneration 
to  the  managing  director,  and  also,  as  often  as  any  vacancy  shall  occur 
in  the  ofiice  of  managing  director  or  of  any  other  director  of  the  coy,  to 
fill  up  the  same,  and  meetings  for  the  purposes  of  this  clause  shall  be 
convened  by  the  trustees  for  the  fij-st  mortgage  debenture  holders  at 
the  expense  of  the  coy,  by  seven  days'  notice  in  writing  sent  by  post 
to  the  holders  of  the  sd  first  and  second  mortgage  debentures  and 
debenture  stock,  addressed  to  them  at  their  addresses  as  they  appear  in 
the  register  of  such  debentures  and  debenture  stock,  and  every  such 
notice  shall  be  deemed  to  have  been  given  when  the  letter  containing 
the  same  was  posted ;  the  managing  director  and  any  other  director 
appointed  by  the  sd  first  mortgage  dcbentui'e  holders  under  Clause  20 
hof ,  and  any  further  managing  director  or  directors,  shall  not  be  required 
to  hold  any  qualification  or  to  retire  by  rotation  under  the  articles  of 
association  of  the  coy. 
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22.  Proper  memoranda  shall  be  placed  upon  the  sd  first  and  second 
mortgage  debentures  for  the  purpose  of  carrying  into  effect  the  provi- 
sions of  this  scheme,  and  such  memoranda  and  any  sujjplemental 
trust  deed  and  other  instruments  which  may  be  required  for  giving 
effect  to  this  scheme  shall  be  in  such  form  as  the  debenture  holders' 
committee  shall  approve. 

23.  All  further  proceedings  in  the  winding-up  of  the  coy,  except 
for  the  purpose  of  giving  effect  to  the  scheme,  shall  be  stayed. 

24.  As  soon  as  possible  after  this  scheme  shall  have  been  sanctioned 
by  the  Ct,  the  recr  appointed  in  the  sd  action  shall  pass  his  final  account, 
and  all  further  proceedings  in  the  sd  action  (1894,  L.  1534)  shall  be 
stayed.     Barnard^  ^-c,  Lhntd.^  Vaughan  Williams,  J.,  5th  Dec.  1895. 


Abstract  of  other  Arrangements  for  Stay. 

The  Western  of  Canada  Oil,  Lands,  and  Works  Coy,  Limtd. 

Compulsory  winding-up.  Liquidation  to  continue  for  certain  specified  purposes. 
A  debenture-holders  to  receive  paid-up  shares  in  satisfaction  of  an-ears  of  interest. 
Prior  lien  debentures  to  be  issued,  and  out  of  proceeds  the  general  creditors  to  -be 
paid  off.  Prior  lien  debenture  holders  to  have  exclusive  right  to  vote  at  meetings 
of  company  for  ten  years.  Subject  as  aforesaid,  debenture  actions  and  winding- 
up  to  be  stayed.     Sanctioned  by  Jessel,  M.  K. 

SeeW.  N.  (1874)  148. 

The  company  was  being  wound  up  compulsorily,  and  the  scheme  is  set  out  in  full 
in  the  5th  edition  of  this  work. 


Alabama,  New  Orleans,  &c.  Eail.  Coy,  Limtd. 

In  this  case  the  company  was  in  voluntary  liquidation,  and  there  was  a  debenture 
action  pending.  The  first  debentures  of  the  old  company  to  be  exchanged  for  A 
debentures  and  B  debentures  of  the  new  company.  The  second  debentures  to  be 
exchanged  for  C  debentures  of  the  new  company,  and  the  unsecured  creditors  to 
receive  C  debentures.     The  action  and  the  winding-up  to  be  stayed. 

See  Report,  (1891)  1  Ch.  213. 


Santa  Fe  and  Cordova  Great  Southern  Rail.  Construction  Coy, 

Limtd. 

In  tliis  case  the  company  had  issued  first  mortgage  debentures  and  also  some 
second  mortgage  debentures,  and  there  was  a  debenture  holders'  action  pending, 
and  a  receiver  and  manager  of  the  undertaking  had  been  appointed  in  that  action. 
The  receiver  had  raised  50,000^.  by  the  creation  and  deposit  of  scrip  certificates  for 
100, 000^.  prior  lien  bonds  of  the  company.  The  scheme  provided  that  these  certifi- 
cates should  be  given  up,  and  that  the  holders  should  receive  50,000/.  prior  lien  bonds, 
secured  as  a  first  charge  on  the  undertaking  in  satisfaction  that  the  holders  of  the 
first  debenture  stock  should  fund  two- and- a -half  years'  interest  as  from  1st  Jan. 
1892,  and  should  receive  funding  certificates  secured  as  a  charge  next  after  such 
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first  debenture  stock  ;  tLat  the  rate  of  interest  on  the  first  debenture  stock  should, 
as  from  1st  Jan.  1895,  be  increased  from  5  p.c.  to  6  p.c.  ;  that  the  second  debentures 
should  be  given  up,  and  that  the  liquidator  should  issue  250,000  second  debentures 
partly  in  satisfaction  of  the  debentures  so  given  up  and  partly  to  various  persons 
who  had  agreed  to  take  the  same,  at  a  discount ;  that  the  company  should  covenant 
not  to  pay  dividends  until  the  interest  on  all  the  securities  had  been  paid  up  to 
date  ;  that  the  company  should  appoint  certain  persons,  to  be  nominated  by  the 
holders  of  the  prior  lien  bonds,  to  be  directors  of  the  company,  and  that  they  should 
hold  office  without  liability  to  retire  by  rotation  ;  that  the  residue  of  the  prior  lien 
bonds  should  be  dealt  with  as  provided  by  the  scheme  ;  that  on  the  scheme  being 
api^roved  the  debenture  holders'  action  and  the  winding-up  should  be  stayed,  and 
that  the  liquidator  might  assent  to  modifications  approved  by  L.  on  behalf  of  the 
holders  of  the  scrip  or  the  prior  lien  bonds,  and  B.  on  behalf  of  the  first  debenture 
holders.  Meetings  of  the  first  debenture  holders,  and  the  second  debenture  holders, 
and  of  the  contributoiies,  were  duly  convened,  and  on  11th  Jan.  1893,  the  order 
was  made  by  Mr.  Justice  Chitty  sanctioning  the  scheme. 

Landore  Siemens  Steel  Coy,  Limtd. 

In  this  case  a  supervision  order  had  been  made.  Immediately  afterwards  a 
meeting  of  the  debenture -holders  was  convened  to  consider  the  scheme  of  arrange- 
ment, and  it  was  directed  that  fourteen  days'  previous  notice  of  such  meeting  be 
given  to  each  of  the  debenture-holders,  and  that  such  notice  should  be  sent  through 
the  post.  There  was  no  direction  to  advertise  the  meeting.  The  scheme  provided 
that  the  time  for  the  payment  of  the  debentures  should  be  extended  for  five  years  ; 
that  the  rate  of  interest  on  the  debentures  should  be  reduced  from  6  p.c.  to  4  p.c.  ; 
that  in  addition  to  the  powers  conferred  on  the  trustees  for  the  debenture -holders 
by  the  trust  deed  they  should  have  power  to  let  on  lease,  surrender,  or  otherwise 
deal  with  the  collieries  ;  that  the  liquidators  should  be  at  liberty  (notwithstanding 
the  prior  right  of  the  debenture-holders)  to  apjjly  the  book  debts  in  paying  the 
ordinary  creditors  ;  that  the  debenture-holders'  action  should  be  discontinued,  the 
winding-up  should  be  stayed,  and  that  possession  should  be  given  up  to  the  com- 
pany ;  and  that  the  future  net  profits  should  be  api^lied  in  redeeming  debentures. 
The  scheme  was  agreed  to  at  the  meeting,  and  on  the  10th  July,  1879,  an  order  was 
made  by  Malins,  V.-C,  sanctioning  the  arrangement. 

The  scheme,  petition,  and  order  to  be  found  set  out  at  p.  547  of  the  2nd  edition 
of  Company  Precedents. 

Arrangements  for  Composition. 

Bessemer  Steel  and  Ordnance  Coy,  Limtd. 

Assets  sold  to  A.,  who  agreed  to  pay  a  sum  sufficient  to  pay  a  dividend  of  5*.  2d. 
in  the  pound  to  the  creditors,  and  also  to  pay  the  costs  of  the  wiudiug-up.  Sanc- 
tioned by  Malins,  V.-C,  in  1875. 

Set  out  in  5th  edition  of  this  work. 

Tlio  Accidental  Death  Insurance  Coy. 

In  this  case  the  company  was  being  wound  up  under  supervision.  A  meeting 
was  called  to  conhidcr  a  compromise  or  arrangement  which  had  been  proj^osed 
between  the  contributories  of  the  company  and  its  creditors  for  the  final  settlement 
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of  all  the  claims  of  the  latter  by  payment  of  a  further  dividend  of  3s.  dd.  in  the 
pound  within  one  calendar  month  of  the  date  of  the  order  sanctioning'  such  com- 
promise or  arrangement.  An  order  was  subsequently  made  by  Jessel,  M.  E..,  30th 
Mai'cli,  1878,  sanctioning'  the  arrangement. 


Gaudet  Freres  Steamsliip  Coy,  Liuitd. 

This  company  was  being  wound  up  compulsorily  ;  it  was  insolvent,  and  the  whole 
of  the  assets  were  claimed  by  L.,  to  whom  mortgage  debentures  had  been  issued. 
An  arrangement  was  proposed  and  approved  by  a  meeting  of  creditors,  and  the  sub- 
joined order  was  made  by  Malins,  V.-C. 

Upon  the  application  of  the  official  liquidator,  &c.,  Oi'der  that  the  arrangement 
or  compromise  contained  in  and  provided  for  by  an  agreement  dated  18  February, 
1878,  made  between  the  said  company  of  the  first  part,  C.  [the  official  liquidator]  of 
the  second  part,  and  L.  of  the  third  part  (being  exhibit  D.  to  the  said  affidavit  of  0. , 
filed,  &c.),  whcreb}'  the  said  company  and  the  said  C.  agreed  with  the  said  L.  to  sell 
to  him  all  the  assets  of  the  company  in  England  and  in  France,  in  consideration  of 
the  said  L.  paj'ing  to  the  creditors  of  the  said  company,  who  have  been  duly  certified 
as  such,  the  sum  of  6(L  in  the  pound  as  composition  and  in  discharge  of  their 
respective  debts,  and  paying  the  whole  of  the  costs,  charges,  and  expenses  of  the 
liquidation  of  the  said  company,  and  in  and  by  a  resolution  of  the  said  creditors 
passed  at  a  meeting  of  the  creditors  of  the  said  company,  held  15th  July,  1878,  be 
sanctioned  by  the  Court,  and  the  same  is  hereby  declared  to  be  binding  on  all  the 
creditors  of  the  said  company,  also  on  the  liquidators  and  contributories  thereof. 
Gaudet  Freres  Co.     Malins,  V.-C,  24th  July,  1878.     A.  1489. 

Emperor  Life  Assurance  Society,  Limtd. 

The  company  was  being  wound  up  under  supervision.  A  provisional  agreement 
■was  made  between  the  company  and  its  liquidators  and  the  W.  Assurance  Company, 
under  which  the  current  policy-holders  were  to  receive  policies  of  the  W.  Company 
in  lieu  of  their  policies  in  the  Emperor ;  and  the  W.  Company  was  to  rank  as  a 
creditor  of  the  Emperor  Company  in  the  place  of  such  current  policy-holders.  The 
winding-up  of  the  Emperor  Company  was  to  j)roceed,  and  the  W.  Company  was  to 
get  its  share  of  the  assets  in  due  course  ji^rtri  passu  with  the  matured  policy-holders 
and  other  creditors.  By  order  of  13th  January,  1886,  a  meeting  of  the  policy- 
holders affected  was  convened,  and  on  27th  March,  1887,  an  order  was  made  by 
Bacon,  V.-C,  sanctioning  the  scheme. 

Sovereign  Life  Assurance  Coy. 

The  scheme  in  this  case  provided  for  the  handing  over  of  the  assets  to  the 
Sovereign  Life,  which  was  to  issue  to  the  policy-holders  fresh  policies  of  reduced 
amount,  and  to  pay  to  the  matured  policy-holders  their  proportion  of  the  assets. 
The  scheme  was  sanctioned  14th  June,  1890.  See  Sovereign  Life  v.  Dodd,  (1892) 
2  Q.  B.  373. 

Buenos  Ayres  "Water  Coy.  Form  839a. 

1.  The  Hqrs  of  tlie  coy  sliall  (subject  to  due  provision  being  made  for  Distribution 
the  liabilities  of  the  coy  and  its  proper  liquidation)  distribute  the  bonds  ?^  ^?^'^"*  °*, 
of  the  Argentine  Republic  receivable  by  the  coy  under  the  contract  in  satisfaction 
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of  claim  of 

debenture 

holders, 

preference 

shareholders, 

&c. 


dated  the  5tli  May,  1891,  made  between  Dr.  Victorino  de  la  Plaza  of 
the  one  part,  and  the  coy  of  the  other  part,  in  the  manner  and  order 
following  : — 

(a)  Each  holder  of  scrip  for  debentures  of  the  coy  shall  surrender  to 

the  liqrs  to  be  cancelled  the  scrip  held  by  him,  and  the  liqrs 
shall  hand  over  to  him  so  many  of  the  afsd  bonds  as  shall  be 
equal  in  nominal  amount  to  the  principal  moneys  due  in 
respect  of  the  surrendered  scrip,  and  the  bonds  so  handed 
over  shall  be  accepted  by  such  holder  in  full  satisfaction  of 
all  claims  on  the  assets  of  the  coy  in  respect  of  such  sur- 
rendered scrip. 

(b)  The  liqrs  shall  hand  over  to  each  holder  of  preference  shares  in 

the  coy  (upon  the  surrender  by  him  to  the  liqrs  for  cancella- 
tion of  the  certificate  for  the  shares  held  by  him)  so  many  of 
the  afsd  bonds  as  shall  be  equal  in  nominal  amount  to  the 
nominal  amount  of  the  shares  so  held,  and  the  bonds  so 
handed  over  shall  be  accepted  by  such  holder  in  full  satisfac- 
tion of  all  claims  on  the  assets  of  the  coy  in  resjiect  of  the  sd 
shares. 

(c)  The  liqrs  shall  hand  over  the  balance  of  the  sd  bonds  remaining 

after  the  distributions  mentd  in  (a)  and  (b)  to  Messrs.  S.  B. 
Hall  &  Co.,  in  pursuance  of  the  sd  contract  of  the  28th  April, 
1891. 
2.   \_Powe7'  to  assejit  to  modi/ications.~\ 


Form  840  Resolution  agreeing  to  arrangement. 

Resolution.  That  this  meeting  of  the  [A  debenture  holders  or  of  the  unsecured 

creditors  or  of  the  contributories]  of  the  Coy,  Limtd,  having 

considered  the  scheme  of  arrangement  submitted  to  it  hby  aj^proves  of 
the  same  and  agrees  thereto. 

If  need  be,  add  the  words  "subject  to  the  modifications  following,  viz.,  &c." 


The  following  is  the  form  of  proxy  now  recognized  in  the  Registrar's  Chambers, 
but  it  is  framed  on  the  assumption  that  Madras  Irrigation  Co.,  W.  N.  (1881)  120,  is 
right.  (See  note  at  commencement  of  this  part  of  the  work.)  That  case,  however, 
has  never  been  discussed  before  Vaughan  Williams,  J.,  in  Court,  and  it  may  be 
that  it  would  not  sxirvive  such  a  discussion.  The  form  given  is  for  an  unsecured 
creditor ;  a  modified  form  is  used  in  the  case  of  a  debenture  holder,  or  a  policy 
holder,  or  a  contributory,  as  the  case  may  require. 


Form  841.  {Title  as  in  Form  81G.) 

-ptonj.  "       I)  ^^  undersigned,  an  imsecured  creditor  of  the  above-named  coy, 

hby  appoint  W.,  of,   &c.,  whom  failing.  P.,  of,  &c.  (a),  —  [(a)  If  any 
other  proxy  is  preferred^  strike  out  tiamcs  here  inserted  and  add  name  of 
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proxy  preferred^  and  initial  the  alteration.  Tlw  proxy  must  he  an  unse- 
cured creditor  of  the  coy.  (See,  however,  note  on  proxies,  supra.y] — as 
my  proxy  to  act  for  mo  at  the  meeting  of  unsecured  creditors  to  be 

held  at ,  on  — day,  the  — th  day  of  ,  189 — ,  at •  o'clock 

in  the  — noon,  for  the  purpose  of  considering,  and,  if  thought  fit, 
approving,  with  or  without  modification,  a  scheme  of  arrangement 
proposed  to  be  made  between  the  sd  coy  and  its  unsecured  creditors, 
and  at  such  meeting,  and  any  adjournment  thof,  to  vote  for  me  and  in 
my  name  (b), — [(b)  If  for,  insert  '^for^^  ;  if  ayainst,  insert  "  ayainst,^' 
and  strike  out  the  irords  below  after  "  scheme,^^  and  initial  such  altera- 
tions^— the  said  scheme,  either  with  or  without  such  modification,  as 
my  proxy  may  approve. 

Dated  this day  of ,  189—. 

Signature . 

Address     . 

Amount  of  debt  in  figures,  £    :    s.    d. 

Notes. 

1.  The  proxy  must  be  lodged  with  the  liqr,  at  his  ofiice,  ,  not 

later  than  the  day  before  the  meeting  at  which  it  is  to  be  used. 

2.  Any  alterations  made  in  the  form  of  proxy  should  be  initialled. 

In  the  form  as  used,  the  portions  printed  in  italics  are  printed  in  the  margin. 


No.  00213  of  1894 ;  No.  00218  of  1894  ;  No.  00240  of  1894.  Form  842. 


In    the   High    Ct    of   Justice.       (Cos   Winding-up.)      Mr.    Justice  Advertise- 
Yaughan  Williams.     In  the  matter  of  the  Cos  Acts,  1862  to  1893,  and  J'^^^^"^ 
in  the  matter  of  the  Imperial  Pj)ty  Investment  Coy,  Limtd,  and  in  the  petition, 
matter  of  the  Joint   Stock   Cos  (Arrangement)  Act,  1870.     Notice  is 
hby  given  that  a  peton  has  been  presented  to  the  High  Ct  of  Justice 

by  E C ,  of  No. Street,   Mansion  House,  London, 

accountant,  the  liqr  of  the  above-named  coy,  that  the  scheme  of 
arrangement  submitted  to  the  meetings  held  on  the  3rd  day  of  August, 
1894,  of  the  debenture  holders,  other  unsecured  creditors,  and  share- 
holders of  the  sd  coy,  may  be  sanctioned  by  the  sd  Ct  so  as  to  be 
binding  on  all  the  debenture  holders,  creditors,  and  contributories  of 
the  coy  and  on  the  sd  liqr. 

And  that  the  sd  peton  has  been  directed  to  be  heard  before  the  Ct 
sitting  on  Wednesday  the  8th  day  of  August,  1894,  and  that  any  of 
the  sd  debenture  holders,  creditors,  or  contributories  desirous  to  oppose 
the  making  of  an  order  to  confirm  the  said  scheme  of  arrangement 
should  appear  at  the  time  of  hearing  by  himself  or  his  counsel  for  that 
purpose,  and  that  a  copy  of  the  peton  will  be  furnished  to  any  person 

P.  3  c 


754  ARRANGEMENTS — FORMS. 

entitled  to  the  same  by  tlie  undersigned  on  payment  of  the  regulated 
charge  for  the  same. 

Dated  this  6th  day  of  August,  1894. 

and  Son, Street,  London, 

Solors  for  the  petr. 

It  is  not  usual  to  advertise  as  above  the  day  fixed  for  the  hearing  of  the  petition, 
but  such  an  advertisement  is  occasionally  directed  where  the  time  fixed  for  holding 
the  meetings  is  short,  so  as  to  give  people  an  opportunity  of  attending  at  the 
hearing  if  unable  to  be  present  at  the  meetings. 

Form  843.  \_Title.'] 

Petition  to  ob-       The  humble  peton  [see   supra,   p.   702]  of  .     The  Coy, 

ofTheTcourr    ^imtd,  and  of ,  of ,  the  liqr  thof  [_or  of the  off  reer  and 

prov  liqr  thof],  showeth  as  follows  : — 

1.  The  object  of  this  peton  is  to  obtain  the  sanction  of  the  Ct  to  a 
scheme  of  arrangement  by  way  of  reconstruction,  whereby  the  assets 
and  liabilities  of  the  above-named  coy  are  to  be  transferred  to  a 
new  coy. 

2.  [Incorporation  of  coy  :  nominal  capital]. 

3.  [Objects  of  coy]. 

4.  [Coy  purchased  mines]. 

5.  6,  and  7.  [Particulars  of  shares  issued]. 

8.  [Large  expenditure  on  machinery,  &c.]. 

9.  In  the  course  of  its  business  the  coy  incurred  divers  debts  and 
liabilities. 

10.  Owing  to  the  low  price  of  lead,  and  the  expenditure  required  to 
carry   on  the  working  of  the  sd  mine,  the  coy  became  embarrassed, 

and  in  the  months  of  ,  ,  and ,  of  189 — ,  divers  actions 

were  commenced  by  several  of  the  creditors  of  the  coy  to  enforce  pay- 
ment of  the  debts  due  to  them. 

1 1 .  [Extraordinary  resolution  to  wind  up  passed,  and  petr  appointed 
liqr]. 

12.  [Supervision  order]. 

13.  [Particulars  as  to  coy's  indebtedness]. 

14.  The  ppty  of  the  coy  is  considered  Hkely  to  prove  very  valuable, 
and  a  large  number  of  the  creditors  and  contributories  of  the  coy 
being  anxious  that  its  business  should  be  carried  on,  and  the  coy  re- 
constructed for  that  purpose,  your  petr  caused  a  scheme  of  arrange- 
ment to  bo  prepared. 

15.  Such  scheme  of  arrangement  was  in  the  following  terms  :  Inhere 
set  it  out']. 

16.  By  an  order  made  in  the   above   matter  on  the   day  of 

,  it  was  ordered,  &c.  \jncetin(/s  to  he  conrcned]. 

17.  On  the day  of ,  a  meeting  of  the  creditors  of  the  coy, 

duly  convonod  in  accordance  with  the  last-stated  order  (a  copy  of  the 
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sd  sclieme  of  arrangement  as  set  f ortli  in  paragraph  1 5  of  this  peton 
having  been  annexed  to  the  notices  convening  tlio  meeting),  was  held 
at ,  and  your  petr  took  the  chair  at  such  meeting. 

18.  The  sd  meeting  was  attended  either  jiersonall}^  or  by  proxy  by 
fifty-one  creditors,  to  whom  £ is  due.  The  sd  scheme  of  arrange- 
ment was  taken  as  read,  and  it  was  unanimously  resolved  by  the 
creditors  so  present  either  personally  or  by  proxy,  that  they  approved 
of  the  scheme  for  the  reconstruction  of  the  coy  as  submitted  by  the 
sd  liqr  (being  the  sd  scheme  of  arrangement)  and  agreed  thereto,  and 
desired  the  same  to  be  adopted  and  carried  into  effect. 

19.  On  the  same day  of ,  a  meeting  of  the  contributories 

(&c.,  as  in  paragraph  17). 

20.  The  sd  meeting  was  attended  either  personally  or  by  proxy  by 

189  contributories  holding ordinary,  and  preference  shares. 

The  sd  scheme  was  then  and  there  read  to  all  the  contributories  who 
were  personally  present  at  the  sd  meeting,  and  it  was  resolved  by  the 
contributories  so  present  either  personally  or  by  proxy,  that  they 
approved  of  the  proposal  and  scheme  for  the  reconstruction  of  the  coy, 
as  submitted  by  the  liqr  (being  the  sd  scheme  of  arrangement),  and 
wished  the  same  to  be  adopted  and  carried  into  effect. 

21.  All  the  contributories  so  present  as  afsd,  except  three,  who  hold 
160  ordinary  shares,  voted  in  favour  of  such  last-mentd  resolution. 

22.  No  objection  has  been  made  to  carrying  out  the  sd  scheme  of 
arrangement. 

23.  It  will,  in  the  opinion  of  your  petr,  be  much  for  the  benefit  of 
the  coy  that  the  sd  scheme  of  arrangement  should  be  sanctioned  by 
this  honourable  Ct,  and  that  your  petr  should  be  authorised  to  carry 
the  same  into  effect. 

Your  petr  therefore  humbly  prays  as  follows  : 

1 .  That  the  sd  scheme  of  arrangement  may  be  sanctioned  by  this 

honourable  Ct  so  as  to  be  binding  on  all  the  creditors  and 
contributories  of  the  old  coy,  and  on  your  petr  as  the  liqr  thof. 

2.  Or  that  such  other  order  may  be  made  in  the  premises  as  to  this 

honourable  Ct  shall  deem  meet. 
And  your  petr  will  ever  pray,  »S:c. 
Note. — It  is  not  intended  to  serve  this  peton  on  any  person. 

Upon  the  applicon  by  summons  dated,  &c.  of  F.  and  N.,  the  liqrs  of  Form  843a. 
the  above-named  coy,  and  upon  hearing  counsel  for  the  ajipellants,  and  -r.,  ^.,     . 
upon  reading  the  order  dated  the  10th  July,  1895,  directing  the  volun-  liquidator  of 
tary  winding-up  of  the   sd  coy  to  be  continued,  but  subject  to  the  to^i^^enf  to^ 
supervision  of  this  Ct,  and  an  afft  of  the  sd  P.,  filed,  &c.,  and  the  auother 
exhibits  therein  referred  to.  It  is  ordered  that  the  sd  liqrs  be  at  liberty  company  s 
m  the  name  and  on  behalf  of  the  sd  coy  to  give  the  consent  of  the  sd 

coy  to  the  proposed  scheme  of  arrangement  between  the Coy  and 

3  c  2 
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the  holders  of  certain  series  of  debentures  issued  by  such  coy,  so  far  as 
the  sd  scheme  affects  svich  of  the  sd  debentures  as  have  been  insured 

by  the  sd  coy,  and  to  agree  with  the  sd Coy,  on  behalf  of  the 

debenture  holders  whose  debentures  are  so  insured  as  afsd,  that  the 
acceptance  by  them  of  the  sd  scheme  shall  in  no  way  lessen,  alter  or 
otherwise  affect  the  above-named  coy's  liability  under  its  policies  and 
scheme  of  arrangement  guaranteeing  the  payment  of  the  principal  and 
interest  secured  by  the  sd  debentures  or  of  the  debentures  to  })e  issued 
in  renewal  thof,  and  that  the  sd  liqrs  be  at  liberty  to  give  such  consent 
in  the  form  of  the  letter  set  forth  in  the  printed  document  exhibited  to 
the  sd  afft  of  the  sd  F.,  and  marked  F.  N.'  Mortgage  Insurance  Cor- 
poration (00159  of  1895),  Hood,  Eeg.,  6th  Aug.  1895. 


Form  844. 

Order 
panctioning 
scheme  of 
an-ano'ement. 


Upon  the  peton  of  the  above-named  coy  and  of  B.,  the  off  recr  and 
liqr  thof,  on  21st  Sept.  1896,  preferred  unto  this  Ct,  and  ujion  hearing 
counsel  for  the  petrs  and  for  the  respondents,  the  S.  Coy,  Limtd, 
incorporated  the  3rd  Jan.  1891,  and  N.  and  W.  the  liqrs  thof,  and 
upon  reading  the  sd  peton,  the  order  to  wind  up  the  above-named  coy 
dated,  &c.,  the  order  dated,  &c.,  whereby  the  sd  B.  was  ordered  to 
convene  separate  meetings  of,  &c.  {see  Form  817),  for  the  purpose  of 
considering,  and  if  thought  fit  approving,  with  or  without  modifica- 
tion, a  scheme  of  arrangement  proposed  to  be  made  between  such 
creditors  and  holders  of  policies  and  contracts  and  the  above-named 
coy  (such  scheme  being  the  exhibit  A.  to  an  afi't  of  B.,  filed  the 
11th  Aug.  1896),  the  London  Gazette  of  the  14th  Aug.  1896,  the  Times, 
and  Standard  newspapers  of  the  13th  Aug.  1896,  and  the  North  British 
Dailg  Mail  and  the  Edinburgh  Scotsman  newspapers  of  the  14th  Aug. 
1896,  and  each  containing  an  advertisement  of  the  notice  convening 
the  sd  meetings  directed  to  be  held  by  the  sd  order  dated  11th  Aug. 
1896,  the  report  of  the  sd  B.  made  to  the  Ct,  dated  the  7th  Sept.  1896, 
of  the  results  of  the  sd  meetings,  the  afft  of  B.  filed  23rd  Oct.  1896, 
and  the  afft  of  E.,  and  the  exhibits  in  the  sd  afi'ts  resply  referred  to. 

This  Ct  doth  hby  sanction  the  scheme  of  arrangement  referred  to  in 
the  twenty-second  paragraph  of  the  sd  peton,  as  modified  at  the 
meetings  held  on  the  27th  Aug.  1896,  as  stated  in  paragraphs  24,  25,  26 
and  27  of  tlie  sd  peton,  subject  to  the  modifications  imposed  by  the  Ct 
on  the  hearing  of  the  sd  peton,  and  which  scheme  of  arrangement  as 
modified  at  the  sd  meetings,  and  with  the  modifications  imposed  by  the 
Ct  as  afsd,  is  set  forth  in  the  schedule  hereto,  and  doth  declare  the 
same  to  bo  binding  on  the  sd  creditors,  holders  of  policies,  and  con- 
tracts and  contributories  of  the  above-named  coy,  and  also  on  the  sd 
B.  as  the  liqr  thof. 

And  it  is  ordered  that  tlie  costs  of  the  incorporation  of  the  new  coy 
referred  lo  in  llie  sil  scheme,  and  the  costs,  charges,  and  expenses  not 
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alread}'  taxed,  allowed,  or  jid  of  the  respivo  liqrs  of  and  incident  to 
the  windiu}^-up  of  the  sd  S.  Coy,  Limtd,  incorporatod  the  3rd  Jan. 
1891,  and  of  the  above-named  coy,  and  the  costs,  charges,  and  ex- 
penses of  the  petrs  of  the  negotiations  for  and  the  preparation  of  the 
sd  scheme,  and  the  carrying  of  the  same  through  (including  tlie  costs 
of  the  sd  meetings  of  creditors  and  contrihutories),  and  of  obtaining 
the  sanction  of  the  Ct  to  the  sd  scheme,  and  of  ascertaining  the  remu- 
neration hnftr  referred  to,  and  also  the  costs  of  the  sd  respondents  of 
the  sd  peton  be  respl}'  taxed,  and  that  such  costs  when  taxed  be  pd  as 
provided  by  clause  24  of  the  sd  scheme. 

Vaughan  Williams,  J.,  now  always  requu-cs  all  costs  payable  under  the  scheme 
to  be  taxed,  and  the  directions  to  tax  are  inserted  in  the  orders  as  of  course. 

And  it  is  ordered  that  it  be  referred  to  the  E,egr  Cos  (Winding-up)  to 
ascertain  and  certify  the  amount  (if  any)  proper  to  be  allowed  to  the 
committee  of  inspection  of  the  above-named  coy  for  remuneration  for 
their  services  in  connection  with  the  winding-up  of  the  above-named 
coy,  and  with  the  sd  scheme  and  the  carrying  of  the  sd  scheme  into 
effect.  Securities  Insurance  Co.,  Limtd,  Vaughan  Williams,  J.,  28th 
Oct.  1896. 


Uj)on  the  hearing,  on  the  27  March,  1895,  of  the  peton  of  the  above-    Form  845. 

named  coy,  and  of ,  of ,  the  liqr  thof,  on  the  18  March,  1895, 

preferred  unto  this  Ct,  and  upon  hearing  counsel  for  the  petrs,  and 
for  A.,  B.,  C,  D.  and  E.,  being  a  committee  of  creditors  of  the  above- 
named  coy  supporting  the  sd  peton,  and  upon  reading  the  said  peton, 

the  afft  of  the  petr ,  filed  21  March,  1895  (verifying  the  sd  peton), 

the  order,  dated  27  March,  1895,  continuing  the  voluntary  winding-up 
of  the  sd  coy,  subject  to  the  supervision  of  the  Ct ;  the  order,  dated 

21  February,  1895,  whereby  the  sd ,  as  such  liqr,  was  directed  to 

convene  separate  meetings  of,  &c.,  for  the  purpose  of,  <S:c.,  the  London 
Gazette  and  the  Times,  the  Scotsinan,  the  Glasgoiv  Herald,  and  i\\e  Lojidon 
and  China  ^a-/);-ess  newspapers,  all  dated  22  February,  1895,  the  Scots- 
man newspaper  of  the  23  February,  1895,  and  the  London  and  China 
Telegraph  newspaper  of  the  25  February,  1895,  each  containing  an  ad- 
vertisement convening  the  sd  meetings,  the  report  of  the  sd  ,  as 

chairman  of  the  sd  meeting  of  shareholders,  filed  21  March,  1895,  the 
afet  of  Sir  E.  C.  N.,  C.B.,  sworn  25  March,  1895,  and  the  exhibit  E.  C. 
N.  1  therein  referred  to,  being  the  report  of  the  sd  Sir  E.  C.  N.  (the 
chairman  of  the  sd  meeting  of  unsecured  creditors),  dated  25  March, 

1895,  the  afft  of ,  filed  28  March,  1895,  and  the  exhibits  therein 

referred  to,  the  afft  of  the  sd  and (as  to  service  of  notices 

convening  the  sd  meetings),  and  the  exhibits  therein  referred  to,  and 
the  London  Gazette,  dated  19  March,  1895,  containing  an  advertise- 
ment of  the  hearing  of  the  sd  peton. 


Another. 
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Anotlier, 
composition 
and  stay  of 
winding-up 


This  Ct  dotli  liby  sanction  the  scheme  of  arrangement  embodied  in 
the  sd  agreemt  of  the  21  February,  1895,  set  forth  in  the  first  schedule 
hereto,  subject  to  the  conditions  imposed  by  the  Ct,  set  forth  in  the 
second  schedule  hereto  ;  and  such  scheme  of  arrangement,  as  modified 
by  and  subject  to  the  sd  conditions,  is  hby  declared  to  be  binding  on 
all  the  unsecured  creditors  (including  the  depositors)  of  the  above- 
named  coy,  except  her  Majesty's  Grovernment,  and  any  creditors  by 
law,  or  by  the  provisions  of  the  sd  scheme  of  arrangement,  entitled 
to  the  payment  in  full  of  their  claims,  and  also  on  the  liqr  and  con- 
tributories  of  the  above-named  coy.  Banh  of  China,  Sfc,  Vaughan 
Williams,  J.,  3  April,  1895. 

Form  846.  Upon  the  peton,  &c.  \_scheme  sanctioned^,  and  the  same  is  hby 
-  declared  to  be  binding  on  all  the  creditors  of  the  above-named  coy 
within  the  United  Kingdom,  on  the  Continent  of  Europe,  and  in  the 
United  States  of  America,  summoned  to  the  above-named  meeting  by 
direction  of  this  Ct,  and  on  all  the  contributories  of  the  sd  coy,  and 
also  on  the  prov  liqr  thof . 

And  it  is  ordered  that  this  Ct,  notwithstanding  anything  to  the  con- 
trary in  the  said  scheme  of  compromise  or  arrangement  and  this  order 
appearing,  is  to  remain  the  Ct  in  which  any  applicon  is  to  be  made  with 
reference  to  carrying  into  execution  the  sd  scheme  of  compromise  or  ar- 
rangement and  this  order,  so  far  as  the  same  relates  to  the  assets  and  the 
creditors  and  contributories  of  the  sd  co}^  within  the  United  Kingdom. 

And  the  sd  B.,  as  such  ofi  recr  and  prov  liqr,  is  to  be  at  liberty  to 
apply  to  the  Ct  for  a  reduction  of  the  fees  (prescribed  in  the  scale  of 
fees  annexed  to  the  order  as  to  fees  of  the  17th  Dec,  1891,  pursuant 
to  the  order  as  to  fees  of  the  24th  August,  1898),  and  the  amount  of 
fees  sanctioned  by  the  Ct  to  be  allowed  to  the  sd  B.  as  such  off  recr 
and  prov  liqr  as  afsd  is  to  be  retained  by  him  out  of  the  assets  of  the 
sd  coy  now  in  his  hands. 

Where  the  head  office  is  out  of  England,  as  in  the  case  of  the  Australian 
Bank,  the  sanctioning  order  usually  contains  a  clause  as  above.  See  the  order 
of  24  June,  1892,  App.  B. 

And  it  is  ordered  that  the  costs,  charges,  and  expenses  of  the  petr 
since  the  date  of  the  winding-up  order  preliminary  to  and  of  and  inci- 
dent to  the  said  scheme,  and  of  the  proceedings  to  approve  and 
confirm  the  same,  and  the  like  costs,  charges  and  expenses  of  the  sd 
off  recr  and  prov  liqr,  be  taxed  and  paid  out  of  the  assets  of  the  sd 
coy  in  the  hands  of  the  sd  B.  as  such  off  recr  and  prov  liqr.  Alfred 
Shaiv  Sf  Co.  Limtd,  Vaughan  Williams,  J.,  10th  July,  1895. 


Form  847.  Upon  the  peton,  <S:c.,  this  Ct  doth  hby  sanction  the  scheme  of  ar- 

.       ,        T  rangomont  set  fortli   in  paragraph  20   of   the  sd  peton  and  in  the 

of  winding-up  schedule  hereto,  and  doth  declare  the  same  be  binding  on  aU  the 
and  action. 
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holders  of  first  and  second  mortgage  debentures  and  unsecured  credi- 
tors, and  also  on  the  liqr  and  contributories  of  the  above-named  coy. 
And  it  is  ordered  that  the  costs  of  all  parties  of  the  above-mentioned 
action  and  all  costs  properly  incurred  by  the  debenture  holders'  com- 
mittee, including  costs  of  audit  meeting  or  otherwise  in  connection 
"with  the  protection  of  the  debenture  holders'  security,  and  the  costs  of 
all  parties  of  the  winding-up  peton  and  the  order  made  thereon,  and 
also  the  costs  of  the  liquidation  and  the  costs  of  the  debenture  holders' 
committee  and  of  the  second  debenture  holders  and  the  trustees  for  the 
debenture  holders  and  of  the  liqr,  of  and  incidental  to  the  negotiation 
for  the  sd  scheme,  and  the  sd  order  herein  of  the  1st  Nov.  1895,  and 
of  the  meetings  summoned  in  pursuance  thof,  and  the  costs  of  all 
parties  of  and  incidental  to  this  applicon  and  of  carrying  the  sd  scheme 
into  effect,  be  taxed  as  between  solor  and  client.  And  discharge  B., 
the  recr  and  manager  appointed  in  the  sd  action  by  order  dated  the 
11th  July,  1894.  And  that  the  sd  B.,  as  such  recr  and  manager,  do 
forthwith  bring  in  and  pass  his  final  account,  and  pay  the  balance 
which  shall  be  certified  to  be  due  from  him  to  the  sd  coy.  And  there- 
upon It  is  ordered  that  the  recognisance  entered  into  by  the  sd  B.,  and 
the  joint  and  several  bonds  entered  into  by  the  sd  B.,  together  with 
the  Law  Guarantee  and  Trust  Society,  Limtd,  as  his  sureties,  and  both 
dated  8th  Aug.  1894,  be  resply  vacated  and  discharged.  And  It  is 
ordered  that  all  further  proceedings  in  the  above-mentd  action  and  in 
the  winding-up  of  the  above-named  coy  be  stayed,  except  for  the  pur- 
pose of  carrying  the  sd  scheme  into  effect.  And  any  of  the  parties  are 
to  be  at  liberty  to  apply  as  to  carrying  the  sd  scheme  into  effect  as  he 
or  they  may  be  advised.  Barnard,  ^r.  Limtd,  Yaughan  Williams,  J., 
5th  Dec.  1895. 

Where  meetings  had  been  held  of  several  classes  of  creditors  other  than  the 
holders  of  prior  lien  debentures,  and  a  scheme  approved  thereat  was  sanctioned,  and 
such  scheme  provided  inter  alia  for  a  stay  of  the  winding-up,  the  order  sanctioning 
the  scheme  appointed  "A.  and  B.  to  represent  all  the  holders  of  the  400,000/.  prior 
lien  debentures  of  the  above-named  company,  created  in  1892,  for  the  purpose  of 
consenting  to  an  order  staying  all  further  proceedings  in  the  winding-up  of  the 
said  company,  and  the  said  A.  and  B.  by  their  counsel  consenting  accordingly," 
and  stayed  further  proceedings.  Interoceanic  Co.,  Vaughan  WUHams,  J.,  29th 
April,  1896. 


Upon  the  applicon  of  W.,  the  off  recr  and  liqr  of  the  above-named    Form  848. 

coy,  and  upon  hearing  the  applicant  in  person,  and  upon  reading,  (S:c.,  ; 

It  is  ordered  that  the  sd  W.  as  such  off  recr  and  liqr,  do  send  to  the  prove  in  order 
creditors  of  the  above-named  coy  of  whose  claims  he  has  received  to  benefit  in 
notice,  who  have  not  already  proved  their  claims,  a  final  notice  stating  glares  under 
that  unless  such  creditors  do  come  in  and  prove  their  claims  on  or  scheme. 
before  the  14th  Oct.,  1896,  the  sd  W.  will  proceed  to  distribute  the 
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shares  of  llie  U.  Cuy,  Liintd  (wliieh  shares  are,  pursuant  to  tlie  scheme 
sanctioned  by  the  order  of  the  22nd  June,  1895,  to  be  handed  to  the 
sd  W.  for  distribution  amongst  the  creditors  of  the  above-named  coy), 
having  regard  only  to  such  creditors  of  the  sd  coy  as  shall  have  proved 
their  claims,  And  it  is  ordered  that  notice  be  also  given  to  such 
creditors  that  the  sd  shares  of  the  U.  Coy,  Limtd,  being  issued  as  fully 
pd,  the  accej)tance  by  such  creditors  of  the  sd  shares  in  satisfaction  of 
their  claims  involves  no  liability  upon  them.  And  it  is  ordered  that 
an  advertisement  to  the  above  effect  be  inserted  by  the  sd  W.  once  in 
the  London  Gazette  and  The  Times,  the  Morning  Advertiser,  the  Daily 
Telegraph,  and  the  Wester7i  Mail  newspapers.  House  and  Land  Invest- 
inent  Trust  (00117  of  1892),  Brougham,  Eeg.,  25th  Sept.  1896. 


Form  849. 

Advertise- 
ment after 
order. 


(Title.) 

Notice  is  hby  given  that  by  a  scheme  of  arrangement  between  the 
creditors  and  debenture  holders  of  the  above-named  coy  and  the  sd 
coy,  which  scheme  was  sanctioned  by  an  order,  dated  the  5th  August, 
1892,  made  in  the  above  matter,  and  in  the  matter  of  the  Joint 
Stock  Cos  (Arrangement)  Act,  1870,  it  is  provided  {i7iter  alia)  as 
follows,  &:c.  : — 

And  notice  is  hereby  further  given  that  the  holders  of  debenture 
bonds  issued  by  the  West  Indian,  &c.  Co.,  Limtd,  or  by  the  above- 
named  N.  Corporation,  Limtd,  or  of  interest  coupons  in  respect  of  such 
debenture  bonds,  are  required  on  or  before  the  8th  day  of  September, 
1894,  to  come  in  and  prove  their  claims  in  respect  thof  by  lodging  with 
E.  and  B.,  of  — — -,  the  liqrs  of  the  above-named  N.  Co.,  Limtd,  their 
proofs  of  debts,  and  the  names  and  addresses  of  their  solors  (if  any). 

H.  J.  Hood,  Eegistrar. 
Dated  this  16th  day  of  July,  1894. 


Arrangements  under  Sect.  136  of  the  Act  of  1862. 

Sect.  136  of  1862. — Any  arrangement  entered  into  between  a  company  about  to 
be  wound  up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily,  and  its 
creditors,  shall  be  binding  on  the  company  if  sanctioned  by  an  extraordinary  reso- 
lution, and  on  the  creditors  if  acceded  to  by  three-fourths  in  number  and  value  of 
the  creditors,  subject  to  such  right  of  appeal  as  is  hereinafter  mentioned. 

Sect.  137  of  1862. — Any  creditor  or  contributory  of  a  company  that  has  in  manner 
aforesaid  entered  into  any  arrangement  with  its  creditors  may,  within  three  weeks 
from  the  date  of  the  completion  of  such  arr;ingemcnt,  appeal  to  the  Court  against 
such  arrangement,  and  the  Court  may  thereupon,  as  it  thinks  just,  amend,  vary,  or 
confirm  the  same. 

Arrangements  are  occasionally  made  under  sect.  136  above.  It  is  to  bo  observed 
that  no  meeting  of  the  creditors  is  required,  but  a  large  proportion,  both  in  number 
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and  value  of  tho  creditors,  must  concur,  in  order  to  make  the  arrangcmeut  binding. 
The  advantage  of  proceeding  under  the  section  is  that  it  avoids  the  necessity  of 
applying  for  the  sanction  of  the  Court,  as  under  the  Act  of  1870,  supra,  j).  G99. 
Looking  to  sect.  137,  the  utmost  care  must  be  taken  that  tho  arrangement  is 
equitably  framed.     The  assent  of  the  creditors  may  be  obtained  by  circular. 


Reconstructions  under  Sect.  161  of  the  Act  of  1862. 

Such  reconstructions  are  dealt  with  fidly  iu  Part  I.  of  this  work,  jiji.  '3\.\  et  seq. 
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(A.)  Statutes. 


THE   COMPANIES  ACT,   1862. 

(25  &  26  YicT.  c.  89.) 

An  Act  for  tlie  Incorporation,  Regulation,  and  Winding-up  of  Trading 
Companies  and  other  Associations.  [7tli  August,  1862.] 

Whrrcas  it  is  expedient  that  the  lawx  relating  to  the  incorporation,  regulation,  and 
iviitding-up  of  trading  companies  and  other  associations  should  be  consolidated  and 
amended  :  Be  it  therefore  enacted  by  the  Qnccn^s  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 
{liepeahd  by  S.  L.  It.  Act,  1893.) 


rrellminary. 

1.  This  Act  may  bo  cited  for  all  purposes  as  "  The  Companies  Act,  1862."  Short  title. 

2.  'This  Act,  with  the  exception  of  such  temporary  enactment  as  is  hereinafter  declared  Commence- 
to  come  into  operation  immediately,  shall  not  come  into  operation  until  the  second  day  of  ment  of  Act 
November,  one  thousand  eight  hundred  and  sixty -two,  and  the  time  at  which  it  so  comes 

into  operation  is  hereinafter  referred  to  as  the  commencement  of  this  Act. 
{Repealed  by  S.  L.  It.  Act,  1893.) 


Definition  of 

insurance 

comjianj. 

Prohibition  of 

partnuiships 

exceediuy 

certain 

number. 


3.  For  the  purposes  of  this  Act  a  company  that  carries  on  the  business  of  insur- 
ance in  common  with  any  other  business  or  businesses  shall  be  deemed  to  be  an 
insurance  company. 

4.  No  company,  association,  or  partnership^  consisting  of  more  than  ten  persons 
shall  be  formed,  after  the  commencement  of  this  Act,  for  the  purpose  of  carrying 
on  the  business  of  banking,  unless  it  is  registered  as  a  company  under  this  Act,  or 
is  formed  in  pursuance  of  some  other  Act  of  Parliament,  or  of  letters  jjatent :  and 
no  company,  association,  or  partnership  consisting  of  more  than  twenty  persons 
shall  be  formed,  after  the  commencement  of  this  Act,  for  the  purpose  of  carrying 
on  any  other  business  that  has  for  its  object  the  acquisition  of  gain  by  the  comjiany, 
association,  or  partuershiji,  or  by  the  individual  members  thereof,  imless  it  is 
registered  as  a  company  under  this  Act,  or  is  formed  in  pursuance  of  some  other 
Act  of  Parliament,  or  of  letter's  patent,  or  is  a  company  engaged  in  working  mines 
■within  and  subject  to  the  jurisdiction  of  the  Stannaries. 

{See  Stannaries  Act,  1896.) 

5.  This   Act   is    divided   into    nine   Parts,    relating   to   the   following   subject-    Division  of 
matters  : —  Act. 

The  First   Part, — to  the   Constitution  and  Incorporation  of  Companies  and 

Associations  under  this  Act : 
The  Second  Part, — to  the  Distribution  of  the  Capital  and  Liability  of  Members 

of  Companies  and  Associations  under  this  Act : 
{Sects.  22  et  scq. ) 

The  Third  Part, — to  the  Management  and  Administration  of  Companies  and 
Associations  under  this  Act : 
{Sects.  39  et  seq.) 
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The  Fourth  Part, — to  the  wiuding-up  of  Companies  and  Associations  under 
this  Act : 
{Secis.  73  ct  seq.) 

The  Fifth  Part,— to  the  Registration  Office  : 

{Sect.  174.) 
The  Sixth  Part, — to  Application  of  this  Act  to  Companies  registered  under  the 
Joint  Stock  Companies  Acts  : 

{Sects,  lib  ct  seq.) 

The  Seventh  Part, — to  Companies  authorized  to  register  under  this  A.ct : 
{Sects.  179  et  seq.) 

The  Eighth  Part, — to  Application  of  this  Act  to  uni-egistered  Companies : 

{Sects.  199  et  seq.) 

The  Ninth  Part, — to  repeal  of  Acts,  and  temporary  Provisions. 
{Sects.  105  et  seq.) 

PART  I. 

Constitution  and  Incoepoeation  of  CoiiPANiES  and  Associations  undee  this  Act. 

Memorandum  of  Association. 

Mode  of  form-       6.  Any  seven  or  more  persons  associated  for  any  lawful  purpose  may,  by  sub- 
mg  company,    scribing  their  names  to   a  memorandum  of  association,  and  otherwise  complying 
with  the  requisitions  of  this  Act  in  respect  of  registration,  form  an  incorporated 
company,  with  or  without  limited  liability. 
Mode  of  7.  The  liability  of  the  members  of  a  company  for'med  under  this  Act  may, 

limiting  according  to  the  memorandum  of  association,  be  limited  either  to  the  amount,  if 

liability  of  any,  unpaid  on  the  shares  respectively  held  by  them,  or  to  such  amount  as  the 

members.  members  may  respectively  undertake  by  the  memorandum  of  association  to  con- 

tribute to  the  assets  of  the  company  in  the  event  of  its  being  wound  up. 
Memorandum        8.  Where  a  company  is  formed  on  the  principle  of  having  the  liability  of  its 
of  association     members  limited  to  the  amount  tmpaid  on  their  shares,  hereinafter  referred  to  as  a 
of  a  company     company  limited  by  shares,  the  memorandum  of  association  shall  contain  the  f ollow- 
limitedby  ing  things  ;   (that  is  to  say,) 

shares.  (l.)  The  name  of  the  proposed  company,  with  the  addition  of  the  word  "limited  " 

as  the  last  word  in  such  name : 
(2.)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland,  in 

which  the  registered  office  of  the  company  is  proposed  to  be  situate : 
(3.)  The  objects  for  which  the  proposed  company  is  to  be  established: 
(4.)  A  declaration  that  the  liability  of  the  members  is  limited  : 
(5.)  The  amount  of  capital  with  which  the  company  proposes  to  be  registered 
divided  into  shares  of  a  certain  fixed  amount : 
Subject  to  the  following  regulations  : 

(1.)  That  no  subscriber  shall  take  less  than  one  share : 

(2.)  That  each  subscriber  of  the  memorandum  of  association  shall  write  opposite 
to  his  name  the  number  of  shares  he  takes. 
{See  Companies  Act,  1867,  s.  23.) 

Memorandum  9,  Where  a  company  is  formed  on  the  principle  of  having  the  liability  of  its 
of  association  members  limited  to  such  amount  as  the  members  respectively  undertake  to  contri- 
of  a  company  bute  to  the  assets  of  the  company  in  tlie  event  of  the  same  being  wound  up,  herein- 
limited  by  after  referred  to  as  a  company  limited  by  guarantee,  the  memorandum  of  association 
guarantee.         shall  contain  the  following  things  ;   (that  is  to  say,) 

(1.)  The  name  of  the  proposed  company,  with  the  addition  of  the  word  "  limited" 

as  the  last  word  in  such  name  : 
(2.)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland,  in 

which  the  registered  office  of  the  company  is  proposed  to  be  situate : 
(3.)  The  objects  for  which  the  proposed  company  is  to  be  established : 
(4.)  A  declaration  that  each  member  undertakes  to  contribute  to  the  assets  of  the 
company,  in  the  event  of  the  same  being  wound  up,  during  the  time  that 
he  is  a  member,  or  within  one  year  afterwards,  for  payment  of  the  debts 
and  liabilities  of  tlio  comi)any  contracted  before  the  time  at  which  lie  ceases 
to  be  a  mcmljor,  and  of  the  costs,  charges,  and  expenses  of  winding  up  the 
compjiny,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  sucli  amount  as  may  be  required,  not  exceeding  a  specified 
amount. 
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10.  Where  a  compiiny  is  formed  on  tlic  principle  of  having-  no  limit  placed  on  the  Memorandum 
liability  of  its  members,  hereinafter  referred  to  as  an  unlimited  company,  the  memo-  of  association 
randum  of  association  shall  contain  the  following'  things  ;    (that  is  to  say,)  of  an  un- 

(1.)  The  name  of  the  proposed  company:  limited  com- 

(2.)  The  part  of  the  United  liingdoni,  whether  England,  Scotland,  or  Ireland,  in  l^auy. 

which  the  registered  office  of  the  company  is  proposed  to  be  situate  : 
(3.)  The  objects  for  wliieh  the  proposed  company  is  to  be  established. 

11.  The  memorandum  of  association  si  will  bear  the  same  stamp  as  if  it  were  a  Stamp, 
deed,  and  shall  be  signed  by  each  subscriber  in  the  j^resence  of,  and  be  attested  by,  signature, 
one  witness  at  the  least,  and  that  attestation  sliall  be  a  sufficient  attestation  in  Scot-  and  effect  of 
laud  as  well  as  in  England  and  Ireland  :  It  sliall,  when  registered,  bind  the  company  memorandum, 
and  the  members  thereof  to  the  same  extent  as  if  eacli  member  had  subscribed  his  of  asbociation. 
name  and  affixed  his  seal  thereto,  and  there  were  in  the  memorandum  contained,  on 

the  part  of  himself,  his  heirs,  executors,  and  administrators,  a  covenant  to  observe 
all  the  contlitions  of  such  memorandum,  subject  to  the  pi-ovisions  of  this  Act. 

12.  Any  compauj^  limited  by  shares  may  so  far  modify  the  conditions  contained  Power  of 

in  its  memorandum  of  association,  if  authorized  to  do  so  by  its  i-egulatious  as  origi-    certain  com- 
nally  framed,  or  as  altered  by  special  resolution  in  manner  hereinafter  mentioned,   panies  to  alter 
as  to  increase  its  capital,   by  the  issue  of  new  shares  of  such  amount  as  it  thinks  memorandum 
exf)edient,  or  to  consolidate  and  divide  its  capital  into  shares  of  larger  amount  than  of  association, 
its  existing  shares,  or  to  convert  its  paid-up  shai'es  into  stock,  but,  save  as  afore- 
said, and  save  as  is  hereinafter  pi'ovided  in  the  case  of  a  change  of  name,  no  altera- 
tion shall  be  made  by  any  company  in  the  conditions  contained  in  its  memorandum 
of  association. 

(A)i(i  see  Companies  Act,  18G7,  and  Companies  {Memorandum  of  Association) 
Act,  1890.) 

13 .  Any  company  under  this  Act,  with  the  sanction  of  a  special  resolution  of  the  Power  of 
company  passed  in  manner  hereinafter  mentioned,   and  with  the  approval  of  the  companies  to 
Board  of  Trade  testified  in  writing  under  the  hand  of  one   of  its  secretaries  or  change  name, 
assistant  secretaries,  may  change  its  name,  and  upon  siich  change  being  made  the 

registrar  shall  enter  the  new  name  on  the  register  iu  the  place  of  the  former  name, 
and  shall  issue  a  certificate  of  incorporation  altered  to  meet  the  circumstances  of  the 
case  ;  but  no  siich  alteration  of  name  shall  affect  any  rights  or  obligations  of  the 
company,  or  render  defective  any  legal  proceedings  instituted  or  to  be  instituted  by 
or  against  the  company,  and  any  legal  proceedings  may  be  continued  or  commenced 
against  the  company  by  its  new  name  that  might  have  been  continued  or  commenced 
against  the  company  by  its  former  name. 

Articles  of  Association. 

14.  The  memorandum  of  association  may,  in  the  case  of  a  company  limited  by  Reo-ulati'ms 
shares,  and  shall,  in  the  case  of  a  company  limited  by  guarantee  or  unlimited,  be  to  be  pre- 
accompanied,  when  registered  by  articles  of  association  signed  by  the  subscribers  scribed  bv 
to  the  memorandum  of  association,  and  prescribing  such  regulations  for  the  comjjany   articles  of 
as  the  subscribers  to  the  memorandum  of  association  deem  expedient  :   The  articles  association, 
shall  be  expressed  in  separate  paragraphs,  numbered  arithmetically :  They  may 

adopt  all  or  any  of  the  provisions  contained  in  the  Table  marked  A.  in  the  fii'st 
schedule  hereto  :  They  shall,  in  the  case  of  a  company,  whether  limited  by  guarantee 
or  unlimited,  that  has  a  capital  divided  into  shares,  state  the  amount  of  capital  with 
•which  the  company  proposes  to  be  registered  ;  and  in  the  case  of  a  company,  whether 
limited  by  guarantee  or  unlimited,  that  has  not  a  capital  divided  into  shares,  state 
the  number  of  members  with  which  the  company  proposes  to  be  registered,  for  the 
purpose  of  enabling  the  registrar  to  determine  the  fees  payable  on  registration  :  In 
a  company  limited  by  guarantee  or  unlimited,  and  having  a  capital  divided  into 
shares,  each  subscriber  shall  take  one  share  at  the  least,  and  shall  write  opjsosite  to 
his  name  in  the  memorandum  of  association  the  number  of  shares  he  takes. 

15.  In  the  case  of  a  company  limited  by  shares,  if  the  memorandum  of  asso-  Application 
elation  is  not  accompanied  by  articles  of  association,  or  iu  so  far  as  the  articles  do  of  Table  A. 
not  exclude  or  modify  the  regulations  contained  in  the  Table  marked  A.  in  the  first 

schedule  hereto,  the  last-mentioned  regulations  shall,  so  far  as  the  same  are  appli- 
cable, be  deemed  to  be  the  regulations  of  the  company  in  the  same  manner  and  to 
the  same  extent  as  if  they  had  been  inserted  in  articles  of  association,  and  the 
articles  had  been  diilj^  registered. 

16.  The  articles  of  association  shall  be  printed,  they  shall  bear  the  same  stamp  Stamp, 

as  if  thej'  were  contained  in  a  deed,  and  shall  bo  signed  by  each  subscriber  in  the  signature, 
presence  of,  and  be  attested  by,  one  witness  at  the  least,  and  such  attestation  shall  and  effect  of 
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articles  of 
association. 


be  a  sufficient  attestation  in  Scotland  as  well  as  in  England  and  Ireland  :  When 
registered,  they  shall  bind  the  company  and  the  members  thereof  to  the  same  extent 
as  if  each  member  had  subscribed  his  name  and  affixed  his  seal  thereto,  and  there 
were  in  sucli  articles  contained  a  covenant  on  the  part  of  himself,  his  heirs,  executors, 
and  administrators  to  conform  to  all  the  regulations  contained  in  such  articles, 
subject  to  the  provisions  of  this  Act ;  and  all  moneys  payable  by  any  member  to 
the  company,  in  pursuance  of  the  conditions  and  regulations  of  the  company,  or 
any  of  such  conditions  or  regulations,  shall  be  deemed  to  be  a  debt  due  from  such 
member  to  the  company,  and  in  Eiigland  and  Ireland  to  be  in  the  nature  of  a 
specialty  debt. 


Registration 
of  memo- 
ry ndura  of 
association 
and  articles  of 
association, 
with  fees,  as 
in  Table  B. 


EfPect  of 
registration. 


Copies  of 
memorandum 
and  articles 
to  be  given  to 
members. 


Prohibition 
against 
identity  of 
names  in 
companies. 


Prohibition 
aguii.st 
certain  com- 
panies hold- 
ing land. 


General  Frovinions. 

17.  The  memorandum  of  association  and  the  articles  of  association,  if  any,  shall 
be  delivered  to  the  Registrar  of  Joint  Stock  Companies  hereinafter  mentioned,  who 
shall  retain  and  register  the  same  :  There  shall  be  paid  to  the  registrar  by  a  company 
liaving  a  capital  divided  into  shares,  in  respect  of  the  several  matters  mentioned  in 
the  Table  marked  B.  in  the  first  schedule  hereto,  the  several  fees  therein  specified, 
■or  such  smaller  fees  as  the  Board  of  Trade  may  from  time  to  time  direct ;  and  by  a 
company  not  having  a  capital  divided  into  shares,  in  respect  of  the  several  matters 
mentioned  in  the  Table  marked  C.  in  the  first  schedule  hereto,  the  several  fees 
therein  specified  or  such  smaller  fees  as  the  Board  of  Trade  may  from  time  to 
time  direct :  All  fees  paid  to  the  said  registrar  in  pursuance  of  this  Act  shall  be 
paid  into  the  receipt  of  Her  Majesty's  Exchequer,  and  be  carried  to  the  account 
of  the  Consolidated  Fund  of  the  United  Kingdom  of  Great  Britain  and  Ireland. 

18.  Upon  the  registration  of  the  memorandum  of  association,  and  of  the  articles 
of  association  in  cases  where  articles  of  association  are  required  by  this  Act  or  by 
the  desire  of  the  parties  to  be  registered,  the  registrar  shall  certify  under  his  hand 
that  the  company  is  incorporated,  and  in  the  case  of  a  limited  company  that  the 
company  is  limited  :  The  subscribers  of  the  memorandum  of  association,  together 
with  such  other  persons  as  may  from  time  to  time  become  members  of  the  company, 
shall  thereupon  be  a  body  coi'porate  by  the  name  contained  in  the  memorandum  of 
association,  capable  forthwith  of  exercising  all  the  functions  of  an  incoi-porated 
company,  and  having  perpetual  succession  and  a  common  seal,  with  power  to  hold 
lands,  but  with  such  liability  on  the  part  of  the  members  to  contribute  to  the  assets 
of  the  company  in  the  event  of  the  same  being  wound  up  as  is  hereinafter  mentioned: 
A  certificate  of  the  incorporation  of  any  company  g-iven  by  the  registrar  shall  be 
conclusive  .evidence  that  all-  the  requisitions  of  this  Act  in  respect  of  registration 
iave  been  complied  with. 

19.  A  copy  of  the  memorandum  of  association,  having  annexed  thereto  the 
articles  of  association,  if  any,  shall  be  forwarded  to  every  membei',  at  his  request, 
on  payment  of  the  anxn.  of  one  shilling  or  such  less  sum  as  may  be  prescribed  by 
the  company  for  each  copy  ;  and  if  any  company  makes  default  in  forwarding  a 
copy  of  the  memorandum  of  association  and  articles  of  association,  if  any,  to  a 
member,  in  pursuance  of  this  section,  the  comjDany  so  making  default  shall  for 
each  offence  incur  a  penalty  not  exceeding  one  pound. 

20.  No  company  shall  be  registered  under  a  name  identical  with  that  by  which  a 
fsubsisting  company  is  already  registered,  or  so  nearly  resembling  the  same  as  to  be 
loah'ulated  to  deceive,  except  in  a  case  whei'e  such  subsistiug  company  is  in  the  course 
•of  beiijg  dissolved  and  testifies  its  consent  in  such  mauner  as  the  registrar  requires  ; 
^and  if  any  company,  through  inadvertence  or  otherwise,  is,  without  such  consent  as 
aforesaid,  registered  by  a  name  identical  with  that  by  which  a  subsisting  company 
is  registered,  or  so  nearly  resembling  the  same  as  to  be  calculated  to  deceive,  such 
firht-inentioned  company  may,  with  the  sanction  of  the  registrar,  change  its  name, 
and  upon  such  chauge  being  made  the  registrar  shall  enter  the  new  name  on  the 
register  in  the  place  of  the  former  name,  and  shall  issue  a  certificate  of  incorpora- 
tion altered  to  meet  the  circumstances  of  the  case ;  but  no  such  alteration  of  name 
shall  alfefit  any  rights  or  obligations  of  the  company,  or  render  defective  any 
legal  ])roceedings  instituted  or  to  be  instituted  by  or  against  the  company,  and 
any  legal  ])r(jcei'dings  may  be  continued  or  commenced  against  the  company  by 
its  new  name  that  might  liavc  been  continued  or  commenced  against  the  company 
by  its  former  name. 

21.  No  comijany  formed  for  the  purpose  of  promoting  art,  science,  religion, 
cliarity,  tir  any  other  like  object,  7iot  involving  the  acquisition  of  gain  by  the 
comjiany  or  by  the  individual  members  thereof,  shall,  without  the  Siinction  of  the 
JJoard  of  Trade,  hold  more  than  two  acres  of  laud ;  but  the  Board  of  Trade  may, 
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by  license  under  tlio  hand  of  one  of  their  principal  secretaries  or  assistant  secretaries, 
empower  any  siuih  company  to  hold  lands  in  such  quantity  and  subject  to  such 
conditions  as  they  think  fit. 

PAET  II. 

Distribution  of  Capital  and  Liability  op  Mejibees  of  Companies  and 
Associations  tjndee  tuis  Act. 

Distribution  of  Capital. 

22.  The  shares  or  other  interest  of  any  member  in  a  company  under  this  Act  Nature  of 
shall  bo  personal  estate,  capable  of  being-  transferred  in  manner  provided  by  the  interest  in 
rcn-ulations  of  the  company,  and  shall  not  be  of  the  nature  of  real  estate,  and  each   company. 
shuiv  .shall,  in  the  case  of  a  company  having  a  capital  divided  into  shares,  be  dis- 
tin;^nushod  by  its  appropriate  number. 

23.  The  subscribers  of  the  memorandum  of  association  of  any  company  under  Definition  of 
this  Act  shall  be  deemed  to  have  agreed  to  become  members  of  the  company  whose  "member." 
memorandum  they  have  subscribed,  and  upon  the  registration  of  the  company  shall 

be  entered  as  members  on  the  register  of  members  hereinafter  mentioned  ;  and  every 
other  pei'son  who  has  agreed  to  become  a  member  of  a  company  under  this  Act, 
and  whose  name  is  entered  on  the  register  of  members,  shall  be  deemed  to  be  a 
member  of  the  company. 

24.  Any  transfer  of  the  share  or  other  interest  of  a  deceased  member  of  a  com-  Transfer  by 
pany  under  this  Act,  made  by  his  personal  representative,  shall,  notwithstanding  personal  re- 
such  personal  representative  may  not  himself  be  a  member,  be  of  the  same  validity  presentative. 
as  if  he  had  been  a  member  at  the  time  of   the  execution  of  the  instrument  of 

transfer. 

25 .  Every  company  under  this  Act  shall  cause  to  be  kept  in  one  or  more  books  Register  of 
a  register  of  its  members,  and  there  shall  be  entered  therein  the  following  par-   members, 
ticulars  : 

(1.)  The  names  and  addresses,  and  the  occupations,  if  any,  of  the  members  of 
the  company,  with  the  addition,  in  the  case  of  a  company  having  a  capital 
divided  into  shares,  of  a  statement  of  the  shares  held  by  each  member, 
distinguishing  each  share  by  its  number :  and  of  the  amount  paid  or  agreed 
to  be  considered  as  paid  on  the  shares  of  each  member  : 
(2.)  The  date  at  which  the  name  of  any  person  was  entered  in  the  register  aa 

a  member  : 
(3.)  The  date  at  which  any  person  ceased  to  be  a  member : 
And  any  company  acting  in  contravention  of  this  section  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  its  default  in  complying 
with  the  provisions  of  this  section  continues,  and  every  director  or  manager  of  the 
company  who  shall  knowingly  and  wilfully  authorize  or  permit  such  contravention 
shall  incur  the  like  penalty. 

{Extended  by  Companies  Act,  1867,  s.  31.) 

26.  Every  company  under  this  Act,  and  having  a  capital  divided  into  shares,   Annual  list  of 
shall  make,  once  at  least  in  every  year,  a  list  of  all  persons  who,  on  the  fourteenth,  members, 
day  succeeding  the  day  on  which  the  ordinary  general  meeting,  or  if  there  is  more 

than  one  ordinary  meeting  in  each  year,  the  first  of  such  ordinary  general  meetings 
is  held,  are  members  of  the  company  ;  and  such  list  shall  state  the  names,  addresses, 
and  occupations  of  all  the  members  therein  mentioned,  and  the  number  of  shares 
held  by  each  of  them,  and  shall  contain  a  summary  specifying  the  following  par- 
ticulars : 

(1.)  The  amount  of  the  capital  of  the  company,  and  the  number  of  shares  into 

which  it  is  divided  : 
(2.)  The  number  of  shares  taken  from  the  commencement  of  the  company  up  to 

the  date  of  the  summary : 
(3.)  The  amount  of  calls  made  on  each  share  : 
(4.)  The  total  amount  of  calls  received : 
lb.)  The  total  amount  of  calls  unpaid : 
(6.)  The  total  amount  of  shares  forfeited  : 

(7.)  The  names,  addresses,  and  occupations  of  the  persons  who  have  ceased  to  bo 

members  since  the  last  list  was  made,  and  the  number  of  shares  held  by 

each  of  them. 

The  above  list  and  summary  shall  be  contained  in  a  separate  part  of  the  register, 

and  shall  be  completed  within  seven  days  after  such  fourteenth  day  as  is  mentioned 
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in  this  section,  and  a  copy  shall  forthwith  be  forwarded  to  the  Registrar  of  Joint 
Stock  Companies. 

{Extended  by  Companies  Act,  1867,  s.  32.) 

Penalty  on  27.  If  any  company  under  this  Act,  and  having  a  capital  divided  into  shares, 

company,  &c.  makes  default  in  complying  with  the  provisions  of  this  Act  with  respect  to  forward- 
not  keeping  ing  such  list  of  members  or  summary  as  is  hereinbefore  mentioned  to  the  registrar, 
a  proper  such  company  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 

register.  which  such  default  continues,  and  every  director  and  manager  of  the  company  who 

shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall  incur  the  like 
penalty. 
Company  to  28.  Every  company  under  this  Act,  having  a  capital  divided  into  shares,  that 

give  notice  of  has  consolidated  and  divided  its  capital  into  shares  of  larger  amount  than  its  existing 
consolidation  shares,  or  converted  any  portion  of  its  capital  into  stock,  shall  give  notice  to  the 
or  of  conver-  Registrar  of  Joint  Steels:  Companies  of  such  consolidation,  division,  or  conversion, 
sion  of  capital  specifying  the  shares  so  consolidated,  divided,  or  converted. 

into  stocK.  2Q,  Where  any  company  under  this  Act,  and  having    a  capital  divided  into 

Effect  of  con-    shares,  has  converted  any  portion  of  its  capital  into  stock,  and  given  notice  of  such 

version  of  conversion  to  the  Registrar,  all  the  provisions  of  this  Act  which  are  applicable  to 

shares  into         shares  only  shall  cease  as  to  so  much  of  the  capital  as  is  converted  into  stock  ;  and 

stock.  the  register  of  members  hereby  required  to  be  kept  by  the  company,  and  the  list  of 

members  to  be  forwarded  to  the  Registrar,  shall  show  the  amount  of  stock  held  by 

each  member  in  the  list  instead  of  the  amount  of  shares  and  the  particulars  relating 

to  shares  hereinbefore  required. 

Entry  of  30.  No  notice  of  any  trust,  expressed,  implied,  or  constructive,  shall  be  entered 

trusts  on  on  the  register,  or  be  receivable  by  the  registrar,  in  the  case  of  companies  under 

register.  this  Act  and  registered  in  England  or  Ireland. 

Certificate  of  31.  A  certificate,  under  the  common  seal  of  the  company,  specifying  any  share 
shares  or  or  shares  or  stock  held  by  any  member  of  a  company,  shall  be  prima  facie  evidence 

stock.  of  the  title  of  the  member  to  the  share  or  shares  or  stock  therein  specified. 

Inspection  of  32.  The  register  of  members,  commencing  from  the  date  of  the  registration  of 
register.  the  company,  shall  be  kept  at  the    registered  office  of  the   company  hereinafter 

mentioned :  except  when  closed  as  hereinafter  mentioned,  it  shall  during  business 
hours,  but  subject  to  such  reasonable  restrictions  as  the  company  in  general 
meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day  be  appointed 
for  inspection,  be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspection 
of  any  other  person  on  the  payment  of  one  shilling,  or  such  less  sum  as  the 
company  may  prescribe,  for  each  inspection  ;  and  every  such  member  or  other 
person  may  require  a  copy  of  such  register,  or  of  any  part  thereof,  or  of  such  list 
or  summary  of  members  as  is  hereinbefore  mentioned,  on  payment  of  sixpence  for 
every  hundred  words  required  to  be  copied  :  if  such  inspection  or  copy  is  refused, 
the  company  shall  inciu'  for  each  refusal  a  j^enalty  not  exceeding  two  pounds,  and 
a  further  penalty  not  exceeding  two  pounds  for  every  day  during  which  such 
refusal  continues,  and  every  director  and  manager  of  the  company  who  shall 
knowingly  authorize  or  permit  such  refusal  shall  incur  the  like  penalty ;  and  in 
addition  to  the  above  penalty,  as  respects  companies  registered  in  England  and 
Ireland,  any  judge  sitting  in  Chambers,  or  the  vice-warden  of  the  stannaries,  in 
the  case  of  companies  subject  to  his  jurisdiction,  may  by  order  compel  an  immediate 
inspection  of  the  register. 
Power  to^  33.  Any  company  under  this  Act  may,  upon  giving  notice  by  advertisement  in 

close  register,   gome  newspaper  circulating  in  the  district  in  which  the  registered  office  of  the 
ccjiiipany  is  situated,  close  the  register  of  members  for  any  time  or  times  not  exceed- 
ing in  the  whole  thirty  days  in  each  year. 
Notice  of  34.  AVhere  a  company  has  a  capital  divided  into  shares,  whether  such  shares 

increase  of  may  or  may  not  have  been  converted  into  stock,  notice  of  any  increase  in  such 
capital  and  of  capital  beyond  the  registered  capital,  and  where  a  company  has  not  a  capital 
members  to  be  divided  into  shares,  notice  of  any  increase  in  the  number  of  members  beyond  the 
given  to  registered  number,  shall  be  given  to  the  registrar  in  the  case  of  an  increase  of 

registrar.  capital,  Avithin  fifteen  days  from  the  date  of  the  passing  of  the  resolution  by  which 

such  increase  has  been  authorized,  and  in  the  case  of  an  increase  of  members  within 
fifteen  days  from  the  time  at  which  such  increase  of  members  has  been  resolved  on 
or  has  taken  place,  and  the  registrar  shall  forthwith  record  the  amount  of  such 
increase  of  capital  or  members :  if  such  notice  is  not  given  within  the  i")oriod 
aforesaid  the  company  in  default  shall  incur  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  such  neglect  to  give  notice  continues,  and  every 
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director  and  mannger  of  the  company  who  kIuiU  knowingly  and  wilfully  authorize 
or  permit  such  dcfiudt  shall  incur  the  like  penalty. 

35.  If  the  name  of  any  person  is,  without  sufficient  cause,  entered  in  or  omitted  Remedy  for 
from  the  register  of  members  of  any  company  under  this  Act,  or  if  default  is  made  improper 
or  unnecessary  delay  takes  place  in  entering  on  the  register  the  fact  of  any  person  entry  or 
having  ceased  to  be  a  member  of  the  company,  the  person  or  member  aggrieved,  omission  of 
or  any  member  of  the  comj)any,  or  the  company  itself,  may,  as  respects  companies  entry  in 
registered  in  England  or  Ireland,  by  motion  in  any  of  her  Majesty's  superior  Courts  register. 

of  law  or  equity,  or  by  application  to  a  judge  sitting  in  Chambers,  or  to  the  vice- 
warden  of  the  stannaries  in  the  case  of  companies  subject  to  his  jurisdiction,  and 
as  respects  companies  registered  in  Scotland  by  summary  petition  to  the  Court  of 
Sessions,  or  in  such  other  manner  as  the  said  Coui-ts  may  direct,  apply  for  an 
order  of  the  Court  that  the  register  may  be  rectified ;  and  the  Court  may  either 
refuse  such  application,  with  or  without  costs,  to  bo  paid  by  the  applicant,  or 
it  may,  if  satisfied  of  the  justice  of  the  case,  make  an  order  for  the  rectification 
of  the  register,  and  may  direct  the  company  to  pay  all  the  costs  of  such  motion, 
application,  or  petition,  and  any  damages  the  party  aggrieved  may  have  sus- 
tained :  the  Court  may  in  any  proceeding  under  this  section  decide  on  any  (piestion 
relating  to  the  title  of  any  person  who  is  a  i)arty  to  such  proceeding  to  have  his 
name  entered  in  or  omitted  from  the  register,  whether  such  question  arises  between 
two  or  more  members  or  alleged  members,  or  between  any  members  or  alleged 
members  and  the  company,  and  generally  the  Court  may  in  any  such  proceeding 
decide  any  question  that  it  may  be  necessary  or  expedient  to  decide  for  the  rectifi- 
cation of  the  register ;  provided  that  the  Court,  if  a  Court  of  coiiniwn  laiv,  may 
direct  an  issue  to  be  tried,  in  which  any  question  of  law  may  be  raised,  and  a  irrit 
of  error  or  appeal,  in  the  manner  directed  bij  "  The  Cuminon  Law  Froccdure  Act,  1854," 
sliall  Ik. 

{The  ivords  in  italics  repealed  by  S.  L.  B.  Act,  1881.) 

36.  Wlienever  any  order  has  been  made  rectifying  the  register,  in  the  case  of  Notice  to 

a  company  hereby  required  to  send  a  list  of  its  members  to  the  registrar,  the  registrar  of 
Court  shall,  by  its  order,  dii-ect  that  due  notice  of  such,  rectification  be  given  to  the  rectification 
registrar.  of  register. 

37.  The  register  of  members  shall  be  prima  facie  evidence  of  any  matters  by  this  Register  to  be 
Act  directed  or  authorized  to  be  inserted  therein.  evidence. 

Liahility  of  Members. 

38.  In  the  event  of  a  company  formed  under  this  Act  being  wound  up,  every  Liability  of 
present  and  past  member  of  such  company  shall  be  liable  to  contribute  to  the  assets  present  and 
of  the  company  to  an  amount  sufiicient  for  payment  of  the  debts  and  liabilities  of  past  members 
the  company,  and  the  costs,  chai'ges,  and  expenses  of  the  winding-up,  and  for  the  of  company, 
payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the  rights  of  the        ^^g 
contributories  amongst  themselves,  with  the  qualifications  following ;   (that  is  to 

say,) 

(1.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company 
if  he  has  ceased  to  be  a  member  for  a  period  of  one  year  or  upwards  prior 
to  the  commencement  of  the  winding'-up  : 

(2.)  No  past  member  shall  be  liable  to  contribute  in  respect  of  any  debt  or  liabi- 
lity of  the  company  contracted  after  the  time  at  which  he  ceased  to  be  a 
member : 

(3.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  company 
imless  it  appears  to  the  Court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  by  them  in  pursuance  of 
this  Act : 

(4.)  In  the  case  of  a  company  limited  by  shares,  no  contribution  shall  be  required 
from  any  member  exceeding  the  amount,  if  any,  unpaid  on  the  shares  in 
respect  of  which  he  is  liable  as  a  present  or  past  member : 

(5.)  In  the  case  of  a  company  hmited  by  guarantee,  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount  of  the  undertaking 
entered  into  on  his  behalf  by  the  memorandum  of  association  : 

(6.)  Nothing  in  this  Act  contained  shall  invalidate  any  provision  contained  in 
any  policy  of  insurance  or  other  contract  whereby  the  liability  of  individual 
members  upon  any  such  pohcy  or  contract  is  restricted,  or  whereby  the 
funds  of  the  company  are  alone  made  liable  in  respect  of  such  policy  or 
contract : 

3  d2 
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(7.)  No  sum  due  to  any  member  of  a  company,  in  his  character  of  a  member,  by 
way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a  debt  of 
the  company,  payable  to  such  member  in  a  case  of  competition  between 
himself  and  any  other  creditor  not  being  a  member  of  the  company  ;  but 
any  such  siim  may  be  taken  into  account,  for  the  purposes  of  the  final 
adjustment  of  the  rights  of  the  contributories  amongst  themselves. 
(^Modified  by  Companies  Act,  1867,  s.  5.) 
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PART  III. 

Management  and  Administeation  of  Companies  and  Associations  under  this  Act. 
Provisions  for  Protection  of  Creditors. 

89.  Every  company  under  this  Act  shall  have  a  registered  office,  to  which  all 
communications  and  notices  may  be  addressed :  if  any  company  under  this  Act 
carries  on  business  without  having  such  an  office,  it  shall  incur  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  business  is  so  carried  on. 

40.  Notice  of  the  situation  of  such  registered  office,  and  of  any  change  therein, 
shall  be  given  to  the  registrar,  and  recorded  by  him  :  until  such  notice  is  given  the 
company  shall  not  be  deemed  to  have  comphed  with  the  provisions  of  this  Act  vsdth 
respect  to  having  a  registered  office. 

41.  Every  limited  company  under  this  Act,  whether  limited  by  shares  or  by 
guarantee,  shall  paint  or  affix,  and  shall  keep  painted  or  affixed,  its  name  on  the 
outside  of  every  office  or  place  in  which  the  business  of  the  company  is  carried  on, 
in  a  conspicuous  position,  in  letters  easily  legible,  and  shall  have  its  name  engraven 
in  legible  characters  on  its  seal,  and  shall  have  its  name  mentioned  in  legible 
characters  in  all  notices,  advertisements,  and  other  official  publications  of  such 
company,  and  in  all  bills  of  exchange,  promissory  notes,  endorsements,  cheques, 
and  orders  for  money  or  goods  purporting  to  be  signed  hj  or  on  behalf  of  such 
company,  and  in  all  bills  of  parcels,  invoices,  receij)ts,  and  letters  of  credit  of  the 
company. 

42.  If  any  limited  company  under  this  Act  does  not  paint  or  affix,  and  keep 
painted  or  affix,  its  name  in  manner  directed  by  this  Act,  it  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds  for  not  so  painting  or  affixing  its  name,  and  for 
every  day  during  which  such  name  is  not  so  kept  painted  or  affixed,  and  every 
director  and  manager  of  the  company  who  shall  knowingly  and  wilfully  authorize 
or  permit  such  default  shall  be  hable  to  the  like  penalty ;  and  if  any  director, 
manager,  or  officer  of  such  company,  or  any  person  on  its  behalf,  uses  or  authorizes 
the  use  of  any  seal  piii-porting  to  be  a  seal  of  the  company  whereon  its  name  is  not 
60  engraven  as  aforesaid,  or  issues  or  authorizes  the  issue  of  any  notice,  advertise- 
ment, or  other  official  publication  of  such  company,  or  signs  or  authorizes  to  be 
signed  on  behalf  of  such  company  any  bill  of  exchange,  promissory  note,  endorse- 
ment, cheque,  order  for  money  or  goods,  or  issues  or  authorizes  to  be  issued  any 
bill  of  parcels,  invoice,  receipt,  or  letter  of  credit  of  the  company,  wherein  its  name 
is  not  mentioned  in  manner  aforesaid,  he  shall  be  liable  to  a  penalty  of  fifty  pounds, 
and  shall  further  be  personally  liable  to  the  holder  of  any  such  bill  of  exchange, 
promissory  note,  cheque,  or  order  for  money  or  goods,  for  the  amount  thereof, 
unless  the  same  is  duly  paid  by  the  company. 

43.  Every  limited  company  under  this  Act  shall  keep  a  register  of  all  mort- 
gages and  charges  specifically  affecting  property  of  the  company,  and  shall  enter 
in  such  register  in  respect  of  each  mortgage  or  charge  a  short  description  of 
the  property  mortgaged  or  charged,  the  amount  of  charge  created,  and  the  names 
of  tlie  mortgagees  or  persons  entitled  to  such  charge  :  if  any  property  of  the 
company  is  mortgaged  or  charged  without  such  entry  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer  of  the  company  who  knowingly  and  wilfully 
autliorizes  or  permits  the  omission  of  such  entry  shall  incur  a  penalty  not  exceeding 
fifty  pounds  :  the  register  of  mortgages  required  by  this  section  shall  be  open  to 
inspection  by  any  creditor  or  member  of  the  company  at  all  reasonable  times  ;  and 
if  such  inspection  is  refused,  any  officer  of  the  company  refusing  the  same,  and 
every  director  and  manager  of  the  company  authorizing  or  knowingly  and  wilfully 
])(,niiitting  such  refusal,  sliall  incur  a  penalty  not  exceeding  iive  pounds,  and  a 
furtlicr  penalty  not  exceeding  two  pounds  for  every  day  during  which  such  refusal 
continues ;  and  in  addition  to  the  above  penalty,  as  respects  companies  registered 
in  England  and  Ireland,  any  judge  sitting  in  chambers,  or  the  vice-warden  of 
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tho  stannaries  in  the  ca.se  of  companies  subject  to  hia  jurisdiction,  may  by  order 
compel  an  immediate  inspection  of  tlie  register. 

44.  Every  limited  bankini^-  company  and  every  insurance  company,  and  deposit,   Certain  com- 
provident,  or  benefit  society  under  this  Act  shall,  before  it  commences  business,  and  panics  to 
also  ou  the  first  Monday  in  February  and  tlie  first  Monday  in  August  in  every  year  jiublish  state- 
during  which  it  carries  on  business,  make  a  statement  in  the  Form  marked  D.  in  ment  entered 
the  first  schedule  hereto,  or  as  near  thei'eto  as  circumstances  will  admit,  and  a  copy  in  schedule, 
of  such  statement  shall  bo  put  up  in  a  conspicuous  place  in  the  registered  office  of 

tho  company,  and  in  every  branch  office  or  place  where  the  business  of  the  company 
is  carried  on,  and  if  default  is  made  in  compliance  with  the  provisions  of  this 
section  the  company  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every 
day  during  which  such  default  continues,  and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall 
incur  the  like  penalty. 

Every  member  and  every  creditor  of  any  company  mentioned  in  this  section  shall 
be  entitled  to  a  copy  of  the  above-mentioned  statement  on  payment  of  a  sum  not 
exceeding  sixpence. 

45.  Every  company  under  this  Act,  and  not  having  a  capital  divided  into  shares.  List  of 
shall  keep  at  its  registered  office  a  register  containing  the  names  and  addresses  and  directors  to 
the  occupations  of  its  directors  or  managers,  and  shall  send  to  the  Registrar  of  Joint   be  sent  to 
Stock  Companies  a  copy  of  such  register,  and  shall  from  time  to  time  notify  to  the  registrar, 
registrar  any  change  that  takes  place  in  such  directors  or  managers. 

46.  If  any  company  under  this  Act,  and  not  having  a  capital  divided  into  shares,  Penalty  on 
makes  default  in  keeping-  a  register  of  its  directors  or  managers,   or  in  sending  a  company  not 
copy  of  such  register  to  the  registrar  in  compliance  with  the  foregoing  rules,  or  in  keeping  re- 
notifying  to  the  registrar  any  change  that  takes  place  in  such  directors  or  managers,    gister  of 
such  delinquent  company  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  directors, 
day  during  which  such  default  continues,  and  every  director  and  manager  of  the 

company  who  shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall 
incur  the  like  penalty. 

47.  A  promissory  note  or  bill  of  exchange  shall  be  deemed  to  have  been  made,  Promissory^ 
accepted,  or  endorsed  on  behalf  of  any  company  under  this  Act,  if  made,  accepted,  notes  and  bills 
or  endorsed  in  the  name  of  the  company  by  any  person  acting  under  the  authority  of  exchange, 
of  the  company,  or  if  made,  accepted,   or  endorsed  by  or  on  behalf  or  on  account 

of  the  company  by  any  person  acting  under  the  authority  of  the  company. 

48.  If  any  company  under  this  Act  carries  on  business  when  the  number  of  its  Prohibition 
members  is  less  than  seven  for  a  period  of  six  months  after  the  number  has  been  so  against  carry- 
reduced,  every  person  who  is  a  member  of  such  company  during  the  time  that  it  so  mg  on  busi- 
carries  on  business  after  such  period  of  six  months,  and  is  cognizant  of  the  fact  that  ness  with  less 
it  is  so  carrying  on  business  with  fewer  than  seven  members,  shall  be  severally  than  seven 
liable  for  the  payment  of  the  whole  debts  of  the  company  contracted  during  such  members, 
time,  and  may  be  sued  for  the  same,  without  the  joinder  in  the  action  or  suit  of  any 

other  member. 

Frovisions  for  Trotcction  of  2Icmhers. 

49.  A  general  meeting  of  every  company  under  this  Act  shall  be  held  once  at  Ceneral 
the  least  in  every  year.  meetmg  oi 

{_Sce  Companies  Act,  1867,  s.  39.)  company. 

50.  Subject  to  the  provisions  of  this  Act,  and  to  the  conditions  contained  in  the  Power  to  alter 
memorandum  of  association,  any  company  formed  under  this  Act  may,  in  general  regidations 
meeting  from  time  to  time,  by  passing  a  special  resolution  in  manner  hereinafter  by  special 
mentioned,  alter  all  or  any  of  the  regulations  of  the  company  contained  in  the  resolution, 
articles  of  association  or  in  the  table  marked  A.,  in  the  First  Schedule,  where  such 

table  is  applicable  to  the  company,  or  make  new  regulations  to  the  exclusion  of  or 
in  addition  to  aU  or  any  of  the  regulations  of  the  company  ;  and  any  regulations  so 
made  by  special  resolution  shall  be  deemed  to  be  regulations  of  the  company  of  the 
same  validity  as  if  they  had  been  originally  contained  in  the  articles  of  association, 
and  shall  be  subject  in  like  manner  to  be  altered  or  modified  by  any  subsequent 
special  resolution.  n  fl   •<■• 

51.  A  resolution  passed  by  a  company  under  this  Act  shall  be  deemed  to  be  -UetLnition  ot 
special  whenever  a  resolution  has  been  passed  by  a  majority  of  not  less  than  three-   special  resolu- 
fourths  of  such  members  of  the  company  for  the  tune  being  entitled,  according  to  tion. 

the  regulations  of  the  company,  to  vote  as  may  be  present,  in  person  or  by  proxy 
(in  cases  where  by  the  regulations  of  the  company  proxies  are  allowed) ,  at  a,ny 
general  meeting  of  which  notice  specifying  the  intention  to  propose  such  resolution 
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has  been  duly  given,  and  such  resolution  has  been  confirmed  by  a  majority  of  Buch 
members  for  the  time  being  entitled,  according  to  the  regulations  of  the  company, 
to  vote  as  may  be  jiresent,  in  person  or  by  proxy,  at  a  subsequent  general  meeting, 
of  which  notice  has  been  duly  given,  and  held  at  an  interval  of  not  less  than  fourteen 
days,  nor  more  than  one  month  from  the  date  of  the  meeting  at  which  such  resolu- 
tion was  fii'st  passed :  at  any  meeting  mentioned  in  this  section,  unless  a  poll  is 
demanded  by  at  least  five  members,  a  declaration  of  the  chairman  that  the  resolu- 
tion has  been  carried  shall  be  deemed  conclusive  evidence  of  the  fact,  without  proof 
of  the  number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the  same  : 
notice  of  any  meeting  shall,  for  the  purj^oses  of  this  section,  be  deemed  to  be  duly 
given  and  the  meeting  to  be  duly  held,  whenever  such  notice  is  given  and  meeting 
held  in  manner  prescribed  by  the  regulations  of  the  company :  in  computing  the 
majority  under  this  section,  when  a  poll  is  demanded,  reference  shall  be  had  to  the 
number  of  votes  to  which  each  member  is  entitled  by  the  regulations  of  the  company. 
Provision  52.  In  default  of  any  regulations  as  to  voting  every  member  shall  have  one  vote, 

where  no  re-      and  in  default  of  any  regulations  as  to  summoning  general  meetings  a  meeting 
gulations  as       shall  be  held  to  be  duly  summoned  of  which  seven  days'  notice  in  writing  has  been 
to  meetings.      served  on  every  member  in  manner  in  which  notices  are  required  to  be  served 
by  the  table  marked  A.  in  the  Fii'st  Schedule  hereto,   and  in   default  of  any 
regulations  as  to  the  persons  to  summon  meetings  five  members  shall  be  competent 
to  summon  the  same,  and  in  default  of  any  regulations  as  to  who  is  to  be  chairman 
of  such  meeting,  it  shall  be  competent  for  any  person  elected  by  the  members 
present  to  preside. 
Registry  of  53.  A  copy  of  any  special  resolution  that  is  passed  by  any  company  under  this 

special  resolu-  Act  shall  be  printed  and  forwarded  to  the  registrar  of  joint  stock  companies,  and  be 
tions.  recorded  by  him  :  if  such  copy  is  not  so  forwarded  within  fifteen  days  from  the 

date  of  the  confirmation  of  the  resolution,  the  company  shall  incur  a  penalty  not 
exceeding  two  pounds  for  every  day  after  the  expiration  of  such  fifteen  days  during 
which  such  copy  is  omitted  to  be  forwarded,  and  every  dk-ector  and  manager  of  the 
company  who  shall  knowingly  and  wilfully  authorize  or  permit  such  default  shall 
incur  the  like  penalty. 
Copies  of  54.  Where  articles  of  association  have  been  registered,  a  copy  of  every  special 

special  resolu-  resolution  for  the  time  being  in  force  shall  be  annexed  to  or  embodied  in  every  copy 
tions.  of  the  articles  of  association  that  maybe  issiied  after  the  passing  of  such  resolution: 

where  no  articles  of  association  have  been  registered,  a  copy  of  any  special  resolu- 
tion shall  be  forwarded  in  print  to  any  member  requesting  the  same  on  payment  of 
one  shilling-,  or  such  less  sum  as  the  company  may  dii-ect :  and  if  any  company 
makes  default  in  complying  with  the  provisions  of  this  section  it  shall  incur  a 
penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which  such  default  is 
made  ;  and  every  director  and  manager  of  the  company  who  shall  knowingly  and 
wilfully  authorize  or  permit  such  default  shall  incur  the  like  penalty. 
{Extended  by  Companies  Act,  1867,  s.  8.) 

Execution  of  55.  Any  company  under  this  Act  may,  by  instrument  in  writing  under  its 
deeds  abroad,  common  seal,  empower  any  person,  either  generally  or  in  respect  of  any  specified 
matters,  as  its  attorney,  to  execute  deeds  on  its  behalf  in  any  place  not  situate  in 
the  United  Kingdom ;  and  every  deed  signed  by  such  attorney,  on  behalf  of  the 
company,  and  under  his  seal,  shall  be  binding  on  the  company,  and  have  the  same 
effect  as  if  it  were  under  the  common  seal  of  the  company. 
{See  Companies  Seals  Act,  1864,  s.  7.) 

Examination  56.  The  Board  of  Trade  may  appoint  one  or  more  competent  inspectors  to 
of  affairs  of  examine  into  the  afi'airs  of  any  company  under  this  Act,  and  to  report  thereon,  in 
company  by  such  manner  as  tlio  board  may  direct,  upon  the  appUcations  following  ;  (that  is 
inspectors.         to  say,) 

(1.)  In  the  case  of  a  banking  company  that  has  a  capital  divided  into  shares,  upon 
the  application  of  members  holding  not  less  than  one-third  part  of   the 
■whole  shares  of  the  company  for  the  time  being  issued  : 
(2.)  In  the  case  of  any  other  company  that  has  a  capital  divided  into  shares, 
upon  the  application  of  members  holding  not  less  than  one-fifth  part  of  the 
wliole  shares  of  the  company  for  the  time  being  issued  ; 
(3.)  In  the  case  of  any  company  not  having  a  capital  divided  into  shares,  upon 
the  application  of  members  being  in  number  not  less  than  one-fifth  of  the 
whole  number  of  persons  for  the  time  being  entered  on.  the  register  of  the 
company  as  members. 
Application  57.  Tlio  aj)pUcatiuii  sliall  bo  sujiportod  by  such  evidence  as  the  Board  of  Trade 

for  inspection    may  require  for  the  purpose  of  showing  that  the  aijplicants  have  good  reason  for 
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requiring  such  investigation  to  be  made,  and  that  they  are  not  actuated  by  malicious  to  be  sup- 
motives  in  instituting  the  same  ;  the  Board  of  Trade  may  also  require  the  appli-   ported  by 
cants  to  give  security  for  payment  of  the  costs  of  the  inquuy  before  appointing  any  evidence, 
inspector  or  inspectors. 

68.  It  shiill  be  the  duty  of  all  officers  and  agents  of  the  company  to  produce  for  Inspection  of 
the  examination  of  the  inspectors  all  books  and  documents  in  their  custody  or  books, 
power :  any  inspector  may  examine  upon  oath  the  officers  and  agents  of  the 
company  iu  relation  to  its  business,  and  may  administer  such  oath  accordingly  :  if 
any  officer  or  agent  refuses  to  produce  any  book  or  document  hereby  directed  to  be 
produced,  or  to  answer  any  question  relating  to  the  affairs  of  the  company,  he  shall 
incur  a  penalty  not  exceeding  five  pounds  in  respect  of  each  offence. 

59.  Upon  the  conclusion  of  the  examination   the  inspectors   shall  report  their  Result  of  ex - 
opinion  to  the  Board  of  Trade  :  such  report  shall  be  written  or  printed,  as  the  Board  amination, 
of  Trade  directs  :  a  copy  shall  be  forwarded  by  the  Board  of  Trade  to  the  registered  ^^^  dealt 
office  of  the  company,  and  a  further  copy  shall,  at  the  request  of  the  members  upon  'with, 
whose  application  the  inspection  was  made,  be  deUvered  to  them  or  to  any  one  or 

more  of  them :  all  expenses  of  and  incidental  to  any  such  examination  as  aforesaid 
shall  bo  defrayed  by  the  members  upon  whose  application  the  inspectors  were 
appointed,  unless  the  Board  of  Trade  shall  direct  the  same  to  be  paid  out  of  the 
assets  of  the  company,  which  it  is  hereby  authorized  to  do. 

60.  Any  company  under  this  Act  may  by  special  resolution  appoint  inspectors  Power  of 
for  the  purpose  of  examining-  into  the  affairs  of  the  company :   the  inspectors  so  company  to 
apj)ointed  shall  have  the  same  powers  and  perform  the  same  duties  as  inspectors  appoint  iu- 
appointed  by  the  Boai-d  of  Trade,  with  this  exception,  that,  instead  of  making  their  spectors. 
rei^ort  to  the  Board  of  Trade,  they  shall  make  the  same  in  such  manner  and  to  such 

persons  as  the  company  in  general  meeting  dh-ects ;  and  the  officers  and  agents  of 
the  company  shall  incur  the  same  penalties,  in  case  of  any  refusal  to  produce  any 
book  or  document  hereby  required  to  be  produced  to  such  inspectors,  or  to  answer 
any  question,  as  they  would  have  incurred  if  such  inspector  had  been  appointed  by 
the  Board  of  Trade. 

61.  A  copy  of  the  report  of  any  inspectors  apjjointed  under  this  Act,  authenti-   Report  of  in- 
cated  by  the  seal  of  the  company  into  whose  affairs  they  have  made  inspection,   spectors  to  be 
shall  be  admissible  in  any  legal  proceeding,  as  evidence  of  the   opinion   of  the  evidence, 
inspectors  in  relation  to  any  matter  contained  in  such  report. 

JS'otiees. 

62.  Any  summons,  notice,  order,  or  other  document  required  to  be  served  upon  Service  of 
the  company  may  be  served  by  leaving  the  same,  or  sending  it  through  the  post  in  notices  on 
a  prepaid  letter  addressed  to  the  company,  at  theii'  registered  office.                _  company. 

63.  Any  document  to  be  served  by  post  on  the  company  shall  be  posted  in  such  j^^^g^  j^g  ^^ 
time  as  to  admit  of  its  being  delivered  in  the  due  course  of  delivery  within  the  period  ^Q^j(.gg  -^ 
(if  any)  prescribed  for  the  service  thereof  ;   and  in  proving  service  of  such  docu-  jg^-^gj.       '' 
ment  it  shall  be  sufficient  to  prove  that  such  document  was  properly  directed,  and 

that  it  was  put  as  a  prepaid  letter  into  the  post  office. 

64.  Any  summons,  notice,  order,  or  proceeding  reqidring  authentication  by  the  Authentica- 
company  may  be  signed  by  any  director,  secretary,  or  other  authorized  officer  of  tion  of  notices 
the  company,  and  need  not  bo  imder  the  common  seal  of  the  company,  and  the  of  company, 
same  may  be  in  -writing  or  in  print,  or  partly  in  writing  and  partly  in  print. 

Legal  Troceed'mgs. 

65.  All  offences  under  tliis  Act  made  punishable  by  any  penalty  may  be  prose-   Recovery  of 
cuted  summarily  before  two  or  more  justices,  as  to  England,  in  manner  directed  penalties, 
by  an  Act  passed  in  the  session  holden  in  the  eleventh  and  twelfth  years  of  the 

reign  of  her  Majesty  Queen  Victoria,   chapter  forty-three,   intituled  an  Act  to 

facilitate  the  Performance  of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions 

within  England  and  Wales  with  respect  to  summary  Convictions  and  Orders,  or 

any  Act  amending  the  same  ;*  and  as  to  Scotland,  before  two  or  more  justices  or  *See  20  ^-  21 

the  sheriff  of  the  county,  in  manner  directed  by  the  Act  passed  in  the  session  of    yid.  c.  43, 

Parliament  holden  in  the  seventeenth  and  eighteenth  years  of  the  reign  of  her  and  42  ^-  43 

Majesty  Queen  Victoria,  chapter  one  hundred  and  four,  intituled  an  Act  to  amend    yi^.f.  c.  43. 

and  consohdate  the  Acts  relating  to  Merchant  Shipping,  or  any  Act  amending  the 

same,  as  regards  offences  in  Scotland  against  that  Act,  not  beiug  offences  by  that 

Act  described  as  felonies  or  misdemeanors ;  and  as  to  Ireland,  m  manner  dii-ected 

by  the  Act  passed  in  the  session  holdeu  in  the  fourteenth  and  fifteenth  years  of  the 
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reign  of  her  Majesty  Queen  Victoria,  chapter  ninety-three,  intituled  an  Act  to 
consolidate  and  amend  the  Acts  regulating  the  proceedings  of  Petty  Sessions  and 
the  Duties  of  Justices  of  the  Peace  out  of  Quarter  Sessions  in  Ireland,  or  any  Act 
amending  the  same. 

66.  The  justices  or  sheriflE  imposing  any  penalty  under  this  Act  may  direct  the 
"whole  or  any  part  thereof  to  be  applied  in  or  towards  payment  of  the  costs  of  the 
proceedings,  or  in  or  towards  the  rewarding  the  person  upon  whose  information  or 
at  whose  suit  such  penalty  has  been  recovered  ;  and  subject  to  such  direction,  all 
penalties  shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer  in  such  manner 
as  the  Treasury  may  direct,  and  shall  be  carried  to  and  form  part  of  the  Consoli- 
dated Eund  of  the  United  Kingdom. 

67.  Every  company  under  this  Act  shall  cause  minutes  of  all  resolutions  and 
proceedings  of  general  meetings  of  the  company,  and  of  the  directors  or  managers 
of  the  company  in  cases  where  there  are  directors  or  managers,  to  be  duly  entered  in 
books  to  be  from  time  to  time  provided  for  the  purpose  ;  and  any  such  minute  as 
aforesaid,  if  pvirporting  to  be  signed  by  the  chairman  of  the  meeting  at  which  such 
resolutions  were  passed  or  proceedings  had,  or  by  the  chairman  of  the  next  succeed- 
ing meeting,  shall  be  received  as  evidence  in  all  legal  proceedings  ;  and  until  the 
contrary  is  proved,  every  general  meeting  of  the  company  or  meeting  of  directors 
or  managers  in  respect  of  the  proceedings  of  which  minutes  have  been  so  made  shall 
be  deemed  to  have  been  duly  held  and  convened,  and  all  resolutions  passed  thereat 
or  proceedings  had,  to  have  been  duly  passed  and  had,  and  all  appointments  of 
directors,  managers,  or  liquidators  shall  be  deemed  to  be  valid,  and  all  acts  done  by 
such  directors,  managers,  or  liquidators  shall  be  valid,  notwithstanding  any  defect 
that  may  afterwards  be  discovered  in  their  appointments  or  qualifications. 

68.  In  the  case  of  companies  under  this  Act,  and  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of  the  Stannaries,  the  Court  of  the  Vice- 
warden  of  the  Stannaries  shall  have  and  exercise  the  like  jurisdiction  and  powers, 
as  well  on  the  common  law  as  on  the  equity  side  thereof,  which  it  now  possesses 
by  custom,  usage,  or  statute  in  the  case  of  unincorporated  companies,  but  only 
so  far  as  such  jurisdiction  or  powers  are  consistent  with  the  provisions  of  this  Act 
and  with  the  constitution  of  companies,  as  prescribed  or  required  by  this  Act ;  and 
for  the  purpose  of  giving  fuller  effect  to  such  jurisdiction  in  all  actions,  suits,  or 
legal  proceedings  instituted  in  the  said  Court,  in  causes  or  matters  whereof  the 
Court  has  cognizance,  all  process  issuing  out  of  the  same  and  all  orders,  rules, 
demands,  notices,  warrants,  and  summonses  required  or  authorized  by  the  practice 
of  the  Court  to  be  served  on  any  company  whether  registered  or  not  registered,  or 
any  member  or  contributory  thereof,  or  any  officer,  agent,  director,  manager,  or 
servant  thereof,  may  be  served  in  any  part  of  England  without  any  special  order 
of  the  vice-warden  for  that  purpose,  or  by  such  special  order  may  be  served  in  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  the  adjacent 
islands,  parcel  of  the  dominions  of  the  Crown,  on  such  terms  and  conditions  as  the 
Court  shall  tliink  fit ;  and  all  decrees,  orders,  and  judgments  of  the  said  Court  made 
or  pronounced  in  such  causes  or  matters  may  be  enforced  in  the  same  manner  in 
which  decrees,  orders,  and  judgments  of  the  Court  may  now  by  law  be  enforced, 
whether  within  or  beyond  the  local  limits  of  the  Stannaries ;  and  the  seal  of  the 
said  Court,  and  the  signature  of  the  registrar  thereof,  shall  be  judicially  noticed  by 
all  other  Courts  and  judges  in  England,  and  shall  require  no  other  proof  than  the 
production  thereof :  the  registrar  of  the  said  Court,  or  the  assistant  registrar,  in 
making  sales  under  any  decree  or  order  of  the  Court  shall  be  entitled  to  the  same 
privilege  of  soiling  by  auction  or  competition  without  a  license,  and  without  being 
liable  to  duty,  as  a  judge  of  the  Court  of  Chancery  is  entitled  to  in  pursuance  of  the 
Acts  in  that  behalf. 

69.  Where  a  limited  company  is  plaintiff  or  pursuer  in  any  action,  suit,  or  other 
legal  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it  appears  by 
any  credible  testimony  that  there  is  reason  to  believe  that  if  the  defendant  be 
successful  in  his  defence  the  assets  of  the  company  will  be  insufficient  to  pay  his 
costs,  require  sufficient  security  to  be  given  for  such  costs,  and  may  stay  all  pro- 
ceedings until  such  security  is  given. 

70.  In  any  action  or  suit  brought  by  the  company  against  any  member  to 
recover  any  call  or  other  moneys  due  from  suoli  member  in  his  character  of  member, 
it  shall  not  be  necessary  to  set  forth  the  special  matter,  but  it  shall  be  sufficient  to 
allege  that  the  defendant  is  a  member  of  the  company,  and  is  indebted  to  the  com- 
pany in  reKj)cct  of  a  call  made  or  other  moneys  due  whereby  an  action  or  suit  hath 
accrued  to  the  comjKiny. 
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Alteration  of  Forms. 

71.  The  forms  sot  forth  in  the  Second  Schedule  hereto,  or  forms  as  near  thereto  Board  of 
as  circumstances  admit,  shall  bo  used  in  all  matters  to  which  such  forms  refer  :   the  Trade  may 
Board  of  Trade  may  from  time  to  time  make  such  alterations  in  the  tables  and  forms  alter  forms 
contained  in  the  First  Schedule  hereto,  so  that  it  does  not  increase  the  amount  of  in  schedule, 
fees  payable  to  the  Keg-istrar  in  the  said  Schedule  mentioned,  and  in  the  forms  in 

the  Second  Schedule,  or  make  such  additions  to  the  last-mentioned  forms  as  it  deems 
requisite :  any  such  table  or  form,  when  altered,  shall  be  published  in  the  London 
Gazette,  and  upon  such  publication  being  made  such  table  or  form  shall  have  the 
same  force  as  if  it  were  included  in  the  Schedule  to  this  Act,  but  no  alteration  mado 
by  the  Board  of  Trade  in  the  Table  marked  A.  contained  in  the  First  Schedule  shall 
affect  any  company  rogistei'ed  prior  to  the  date  of  such  alteration,  or  i-eiDcal,  as 
respects  such  company,  any  portion  of  such  table. 

Arbitrations. 

72.  Any  company  under  this  Act  may  from  time  to  time,  by  writing  under  its  Power  for 
common  seal,  agree  to  refer  and  may  refer  to  arbitration,  in  accordance  with  "  The  companies  to 
Railway  Companies  Ai-bitration  Act,    1859,"   any  existing  or  future  difference,   refer  matters 
question,  or  other  matter  whatsoever  in  dispute  between  itself  and  any  other  com-  to  arbitration, 
pany  or  person,  and  the  companies  parties  to  the  arbitration  may  delegate  to  the 

person  or  persons  to  whom  the  reference  is  made  power  to  settle  any  terms  or  to 
determine  any  matter  capable  of  being  lawfully  settled  or  determined  by  the  com- 
panies themselves,  or  by  the  directors  or  other  managing  body  of  such  companies. 
{And  see  Arbitration  Act,  1889.) 

73.  All  the  provisions  of  "The  Railway  Companies  Arbitration  Act,  1859,"  Provisions  of 
shall  be  deemed  to  apply  to  arbitrations  between  companies  and  persons  in  pursu-  22  «&  23  Vict, 
ance  of  this  Act ;  and  in  the  construction  of  such  provisions  "the  companies  "  shall  c.  59,  to 

be  deemed  to  include  companies  authorized  by  this  Act  to  refer  disputes  to  arbitra-  apply, 
tion. 

PART  IV. 

Winding-tip  of  Companies  and  Associations  undeb  this  Act. 
Preliminary. 

74.  The  term  "  contributoiy  "  shall  mean  every  person  liable  to  contribute  to  Meanino*  of 
the  assets  of  a  company  under  this  Act,  in  the  event  of  the  same  being  wound  up  :   contributory. 
it  shall  also,  in  all  proceedings  for  determining  the  persons  who  are  to  be  deemed        ^^g 
contributories,  and  in  all   proceedings  prior  to  the   final  determination  of  such 

persons,  include  any  person  alleged  to  be  a  contributory. 

75.  The  liability  of  any  person  to  contribute  to  the  assets  of  a  company  under  Nature  of 
this  Act,  in  the  event  of  the  same  being  wound  up,  shall  be  deemed  to  create  a  debt  liabihty  of 
(in  England  and  Ireland  of  the  nature  of  a  specialty)  accruing  due  from  such  person  contributory, 
at  the  time  when  his  liability  commenced,  but  payable  at  the  time  or  respective  ^    aaq 
times  when  calls  are  made  as  hereinafter  mentioned  for  enforcing  such  liabihty ; 

and  it  shall  be  lawful  in  the  case  of  the  bankruptcy  of  any  contributory  to  prove 
against  his  estate  the  estimated  value  of  his  liability  to  future  calls  as  well  as  calls 
already  made. 

76.  If  any  contributory  dies  either  before  or  after  he  has  been  placed  on  the  list  Contributories 
of   contributories  hereinafter  mentioned,   his  pei'sonal  representatives,   heirs,   and  in  case  of 
devisees  shall  be  liable  in  a  due  course  of  administration  to  contribute  to  the  assets  death. 

of  the  company  in  discharge  of  the  liability  of  such  deceased  contributory  and  such  p    ^^g 
personal  representatives,  heirs,  and  devisees  shall  be  deemed  to  be  contributories 
accordingly. 

77.  If  any  contributory  becomes  bankrupt,  either  before  or  after  he  has  been  Contributories 
placed  on  the  list  of  contributories,  his  assignees  shall  be  deemed  to  represent  such  jq  case  of 
bankrupt  for  all  the  purposes  of  the  winding-up,  and  shall  be  deemed  to  be  contri-   bankruptcy, 
butories  accordingly,  and  may  be  called  upon  to  admit  to  proof  against  the  estate  of        ^g 

such  bankrupt,  or  otherwise  to  allow  to  be  paid  out  of  his  assets  in  due  course  of  "" 
law,  any  moneys  due  from  such  bankrupt  in  respect  of  his  liability  to  contribute  to 
the  assets  of  the  company  being  wound  up  ;  and  for  the  purposes  of  this  section 
any  person  who  may  have  taken  the  benefit  of  any  Act  for  the  relief  of  insolvent 
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debtors  before  the  eleventh  day  of  October  one  thousand  eight  hundred  and  sixty- 
one  shall  be  deemed  to  have  become  bankrupt. 

78 .  If  any  female  contributory  marries,  either  before  or  after  she  has  been  placed 
on  the  list  of  contributories,  her  husband  shall  during  the  continuance  of  the  mar- 
riage be  liable  to  contribute  to  the  assets  of  the  company  the  same  sum  as  she  woidd 
have  been  liable  to  contribute  if  she  had  not  married,  and  he  shall  be  deemed  to  be 
a  contributory  accordingly. 

[See  Married  Women'' s  TropcrUj  Act,  1882.) 

Wind'mg-xip  by  Court. 

79.  A  company  under  this  Act  may  be  wound  up  by  the  Court  as  hereinafter 
defined,  under  the  following  circumstances  ;   (that  is  to  say, ) 

(1.)  Whenever  the  company  has  passed  a  sjiecial  resolution  requiring  the  company 
to  be  wound  up  by  the  Court  : 

(2.)  Whenever  the  company  does  not  commence  its  business  within  a  year  from  its 
incorporation,  or  suspends  its  business  for  the  space  of  a  whole  year : 

(3.)  Whenever  the  members  are  reduced  in  number  to  less  than  seven : 

(4.)  Whenever  the  company  is  unable  to  pay  its  debts  : 

(5.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up. 

80.  A  company  under  this  Act  shall  be  deemed  to  be  unable  to  pay  its  debts  : 
(1.)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  company  is 

indebted,  at  law  or  in  equity,  in  a  sum  exceeding  fifty  pounds  then  due, 
has  served  on  the  company,  by  leaving  the  same  at  their  registered  oflBce, 
a  demand  under  his  hand  requiring  the  company  to  pay  the  sum  so  due, 
and  the  company  has  for  the  space  of  three  weeks  succeeding  the  service  of 
such  demand  neglected  to  pay  such  sum,  or  to  secure  or  compound  for  the 
same  to  the  reasonable  satisfaction  of  the  creditor  : 

(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any  creditor, 
at  law  or  in  equity  in  any  proceeding  instituted  by  such  creditor  against 
the  company,  is  returned  unsatisfied  in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  inducite  of  a  charge  for  payment  on  an  extract 
decree,  or  an  extract  registered  bond,  or  an  extract  registered  protest  have 
expii-ed  without  payment  being  made  : 

(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the  company  is 
unable  to  pay  its  debts. 

81.  The  expression  "  the  Court,''''  as  used  in  this  pari  of  this  Act,  shall  mean  the 
following  authorities  ;  [that  is  to  say,) — 

[_Li  the  case  of  a  company  engaged  in  working  any  mine  within  and  subject  to  the  Juris- 
diction of  the  Stannaries, — the  Court  of  the  Vice  Warden  of  the  Stannaries,  unless 
the  Vice  Warden  certifies  that  in  his  opinion  the  company  icould  be  more  advan- 
tageously wound  up  in  the  Sigh  Court  of  Chancery,  in  wh'ich  case  ^Hhe  Court^'  shall 
mean  the  High  Court  of  Chancery  : 
In  the  case  of  a  company  registered  in  England  that  is  not  engaged  in  working  any 

such  mine  as  aforesaid, — the  High  Court  of  Chancery  ;] 
In  the  case  of  a  company  registered  in  Ireland,  the  Court  of  Chancery  in  Ireland  : 
\_In  all  cases  of  companies  registered  in  Scotland,  the  Court  of  Sessions  in  either  division 
thereof ;] 
Provided  that  where  the  Court  of  Chancery  \in  England  or]  Ireland  makes  an  order  for 
winding-up  a  company  under  this  Act,  it  may,  if  it  thinks  ft,  direct  all  subsequent  pro- 
ceedings for  tcinding-up  the  same  to  be  had  in  the  Court  of  Bankruptcy  having  jurisdiction 
in  the  place  in  trhich  the  registered  office  of  the  company  is  situate  ;  and  thereupon  such 
lust-mcntiuncd  Court  of  Bankruptcy  shall,  for  the  purposes  of  winding-up  the  company,  be 
deemed  to  be  '■^the  Court''''  within  the  meaning  of  the  Act,  and  shall  have  for  the  purposes 
of  such  winding-up  all  the  powers  [of  the  High  Court  of  Chancery,  or']  of  the  Court  of 
Chancery  in  Ireland,  \_as  the  case  may  require]. 

(^Extended  by  Companies  Act,  18G7,  s.  12,  but  repealed  as  to  England  and  Wales 
by  C.  (W.  U.)  Act,  1890,  s.  33.  Sec  also  s.  32  (2),  and  s.  1.  Tortious  in  brackets 
previously  repealed  by  S.  L.  It.  Act,  1893.) 

82.  Any  application  to  the  Court  for  the  winding-up  of  a  company  under  this 
Act  shall  Ijc  by  petition  ;  it  may  be  presented  by  the  company,  or  by  any  one  or 
more  cri'ditur  or  crcditoi's,  contiibutory  or  (■outributnrics  of  the  company,  or  by  all 
or  any  of  the  above  pariit.s,  together  or  separately  ;  and  every  order  which  may  be 
made  on  any  Buch  petition  shall  operate  in  favour  of  all  the  creditors  and  all  the 


I 
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contributories  of  the  company  in  the  same  manner  as  if  it  had  been  made  Tipon  the  p.  38 
joint  petition  of  a  creditor  and  a  contributory. 

83.  Any  judge  of  the  IIi(/h  Court  of  Chancery  may  do  in  chambers  any  act  which  the  Power  of 
Court  is  hereby  authorized  to  do.  Court. 

{Extended  by  Companies  Act,  1867,  s.  12.  The  section  was  amended  by  s.  38  of 
the  Stannaries  Act,  1869,  but  repealed  iu  toto  by  S.  L.  R.  Act,  1893.  The  whole 
section,  except  tvords  in  italics,  ivas  ayaiii  rcjKaled  by  Stannaries  Act,  1896,  *.  o.) 

84.  A  winding-np  of  a  company  by  the  Court  shall  be  deemed  to  commence  at  Commence- 
the  time  of  the  presentation  of  the  petition  for  the  winding-up.  ment  of 

(As  to  Scotland,  sec  Companies  Act,  18S6,  s.  3.)  winding-up 

by  Court. 

85.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for  -winding-   Court  may 
up  a  company  under  this  Act,   and  before  making  an  order  for  winding-iip  the  grant  injunc- 
company,  upon  the  application  of  the  companj^,  or  of  any  creditor  or  contributory  tion. 

of  the  company,   restrain  further  proceedings  in  any  action,   suit,   or  pz'oceediug  ^      gg    goa 
against  the  company,  upon  such  terms  as  the  Court  thinks  fit ;  the  Court  may  also  ' 

at  any  time  after  the  presentation  of  such  petition,  and  before  the  first  appointment 
of  liquidators,  appoint  provisionally  an  official  liquidator  of  the  estate  and  effects  of 
the  company. 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

86.  Upon  hearing  the  petition  the  Court  may  dismiss  the  same  with  or  without  Course  to  be  pur- 
costs,  may  adjourn  the  hearing  conditionally  or  unconditionally,  and  may  make  any  ^^^^  by  Court 
interim  order,  or  any  other  orcler  that  it  deems  just.  petition^^ 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.)  p.  78 

87.  When  an  order  has  been  made  for  winding-up  a  company  under  this  Act  no  Actions  and  suits 
suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  commenced  against  the   after  order  for 
company  except  with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the  Court  winding-up. 
may  impose.  pp_  325,  335 

88.  When  an  order  has  been  made  for  winding-up  a  company  under  this  Act,  Copy  of  order 

a  copy  of  such  order  shall  forthwith  be  forwarded  by  the  company  to  the  Registrar  to  be  forwarded 
of  Joint  Stock  Companies,  who  shall  make  a  minute  thereof  in  his  books  relating  to  ^°  registrar. 
the  company.  p.  92 

89.  The  Court  may  at  any  time  after  an  order  has  been  made  for  winding-up  a  Power  of 
company,  upon  the  application  by  motion  of  any  creditor  or  contributory  of  the  Court  to  stay 
company,  and  upon  proof  to  the  satisfaction  of  the  Court  that  all  i^roceedings  in  proceedino-s. 
relation  to  such  winding-up  ought  to  be  stayed,  make  an  order  staying  the  same, 

either  altogether  or  for  a  limited  tune,  on  such  terms  and  subject  to  such  conditions 
as  it  deems  fit. 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

90.  When   an   order  has   been  made  for  winding-up   a   company  limited  by  EfPect  of  order 
guarantee,  and  having  a  capital  divided  into  shares,  anj^  share  capital  that  may  not  on  share 
have  been  called  up  shall  be  deemed  to  be  assets  of  the  company,  and  to  be  a  debt  capital  of 

(in  England  and  Ireland  of  the  nature  of  a  sijecialty)  due  to  the  company  from  each   company 
member  to  the  extent  of  any  sums  that  may  be  tinpaid  on  any  shares  held  by  him,   limited  by 
and  payable  at  such  time  as  may  be  appointed  by  the  Court.  guarantee. 

91.  The  Court  may,  as  to  all  matters  relating  to  the  winding-up,  have  regard  P-  '^'^ 

to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any  sufficient  Court  may 

evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the  creditors  or  have  regard 

contributories  to  be  summoned,  held,  and  conducted  in  such  manner  as  the  Coiu-t  to  wishes  of 

directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to  creditors  or 

act  as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting  contribu- 

to  the  Court :  in  the  case  of  creditors,  regard  is  to  be  had  to  the  value  of  the  debts  tories. 

due  to  each  creditor,  and  in  the  case  of  contributories  to  the  number  of  votes  con-  pp.  78   347 
ferred  on  each  contributory  by  the  regulations  of  the  company. 
( Amended  as  to  Scotland,  Companies  Act,  1886,  s.  5.    See  also  G.  { W.  U.)  Act,  1890,  s.  13.) 

\_Official']  Liquidators. 

92.  For  the  purpose  of  conducting  the  proceedings  in  winding-up  a  company  Appointment 
and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or  persons  to  be  of  official 
called  an  [official]  liquidator  or  [official]  liquidators  ;  and  the  Coui't  having  jiuis-   liquidators, 
diction  may  appoint  such  person  or  persons,  either  provisionally  or  otherwise,  as  it  pp.  95   190 
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p.  217 


Resignations, 
removals, 
filling  up 
vacancies, 
and  compen- 
sation. 
p.  592 
p.  229 
Style  and 
duties  of 
official  liqui- 
dator. 
pp.  206,  280 


Powers  of 
official 
liquidator, 
p.  207 
p.  309 

p.  291 


p.  307 
p.  287 


thinks  fit,  to  the  ofiice  of  [official]  liquidator  or  [official]  liquidators ;  in  all  cases 
if  more  persons  than  one  are  appointed  to  the  office  of  [official]  liquidator,  the 
Court  shall  declare  whether  any  act  hereby  required  or  authorized  to  be  done  by 
the  [official]  liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such  persons. 
The  Court  mai/  also  determine  whether  any  and  what  security  is  to  be  given  by  any 
[official^  liquidator  on  his  appointment ;  if  no  [official]  liquidator  is  appointed,  or 
dui'ing  any  vacancy  in  such  appointment,  all  the  property  of  the  company  shall 
be  deemed  to  be  in  the  custody  of  the  Coiu-t. 

{As  to  disuse  of  word  "oj^'cial,^'  see  C.  (TF.  V.)  Act,  1890,  s.  4,  and  see  s.  6.     The 
xvords  in  italics  repealed  as  to  England  and  JFales  by  C.  ( JF.  U.)  Act,  1890,  s.  33.) 

93.  Any  [official]  liquidator  may  resign  or  be  removed  by  the  Court  on  due 
cause  shown :  and  any  vacancy  in  the  office  of  an  [official]  liquidator  appointed  by 
the  Coiu't  shall  be  filled  by  the  Coiirt:  there  shall  be  paid  to  the  [official]  liquidator 
such  salary  or  remuneration,  by  way  of  percentage  or  otherwise,  as  the  Court  may 
direct ;  and  if  more  liquidators  than  one  are  appointed,  such  remuneration  shall  be 
distributed  amongst  them  in  such  proportions  as  the  Court  directs. 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

94.  The  [official]  liquidator  or  liquidators  shall  be  described  by  the  style  of  the 
[official]  liquidator  or  [official]  liquidators  of  the  particular  company  in  respect  of 
which  he  is  or  they  are  apjiointed,  and  not  by  his  or  their  individual  name  or  names  ; 
he  or  they  shall  take  into  his  or  their  custody,  or  under  his  or  their  control,  all  the 
property,  efl^ects,  and  things  in  actions  to  which  the  company  is  or  appears  to  be 
entitled,  and  shall  perform  such  duties  in  reference  to  the  winding-up  of  the  com- 
pany as  may  be  imposed  by  the  Coiu't. 

{See  C.  {TF.  U.)  Act,  1890,  s.  4.) 

95.  The  [official]  liquidator  shall  have  power,  with  the  sanction  of  the  Court, 
to  do  the  following  things  : 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  proceeding, 
civil  or  criminal,  in  the  name  and  on  behalf  of  the  company : 

To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for  the 
beneficial  winding-up  of  the  same : 

To  sell  the  real  and  personal  and  heritable  and  moveable  property,  eflPects  and 
things  in  action  of  the  company  by  public  Ruction  or  private  contract,  with 
power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels : 

To  do  all  acts  and  to  execute,  in  the  name  and  on  behalf  of  the  company,  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use,  when 
necessary,  the  company's  seal : 

To  prove,  rank,  claim,  and  di'aw  a  dividend,  in  the  matter  of  the  bankruptcy  or 
insolvency  or  sequestration  of  any  contributory,  for  any  balance  against  the 
estate  of  such  contributory,  and  to  take  and  receive  dividends  in  respect  of 
such  balance,  in  the  matter  of  banki'uptcy  or  insolvency  or  sequestration,  as  a 
separate  debt  due  from  such  bankrupt  or  insolvent,  and  rateably  with  the  other 
separate  creditors : 

To  draw,  accept,  make,  and  endorse  any  bill  of  exchange  or  promissory  note  in 
the  name  and  on  behalf  of  the  company,  also  to  raise  upon  the  security  of  the 
assets  of  the  company  from  time  to  time  any  requisite  sum  or  sums  of  money  ; 
and  the  drawing,  accepting,  making,  or  endorsing  of  every  such  bill  of  ex- 
change or  promissory  note  as  aforesaid  on  behalf  of  the  company  shall  have  the 
same  effect  with  respect  to  the  liability  of  such  company  as  if  such  bill  or  note 
had  been  drawn,  accepted,  made,  or  endorsed  by  or  on  behalf  of  such  company 
in  the  course  of  carrying  on  the  business  thereof : 

To  take  oiat,  if  necessary,  in  his  official  name,  letters  of  administration  to  any 
deceased  ccmtributory,  and  to  do  in  his  official  name  any  other  act  that  may  be 
necessary  for  obtaining  payment  of  any  moneys  duo  from  a  contributory  or 
from  his  estate,  and  which  a(;t  cannot  bo  conveniently  done  in  the  name  of  the 
company  ;  and  in  all  cases  where  he  takes  out  letters  of  administration,  or 
otherwise  uses  his  official  name  for  obtaining  payment  of  any  moneys  due  from 
a  contributory,  such  moneys  shall,  for  the  purj^ose  of  enabling  him  to  take  out 
such  letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the  official  liquidator 
himself  : 

To  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding  up  the 
afiairs  of  the  company  and  distributiug  its  assets. 

{Amended  by  C.  {JF.  U.)  Act,  1890,  s.  12.    As  to  Scotland,  sec  Companies  Act, 
1880,  a.  b.) 
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96.  Tlio  Court  may  provide  by  any  order  that  tlio  [ofHcial]  liquidator  may  exercise  Discretion 
any  of  the  above  jiowers  without  the  sanction  or  intervention  of  the  Court,  and  of  official 
where  an  official  liquidator  is  provisionally  appointed  may  limit  and  restrict  his  liquidator. 
I)owers  by  the  order  appointing-  him.  „    gg 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

97.  The  official  liquidator  maij,  with  the  sanction  of  the  Court,  appoint  a  solicitor  or  Appointment 
laiv  agent  to  assist  him  in  the  performance  of  his  duties.  of  solicitor  to 

{Repealed  as  to  England  and  Wales  bij  C.  {Jr.  U.)  Act,  1890,  s.  33,  and  see  official  liqui- 
s.  12  (4).)  dator. 

Ordinary  Powers  of  Court. 

98.  As  soon  as  may  be  after  making  an  order  for  winding-up  the  company,  the  Collection 
Coiu't  shall  settle   a  list  of  contributories,  with  power  to  rectify  the  register  of  and  applica- 
mombers  in  all  cases  where  such  rectification  is  required  in  pursuance  of  this  Act,    tion  of  assets, 
and  shall  cause  the  assets  of  the  company  to  be  collected,  and  applied  in  discharge  p_  £80 

of  its  liabilities. 

{See  C.  {JF.  U.)  Act,  1890,  s.  13.) 

99.  In  settling  the  list  of  contributories,  the  Court  shall  distinguish  between  Provision  as 
persons  who  are  contributories  in  their  own  right  and  persons  who  are  contributories  to  representa- 
as  being  representatives  of  or  being  liable  to  the  debts  of  others  ;  it  shall  not  be  tive  contribu- 
necessary,  where  the  personal  representative  of  any  deceased  contributory  is  placed  tories. 

on  the  list,  to  add  the  heirs  or  devisees  of  such  contributory,  nevertheless  such  heirs  p_  443 
ur  devisees  may  be  added  as  and  when  the  Court  thinks  fit. 
{See  C.  {JF.  U.)  Act,  1890,  s.  13.) 

100.  The  Court  may,  at   any  time  after  making  an  order  for  winding-up  a  Power  of 
company,  require  any  contributory  for  the  time  being  settled  on  the  list  of  contribu-   Court  to  re- 
tories,  trustee,  receiver,  banker,  or  agent,  or  officer  of  the  company,  to  pay,  deliver,   quire  delivery 
convey,  suiTender,  or  transfer  forthwith,  or  within  such  time  as  the  Coui't  directs,   of  property, 
to  or  into  the  hands  of  the  [official]  liquidator,  any  sum   or  balance,  books,  papers,        qrO 
estate,  or  effects  which  happen  to  be  in  his  hands  for  the  time  being,  and  to  which   "' 

the  company  is,  prima  facie  entitled. 

{As  to  Scotland,  see  Companies  Act,  1886,  s,  5.     See  also  C.  {W.  U.)  Act,  1890, 
s.  13.) 

101.  The  Court  may,  at  any  time  after  making  an  order  for  winding-up  the  Power  of 
company,  make  an  order  on  any  contributory  for  the  time  being  settled  on  the  list  Court  to  order 
of  contributories,  directing  payment  to  be  made,  in  manner  in  the  said  order  men-   payment  of 
tioned,  of  any  moneys  due  from  him  or  from  the  estate  of  the  person  whom  he   delits  bv  con- 
represents  to  the  company,  exclusive  of  any  moneys  which  he  or  the  estate  of  the  tributory. 
person  whom  he  represents  may  be  hable  to  contribute  by  virtue  of  any  call  made  ^gg  n.m 
or  to  be  made  by  the  Court  in  pursuance  of  this  part  of  this  Act ;  and  it  may,  in  ^^  "         ' 
making  such  order,  when  the  company  is  not  limited,  allow  to  such  contributory  by 

way  of  set-off  any  moneys  due  to  him  or  the  estate  which  he  represents  from  the 
company  on  any  independent  dealing  or  contract  with  the  company,  but  not  any 
moneys  due  to  him  as  a  member  of  the  company  in  respect  of  any  dividend  or  profit : 
Provided  that  when  all  the  creditors  of  any  company  whether  limited  or  luilunited 
are  paid  in  full,  any  moneys  due  on  any  account  whatever  to  any  contributory  from 
the  company  may  be  allowed  to  him  by  way  of  set-off  against  any  subsequent  call 
or  calls. 

{Set-off  extended  to  director  and  manager.    ComjMnies  Act,  1867,  s.  6.) 

102.  The  Court  may,  at  any  time  after  making  an  order  for  winding-up  a  com-  Power  of 
pany,  and  either  before  or  after  it  has  ascertained  the  sufficiency  of  the  assets  of  the  Covirt  to 
company,  make  calls  on  and  order  payment  thereof  by  all  or  any  of  the  contribii-  make  calls, 
tories,  for  the  time  being  settled  on  the  list  of  contributories,  to  the  extent  of  their  p_  470 
liability  for  payment  of  all  or  any  sums  it  deems  necessary  to  satisfy  the  debts  and 
liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  winding  it  up, 

and  for  the  adjustment  of  the  rig'hts  of  the  contributories  amongst  themselves,  and 
it  may,  in  making  a  call,  take  into  consideration  the  probability  that  some  of  the 
contributories  upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay  their 
respective  portions  of  the  same. 

{See  C.  {JF.  U.)  Act,  1890,  s.  13.) 
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Power  of  103.  The  Court  may  order  any  contributory,  purchaser,  or  other  person  from 

Court  to  order  whom  money  is  due  to  the  company  to  pay  the  same  into  the  Bank  of  Enghmd 
payment  into  or  any  branch  thereof  to  the  account  of  the  [official]  liquidator  instead  of  to  the 
bank.  [official]  liquidator,  and  such  order  may  be  enforced  in  the  same  manner  as  if  it 

had  directed  payment  to  the  [official]  liquidator. 
{See  C.  [JF.  U.)  Act,  1890,  ss.  11,  15.) 


Regulation  of 
account  with 
Court. 
p.  307 


Provision  in 
case  of  repre- 
sentative con- 
tributory not 
paying 
moneys 
ordered, 
p.  501 

Order  conclu- 
sive evidence, 
p.  501 


Court  may 
exclude 
creditors  not 
proving  with- 
in certain 
time, 
p.  364 


Court  to 
adjust  rights 
of  contribu- 
tories. 
p.  493 

Court  to  order 
costs. 
p.  565 

Dissolution  of 
comjtany. 
p.  601 

Registrar  to 
make  minute 
of  dissolution 
of  company. 
p.  601 
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dissolution  of 
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p.  €01 


104.  All  moneys,  bills,  notes,  and  other  securities  paid  and  delivered  into  the 
Bank  of  England  or  any  branch  thereof  in  the  event  of  a  company  being  wound  up 
by  the  Court,  shall  be  subject  to  such  order  and  regulation  for  the  keei^ing  of  the 
account  of  such  moneys  and  other  effects,  and  for  the  payment  and  delivery  in,  or 
investment  and  payment  and  delivery  out  of  the  same  as  the  Coiu"t  may  direct. 

{See  C.  {JF.  U.)  Act,  1890,  ss.  11,  15.) 

105.  If  any  person  made  a  contributory  as  personal  representative  of  a  deceased 
contributory  makes  default  in  paying  any  sum  ordered  to  be  paid  by  him.  proceed- 
ings may  be  taken  for  administering  the  personal  and  real  estates  of  such  deceased 
contributory,  or  either  of  such  estates,  and  of  compelling  payment  thereout  of  the 
moneys  due. 

106.  Any  order  made  by  the  Court  in  pursuance  of  this  Act  upon  any  contri- 
butory shall,  subject  to  the  provisions  herein  contained  for  ax^pealing  against  such 
order,  be  conclusive  evidence  that  the  moneys,  if  any,  thereby  appearing  to  be  due 
or  ordered  to  be  paid  are  due,  and  all  other  pertinent  matters  stated  in  such  order 
are  to  be  taken  to  be  truly  stated  as  against  all  persons,  and  in  all  proceedings 
whatsoever,  with  the  exception  of  proceedings  taken  against  the  real  estate  of  any 
deceased  contributory,  in  which  case  such  order  shall  only  be  priiiid  facie  evidence 
for  the  purpose  of  charging  his  real  estate,  unless  his  heirs  or  devisees  were  on  the 
list  of  contributories  at  the  time  of  the  order  being  made. 

107.  The  Court  may  fix  a  certain  day  or  certain  days  on  or  within  which  creditors 
of  the  company  are  to  prove  their  debts  or  claims,  or  to  be  excluded  from  the  benefit 
of  any  distribution  made  before  such  debts  are  pro\'ed. 

{Amended  as  to  Scotland,  Companies  Act,  1886,  s.  5  ;  see  also  G.  {JF.  U.)  Act, 
1890,  s.  13.) 

108.  Proceedings  in  the  Court  of  the  Vice-Warden  of  the  Stannaries  on  proof 
of  debts. 

{Rep.  by  Stannaries  Act,  1896,  s,  5.) 

109.  The  Court  shall  adjust  the  rights  of  the  contributories  amongst 
themselves,  and  distribute  any  surplus  that  may  remain  amongst  the  parties 
entitled  thereto. 

110.  The  Court  may,  in  the  event  of  the  assets  being  insufficient  to  satisfy  the 
liabilities,  make  an  order  as  to  the  payment  out  of  the  estate  of  the  company  of  the 
costs,  charges,  and  expenses  incurred  in  winding-up  any  company  in  such  order  of 
priority  as  the  Court  thinks  just, 

111.  "Wlien  the  affairs  of  the  company  have  been  completely  wound  up,  the 
Court  shall  make  an  order  that  the  company  be  dissolved  from  the  date  of  such 
order,  and  the  company  shall  be  dissolved  accordingly. 

112.  Any  order  so  made  shall  be  reported  by  the  official  liquidator  to  the  regis- 
trar, who  shall  make  a  minute  accordingly  in  his  books  of  the  dissolution  of  such 
company. 

113 .  If  the  [official]  liquidator  makes  default  in  reporting  to  the  registrar,  in  the 
case  of  a  company  being  wound  iip  by  the  Court,  the  order  that  the  company  be 
dissolved,  he  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every  day 
durring  which  he  is  so  in  default. 

[114.  Petition  to  be  Us  pendens.'] 

{liepcaled  hj  30  ^-  31  Vict.  c.  47,  «.  1.) 


Extraordinary  rowers  of  Court. 

Power  of  115.  Tlic  Court  may,  after  it  has  made  an  order  for  winding-up  the  company, 

Court  to  sum-    suminon  before  it  any  oflicor  of  the  comj)any  or  person  known  or  suspected  to  have 
raou  poraona      in  Lis  posscsHion  any  of  the  estate  or  ollccta  of  the  company,  or  supposed  to  be 
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indebted  to  the  company,  or  any  person  whom  tlic  Court  may  deem  capable  of  before  it  sus- 
giviufi;  informatiou  concerning  the  trade,  dealings,  estate,  or  effects  of  the  company  ;    pected  of 
and  the  Court  may  i-equire  any  such  ofhcer  or  person  to  produce  any  books,  ])ap(rs,    having  pro- 
deeds,  writings,  or  other  documents  in  his  custody  or  power  relating  to  the  com-   perty  of 
pany  ;  and  if  any  person  so  summoned,  after  being  tendered  a  reasonable  sum  for  his  company, 
expenses,  refuses  to  come  before  the  Court  at  the  time  appointed,  having  no  lawful  p,  516 
impediment  (made  known  to  the  Court  at  the  time  of  its  sitting,  and  allowed  by  it), 
the  Court  may  cause  such  person  to  be  apprehended,  and  brought  before  the  Court 
for  examination  ;  nevertheless,  in  cases  where  any  person  claims  any  lien  on  papers, 
deeds,  or  writings  or  documents  produced  by  him,  such  production  shall  be  without 
prejudice  to  such  lien,  and  the  Court  shall  have  jurisdiction  in  the  winding-up  to 
determine  all  questions  relating  to  such  lien. 

[Amenckd  as  to  Scoilaiid,  Compahics  Act,  1886,  s.  5.) 

[116.  Special  provisions  as  to  Court  of  Vice-Warden  of  the  Stannaries.] 
[Repealed  hij  Stannaries  Act,  189G,  «.  5.) 

117.  The  Court  may  examine  upon   oath,   either  by  word  of  mouth  or  upon  Examination 
written  interrogatories,  any  person  appearing  or  brought  before  them  in  manner  of  parties  by 
aforesaid  concerning  the  affairs,  dealings,  estate,  or  effects  of  the  company,  and  may   Court, 
reduce  into  writing  the  answers  of  eveiy  such  person,  and  require  him  to  subscribe  p_  5ig 

the  same. 

[Amended  as  to  Scotland,  Companies  Act,  1886,  s.  5.) 

118.  The   Coiu't  may,    at   any  time  before   or   after  it  has  made  an  order  for  Power  to 
winding-up  a  company,    upon    proof   being   given   that   there   is  probable    cause  arrest  con- 
fer believing  that  any  contributory  to  such  company  is  about  to  c[uit  the  United  tributory 
Kingdom,    or  otherwise    abscond    or   to  remove  or  conceal  any   of   his    goods    or  about  to 
chattels,  for  the  purjDose  of  evading-  payment  of  calls,  or  for  avoiding-  examination  abscond,  or 
in  respect  of  the  affairs  of  the  company,  cause  such  contributory  to  be  arrested,  and  to  remove  or 
liis  books,  pajjcrs,  moneys,  securities  for  moneys,  goods,  and  chattels  to  be  seized,   conceal  any  of 
and  him  and  them  to  be  safely  kept  until  such  time  as  the  Coui-t  may  order.  his  property. 

[As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

119.  Any  pow-ers'  by  this  Act  conferred  on  the  Court  shall  be  deemed  to  be  in  Powers  of 
addition  to  and  not  in  restriction  of  any  other  powers  subsisting,  either  at  law  or  Court  cumu- 
in  equity,  of  instituting  proceedings  against  any  contributory,  or  the  estate  of  any  lative. 
contributory,  or  against  any  debtor  of  the  company,  for  the  recovery  of  any  call  or 

other  sums  due  from  such  contributory  or  debtor,  or  liis  estate,  and  such  proceedings 
may  be  instituted  accordingly. 

Enforcement  of  and  Appeal  from  Orders, 

120.  All  orders  made  by  the  Court  of  Chancery  in  England  or  Ireland  under  this  Power  to 
Act  may  be  enforced  in  the  same  manner  in  which  orders  of  such  Court  of  Chancery  enforce 
made  in  any  suit  pending  therein  maybe  enforced,  and  for  the  purposes  of  this  part  orders. 
of  this  Act  the  Court  of  the  Vice-Warden  of  the  Stannaries  shall,  in  addition  to  its 
ordinary  pnivers,  have  the  same  power  of  enforcing  any  orders  made  by  it  as  the  Court  of 
Chancery  in  England  has  in  relation  to  matters  within  the  jurisdiction  of  such  Court,  and 

for  the  last-mentioned  pmposes  the  jurisdiction  of  the  Vice-Warden  of  the  Stannaries 
shall  be  deemed  to  be  co-extensive  in  local  limits  with  the  jurisdiction  of  the  Court  of 
Chancery  in  England. 

[See  Stannaries  Court  [Abolition)  Act,  1896.) 

121.  "Where  an  order,  interlocutor,   or  decree  has  been  made  in  Scotland  for  Power  to 
winding-up  a  company  by  the  Court,  it  shall  be  competent  to  the  Coiirt  in  Scotland  order  con- 
during  session,  and  to  the  Lord  Ordinary  on  the  Bills  during  vacation,  on  production  tributories  in 
by  the  liquidators  of  a  list  certified  by  them  of  the  names  of  the  contributories  liable  Scotland  to 
in  payment  of  any  calls  which  they  may  wish  to  enforce,  and  of  the  amount  due  by  pay  calls, 
each  contributory  respectively,  and  of  the  date  when  the  same  became  due,  to 
pronounce  forthwith  a  decree  against  such  contributories  for  payment  of  the  siims 

so  certified  to  be  due  by  each  of  them  respectively,  with  interest  from  the  said  date 
till  payment,  at  the  rate  of  five  pounds  per  centum  per  annum,  in  the  same  way 
and  to  the  same  effect  as  if  they  had  severally  consented  to  registration  for  execu- 
tion, on  a  charge  of  six  days,  of  a  legal  obligation  to  jiay  svich  calls  and  interest ; 
and  such  decree  may  be  extracted  immediately,  and  no  suspension  thereof  shall  be 
competent,  except  on  caution  or  consignation,  unless  with  special  leave  of  the  Court 
or  Lord  Ordinary. 

[See  Companies  Act,  1886,  s.  5.) 
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Scotland 
p.  504 


Order  made  122.  Any  order  made  by  the  Court  in  England  for  or  in  the  course  of  the 

in  England  to  'winding-up  of  a  company  under  this  Act  shall  be  enforced  in  Scotland  and  Ireland 
be  enforced  in  in  the  Coui-ts  that  would  respectively  have  had  jurisdiction  in  respect  of  such 
Ireland  and  company  if  the  registered  office  of  the  company  has  been  situate  in  Scotland  or 
Ireland,  and  in  the  same  manner  in  all  respects  as  if  such  order  had  been  made  by 
the  Courts  that  are  hereby  required  to  enforce  the  same  ;  and  in  like  manner 
orders,  interlocutors,  and  deci-ees  made  by  the  Court  in  Scotland  for  or  in  the  course 
of  the  vrinding-tip  of  a  company  shall  be  enforced  in  England  and  Ireland,  and 
orders  made  by  the  Court  in  Ireland  for  or  in  the  course  of  winding-up  a 
company  shall  be  enforced  in  England  and  Scotland  by  the  Courts  which  would 
respectively  have  had  jurisdiction  in  the  matter  of  such  company  if  the  registered 
office  of  the  company  were  situate  in  the  division  of  the  United  Kingdom  where  the 
order  is  rec[uired  to  be  enforced,  and  in  the  same  manner  in  all  respects  as  if  such 
order  had  been  made  by  the  Court  required  to  enforce  the  same  in  the  case  of  a 
company  within  its  own  jurisdiction. 

[See  as  to  Scotland,  ComjMnies  Act,  1886,  s.  5.) 


Mode  of  deal- 
ing with 
orders  to  be 
enforced  by 
other  Courts, 
p.  505 


Appeals  from 
orders. 


p.  582 


Judicial 
notice  to  be 
taken  of 
signature  of 
officers. 


Special  com- 
missioners 
for  receiving 
evidence- 


123.  "Where  any  order,  interlocutor,  or  decree  made  by  one  Court  is  required  to 
be  enforced  by  another  Court,  as  hereinbefore  provided,  an  office  copy  of  the  order, 
interlocutor,  or  decree  so  made  shall  be  produced  to  the  proper  officer  of  the  Court 
required  to  enforce  the  same,  and  the  production  of  such  office  copy  shall  be 
sufficient  evidence  of  such  order,  interlocutor,  or  decree  having  been  made,  and 
thereupon  such  last-mentioned  Court  shall  take  such  steps  in  the  matter  as  may  be 
requisite  for  enforcing  such  order,  interlocutor,  or  decree,  in  the  same  manner  as  if 
it  were  the  order,  interlocutor,  or  decree  of  the  Court  enforcing  the  same. 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

124.  Rehearings  of  and  appeals  from  any  order  or  decision  made  or  given  in  the 
matter  of  the  winding-up  of  a  company  by  any  Court  having  jurisdiction  under 
this  Act  may  be  had  in  the  same  manner  and  subject  to  the  same  conditions  in  and 
subject  to  which  appeals  may  be  had  from  any  oi'der  or  decision  of  the  same  Court 
in  cases  within  its  ordinary  jurisdiction  ;  subject  to  this  restriction,  that  no  such 
rehearing  or  appeal  shall  be  heard  unless  notice  of  the  same  is  given  within  three 
iceehs  after  any  order  complained  of  has  been  made,  in  manner  in  which  notices  of 
appeal  are  ordinarily  given  according  to  the  practice  of  the  Court  appealed  from, 
unless  such  time  is  extended  by  the  Court  of  Appeal :  'provided,  %c. 

{As  to  Scotland,  see  Companies  Act,  1886,  ss.  5,  6.  The  proviso  did  not  relate 
to  Scotland,  and  is  repealed  by  Stannaries  Act,  1896,  s.  5.  As  to  the  time,  see 
Judicature  Act,  1894.) 

125.  In  all  proceedings  under  this  part  of  this  Act,  all  Courts,  judges,  and 
persons  judicially  acting,  and  all  other  officers,  judicial  or  ministerial,  of  any  Court, 
or  employed  in  enforcing  the  process  of  any  Court,  shall  take  judicial  notice  of  the 
signature  of  any  officer  of  the  Courts  of  Chancery  or  Bankruptcy  in  England  or  in 
Ireland,  or  of  the  Court  of  Session  in  Scotland,  or  of  the  registrar  of  the  Court  of  the 
Vice-  Warden  of  the  Stannaries,  and  also  of  the  official  seal  or  stamp  of  the  several 
offices  of  the  Courts  of  Chancery  or  Bankruptcy  in  England  or  Ireland,  or  of  the 
Court  of  Session  in  Scotland,  or  of  the  Court  of  the  Vice-  Warden  of  the  Stannaries, 
when  such  seal  or  stamp  is  ajjjiended  to  or  impressed  on  any  document  made,  issued, 
or  signed  under  the  provisions  of  this  part  of  the  Act,  or  any  official  copy  thereof. 

(.lis  to  words  in  italics,  see  Stannaries  Court  {Abolition  Act),  1896.) 

126.  The  Commissioners  of  the  Court  of  Bankruptcy  and  the  judges  of  the 
County  Courts  in  England  who  sit  at  places  more  than  twenty  miles  from  the 
General  Post  Office,  and  the  commissioners  of  bankrupt  and  the  assistant  barristers 
and  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland,  shall  be  com- 
missioners for  the  purpose  of  taking  evidence  \uider  this  Act  in  cases  where  any 
company  is  wound  up  in  any  part  of  the  United  Kingdom,  and  it  shall  be  lawful 
for  the  Court  to  refer  the  whole  or  any  part  of  the  examination  of  any  witnesses 
under  this  Act  to  any  person  hereby  appointed  commissioner,  although  such  com- 
missioner is  out  of  the  jurisdiction  of  the  Court  that  made  the  order  or  decree  for 
winding-up  the  company  ;  and  every  such  commissioner  shall,  in  addition  to  any 
j)Owcr  of  summoning  and  examining  witnesses,  and  requiring  the  production  or 
delivery  of  documents,  and  certifying  or  punishing  defaults  by  witnesses,  which  he 
might  lawfully  exercise  as  a  Commissioner  of  the  Court  of  Bankruptcy,  judge  of  a 
County  Court,  commissioner  of  bankrupt,  assistant  barrister,  or  recorder,  or  as  a 
fihcritf  of  a  county,  havo  in  the  mutter  so  referred  to  him  all  the  same  powers  of 
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summoning-  and  examining'  witnesses,  and  requiring  the  production  or  delivery  of 
documents,  and  punishing  defaults  by  witnesses,  and  allowing  costs  and  charges 
and  expenses  to  witnesses,  as  the  Coui't  which  made  the  order  for  winding-up  the 
company  has ;  and  the  examination  so  taken  shall  be  returned  or  reported  to  such 
last -mentioned  Coiu't  in  such  manner  as  it  directs. 

[The  tvords  in  italics  repealed  by  S.  L.  Ji.  Act,  1875.) 

127.  The  Court  may  direct  the  examination  in  Scotland  of  any  person  for  the  Court  may 
time  being  in  Scotland,  whether  a  contributory  of  the  company  or  not,  in  regard  to  order  the 
the  estate,  dealings,  or  affairs  of  any  company  in  the  course  of  being  wound  up,  or  exaiiuiiation 
in  regard  to  the  estate,  dealings,  or  affairs  of  any  person  being  a  contributory  of  "i  X"^^"-''*^'^^  ^^ 
the  company,  so  far  as  the  company  may  be  interested  therein  by  reason  of  his  Scotland, 
being  such  contributory,  and  the  order  or  (iommission  to  take  such  examination  shall  p.  523 

be  directed  to  the  sheriff  of  the  county  in  which  the  person  to  bo  examined  is  resid- 
ing or  happens  to  be  for  the  time,  and  the  sheriff  shall  summon  such  person  to 
appear  before  him  at  a  time  and  place  to  bo  specified  in  the  summons  for  examination 
upon  oath  as  a  witness  or  as  a  haver,  and  to  produce  any  books,  papers,  deeds, 
or  documents  called  for  which  may  be  in  his  possession  or  power,  and  the  sheriff 
may  take  such  examination  either  orally  or  upon  written  interrogatories,  and  shall 
report  the  same  in  writing  in  the  usual  form  to  the  Court,  and  shall  transmit  with 
such  report  the  books,  papers,  deeds,  or  documents  produced,  if  the  originals 
thereof  are  required  and  specified  by  the  order,  or  otherwise  such  copies  thereof  or 
extracts  therefrom,  authenticated  by  the  sheriff,  as  may  be  necessary  ;  and  in  case 
any  person  so  summoned  fails  to  appear  at  the  time  and  place  specified,  or  appearing 
refuses  to  be  examined  or  to  make  the  production  required,  the  sheriff  shall  proceed 
against  such  person  as  a  witness  or  haver  duly  cited,  and  failing  to  appear  or 
refusing  to  give  evidence  or  make  production  may  be  proceeded  against  by  the  law 
of  Scotland  ;  and  the  sheriff  shall  be  entitled  to  such  and  the  like  fees,  and  the 
witness  shall  be  entitled  to  such  and  the  like  allowances,  as  sheriffs  when  acting 
as  commissioners  under  appointment  from  the  Court  of  Session  and  as  witnesses 
and  havers  are  entitled  to  in  the  like  cases  according  to  the  law  and  practice  of 
Scotland  :  if  any  objection  is  stated  to  the  sheriff  by  the  witness,  either  on  the 
ground  of  his  incompetency  as  a  witness,  or  as  to  the  production  required  to  be 
made,  or  on  any  other  ground  whatever,  the  sheriff  may,  if  he  thinks  fit,  report 
such  objection  to  the  Court,  and  suspend  the  examination  of  such  witness  until  such 
objection  has  been  disposed  of  by  the  Coui-t. 

{Amended  as  to  Scotland,  Companies  Act,  1886,  s.  5.) 

128.  Any    affidavit,  affirmation,  or  declaration  required  to  be  sworn  or  made  Affidavits,  &c. 
under  the  provisions  or  for  the  piui^oscs  of  this  part  of  this  Act  may  be  la-tt-fully  may  be^ sworn 
sworn  or  made  in  Great  Britain  or  Ireland,  or  in  anj'  colony,  island,  plantation,  or  in  Ireland, 
place  under  the  dominion  of  her  Majesty  in  foreign  parts,  before  any  Coiu-t,  judge,  Scotland,  or 
or  person  lawfiilly  authorized  to  take  and  receive  affidavits,  affinuations,  or  declara-  the  colonies 
tions,  or  before  any  of  her  Majesty's  consuls  or  vice-consuls  in  any  foreign  parts  before  any 
out  of  her  Majesty's  dominions,  and  all  Coiu-ts,  jiidges,  ju.stices,  commissioners,  and  competent 
persons  acting  judicially  shall  take  judicial  notice  of  the  seal  or  stamp  or  signatiu-e  Court  or 

(as  the  case  may  be)  of  any  such  Com-t,  jiidg-e.  person,  consid,  or  ^'ice-cons^d  attached,   person, 
appended,  or  subscribed  to  any  such  affida^-it,  affirmation,  or  declaration,  or  to  any  p.  181 
other  docimient  to  be  used  for  the  purposes  of  this  part  of  this  Act. 

Voluntary  Windiny-up  of  Company. 

129.  A  company  under  this  Act  may  be  wound  Tip  volimtarily, 

(1.)  Whenever  the  period,  if  any,  fixed  for  the  dm-ation  of  the  company  by  the  Circumstances 
articles  of  association  expii-es,  or  whenever  the  event,  if  anj^,  occiu-s,  upon  under  which 
the  occuia-ence  of  which  it  is  provided  by  the  articles  of  association  that  company  may 
the  company  is  to  be  dissolved,  and  the  company  in  general  meeting  has   be  wmmd  up 
passed  a  resolution  reqtiiring  the  company  to  be  wound  up  volimtarily  :  voluntarily. 

(2.)  "Whenever   the    company   has    passed    a    special    resolution    reqiuring    the  p_  q\^ 
company  to  be  wound  up  voluntarily : 

(3.)  Wlienever  the  company  has  passed  an  extraordinary  resolution  to  the  effect 
that  it  has  been  proved  to  theu"  satisfaction  that  the  company  cannot  by 
reason  of  its  liabilities  continue  its  business,  and  that  it  is  adAisable  to 
wind  up  the  same  : 

For  the  purposes  of  this  Act  any  resolution  shall  be  deemed  to  be  extraordinary 
which  is  passed  in  such  manner  as  woiild,  if  it  had  been  coniii-med  by  a  subsequent 
meeting,  have  constituted  a  special  resolution  as  hereinbefore  defined. 

P.  3e 
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130.  A  voluntary  winding-up  shall  be  deemed  to  commence  at  the  time  of  the 
passing  of  the  resolution  authorizing  such  winding-up. 

131.  Whenever  a  company  is  wound  up  volimtarily  the  company  shall,  from  the 
date  of  the  commencement  of  such  winding-up,  cease  to  carry  on  its  business, 
except  in  so  far  as  may  be  required  for  the  beneficial  winding-up  thereof,  and  all 
transfers  of  shares,  except  transfers  made  to  or  M-ith  the  sanction  of  the  liquidators, 
or  alteration  in  the  status  of  the'members  of  the  company,  taking  place  after  the 
commencement  of  such  winding-up,  shall  be  void,  but  its  corporate  state  and  all  its 
coi-porate  powers  shall,  notwithstanding  it  is  othei-wise  provided  by  its  regulations, 
continue  until  the  affairs  of  the  company  are  wound  up. 

132.  Notice  of  any  special  resolution  or  extraordinary  resolution  passed  for 
winding-up  a  company  voluntarily  shall  be  given  by  advertisement  as  respects 
companies  registered  in  England  in  the  London  Gazette,  as  respects  companies 
registered  in  Scotland  in  the  Edinburgh  Gazette,  and  as  respects  companies 
registered  in  Ireland  in  the  Dublin  Gazette. 

133.  The  following  consequences  shall  ensue  upon  the  voluntary  winding-up  of 
a  company : 

(1.)  The  property  of  the  company  shall  be  applied  in  satisfaction  of  its  liabilities 
pari  passu,  and,  subject  thereto,  shall,  unless  it  be  otherwise  pro\dded  by 
the  regulations  of  the  company,  be  distributed  amongst  the  members 
according  to  their  rights  and  interests  in  the  company  : 

(2.)  Liquidators  shall  be  appointed  for  the  piu-pose  of  winding-up  the  affairs  of 
the  company  and  distributing  the  property  : 

(3.)  The  company  in  general  meeting  shall  appoint  such  persons  or  person  as  it 
thinks  fit  to  be  liquidators  or  a  lic^uidator,  and  may  fix  the  remuneration 
to  be  paid  to  them  or  him  : 

(4.)  If  one  person  only  is  appointed,  all  the  provisions  herein  contained  in 
reference  to  several  liquidators  shall  apply  to  him  : 

(5.)  Upon  the  appointment  of  liquidators,  all  the  powers  of  the  directors  shall 
cease,  except  in  so  far  as  the  company  in  general  meeting  or  the  liquidators 
may  sanction  the  continuance  of  such  powers  : 

(6.)  When  several  liquidators  are  appointed,  every  power  hereby  given  may  be 
exercised  by  such  one  or  more  of  them,  as  may  be  determined  at  the  time 
of  their  appointment,  or  in  default  of  such  detennination  by  any  number 
not  less  than  two  : 

(7.)  The  liqviidators  may,  without  the  sanction  of  the  Court,  exercise  all  powers 
by  this  Act  given  to  the  official  liquidator  : 

(8.)  The  liquidators  may  exercise  the  powers  hereinbefore  given  to  the  Court  of 
settling  the  list  of  contributories  of  the  company,  and  any  list  so  settled 
shall  be  i;r!;Ma/«cie  evidence  of  the  liability  of  the  persons  named  therein 
to  be  contributories : 

(9.)  The  liquidators  may  at  any  tune  after  the  passing  of  the  resolution  for 
winding-up  the  company,  and  before  they  have  ascertained  the  sufficiency 
of  the  assets  of  the  company,  call  on  all  or  any  of  the  contributories  for  the 
tune  being  settled  on  the  list  of  contributories  to  the  extent  of  their  lia- 
bility to  pay  all  or  any  sums  they  deem  necessary  to  satisfy  the  debts  and 
liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  winding 
it  up,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  and  the  liquidators  may  in  making  a  call  take  into  considera- 
tion the  probability  that  some  of  the  contributories  upon  whom  the  same  is 
made  may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the  same: 

(10.)  The  liquidators  sliall  pay  the  debts  of  the  company,  and  adjust  the  rights  of 
the  contributories  amongst  themselves. 

134.  Where  a  company  limited  by  guarantee,  and  having  a  capital  divided  into 
shares,  is  being  wound  up  vohmtarily,  any  share  capital  that  may  not  have  been 
called  up  sliall  be  deemed  to  be  assets  of  the  comjiany  and  to  be  a  specialty  debt 
due  from  each  member  to  the  company  to  the  extent  of  any  sums  that  may  be 
unpaid  on  any  shares  held  by  him,  and  payable  at  such  time  as  may  be  appointed 
by  tiic  liipiidatoi's. 

135.  A  company  about  to  be  wound  up  voluntarily,  or  in  the  course  of  being 
wound  up  voluntarily,  may,  by  an  extraordinary  resolution,  delegate  to  its  creditors, 
or  to  any  committee  of  its  creditors,  the  power  of  appointing  liquidators  or  any  of 
them,  and  siip])]ying  any  vacancies  in  the  appointment  of  liquidators,  or  may  by  a 
like  r('soluti<m  ('utrr  into  any  aiTangement'with  respect  to  tlie  powers  to  be  exer- 
cised by  the  liquidators,  and  the  manner  in  which  they  are  to  be  exercised ;  and  any 
act  donr^  by  th(^  creditors,  in  pursuance  of  such  delegated  power,  shall  have  the 
same  effect  as  if  it  liad  hcvn  done  by  tlie  company. 
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136.  Any  aiTangcment  entered  into  between  a  company  ahtnit  to  be  wound  np  Arrangement 
voluntarily,  or  in  the  course  of  being  wound  up  voluntarily,  and  its  creditor.s,  shall  when  binding 
be  binding  on  the  company  if  sanctioned  by  au  extraordinary  resolution,  and  on  the  on  creditors, 
creditors  if  acceded  to  by  three-fourths  in  numT)cr  and  value  of  the  creditors,  sub- 
ject to  such  right  of  apjDeal  as  is  liereiuaftcr  mentioned. 

137.  Any  creditor  or  contributory  <jf  a  company  that  has  in  manner  aforesaid  Power  of 
entered  into  any  an-angement  with  its  c:reditors  may,  within  three  weeks  from  the  creditor  or 
date  of  the  completion  of  such  arrangement,  apj^oal  to  the  Court  against  such  contributory 
aiTangement,   and  the  Coiu-t  may  thereupon,  as  it  thinks  just,  amend,  vary,  or  to  appeal, 
confirm  the  same. 

138.  Where  a  company  is  being  wound  up  voluntarily,  the  liquidators  or  any  Power  for 
contributory  of  the  company  may  apply  to  the  Court  in  England,  Ireland,  m-  Scot-   liquidators  or 
land,  or  to  the  Lord  Ordinary  on  the  bills  in  Scotland,  in  time  of  vacation,  to  deter-   contributories 
mine  any  question  arising  in  the  matter  of  such  winding-up,   or  to  exercise,   as  in  voluntary 
respects  the  enforcing  of  calls,  or  in  respect  of  any  other  matter,  all  or  any  of  the  winding-up  to 
powers  which  the  Coiu't  might  exercise  if  the  company  were  being  wound  up  by  the  apply  to 
Court ;   and  the  Court  or  Lord  Ordinary,  in  the  case  aforesaid,  if  satisfied  that  the   Court, 
determination  of  sucli  question,  or  the  required  exercise  of  power,  'will  be  just  and  p_  554 
beneficial,  may  accede,  wholly  or  partially,  to  such  application,  on  such  tenns  and 

subject  to  such  conditions  as  the  Court  tliinks  fit,  or  it  may  make  such  other  order, 
interlocutor,  or  decree  on  such  application  as  the  Court  thinks  just. 

{Js  to  meaning  0/"  Court,''  see  C.  [W.  U.)  Act,  1890,  ss.  32  (2)  1.) 

139.  AYhcre  a  company  is  being  wound  up  voluntarily  the  liquidators  may  from  Power  of 
time  to  time,  during  the  continuance  of  such  winding-up,  summon  general  meetings  liquidators  to 
of  the  company  for  the  piu'pose  of  obtaining  the  sanction  of  the  company  l)y  special  "^'^'^  general 
resolution  or  extraordinary  resolution,  or  for  any  other  purposes  they  think  fit ;  and  meeting. 

in  the  event  of  the  winding-iip  continuing  for  more  than  one  year,  the  liquidators 
shall  summon  a  general  meeting  of  the  company  at  the  end  of  the  first  year,  and  of 
each  succeeding  j^ear  from  the  commencement  of  the  winding-up,  or  as  soon  there- 
after as  may  be  convenient,  and  shall  lay  before  such  meeting  an  account  showdng 
their  acts  and  dealings,  and  the  manner  in  which  the  winding-up  has  been  con- 
ducted during  the  preceding  year. 

140.  If  any  vacancy  occui-s  in  the  office  of  liquidators  appointed  by  the  company.   Power  to  fill 
by  death,  resignation,  or  otherwise,  the  company  in  general  meeting  may,  subject   up  vacancy  in 
to  any  arrangement  they  may  have  entered  into  with  their  creditors,  fill  up  such  liquidators, 
vacancy,  and  a  general  meeting  for  the  purpose  of  filling  up  such  vacancy  may  be 

convened  by  the  continuing  liquidators,  if  any,  or  by  any  contributory  of  the  com- 
pany, and  shall  be  deemed  to  have  been  duly  held  if  held  in  manner  prescribed  by 
the  rogulations  of  the  company,  or  in  such  other  manner  as  may,  on  application  by 
tile  continuing  licpiidator,  if  any,  or  by  any  contributorj^  of  the  company,  be  deter- 
mined by  the  Coiu-t. 

141.  If  from  any  cause  whatever  there  is  no  liquidator  acting  in  the  case  of  a  Power  of 
voluntary  winding-up,  the  Court  may,  on  the  application  of  a  contributory,  appoint  Court  to 

a  liquidator  or  liquidators ;    the  Court  may  also,   on   due   cause   shown,    remove   appoint  liqui- 
any  liquidator,  and  appoint  another  liquidator  to  act  in  the  matter  of  a  voluntary  dators. 
wdnding-up. 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

142.  As  soon  as  the  affairs  of  the  company  are  fully  wound  up,  the  liquidators  Liquidators 
shall  make  up  an  account  showing  the  manner  in  which  such  winding-up  has  been   on  conclusion 
conducted,  and  the  property  of  the  company  disposed  of;  and  thereupon  they  shall  of  winding-up 
call  a  general  meeting  of  the  company  for  the  purpose  of  ha^dng  the  account  laid  to  make  up 
before  them,  and  hearing  any  explanation  that  may  bo  given  by  the  liquidators  :    an  account, 
the  meeting  shall  be  called  by  advertisement,  specifjdng  the  time,  place,  and  object  p.  665 

of  such  meeting ;  and  such  advertisement  shall  be  published  one  month  at  least 
pre-\aously  to  the  meeting,  as  respects  companies  registered  in  England  in  the 
London  Gazette,  and  as  respects  companies  registered  in  Scotland  in  the  Edinbvu'gh 
Gazette,  and  as  respects  companies  registered  in  Ireland  in  the  Dublin  Gazette. 

143 .  The  liquidators  shall  make  a  return  to  the  registrar  of  such  meeting  having  Liquidators 
been  held,  and  of  the  date  at  which  the  same  was  held,  and  on  the  expiration  of  to  report 
three  months  from  the  date  of  the  registration  of  such  return  the  company  shall  be  meeting  to 
deemed  to  be  dissolved  :  if  the  liquidators  make  default  in  making  such  return  to  registrar, 
the  registrar,  they  shall  incm*  a  penalty  not  exceeding  five  pounds  for  every  day  p.  665 
during  which  such  default  continues. 
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Appendix  A. 


Costs  of 
voluntary 
]iqviidation. 
p.  664 
Saving  of 
rights  of 
creditors. 
p.  39 
Power  of 
Coiu't  to  adopt 
proceedings 
of  voluntary 
Avinding-up. 


144.  All  costs,  charges,  and  expenses  properly  incurred  in  the  voluntary 
■v^"inding-up  of  a  company,  including  the  remuneration  of  the  liquidators,  shall  be 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  claims. 

145.  The  voliintary  -winding-up  of  a  company  shall  not  be  a  bar  to  the  right  of 
any  creditor  of  svich  company  to  have  the  same  wound  up  by  the  Court,  if  the 
Coui-t  is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a  voluntary 
winding-up. 

146.  Where  a  company  is  in  course  of  being  Avound  up  voluntarily,  and  pro- 
ceedings are  taken  for  the  purpose  of  having  the  same  wound  up  by  the  Court,  the 
Cotirt  may,  if  it  thinks  fit,  not Avith standing  that  it  makes  an  order  directing  the 
company  to  be  wound  up  by  the  Court,  provide  in  such  order  or  in  any  other  order 
for  thcudoiDtion  of  all  or  any  of  the  proceedings  taken  in  the  course  of  the  voluntary 
Avinding-up. 


Power  of 
Court  on  ap- 
plication to 
direct 

Avinding-up, 
subject  to 
supervision, 
pp.  57,  668 
Petition  for 
Avinding-up, 
subject  to 
supervision. 
p.  668 
Court  may 
have  regard 
to  wishes  of 
creditors, 
pp.  78,  347 


Power  to 
Court  to 
ajipoiut  addi- 
tiiiiial  liqui- 
daturs  in 
winding-up 
subject  to 
supervision. 
p.  668 

Effect  of  order 
of  Court  for 
winding-up 
subject  to 
supervision. 


Winding-up  subject  to  the  Supervision  of  the  Court. 

147.  When  a  resolution  has  been  passed  by  a  company  to  Avind  up  voluntarily, 
the  Court  may  make  an  order  directing  that  the  voluntary  Avinding-vip  should 
continue,  but  subject  to  such  supervision  of  the  Court,  and  with  such  liberty  for 
creditors,  contributories,  or  others  to  apply  to  the  Court,  and  generally  upon  such 
terms  and  subject  to  such  conditions  as  the  Coiu't  thinks  just. 

[As  to  Scotland,  see  Companies  Act,  1886,  «.  5.) 

148.  A  petition,  praying  wholly  or  in  part  that  a  voluntary  winding-up  should 
continue,  but  subject  to  the  supervision  of  the  Court,  and  which  Avinding-up  is 
hereinafter  referred  to  as  a  winding-up  siibject  to  the  supervision  of  the  Coiu't, 
shall,  for  the  purpose  of  giving  jiuisdiction  to  the  Court  over  suits  and  actions,  be 
deemed  to  be  a  petition  for  Avindiug-up  the  company  by  the  Court. 

149.  The  Coui-t  may,  in  determining  whether  a  company  is  to  be  woimd  up 
altogether  by  the  Coui-t  or  subject  to  the  supervision  of  the  Court,  in  the  appoint- 
ment of  liquidator  or  liquidators,  and  in  all  other  matters  relating  to  the  Avinding- 
up  subject  to  supervision,  have  regard  to  the  wishes  of  the  creditors  or  contributories 
as  proved  to  it  by  any  sufficient  cAidence,  and  may  direct  meetings  of  the  creditors 
or  contributories  to  be  summoned,  held,  and  regulated  in  such  manner  as  the  Coirrt 
directs,  for  the  purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to  act 
as  chairman  of  any  such  meeting,  and  to  report  the  result  of  such  meeting  to  the 
Court  :  in  the  case  of  creditors,  regard  shall  be  had  to  the  value  of  the  debts  due  to 
each  creditor,  and  in  the  case  of  contributories  to  the  nvimber  of  votes  conferi'ed  on 
each  contributory  by  the  regulations  of  the  company. 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

150.  "WTiere  any  order  is  made  by  the  Court  for  a  Avinding-up  subject  to  the 
supcrAision  of  the  Court,  the  Court  may,  in  such  order  or  in  any  subsequent  order, 
appoint  any  additional  liquidator  or  liquidators ;  and  any  liquidators  so  appointed 
by  the  Coiu't  shall  haA'e  the  same  poAvers,  be  subject  to  the  same  obligations,  and 
in  all  respects  stand  in  the  same  position  as  if  they  had  been  appointed  by  the 
company :  the  Coiu't  may  from  time  to  time  remoA'e  any  liquidators  so  appointed 
by  the  Court,  and  fill  up  any  A'acancy  occasioned  by  such  removal,  or  by  death  or 
resignation. 

{As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

151.  Where  an  order  is  made  for  a  winding-up  subject  to  the  supervision  of  the 
Court,  the  liquidators  appointed  to  conduct  such  Avinding-up  may,  subject  to  any 
I'cstrictions  imposed  by  the  Coiu't,  exercise  all  their  poAvcrs,  Avithout  the  sanction 
or  intervention  of  the  Coiu't,  in  the  same  manner  as  if  the  company  were  being 
wound  up  altogether  A'oluntarily ;  but,  save  as  aforesaid,  any  order  made  by  the 
Court  for  a  Avinding-up  subject  to  the  supervision  of  the  Court,  shall  "for  all 
purposes,  including  the  staying  of  actions,  suits,  and  other  proceedings,  be  deemed 
to  be  an  order  of  the  Court  for  Avinding-up  the  company  by  the  Court,  and  shall 
confer  ftill  iiuthority  on  the  Court  to  makc^  calls,  or  to  enforce  calls  made  by  the 
liquidatiirs,  and  to  (wcrcise  all  other  poAvers  Avliich  it  might  have  exercised  if  an 
order  liud  been  made  for  Avinding-up  the  company  altogether  by  the  Coiu't ;  and  in 
the  j(;onstruction  of  the  provisions  Avhereby  the  Court  is  empoAvered  to  direct  any 
act  or  thing  to  be  done  to  or  in  faA'our  of  the  official  liquidators,  the  expression 
official  liquidators  shall  be  doomed  to  mean  the  liquidat(,>rs  conducting  the  winding- 
up  subject  to  the  supervision  of  the  Court. 
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152.  Where  an  order  has  boon  made  for  the  winding-up  of  a  company  siiLjoct  to  Appointment 
the  super-vasion  of  the  Court,  and  such  order  is  afterwards  superseded  by  an  order  in  certain 
directing-  the  company  to  be  wound  up  compulsoriiy,  the  Coui-t  may  in  such  last-  cases  of  volun- 
montionod  order,  or  in  any  subsequent  order,  appoint  the  voluntary  liquidators  or  tary  liquida- 
any  of  tliom,  either  provisionally  or  ponnanentlj^,  and  either  with  or  Mathout  the  tors  to  office 
addition  of  any  other  persons,  to  be  official  liquidators.  of  official 

liquidators. 

Supplemental  Trovisions. 

153.  Wlicre  any  company  is  being  wound  up  by  the  Court  or  subject  to  the  Dispositions 
supervision  of  the  Court,  all  dispositions  of  the  property,  effects,  and  things  in  action  after  the  com- 
of  the  company,  and  every  transfer  of  shares,  or  altei-ation  in  the  status  of  the  mencementof 
members  of  the  company,  made  between  the  commencement  of  the  winding-up  and  the  winding- 
tlic  order  for  winding-up,  shall,  unless  the  Cotu-t  otlier-\vise  orders,  be  void.  up  avoided. 

164.  Where  any  company  is  being  wound  up,  all  books,  accounts,  and  docu-   'J^Iiq  ljt)oks  of 
ments  of  the  company  and  of  the  liquidators  shall,  as  between  the  contributories  of  h^q  comi^any 
the  company,  be  pr'uiid  facie  evidence  of  the  truth  of  all  matters  purporting  to  be  to  be  evidence, 
therein  recorded.  p_  m 

155.  Where  any  company  has  been  wound  up  under  this  Act,  and  is  about  to  be    .     ,     ■,.,      ,  , 
dissolved,  the  books,  accounts,  and  documents  of  the  company  and  of  the  liqui-     t  y.'^  -l.        " 
dators  may  be  disposed  of  in  the  following  way ;  that  is  to  say,  where  the  company  " '       , 
has  been  wound  up  by  or  subject  to  the  supervision  of  the  Coru-t,  in  such  way  as  '•.          ^' '      ^ 
the  Coui't  directs,  and  where  the  company  has  been  wound  \vp  voluntarily,  in  such   ,-. 

way  as  the  company  by  an  extraordinary  resolution  directs  ;  but  after  the  lapse  of  '      P     7* 

five  years  fi'om  the  date  of  such  dissolution,  no  responsibility  shall  rest  on  the  P-  ""^ 

company  or  the  liquidators,  or   any   one   to   whom  the    custody  of   such    books, 

accounts,  and  documents  has  been  committed,  by  reason  that  the  same  or  any  of 

them  cannot  be  made  forthcoming  to  any  party  or  parties  claiming  to  be  interested 

therein. 

156.  Where  an  order  has  been  made  for  winding-up  a  company  by  the  Court  or  Inspection  of 
subject  to  the  super^dsion  of  the  Coiu-t,  the  Court  may  make  such  order  for  the  in-  books, 
spection  by  the  creditors  and  contributories  of  the  company  of  its  books  and  papers  p.  112 

as  the  Court  thinks  just,  and  any  books  and  papers  in  the  possession  of  the  com- 
pany may  be  inspected  by  creditors  or  contributories  in  conformity  ^vith  the  order 
of  the  Court,  but  not  further  or  otherwise. 

157.  Any  person  to  whom  anything  in  action  belonging  to  the  company  is  as-  Power  of 
signed  in  pursuance  of  this  Act  may  bring  or  defend  any  action  or  smt  relating  to  assignee  to 
such  thing  in  action  in  his  own  name.  sue. 

158.  In  the  event  of  any  company  being  wound  up  under  this  Act,  all  debts  j^gi^i;;^  of  all 
payable  on  a  contingency,  and  all  claims  against  the  company,  present  or  futiu-e,  closcriptions 
certain  or  contingent,  ascertained  or  sounding  only  in  damages,  .shall  be  admissible  ^q  ijg  i^roved 
to  proof  against  the  company,  a  just  estimate  being  made,  so  far  as  is  possible,  of  „_  359 

the  valiie  of  all  .such  debts  or  claims  as  may  be  subject  to  any  contingency  or  sound 
only  in  damages,  or  for  some  other  reason  do  not  bear  a  certain  value. 
{An  to  insolvent  companies,  see  Jud.  Act,  1875,  s.  10.) 

159.  The  liqiiidators  may,  with  the  sanction  of  the  Court,  where  the  company  is  General 
being  wound  up  by  the  Court  or  subject  to  the  supervi,sion  of  the  Coiu-t,  and  witli  scheme  of 
the  sanction  of  an  extraordinary  resolution  of  the  company  where  the  company  is  liquidation 
being  wound  up  altogether  voluntarily,  pay  any  classes  of  creditors  in  fidl,  or  make  may  be  sane- 
such  compromise  or  other  arrangement  as  the  liquidators  may  deem  expedient  with  tioned. 
creditors  or  persons  claiming  to  be  creditors,  or  persons  having  or  alleging  them-  p_  559 
selves  to  have  any  claim,  present  or  futiu-e,  certain  or  contingent,  ascertained  or 

sounding  only  in  damages  against  the  company,  or  whereby  the  company  may  be 
rendered  liable. 

{Amended  by  C.  {TF.  U.)  Act,  1890,  s.  12.) 

160.  The  liquidators  may,  with  the  sanction  of  the  Coirrt  where  the  company  is  Power  to 
being  wound  up  by  the  Coiu-t  or  siibject  to  the  supervision  of  the  Coiu-t,  and  \\ith   conqiromise. 
the  sanction  of  an  extraordinary  resolution  of  the  company  where  the  company  is  „    ggg 
being  wound  up  altogether  voluntarily,  compromise  all  calls  and  liabilities  to  calls, 

debts,  and  liabilities  capable  of  resulting  in  debts,  and  all  claims,  whether  present 
or  futm-e,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  siib.sist- 
ing  or  -supposed  to  subsist  between  the  company  and  any  contributory  or  alleged 
contributory,  or  other  debtor  or  person  apprehending  liability  to  the  company,  and 
all  questions  in  any  way  relating  to  or  attocting  the  assets  of  the  company  or  the 
winding-up  of  the  company,  upon  the  receipt  of  such  .sums,  payable  at  such  times, 
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and  generally  upon  such  tenns  as  may  be  agreed  upon,  with  power  for  the  liqui- 
dators to  take  any  security  for  the  discharge  of  such  debts  or  liabilities,  and  to  give 
complete  discharges  in  respect  of  all  or  any  such  calls,  debts,  or  liabilities. 
{Amended  by  C.  {IV.  U.)  Act,  1890,  s.  12.) 

Power  for  161.  Where  any  company  is  proposed  to  be  or  is  in  the  course  of  being  wound 

liquidators  to  up  altogether  voluntarily,  and  the  whole  or  a  portion  of  its  business  or  property 
accept  shares,  is  proposed  to  be  transferred  or  sold  to  another  company,  the  liquidators  of  the 
&c.  as  a  con-  first-mentioned  company  may,  with  the  sanction  of  a  special  resolution  of  the  com- 
sideration  for  pany  by  whom  they  were  appointed,  conferring  either  a  general  authority  on  the 
sale  of  pro-  liquidators,  or  an  authority  in  respect  of  any  particular  arrangement,  receive  in 
perty  of  comijensation  or  part  compensation  for  such   transfer  or  sale  shares,   policies,   or 

company.  other  like  interests  in  such  other  company,  for  the  purpose  of  distribution  amongst 

the  members  of  the  company  being  wound  up,  or  may  enter  into  any  other  arrange- 
ment whereby  the  members  of  the  company  being  wound  up  may,  in  heu  of 
receiving  cash,  shares,  policies,  or  other  like  interests,  or  in  addition  thereto, 
participate  in  the  profits  of  or  receive  any  other  benefit  from  the  purchasing  com- 
pany ;  and  any  sale  made  or  arrangement  entered  into  by  the  liquidators  in 
pursuance  of  this  section  shall  be  binding  on  the  members  of  the  company  being 
wound  up  ;  subject  to  this  proviso,  that  if  any  member  of  the  company  being  wound 
up  who  has  not  voted  in  favour  of  the  special  resolution  passed  by  the  company 
of  which  he  is  a  member  at  either  of  the  meetings  held  for  passing  the  same 
expresses  his  dissent  from  any  such  special  resolution  in  writing  addressed  to 
the  liquidators  or  one  of  them,  and  left  at  the  registered  oSice  of  the  company 
not  later  than  seven  days  after  the  date  of  the  meeting  at  which  such  special 
resolution  was  passed,  such  dissentient  member  may  require  the  liquidators  to  do  one 
of  the  following  things  as  the  liquidators  may  prefer ;  that  is  to  say,  either  to 
abstain  from  carrying  such  resolution  into  efi^ect,  or  to  purchase  the  interest  held 
by  such  dissentient  member  at  a  price  to  be  determined  in  manner  hereinafter  men- 
tioned, such  purchase-money  to  be  paid  before  the  company  is  dissolved,  and  t<3 
be  raised  by  the  liquidators  in  such  manner  as  may  be  determined  by  special 
resolution :  no  special  resolution  shall  be  deemed  invalid  for  the  purposes  of  this 
section  by  reason  that  it  is  passed  antecedently  to  or  concurrently  with  any  resolu- 
tion for  wdnding-up  the  company,  or  for  appointing  liquidators  ;  but  if  an  order  be 
made  within  a  year  for  winding-up  the  company  by  or  subject  to  the  supervision 
of  the  Court,  such  resolution  shall  not  be  of  any  validity  unless  it  is  sanctioned 
by  the  Court. 

162.  The  price  to  be  paid  for  the  purchase  of  the  interest  of  any  dissentient 
member  may  be  determined  by  agreement,  but  if  the  parties  dispute  about  the  same 
such  disjiute  shall  be  settled  by  arbitration,  and  for  the  purposes  of  such  arbitration 
the  provisions  of  "The  Companies  Clauses  Consolidation  Act,  1845,"  with  respect  to 
the  settlement  of  disputes  by  arbitration,  shall  be  incorporated  with  this  Act ;  and 
in  the  construction  of  such  provisions  this  Act  shall  be  deemed  to  be  the  special 
Act,  and  "  the  company"  shall  mean  the  company  that  is  being  wound  up,  and  any 
appointment  by  the  said  incorporated  provisions  directed  to  be  made  under  the  hand 
of  the  secretary,  or  any  two  of  the  directors,  may  be  made  uuder  the  hand  of  the 
liquidator,  if  only  one,  or  any  two  or  more  of  the  liquidators  if  more  than  one. 

163.  Where  any  company  is  being  woimd  up  by  the  Court,  or  subject  to  the 
supervision  of  the  Court,  any  attachment,  sequestration,  distress,  or  execution  put 
in  force  against  the  estate  or  effects  of  the  company  after  the  commencement  of  the 
winding-up  shall  be  void  to  all  intents. 

164.  Any  siicli  conveyance,  mortgage,  delivery  of  goods,  payment,  execution,  or 
other  act  relating  to  propertj'  as  W(udd,  if  made  or  done  by  or  against  any  indi- 
viduiil  trader,  be  deemed,  in  the  event  of  his  bankruptcy,  to  have  been  made  or 
done  Ijy  way  of  undue  or  fraudident  preference  of  the  cx-editors  of  such  trader,  shall, 
if  made  or  done;  by  or  against  any  company,  be  deemed,  in  the  event  of  sucli  com- 
pany l)eing  wound  uj)  under  this  Act,  to  have  been  made  or  done  by  way  of  undue 
or  fraudulent  preference  of  the  creditors  of  such  company,  and  shall  be  invalid 
accordingly  ;  and  for  the  pui-poses  of  this  secticm  the  presentation  of  a  petition  for 
winding- uj)  a  ('ompany  shall,  in  the  C'ase  of  a  company  being  wound  up  by  tlio 
Court  or  subject  tu  the  supervision  of  the  Court,  and  a  resolution  for  winding-up 
the  company  sliall,  in  the  ease  of  a  voluntjiry  winding-up,  be  deemed  to  correspond 
with  the  act  (jf  bankniptcty,  in  the  case  of  an  individual  trader ;  and  any  conveyance 
or  assignment  made  by  any  company  formed  under  this  Act  of  all  its  estate  and 
fffcctH  to  trustees  for  tlie  benefit  of  all  its  creditors  shall  be  void  to  all  intents. 

Power  of  165.    ir/nrr  in  the  course  of  the  icindiiKj-up  of  anij  company  under  this  Act,  it  appears 

Court  to  that  any  past  or  present  director,  nuDtiiyer,  njjieial  or  oilier  liquidator,  or  a)nj  officer  of 
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price. 
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such  company,  lias  misapplied  or  retained  in  his  own  hands,  or  hecome  Uahle  or  acconntahle  assess 
for  any  moneys  of  the  company,  or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  damages 
relation  to  the  company,  the  Court  may,  on  the  application  of  any  liquidator,  or  of  any  against  delin- 
creditor  or  contributory  of  the  company,  notivithstandiny  that  the  offence  is  one  for  uhich  quont  direc- 
ihe  offender  is  criminally  rcsponsihlc,  examine  into  the  conduct  af  such  director,  manayer,    tors  and 
or  other  officer,  and  compel  him  to  repay  any  moneys  so  misapplied  or  retained,  or  for  uhich  officers. 
he  has  hecome  liable  or  accountable,  together  uith  interest   after  such  rate  as  the  Court  ^    539 
thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the  company  by  way  of 
compensation  in  respect  of  such  misapplication,  retainer,  misfeasance,  or  breach  of  trust, 
as  the  Court  thinks  just. 

{Repealed  as  to  England  and  Wales  by  C.  {W.  U.)  Act,  1890,  s.  33,  andreplaced 
by  s.  10.) 

166.  If  any  director,  officer,  or  contributory  of  any  company  wound  up  under  Penalty  on 
this  Act   destroys,   mutilates,   alters,   or  falsifies  any  books,  papers,  writings,  or  falsification 
securities,  or  mak(>s  or  is  privy  to  the  making  of  any  false  or  fraudulent  entry  in  of  books, 
any  register,  book  of  account,  or  other  document  belonging  to  the  company  with 

intent  to  defraud  or  deceive  any  person,  every  person  so  offending  shall  be  deemed 
to  be  guilty  of  a  misdemeanor,  and  upon  being  convicted  shall  bo  liable  to  imprison- 
ment for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

167.  Where  any  order  is  made  for  winding-up  a  company  by  the  Court  or  Prosecution 
subject  to  the  supervision  of  the  Coiu't,  if  it  appear  in  the  course  of  such  winding-   of  delinquent 
up  that  any  past  or  present  director,  manager,  ofEcer,  or  member  of  such  company  directors  in 
has  been  guilty  of  any  offence  in  relation  to  the  company  for  which  he  is  criminally  the  case  of 
responsible,  the  Coiu't  may,  on  the  application  of  any  person  interested  in  such  winding-up 
winding-up,  or  of  its  own  motion,  direct  the  official  liquidators,  or  the  liquidators  by  Court, 
(as  the  case  may  be),  to  institute  and  conduct  a  prosecution  or  prosecutions  for  such  p    551 
offence,  and  may  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the 

company. 

168.  Wliere  a  company  is  being  wound  up  altogether  voluntarily,  if  it  appear  Prosecution 
to  the  liquidators  conducting  such  winding-up  that  any  past  or  present  dh'ector,   of  delinquent 
manager,  officer,  or  member  of  such  company  has  been  guilty  of  any  offence  in  directors,  &:c. 
relation  to  the  company  for  which  he  is  criminally  responsible,  it  shall  bo  lawful  in  case  of 
for   the  liquidators,   with  the  previous  sanction  of   the  Court,  to  prosecute  such  voluntary 
offender,  and  all  expenses  properly  incurred  by  them  in  such  prosecution  shall  be   winding-up. 
payable  out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities.  p    551 

169.  If  any  person,  upon  any  examination  upon  oath  or  affirmation  authorized  p       i,       1. 
under  this  Act,  or  in  any  affida^dt,  deposition,  or  solemn  affirmation  in  or  about  the        ,.    / 
■winding-up  of  any  company  tinder  this  Act,  or  other\\'ise  in  or  about  any  matter  ^     J     ^' 
arising-  imder  this  Act,  wilfu.lly  and  comiptly  gives  false  evidence,  he  shall,  upon 
conviction,  be  liable  to  the  penalties  of  -wdlful  perjury. 

Foiver  of  Courts  to  make  Rules. 

170.  [Power  of  Lord  Chancellor  of  Great  Britain  to  make  rules.] 

[Extended  by  Companies  Act,  1867,  s.  20  ;   but  repealed  by  S.  L.  R.  Act,  1881.) 

171.  In  Scotland  the  Court  of  Session  may  make  such  niles  concerning  the  mode  Power  of 
of  winding-up  as  may  be  necessary  by  Act  of  Sederunt ;  but,  until  such  rules  are  Court  of 
made,  the  general  practice  of  the  Court  of  Session  in  suits  pending  in  such  Com-t  .Session  in 
shall,  so  far  as  the  same  is  applicable,  and  not  inconsistent  with  this  Act,  apply  to  Scotland  to 
all  proceedings  for  winding-up  a  company,    and   official   liquidators   shall  in  all  make  rules, 
respects  be  considered  as  possessing  the  same  powers  as  any  trustee  on  a  bankrupt 

estate. 

{Extended  by  Companies  Act,  1867,  s.  20.) 

172.  [Power  to  make  rules  in  Stannaries  Court.] 

{Extended  by  Companies  Act,  1867,  s.  20  ;    but  repealed  by  Stannaries  Act, 
1896,  s.  5.) 

173.  In  Ireland  the  Lord  Chancellor  of  Ireland  maj',  as  respects  the  winding-up  Power  of  Lord 
of  companies  in  Ireland,  with  the  ad-\ace  and  consent  of  the  Master  of  the  Rolls  in   Chancellor  of 
Ireland,  exercise  the  same  power  of  making  rules  as  is  by  this  Act  hereinbefore  Ireland  to 
given  to  the  Lord  Chancellor  of  Great  Britain ;  but  until  such  rules  are  made  the  make  rules, 
general  practice  of  the  Coiu-t  of  Chancery  in  Ireland,  inchiding  the  practice  hitherto 

in  use  in  Ireland  in  winding-iip  companies,  shall,  so  far  as  the  same  is  applicable 
and  not  inconsistent  with  this  Act,  apply  to  all  proceedings  for  winding-up  a 
company. 

{Extended  by  Companies  Act,  1867,  s.  20.) 
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PART  V. 

Registeation  Office. 

Constitution  174.  Tlie  registration  of  companies  under  this  Act  shall  be  conducted  as  follows  ; 

of  registration   (that  is  to  say,) 

office.  (1.)  The  Board  of  Trade  may  from  time  to  time  appoint  such  registrars,  assistant 

registrars,  clerks,  and  servants  as  they  may  think  necessary  for  the  regis- 
tration of  companies  under  this  Act,  and  remove  them  at  j^leasure  : 
(2.)  The  Board  of  Trade  may  make  such  regulations  as  they  think  fit  w^ith  respect 
to  the  diities  to  be  performed  by  any  such  registrars,  assistant  registrars, 
clerks,  and  servants  as  aforesaid : 
(3.)  The  Board  of  Trade  may  from  time  to  time  determine  the  places  at  which 
offices  for  the  registration  of  companies  are  to  be  established,  so  that  there 
be  at  all  times  maintained  in  each  of  the  three  parts  of  the  United  Kingdom 
at  least  one  such  office,  and  that  no  company  shall  be  registered  except  at 
an  office  within  that  part  of  the  United  Kingdom  in  which  by  the  memo- 
randmn  of  association  the  registered  office  of  the  company  is  declared  to  be 
estabhshed ;   and  the  Board  may  require  that  the  registrar's  office  of  the 
Coiurt  of  the  Vice -Warden  of  the  Stannaries  shall  be  one  of  the  offices  for 
the  registration  of  companies  formed  for  working  mines  within  the  juris- 
diction of  the  Court : 
(4.)  The  Board  of  Trade  may  from  time  to  time  direct  a  seal  or  seals  to  be  pre- 
pared for  the  authentication  of  any  documents  required  for  or  connected 
with  the  registration  of  comj)anies  : 
(5.)  Every  person  may  inspect  the  documents  kept  by  the  Registrar  of  Joint  Stock 
ComjDanies  ;  and  there  shall  be  paid  for  such  inspection  such  fees  as  may 
be  appointed  by  the  Board  of  Trade,  not  exceeding  one  shilling  for  each 
inspection ;  and  any  person  may  require  a  certificate  of  the  incorporation 
of  any  company,  or  a  copy  or  extract  of  any  other  document  or  any  part  of 
any  other  document  to  be  certified  by  the  registrar  ;   and  there  shall  be 
paid  for  such  certificate  of  incorporation,  certified  copy,  or  extract  such  fees 
as  the  Board  of  Trade  may  appoint,  not  exceeding  five  shillings  for  the 
certificate  of  incoiijoration,  and  not  exceeding  sixpence  for  each  folio  of 
such  copy  or  extract,  or  in  Scotland  for  each  sheet  of  two  hundred  words  : 
(6.)  The  existing  registrar,  assistant  registrars,  clerks,  and   other    officers   and 
servants  in  the  office  for  the  registration  of  joint  stock  companies  shall, 
during  the  pleasiu'e  of  the  Board  of  Trade,  hold  the  offices  and  receive  the 
salaries  liitherto  held  and  received  by  them,  but  they  shall  in  the  execution 
of  thcu'  duties  conform  to  any  regulations  that  may  be  issued  by  the  Board 
of  Trade  : 
(7.)  There  shall  be  paid  to  any  registrar,  assistant  registrar,  clerk,  or  servant 
that  may  hereafter  be  employed  in  the  registration  of  joint  stock  com- 
panies such  salary  as  the  Board  of  Trade  may,  with  the  sanction  of  the 
Commissioners  of  the  Treasury,  direct : 
(8.)  Whenever  any  act  is  herein  directed  to  be  done  to  or  by  the  Registrar  of 
Joint  Stock  Companies,  such  act  shall  tmtil  the  Board  of  Trade  othermso 
dii-ects,  be  done  in  England  to  or  by  the  existing  Registrar  of  Joint  Stock 
Companies,  or  in  liis  absence  to  or  by  such  person  as  the  Board  of  Ti-ade 
may  for  the  time   being   aiithorize ;    in   Scotland   to    or   by  the  existing 
Registrar  of  Joint  Stock  Companies  in  Scotland  ;  and  in  Ireland  to  or  by 
the  existing  Assistant  Registrar  of  Joint  Stock  Companies  for  Ireland,  or 
by  such  person  as  the  Board  of  Trade  may  for  the  time  being'  authorize  in 
Scotland  or  Ireland,  in  the  absence  of  the  registrar  ;  but  in  the  event  of  the 
Board  of  Trade  altering  the  constitution  of  the  existing  registry  office,  sucli 
act  shall  be  done  to  or  by  such  officer  or  officers  and  at  such  place  or  places 
with  reference  to  the  local  situation  of  the  registered  offices  of  the  com- 
pames  to  be  registered  as  the  Board  of  Trade  may  appoiat. 

PART  VI. 

Application  of  Act  to  Comi'anies  eegisteeed  under  the  Joint  Stock 
CoMi'ANiES  Acts. 

Definition  of  175.  Tlic  expression  "  Joint  Stock  Companies  Acts"  as  used  in  this  Act  shall 

Joint  Stock        mean  ''  The  Joint  Slock  C'lmpauies  Act,  l.S.'jG,"  "  The  Joint  Stock  Companies  Acts, 
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IS^G,  1857,"  "Tlie  Joint  Stock  Eanking-  Companies  Act,  1857,"  and  "The  Act  Companies 
to  ciialdo  Joint  Stock  Banking  Companies  to  be  formed  on  tlio  Principle  of  Limited  Acts. 
Liability,"  or  any  one  or  more  of  such  Acts,  as  the  case  may  require  ;  but  shall  not 
inchido  the  Act  passed  in  the  ei<^-hth    year  of   the  rcigTi  of   her   present  Majesty, 
chapter  (me  hundred  and  ten,  and  intituled  "  An  Act  for  the  Registration,  Incor- 
poration, and  Regulation  of  Joint  Stock  Companies." 

176.  Subject  as  hereinafter  mentioned,  this  Act,  with  the  exception  of  Table  A.   Application  of 
in  the  first  Schedide,  shall  apply  to  companies  formed  and  registered  under  the  said  Act  to  com- 
Joint  Stock  Companies  Acts,  or  any  of  them,  in  the  same  manner  in  the  case  of  a  panics  formed 
limited  company  as  if  such  company  had  been  formed  and  registered  under  this  Act  under  Joint 
as  a  company  limited  by  shares,  and  in  the  case  of  a  company  other  than  a  limited  Stock  Com- 
comjjany  as  if  such  C(mipaiiy  had  been  formed  and  registered  as  an  unlinuted  com-   panics  Acts, 
pany  under   this   Act,  witli   this   qualification,  that  wherever   reference   is   made  p_  jq 
expressly  or  impliedly  to  the  date  of  registration,  such  date  shall  be  deemed  to  refer 

to  the  date  at  which  such  companies  were  respectively  registered  under  the  said 
Joint  Stock  Companies  Acts  or  any  of  them,  and  the  power  of  altering  regulations 
by  special  resolution  given  by  this  Act  shall,  in  the  case  of  any  company  formed 
and  registered  imder  the  said  Joint  Stock  Conqianies  Acts  or  any  of  them,  extend 
to  alti'iiiig  any  provisions  contained  in  the  Table  marked  B.  annexed  to  "  The  Joint 
Stock  Conqjanics  Act,  185G,"  and  shall  also  in  the  case  of  an  unlimited  company 
formed  and  registered  as  last  aforesaid  extend  to  altering  any  regidations  relating 
to  the  amount  of  capital  or  its  distribution  into  shares,  notwithstanding  such 
regulations  are  contained  in  the  memorandum  of  association. 

177.  This  Act  shall  apply  to  companies  registered  but  not  formed  under  the  said  Application  of 
Joint  Stock  Companies  Acts  or  any  of  them,  in  the  same  manner  as  it  is  hereinafter  Act  to  com- 
declared  to  apply  to  companies  registered  but  not  formed  imder  this  Act,  with  this  panics  regis- 
qualification,  that  wherever  reference  is  made  expressly  or  unpliedly  to  the  date  of  tered  under 
registration,  such  date  shall  be  deemed  to  refer  to  the  date  at  which  such  companies  Joint  Stock 
were  respectively  registered  under  the  said  Joint  Stock  Companies  Acts  or  any  of  Companies 
them.  _  Acts. 

178.  Any  company  registered  under  the  said  Joint  Stock  Companies  Acts  or  any  jyjg^g  of  trans- 
of  them  may  cause  its  shares  to  be  transferred  in  manner  hitherto  in  use,  or  in  such  fenino- shares 
other  manner  as  the  company  may  direct.  ° 


PART  VII. 
Companies  atjthorized  to  reoister  under  this  Act. 

179.  The  following  regulations  shall  be  observed  with  respect  to  the  registration  Regulations 
of  companies  under  this  part  of  this  Act ;   (that  is  to  say,)  as  to  registra- 

(1.)  No  company  ha\Tng-  the  liability  of  its  members  limited  by  Act  of  Parliament  tion  of  exist- 
or  letters  patent,  and  not  being  a  joint  stock  company  as  hereinafter  defined,   ing  com- 
shall  register  under  this  Act  in  piu-suance  of  this  part  thereof  :  panies. 

(2.)  No  company  having  the  liability  of  its  members  limited  by  Act  of  Parliament 
or  by  letters  patent  shall  register  under  tliis  Act  in  pursuance  of  this  part 
thereof  as  an  iinlunited  company,  or  as  a  company  limited  by  guarantee  : 

(3.)  No  company  that  is  not  a  joint  stock  company  as  hereinafter  defined  shall  in 
pursuance  of  this  part  of  this  Act  register  under  this  Act  as  a  company 
limited  by  shares : 

(4.)  No  company  shall  register  under  this  Act  in  piu-suance  of  this  part  thereof 
unless  an  assent  to  its  so  registeriag  is  given  by  a  majority  of  such  of  its 
members  as  may  be  present,  personally  or  by  proxy,  in  eases  where  proxies 
are  allowed  by  the  regulations  of  the  company,  at  some  general  meeting 
summoned  for  the  purpose  : 

(5.)  Where  a  company  not  having  the  liability  of  its  members  limited  by  Act  of 
Parliament  or  letters  patent  is  about  to  register  as  a  limited  company,  the 
majority  required  to  assent  as  aforesaid  shall  consist  of  not  less  than  three- 
foiu'ths  of  the  members  present,  personally  or  by  proxy,  at  such  last- 
mentioned  general  meeting : 

(G.)  Where  a  company  is  about  to  register  as  a  company  limited  by  guarantee, 
the  assent  to  its  being  so  registered  shall  be  accompanied  by  a  resolution 
declaring  that  each  member  undertakes  to  contribute  to  the  assets  of  the 
company,  in  the  event  of  the  same  being  Avound  up,  dtu'ing  the  time  that 
he  is  a  member,  or  within  one  year  afterwards,  for  pajTiient  of  the  debts 
and  liabilities  of  the  company  contracted  before  the  time  at  which  he 
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ccased  to  be  a  member,  and  of  the  costs,  charges,  and  expenses  of  winding- 
up  the  company,  and  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves,  such  amount  as  may  be  required,  not  exceeding  a 
siieeified  amount. 
In  computing  any  majority  under  this  section  when  a  poll  is  demanded  regard  sliall 
be  had  to  the  number  of  votes  to  which  each  member  is  entitled  according  to  the 
regulations  of  the  company  of  which  he  is  a  member. 

180.  With  the  above  exceptions,  and  subject  to  the  f(jregoing  regulations,  every 
company  existing  at  the  time  of  the  commencement  of  this  Act,  including  any  com- 
pany registered  under  the  said  Joint  Stock  Companies  Acts,  consisting  of  seven  or 
more  members,  and  any  company  hereafter  formed  in  pursiiance  of  any  Act  of  Par- 
liament other  than  this  Act,  or  of  letters  patent,  or  being  a  company  engaged  in 
■working  mines  within  and  subject  to  the  jurisdiction  of  the  Stannaries,  or  being 
other"v\-ise  dtily  constituted  by  law,  and  consisting  of  seven  or  more  members,  may 
at  any  time  hereafter  register  itself  under  this  Act  as  an  unlimited  company,  or  a 
company  limited  by  shares,  or  a  company  limited  by  guarantee  ;  and  no  such 
registration  shall  be  invalid  by  reason  that  it  has  taken  place  mth  a  view  to  the 
company  being  wound  up. 

181.  For  the  purposes  of  this  part  of  this  Act,  so  far  as  the  same  relates  to  the 
description  of  companies  empowered  to  register  as  companies  limited  by  shares,  a 
joint  stock  company  shall  be  deemed  to  be  a  company  having  a  permanent  paid-up 
or  nominal  capital  of  fixed  amount,  divided  into  shares,  also  of  fixed  amount,  or 
held  and  transferable  as  stock,  or  di^'ided  and  held  partly  in  one  way  and  partly  in 
the  other,  and  formed  on  the  principle  of  having  for  its  members  the  holders  of 
shares  in  siich  capital,  or  the  holders  of  such  stock,  and  no  other  persons  ;  and  such 
company  when  registered  with  limited  Liability  under  this  Act  shall  be  deemed  to  be 
a  company  limited  by  shai'es. 

182.  Proviso  as  to  banking  company.     [Repealed  by  Companies  Aet,  1879,  s.  6.) 

183.  Previously  to  the  registration  in  purstiance  of  this  part  of  tliis  Act  of  any 
joint  stock  company  there  shall  be  delivered  to  the  registrar  the  following  docu- 
ments ;   (that  is  to  say.) 

(1.)  A  list  showing  the  names,  addi-esses,  and  occupations  of  all  persons  who  on  a 
day  named  in  svach  list,  and  not  being  more  than  six  clear  days  before  the 
day  of  registration,  were  members  of  such  company,  with  the  addition  of 
the  shares  held  by  such  persons  respectively,  distinguishing,  in  cases  where 
such  shares  are  numbered,  each  share  by  its  number : 
(2.)  A  copy  of  any  Act  of  Parliament,  royal  charter,  letters  patent,  deed  of  settle- 
ment, contract  of  copartnery,  cost  book  regulations,  or  other  instrument 
constituting  or  regulating  the  company : 
(3.)  If  any  such  joint  stock  company  is  intended  to  be  registered  as  a  limited  com- 
pany, the  above  list  and  copy  shall  be  accompanied  by  a  statement  specify- 
ing the  following  particulars  ;   (that  is  to  say, ) 

The  nominal  capital  of  the  company  and  the  number  of  shares  into  which 
it  is  divided : 

The  number  of  shares  taken  and  the  amount  paid  on  each  share  : 

The  name  of  the  company,  with  the  addition  of  the  word  "  Umited  "  as 
the  last  word  thereof : 

"With  the  addition,  in  the  case  of  a  company  intended  to  be  registered  as 
a  company  limited  by  guarantee,  of  the  resolution  declaring  the  amount  of 
the  guarantee. 

184.  Pre^aously  to  the  registration  in  piu'sixance  of  this  part  of  this  Act  of  any 
company  not  being  a  joint  stock  company  there  shall  be  delivered  to  the  registrar  a 
list  showing  tlie  names,  addresses,  and  occupations  of  the  dii-ectors  or  other  managers 
(if  any)  of  the  company,  also  a  copy  of  any  Act  of  Parliament,  letters  patunt.  drtnl 
of  settlement,  contract  of  copartnery,  cost  book  rcg-ulations,  or  other  instrument 
constituting  or  regulating  the  company,  \\-ith  the  addition,  in  the  case  of  a  company 
intended  to  be  registered  as  a  company  limited  by  guarantee,  of  the  resolution 
declaring  the  amount  of  guarantee. 

185.  "Wliere  a  joint  stock  company  authorized  to  register  under  this  Act  has  had 
tlic  whole  or  any  portion  of  its  capital  converted  into  stock,  suc^h  company  shall,  as 
to  the  (■!i])itiil  so  <-()nv(rt(d,  instead  (jf  delivering  to  the  registrar  a  statement  of 
sliares,  deliver  to  the  registrar  a  statement  of  the  amount  of  stock  belonging  to  the 
company,  and  the  names  of  the  persons  who  were  liolders  of  snch  stock,  on  some 
day  Ui  be  named  in  the  statement,  not  more  than  six  clear  days  before  the  day  of 
registration. 

186.  Tlio  lists  of  members  and  directors  and  any  other  particulars  relating  to 
tlie  compaTi}'  hf  i-(  by  rccpiircd  to  be  dilivered  to  the  registrars  shall  be  verified  hj  a 
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declaration  of  the  directors  of  the  company  delivering  the  same,  or  any  two  of  them,  ments  of 

or  of  any  two  other  principal  ofdoers  of  the  company,  made  in  pursuance  of  the  Act  existing 

passed  in  the  sixth  year  of  the  rcig'n  of  his  late  Majesty  King  William  the  Fourth,  companies, 
chapter  sixty-two. 

187.  The  registrar  may  require  such  evidence  as  he  thinks  necessary  for  the  -i^^egistrar  may 
purpose  of  satisfying  himself  whether  an  existing  company  is  or  not  a  joint  stock  require  evi- 
company  as  hennnbefore  defined.  dence  as  to 

188.  Every  banking  company  existing  at  the  date  of  the  passing  of  this  Act  ^^'''^^  o* 
which  registers  itself  as  a  limited  company  shall,  at  least  thirty  days  previous  to  company, 
obtaining  a  certificate  of  registration  Avith  limited-  liability,  give  notice  that  it  is  On  registra- 
intended  so  to  register  the  same  to  every  person  and  partnership  firm  who  have  a  tion  of  bank- 
banking  account  with  the  company,  and  such  notice  shall  be  given  either  by  deliver-  ing  company 
ing  tlie  same  to  such  person  or  finn,  or  lea\'ing  the  same  or  putting  the  same  into  M-ith  limited 
the  post  addi'cssed  to  him  or  them  at  such  addi-css  as  shall  have  been  last  communi-  liability  notice 
cated  or  otherwise  become  known  as  his  or  their  address  to  or  by  the  company  ;  and  to  be  given  to 
in  case  the  company  omits  to  give  any  such  notice  as  is  hereinbefore  required  to  be  customers, 
given,  then  as  between  the  company  and  the  person  or  persons  only  who  are  for  the 

time  being  interested  in  the  account  in  respect  of  which  such  notice  ought  to  have 
been  given,  and  so  far  as  respects  such  account  and  aU  variations  thereof  down  to 
the  time  at  which  such  notict;  shall  be  given,  but  not  further  or  otherwise,  the  cer- 
tificate of  registration  with  limited  liability  shall  have  no  operation. 

189.  No  fees  shall  be  charged  in  respect  of  the  registration  in  pursuance  of  this  Exemption  of 
part  of  this  Act  of  any  company  in  cases  where  such  company  is  not  registered  as  a   certain  com- 
limited  company,  or  where  previously  to  its  being  registered  as  a  limited  company  panics  from 
the  liability  of  the  shareholders  was  limited  by  some  other  Act  of  Parliament  or  by  payment  of 
letters  patent.  fees. 

190.  Any  company  authorized  by  this  part  of  this  Act  to  register  with  limited  Power  to 
liability  shall,  for  the  piu-pose  of  obtaining  registration  with  limited  liability  change  companj^  to 
its  name,  by  adding  thei-eto  the  word  "  Kmited."  chana'c  name. 

191.  Upon  compliance  T\dth  the  reqiusitions  in  this  part  of  this  Act  contained   Cei-tificate  of 
with  respect  to  registration,  and  on  payment  of  such  fees,  if  any,  as  are  payable   j-,,o-istration 
tinder  the  Tables  marked  B.  and  C.  in  the  fii-st  schedide  hereto,  the  registrar  shall   of'oxistino- 
certify  under  his  hand  that  the  company  so  applying  for  registration  is  incoi-porated  eomnanies 
as  a  company  under  this  Act,   and  in  the  case  of  a  limited  company,  that  it  is  ^' 
limited,  and  thereupon  such  company  shall  be  incorporated,  and  shall  have  j^ei-petual 
succession  and  a  common  seal,  with  power  to  hold  lands ;  and  any  banking  company 

in  Scotland  so  incorporated  shall  be  deemed  and  taken  to  be  a  bank  incorporated, 
constituted,  or  established  by  or  under  Act  of  Parliament. 

192.  A  certificate  of  incoii^oration  given  at  any  time  to  any  company  registered  Certificate  to 
in  piu'suance  of  this  part  of  this  Act  shall  be  conclusive  e\'idence  that  all  the  requi-  be  e^ddenco 
sitions  herein  contained  in  respect  of  registration  under  tliis  Act  have  been  comj)lied  of  compliance 
with,  and  that  the  company  is  authorized  to  be  registered  under  this  Act  as  a  limited  mth  Act. 

or  unlimited  company,  as  the  case  may  be,  and  the  date  of  incorporation  mentioned 
in  such  certificate  shall  be  deemed  to  be  the  date  at  which  the  company  is  incorpo- 
rated under  this  Act. 

193.  All  such  property,  real  and  personal,  including-  all  interests  and  rights  in.   Transfer  of 
to,  and  oiit  of  property,  real  and  personal,  and  including  obligations  and  things  in  -Dro-Dertv  to 
action,  as  may  belong  to  or  be  vested  in  the  company  at  the  date  of  its  registration   companv 
under  this  Act,  shall  on  registration  pass  to  and  vest  in  the  company  as  incoi-porated 

tinder  this  Act,  for  all  the  estate  and  interest  of  the  company  therein. 

194.  The  registration  in  pursuance  of  this  part  of  this  Act  of  any  company  shall  Eegisti'ation 
not  afi'ect  or  prejudice  the  liability  of  such  company  to  have  enforced  against  it,  or  nnder  this  Act 
its  right  to  enforce,  any  debt  or  oblig'ation  inciu'red,  or  any  contract  entered  into,  not  to  afilect 
by,  to,  with,  or  on  behalf  of  such  company  previously  to  such  registration.  obligations 

195.  All  such  actions,  suits,  and  other  legal  proceedings  as  may  at  the  time  of  inciu-red  pre- 
the  registration  of  any  company  registered  in  pui'suance  of  this  part  of  this  Act  viously  to 
have  been  commenced  by  or  against  such  company,  or  the  public  ofiicer  or  any  registration, 
member  thereof,  may  be  continued  in  the  same  manner  as  if  such  registration  had  Continuation 
not  taken  place  ;  nevertheless  execution  shall  not  issue  against  the  effects  of  any  of  existino- 
individual  member  of  such  company  upon  any  judgment,  decree,  or  order  obtained  actions  and 
in  any  action,  suit,  or  proceeding  so  commenced  as  aforesaid ;  but  in  the  event  of  suits. 

the  property  and  effects  of  the  company  being  insufficient  to  satisfy  such  judgment, 
decree,  or  order,  an  order  may  be  obtained  for  -winding-up  the  company. 

196.  When  a  company  is  registered  under  this  Act  in  purstiance  of  this  part   Eft'ect  of 
thereof,  all  provisions  contained  in  any  Act  of  Parliament,  deed  of  settlement,  con-   registration 
tract  of  copartnery,  cost  book  regidations,  letters  patent,  or  other  instnunent  consti-    under  Act. 
tuting  or  rcgiUating  the  company,  including,  in  the  case  of  a  company  registered 
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as  a  company  limited  by  guarantee,  the  resolution  declaring  the  amount  of  the 
gnarantee,  shall  be  deemed  to  be  conditions  and  regulations  of  the  company,  in  the 
same  manner  and  "with  the  same  incidents  as  if  they  were  contained  in  a  registered 
memorandum  of  association  and  articles  of  association ;  and  all  the  provisions  of 
this  Act  shall  apply  to  such  company,  and  the  members,  contributories,  and  creditors 
thereof,  in  the  same  manner  in  aU  respects  as  if  it  had  been  formed  under  this  Act, 
subject  to  the  provisions  following ;   (that  is  to  say,) 

(1.)  That  Table  A.  in  the  First  Schedule  to  this  Act  shall  not,  unless  adopted  by 
special  resolution,  apply  to  any  company  registered  under  this  Act  in  pur- 
suance of  this  part  thereof  : 
(2.)  That  the  provisions  of  this  Act  relating  to  the  numbering  of  shares  shall  not 

apply  to  any  joint  stock  company  whose  shares  are  not  numbered : 
(3.)  That  no  company  shall  have  power  to  alter  any  provision  contained  in  any 

Act  of  Parliament  relating  to  the  company  : 
(4.)  That  no  company  shall  have  power,  without  the  sanction  of  the  Board  of 
Trade,  to  alter  any  provision  contained  in  any  letters  patent  relating  to  the 
company : 
(5.)  That  in  the  event  of  the  company  being  woimd  up,  every  person  shall  be  a 
contributory,  in  respect  of  the  debts  and  liabilities  of  the  company  con- 
tracted prior  to  registration,  who  is  liable,  at  law  or  in  equity,  to  pay  or 
contribute  to  the  payment  of  any  debt  or  liability  of  the  company  con- 
tracted prior  to  registration,  or  to  pay  or  contribute  to  the  payment  of  any 
sum  for  the  adjustment  of  the  rights  of  the  members  amongst  themselves 
in  respect  of  any  such  debt  or  liability,  or  to  pay  or  contribute  to  tbe  pay- 
ment of  the  costs,  charges,  and  expenses  of  winding-up  the  company  so 
far  as  relates  to  such  debts  or  liabilities  as  aforesaid  ;  and  every  such  con- 
tributory shall  be  liable  to  contribute  to  the  assets  of  the  company,  in  the 
course  of  the  winding-up,  all  sums  due  from  him  in  respect  of  any  such 
liability  as  aforesaid ;  and  in  the  event  of  the  death,  bankruptcy,  or  in- 
solvency of  any  such  contributory  as  last  aforesaid,  or  man-iage    of  any 
such  contributory  being  a  female,  the  provisions  hereinbefore  contained 
with  respect  to  the  representatives,  heirs,  and  devisees  of  deceased  contri- 
biitories,   and  with  reference  to  the  assignees  of  bankrupt  or  insolvent 
conti-ibutories,    and    to    the    husbands    of    married    contributories,   shall 
apply : 
(6.)  That  nothing  herein  contained  shall  authorize  any  company  to  alter  any  such 
provisions  contained  in  any  deed  of  settlement,  contract  of  copartnery,  cost 
book  regulations,  letters  patent,  or  other  instrument  constituting  or  regu- 
lating the  company,  as  would,  if  such  company  had  originally  been  formed 
under  this  Act,  have  been  contained  in  the  memorandum  of  association, 
and  are  not  authorized  to  be  altered  by  this  Act : 
But  nothing  herein  contained  shall  derogate  from  any  power  of  altering  its  con- 
stitution or  regulations  which  may  be  vested  in  any  company  registering  under  this 
Act  in  piu'suance  of  this  part  thereof  by  virtue  of  any  Act  of  Parliament,  deed  of 
settlement,  contract  of  copartnery,  letters  patent,  or  other  instrument  constituting 
or  regulating  the  company. 

[See  Companies  Act,  1867,  s.  47.) 

197.  The  Coiu't  may,  at  any  time  after  the  presentation  of  a  petition  for 
M-iiiding-up  a  company,  registered  in  pursuance  of  this  part  of  this  Act,  and  before 
making  an  order  for  winding-up  tht;  company,  upon  the  application  by  motion  of 
any  creditor  of  the  company,  restrain  fm'ther  proceedings  in  any  action,  suit,  or 
legal  proceeding  against  any  contributory  of  the  company  as  well  as  ag-ainst  the 
company  as  hereinbefore  proA-ided,  upon  such  teiTns  as  the  Court  thinks  fit. 

[As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

198.  Where  an  order  has  been  made  for  winding-up  a  company  registered  in 
pursuance  of  this  part  of  the  Act,  in  addition  to  the  provisions  hereinbefore 
contained,  it  is  hor(,>by  further  provided  that  no  suit,  action,  or  other  legal  proceed- 
ing shall  be  cornmenced  or  proceeded  with  against  any  contributory  of  the  company 
in  respect  of  any  debt  of  the  company,  except  with  the  leave  of  the  Court,  and 
subject  to  such  terms  as  tlic  Court  may  impose. 

[As  to  Scotland,  sec  Companies  Act,  1886,  ,v.  5.) 
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PART  VIII. 

Application  of  Act  to  Uneeqisteeed  Companies. 

199.  Subject  as  hereinafter  mentioned,  any  partnership,  association,  or  company,  Wmdinfj-up 
except  railway  companies  incorporated  by  Act  of  Parliament,  consisting  of  more  of  unrcj^is- 
than  seven  members,  and  not  registered  under  this  Act,  and  hereinafter  included  tcred  com- 
undcr  the  term  um-egistered  company,  ma}'  be  wound  up  under  this  Act,  and  all  the  panics, 
provisions  of  this  Act  with  respect  t(j  winding-up  shall  apply  to  such  company,  with  p.  87 
the  following  exceptions  and  additions : 

(1.)  An  imregistered  company  shall,  for  the  pui-pose  of  detcnnining  the  Court 
ha\ing  jm'isdiction  in  the  matter  of  the  "winding-iip,  be  deemed  to  be 
registered  in  that  part  of  the  United  Kingdom  where  its  principal  place  of 
business  is  situate  ;  or  if  it  has  a  principal  place  of  business  situate  in 
more  than  one  part  of  the  United  Kingdom,  then  in  each  part  of  the 
United  Kingdom  where  it  has  a  principal  place  of  business ;  moreover 
the  principal  place  of  business  of  an  unregistered  company,  or  (where  it 
has  a  principal  place  of  business  situate  in  more  than  one  part  of  the 
United  Kingdom)  such  one  of  its  principal  places  of  business  as  is  situate 
in  that  part  of  the  United  Kingdom  in  which  proceedings  are  being 
instituted,  shall  for  aU  the  pm-poses  of  the  winding-up  of  such  company 
be  deemed  to  be  the  registered  office  of  the  company : 
{•!.)  No  um-egistered  company  shall  be  woimd  up  imdcr  this  Act  voluntarily  or 

subject  to  the  supervision  of  the  Court : 
(3.)  The  circimistances  imder  which  an  imi-egistered  company  may  be  Avoimd  uj) 
are  as  follows  ;  (that  is  to  say,) 

{a)  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry  on  busi- 
ness, or  is  carrying  on  business  only  for  the  purpose  of  winding-up  its 
aff  ah's ; 

(b)  "Whenever  the  company  is  unable  to  pay  its  debts  ; 

(c)  Whenever  the  Com-t  is  of  opinion  that  it  is  just  and  equitable  that 
the  company  should  be  wound  up. 

(4.)  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed  to 
be  unable  to  pay  its  debts, 

{a)  "Whenever  a  creditor  to  whom  the  company  is  indebted  at  law  or  in 
equity,  by  assigmnent  or  otherwise,  in  a  sum  exceeding  fifty  pounds  then 
due,  has  served  on  the  company,  by  leaving  the  same  at  the  principal  place 
of  business  of  the  company,  or  by  delivering  to  the  secretary  or  some 
director  or  principal  officer  of  the  company,  or  by  otherwise  serving  the 
same  in  such  manner  as  the  Coiu-t  may  approve  or  direct,  a  demand  imder 
his  hand  requii-iug  the  company  to  pay  the  sum  so  due,  and  the  company 
has  for  the  space  of  tlu'ee  weeks  succeeding  the  service  of  such  demand 
neglected  to  pay  such  sum,  or  to  seciu-e  or  compound  for  the  same  to  the 
satisfaction  of  the  creditor  : 

{b)  Whenever  any  action,  suit,  or  other  proceeding  has  been  instituted 
against  any  member  of  the  company  for  any  debt  or  demand  due,  orclauned 
to  be  due,  from  the  company,  or  from  him  in  his  character  of  member  of 
the  company,  and  notice  in  writing  of  the  institution  of  such  action,  suit,  or 
other  legal  proceeding  ha^■ing  been  served  upon  the  company  by  leaving 
the  same  at  the  principal  place  of  business  of  the  company,  or  by  delivering 
it  to  the  secretary,  or  some  du-ector,  manager,  or  principal  officer  of  the 
company,  or  by  otherwise  serving  the  same  in  such  manner  as  the  Court 
may  ai)j)rove  or  direct,  the  company  has  not  within  ten  days  after  service 
of  such  notice  ijaid,  secured,  or  compounded  for  such  debt  or  demand,  or 
procured  such  action,  suit,  or  other  legal  proceeding  to  be  stayed,  or  in- 
demnified the  defendant  to  his  reasonable  satisfaction  against  such  action, 
suit,  or  other  legal  proceeding,  and  against  all  costs,  damages,  and  expenses 
to  be  incurred  by  him  by  reason  of  the  same  : 

(e)  "Whenever,  in  England  or  Ireland,  execution  or  other  process  issued 
on  a  judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any 
creditor  in  any  proceediag  at  law  or  in  equitj'  instituted  by  such  creditor 
against  the  company,  or  any  member  thereof  as  such,  or  against  any  per- 
son authorized  to  be  sued  as  nominal  defendant  on  behaK  of  the  company, 
is  returned  unsatisfied  : 

{(^  Wlienever,  in  the  case  of  an  unregistered  company  engaged  in  work- 
ing mines  within  and  subject  to  the  juiisdiction  of  the  Stannaries,  a  custo- 
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mary  decree  or  order  absolute  for  the  sale  of  the  machinery,  materials, 
and  effects  of  such  mine  has  been  made  in  a  creditor's  suit  in  the  Coiu-t  of 
the  Vice -Warden : 

(e)  Whenever,  in  Scotland,  the  inducise  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  registered  pro- 
test, have  expired  without  payment  being  made  : 

(/)  Whenever  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that 
the  company  is  unable  to  pay  its  debts. 
{See  C.  {TV.  V.)  Act,  1890,  s.  32.) 

200.  In  the  event  of  an  unregistered  company  being  wound  up  every  person 
shall  be  deemed  to  be  a  contributory  who  is  liable,  at  law  or  in  eqtuty,  to  pay  or 
contribute  to  the  payment  of  any  debt  or  liability  of  the  company,  or  to  pay  or 
contribute  to  the  payment  of  any  svim  for  the  adjustment  of  the  rights  of  the 
members  amongst  themselves,  or  to  jiay  or  contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  winding-iip  the  company,  and  every  such  contributory 
shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course  of  the 
Avinding-up  all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid; 
but  in  the  event  of  the  death,  bankriiptcy,  or  insolvency  of  any  contributory,  or 
marriage  of  any  female  contributory,  the  provisions  hereinbefore  contained  with 
respect  to  the  personal  representatives,  heirs,  and  devisees  of  a  deceased  contributory, 
and  to  the  assignees  of  a  bankrupt  or  insolvent  contributory,  and  to  the  husband  of 
married  contributories,  shall  apply. 

201.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for  winding- 
up  an  unregistered  company,  and  before  making  an  order  for  winding-up  the  com- 
pany, upon  the  application  of  any  creditor  of  the  company,  restrain  fiu'ther  pro- 
ceedings in  any  action,  suit,  or  proceeding  against  any  contributory  of  the  company, 
or  against  the  company  as  hereinbefore  provided,  upon  such  terms  as  the  Court 
thinks  fit. 

[As  to  Scotland,  see  Companies  Act,  1886,  s.  5.) 

202.  Wliere  an  order  has  been  made  for  vraiding-up  an  unregistered  company 
in  addition  to  the  provisions  hereinbefore  contained  in  the  case  of  companies  formed 
under  this  Act,  it  is  hereby  further  provided  that  no  suit,  action,  or  other  legal 
proceeding  shall  be  commenced  or  proceeded  "with  against  any  contributory  of  the 
company  in  respect  of  any  debt  of  the  company,  except  with  the  leave  of  the  Court, 
and  subject  to  such  terms  as  the  Court  may  impose. 

203.  If  any  unregistered  company  has  no  power  to  sue  and  be  sued  in  a  common 
name,  or  if  for  any  reason  it  appears  expedient,  the  Court  may,  by  the  order  made 
for  winding-up  such  company,  or  by  any  subsequent  order,  direct  that  all  such  pro- 
jDcrty,  real  and  personal,  including  all  interest,  claims,  and  rights  into  and  out  of 
property,  real  and  personal,  and  including  things  in  action  as  may  belong  to  or  be 
vested  in  the  company,  or  to  or  in  any  person  or  persons  on  trust  for  or  on  behalf  of 
the  conij^any  or  any  part  of  such  property,  is  to  vest  in  the  official  liquidator  or 
official  liquidators,  by  his  or  their  official  name  or  names,  and  thereupon  the  same 
or  such  part  thereof  as  may  be  specified  in  the  order  shall  vest  accordingly,  and  the 
official  liquidator  or  official  liquidators  may,  in  his  or  their  official  name  or  names, 
or  in  such  name  or  names  and  after  giving  such  indemnity  as  the  Court  directs, 
bring  or  defend  any  actions,  suits,  or  other  legal  proceeding  relating  to  any  property 
vested  in  him  or  them,  or  any  actions,  suits,  or  other  legal  proceedings  necessary  to 
be  brought  or  defended  for  the  purposes  of  effectually  winding-up  the  company  and 
reco^•ering  the  property  thereof. 

204.  The  provisions  made  by  this  part  of  the  Act  with  respect  to  unregistered 
companies  shall  be  deemed  to  be  made  in  addition  to  and  not  in  restriction  of  any 
provisions  hereinbefore  contained  with  respect  to  Avinding-up  companies  by  the 
Court,  and  the  Court  or  offifial  liquidator  Jnay,  in  addition  to  anything  contained 
in  this  part  of  the  Act,  exercise  any  powers  or  do  any  act  in  the  case  of  unregistered 
companies  wliich  might  lie  exercised  or  done  l)y  it  or  liiin  in  Avinding-up  companies 
foniK  d  under  tliis  Act;  but  an  uim  gi.stered  comiiany  shall  not,  except  in  the  event 
of  its  Ijcing  wound  up,  be  deemed  to  be  a  company  imder  thLs  Act,  and  then  only  to 
the  extent  proA'idcd  by  this  i)art  of  iliis  Aet. 
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PAET  IX. 

Repeal  of  Acts,  and  Tempoeaey  Peovisions. 

205.  After  the  commencement  of  this  Act  there  shall  be  repealed  the  several  Acts  Repeal  of 
sptcijicd  ill  the  First  Fart  of  the  Third  Schedule  hereto,  with  this  qualification,  that  so  Acts. 
much  of  the  said  Acts  as  is  set  forth  in  the  Second  Part  of  the  said  Third  Schedule 

shall  be  hereby  rc-enaeted  and  continue  in  foi'co  as  if  unrepealed. 
{Tlie part  in  italics  repealed  by  H.  L.  R.  Act,  1893.) 

206.  No  repeal  hereby  enacted  shall  affect —  Saving  clause 

(I.)  Anything  duly  done  under  any  Acts  hereby  repealed  :  as  to  repeal. 

("2.)  The  incoi"poration  of  any  company  reg-istercd  under  any  Act  hereby  repealed  : 
(3.)  Any  rigitt  or  priviUye   acquired   or    liability   incurred  under   any   Act   hereby 

repealed  : 
(4.)  Any  penalty,  forfeiture,  or  other  pHnishment  incurred  in  respect  of  any  offence 

against  any  Act  hereby  repealed  : 
(5.)  Table  B.  in  the  schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856,  or 

any  part  thereof,  so  far  as  the  same  applies  to  any  company  existing  at  the 

time  of  the  commencement  of  this  Act. 

{Sub-s.  4,  repealed  by  S.  L.  F.  Act,  1875  ;  sub-ss.  1  and  3  repealed  by  S.  L.  F. 
Act,  1893.) 

207.  [Saving  of  existing  proceedings  for  winding-up.] 
[Fepealed  by  i>.  L.  F.  Act,  1875.) 

208.  Where  pre\iously  to  the  commencement  of  this  Act  any  conveyance,  mort-  Saving  of 
gage,  or  other  deed  has  been  made  in  piirsuance  of  any  Act  hereby  repealed,  such  conveyance 
deed  shall  be  of  the  same  force  as  if  this  Act  had  not  passed,  and  for  the  pm-poses  of  deeds, 
such  deed  such  repealed  Act  shall  be  deemed  to  remain  in  full  force. 

209.  Every  insiirance  company  completely  registered  under  the  Act  passed  in  Compulsory 
the  eighth  year  of  the  reign  of  her  present  Majesty,  chapter  one  himdi-ed  and  ten,   re"-istratiou 
intitided  "  An  Act  for  the  Registration,  Incorporation,  and  Regidation  of  Joint  Stock  of  certain 
Companies,"  shall  on  or  before  the  second  day  of  November  one  thousand  eight  companies, 
hiuidi-ed  and  sixty-two,  and  every  other  company  required  by  any  Act  hereby  re- 
pealed to  register  under  the  said  Joint  Stock  Companies  Acts,  or  one  of  such  Acts, 

and  which  has  not  so  registered,  shall,  on  or  before  the  expiration  of  the  thu-ty-first 
day  from  the  commencement  of  this  Act,  register  itself  as  a  company  under  this 
Act,  in  manner  and  subject  to  the  regidations  hereinbefore  contained,  Avitli  this 
exception,  that  no  company  completely  registered  imder  the  said  Act  of  the  eighth 
year  of  the  reign  of  her  present  Majesty  shall  be  requii-ed  to  deliver  to  the  registrar 
a  copy  of  its  deed  of  settlement ;  and  for  the  pvu'pose  of  enabling  such  insurance 
companies  as  are  mentioned  in  this  section  to  register  under  this  Act,  this  Act  shall 
be  deemed  to  come  into  operation  immediately  on  the  passing  thereof  ;  nevertheless 
the  registration  of  such  companies  shall  not  have  anj^  effect  until  the  time  of  the 
commencement  of  this  Act.  No  fees  shall  be  charged  in  respect  of  the  registration 
of  any  company  requii'ed  to  register  by  this  section. 

210.  If  any  company  required  by  the  last  section  to  register  under  this  Act  Penalty  on 
makes  default  in  comphdng  with  the  proAdsions  thereof,  then,  from  and  after  the  company  not 
day  upon  which  such  company  is  required  to  register  under  this  Act,  until  the  day  reo-istermf. 
on  which  such  company  is  registered  under  this  Act  (which  it  is  empowered  to  do  at  21  Vict,  c?  14 
any  time),  the  following  consequences  shall  ensue  ;   (that  is  to  say,)  s.  28. 

(1.)  The  company  shall  be  incapable  of  sviing  either  at  law  or  in  equity,  but  shall 
not  be  incapable  of  being  made  a  defendant  to  a  sioit  either  at  law  or  in 
equity : 
(2.)  No  diA-idend  shall  be  payable  to  any  shareholder  in  such  company : 
(3.)  Each  director  or  manager  of  the  company  shall,  for  each  day  diu'ing  which 
the  company  so  being  in  defaidt  carries  on  business  incur  a  penalty  not 
exceeding  five  pounds,  and  such  penalty  may  be  recovered  by  any  person, 
whether  a  shareholder  or  not  in  the  company,  and  be  applied  by  him  to 
his  own  use  : 
Nevertheless,  such  default  shall  not  render  the  company  so  being  in  default  Ulegal, 
nor  subject  it  to  any  penalty  or  disability,  other  than  as  specihed  in  this  section  ; 
and  registration  under   this  Act  shall  cancel  any  penalty  or  forfeitiire,  and  put  an 
end  to  any  disability  which  any  company  may  have  incurred  under  any  Act  hereby 
repealed  by  reason  of  its  not  having  registered  under  the  said  Joint  Stock  Com- 
panies Acts,  1856,  1857,  or  one  of  them. 
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211.  [Temporary  power  for  companies  to  change  registered  office.] 

[Bcpcakd  by  S.  L.  R.  Act,  1875.) 

212.  [Restrictions  on  issue  of  certificate.] 

{Repealed  hy  S.  L.  R.  Act,  1875.) 


FIEST  SCHEDULE. 


TABLE  A. 

Eegulations  roE  Management  of  a  Coiipany  Limited  by  Shaees. 
Shares. 

(1.)  If  several  persons  are  registered  as  joint  holders  of  any  share,  any  one  of 
such  persons  may  give  effectual  receipts  for  any  dividend  payable  in  re- 
spect of  .such  share. 

(2.)  Every  member  shall,  on  payment  of  one  shilling,  or  such  less  sum  as  the 
company  in  general  meeting  may  prescribe,  be  entitled  to  a  certificate,^ 
imder  the  common  seal  of  the  company,  speiifying  the  share  or  shares 
held  by  him,  and  the  amount  paid  up  thereon. 

(3.)  If  sixch  certificate  is  worn  out  or  lost,  it  may  be  renewed,  on  payment  of  one 
shilling,  or  such  less  sum  as  the  company  in  general  meeting  may  pre- 
scribe. 

Calls  on  Shares. 

(4.)  The  directors  may  from  time  to  time  make  such  calls  upon  the  members 
in  respect  of  all  moneys  unpaid  on  their  shares  as  they  think  fit,  pro- 
vided that  twenty-one  days'  notice  at  least  is  given  of  each  caU,  and 
each  member  shall  be  liable  to  pay  the  amount  of  calls  so  made  to  the 
persons  and  at  the  times  and  places  appointed  by  the  directors. 

(5.)  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution 
of  the  directors  authorizing  such  call  was  passed. 

(6.)  If  the  call  payable  in  respect  of  any  share  is  not  paid  before  or  on  the  day 
appointed  for  payment  thereof,  the  holder  for  the  time  being  of  such  share 
shall  be  liable  to  pay  interest  for  the  same  at  the  rate  of  five  pounds  per 
cent,  per  annum  from  the  day  appointed  for  the  payment  thereof  to  the  time 
of  the  actual  payment. 

(7.)  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to 
advance  the  same  all  or  any  part  of  the  moneys  due  iipon  the  shares  held 
by  him  beyond  the  sums  actually  called  for ;  and  iipon  the  moneys  so  paid 
in  advance,  or  so  much  thereof  as  from  time  to  time  exceeds  the  amount  of 
the  calls  then  made  upon  the  shares  in  respect  of  which  such  advance  has 
been  made,  the  company  may  pay  interest  at  such  rate  as  the  member 
paying  such  siun  in  advance  and  the  directors  agree  upon. 

Transfers  of  Shares. 

(8.)  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed 
both  by  the  transferor  and  transferee,  and  the  transferor  shall  be  deemed 
to  remain  a  holder  of  such  share  until  the  name  of  the  transferee  is  entered 
in  the  register  book  in  resjiect  thereof. 

9.)  Shares  in  the  company  shall  be  transferred  in  the  following  form  : — 

I,  ^.  .0.,  of ,  in  consideration  of  the  siun  of pounds  paid  to  me 

by  C.  I),  of do  hereby  transfer  to  the  said  C.  D.  the  share   \_or  shares] 

numbered standing  in  my  name  in  the  books"''of  the company, 

to  liold  unto  the  said  ('.  J).,  his  executoi-s,  administrators,  and  assigns, 
subject  to  the  several  conditions  on  wliidi  I  held  the  same  at  the  time 
of  the  execution  hereof  ;  and  I  the  said  C.  D.  do  hereby  agree  to  take 
tho  said  share  \_or  shares]  subject  to  the  same  conditions.  As  witness  our 
liands,  tho day  of . 
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(10.)  Tlio  company  may  decline  to  register  any  transfer  of    shares  made  by  a 

member  who  is  indebted  to  them. 
(11.)  The  transfer  books  shall  be  closed  duiing  the  fourteen  days  immediately 

preceding  the  ordinary  general  meeting  in  each  year. 


Transmission  of  Shares. 

(12.)  The  executors  or  administrators  of  a  deceased  member  shall  bo  the  only 
persons  recognized  by  the  company  as  having  any  title  to  his  share. 

(13.)  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death,  bank- 
ruptcy, or  insolvency  of  any  member,  or  in  consequence  of  the  marriage 
of  any  female  member,  may  be  registered  as  a  member  upon  such  evidence 
being  produced  as  may  from  tunc  to  time  be  required  by  the  company. 

(14.)  Any  person  who  has  become  entitled  to  a  share  in  consequence  of  tlie  death, 
banki'uptcy,  or  insolvency  of  any  member,  or  in  consequence  of  the  mar- 
riage of  any  female  member,  may,  instead  of  being  registered  himself,  elect 
to  have  some  person  to  be  named  by  him  registered  as  a  transferee  of  such 
share. 

(15.)  The  person  so  becoming  entitled  shall  testify  such  election  by  executing 
to  his  nominee  an  instruniont  of  transfer  of  such  share. 

(16.)  The  instrument  of  transfer  shall  be  presented  to  the  company,  accompanied 
with  such  evidence  as  the  directors  may  require  to  prove  the  title  of  the 
transferor,  and  thereupon  the  company  shall  register  the  transferee  as  a 
member. 


Forfeiture  of  Shares. 

(17.)  If  any  member  fails  to  pay  any  call  on  the  day  appointed  for  payment 
thereof,  the  directors  may  at  any  time  thereafter,  diu-iug  such  time  as  the 
call  remains  iinpaid,  serve  a  notice  on  him,  reqtiii-iag  him  to  pay  such  call, 
together  vrith  interest  and  any  expenses  that  may  have  accrued  by  reason 
of  such  non-pajauent. 

(18.)  The  notice  shall  name  a  further  day  on  or  before  which  such  call,  and  all 
interest  and  expenses  that  have  accrued  by  reason  of  such  non-pajTiient, 
arc  to  be  paid.  It  shall  also  name  the  place  where  papnent  is  to  be  made 
(the  place  so  named  being  either  the  registered  office  of  the  company  or 
some  other  place  at  which  calls  of  the  company  are  usually  made  payable). 
The  notice  shall  also  state  that  in  the  event  of  non-payment  at  or  before  the 
time  and  at  the  place  appointed  the  shares  in  respect  of  which  such  call 
was  made  will  be  liable  to  be  forfeited. 

(10.)  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  complied  Avith, 
any  share  in  respect  of  which  such  notice  has  been  given  may  at  any  time 
thereafter,  before  payment  of  all  calls,  interest,  and  expenses  due  in  respect 
thereof,  has  been  made,  be  forfeited,  by  a  resolution  of  the  directors  to  that 
effect. 

(20.)  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  company, 
and  may  be  disposed  of  in  such  manner  as  the  company  in  general  meeting 
thinks  fit. 

(21.)  Any  member  whose  shares  have  been  forfeited  shall  notwithstanding  be 
liable  to  pay  to  the  company  all  calls  owing  iipon  such  shares  at  the  time 
of  the  forfeitiu'e. 

(22.)  A  statutory  declaration  ia  wi-iting,  that  the  call  in  respect  of  a  share  was 
made  and  notice  thereof  given,  and  that  default  in  payment  of  the  call 
was  made,  and  that  the  forfeitui-e  of  the  share  was  made  by  a  resolution 
of  the  dii'ectors  to  that  effect,  shall  be  sufficient  evidence  of  the  facts 
therein  stated,  as  against  all  persons  entitled  to  such  share,  and  such 
declaration  and  the  receipt  of  the  compnay  for  the  price  of  such  share,  shall 
constitute  a  good  title  to  siich  share,  and  a  certificate  of  proprietorship  shall 
be  delivered  to  a  piu-chascr,  and  thereupon  he  shall  be  deemed  the  holder 
of  such  share  discharged  from  all  calls  due  prior  to  such  piu-chase,  and 
he  shall  not  be  boimd  to  see  to  the  application  of  the  piu-chase-money, 
nor  shaU  his  title  to  such  share  be  affected  by  any  irregnilarity  in  the  pro- 
ceedings in  reference  to  such  sale. 
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Conversion  of  Shares  into  Stock. 

(23.)  The  directors  may,  -with  the  sanction  of  the  company  previously  given  in 
general  meeting,  convert  any  paid-up  shares  into  stock. 

(24.)  Wlien  any  shares  have  been  converted  into  stock,  the  several  holders  of 
such  stock  may  thenceforth  transfer  their  respective  interests  therein,  or 
any  part  of  such  interests,  in  the  same  manner  and  subject  to  the  same 
regulations  as  and  subject  to  vi^hich  any  shares  in  the  capital  of  the  com- 
pany may  be  transferred,  Or  as  near  thereto  as  circumstances  admit. 

(25.)  The  several  holders  of  stock  shall  be  entitled  to  participate  in  the  dividends 
and  profits  of  the  company  according  to  the  amount  of  their  respective 
interests  in  such  stock ;  and  such  interests  shall,  in  proportion  to  the 
amount  thereof,  confer  on  the  holders  thereof  respectively  the  same  privi- 
leges and  advantages  for  the  purpose  of  voting  at  meetings  of  the  com- 
pany, and  for  other  pui-poses,  as  would  have  been  confeiTed  by  shares 
of  equal  amount  in  the  capital  of  the  company ;  but  so  that  none  of  such 
privileges  or  advantages,  except  the  participation  in  the  dividends  and 
profits  of  the  company,  shall  be  conferred  by  any  such  aliquot  part  of 
consolidated  stock  as  woiLld  not,  if  existing  in  shares,  have  conferred  such 
privileges  or  advantages. 

Increase  in  Capital. 

(26.)  The  directors  may,  with  the  sanction  of  a  special  resolution  of  the  company 
previously  given  in  general  meeting,  increase  its  capital  by  the  issue  of 
new  shares,  such  aggregate  increase  to  be  of  such  amount,  and  to  be 
di^dded  into  shares  of  such  respective  amounts,  as  the  company  in  general 
meeting  direct,  or,  if  no  direction  is  given,  as  the  directors  think  expedient. 

(27.)  Subject  to  any  direction  to  the  contrary  that  m.ay  be  given  by  the  meeting 
that  sanctions  the  increase  of  capital,  all  new  shares  shall  be  offered  to  the 
members  in  proportion  to  the  existing  shares  held  by  them,  and  such  offer 
shall  be  made  by  notice  specifying  the  number  of  shares  to  which  the 
member  is  entitled,  and  limiting  a  time  within  which  the  offer,  if  not 
accepted,  vrill  be  deemed  to  be  declined,  and  after  the  expiration  of  such 
time,  or  on  the  receipt  of  an  intimation  from  the  member  to  whom  such 
notice  is  given  that  he  dechnes  to  accept  the  shares  offered,  the  directors 
may  dispose  of  the  same  in  such  manner  as  they  think  most  beneficial  to 
the  company. 

(28.)  Any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  as 
part  of  the  original  capital,  and  shall  be  subject  to  the  same  pro\'isions 
with  reference  to  the  payment  of  calls,  and  the  forfeiture  of  shares  on 
non-payment  of  calls,  or  otherwise,  as  if  it  had  been  part  of  the  original 
capital. 

General  Meetings. 

(29.)  The  first  general  meeting  shall  be  held  at  svich  time,  not  being  more  than 
six  months  after  the  registration  of  the  company,  and  at  such  place,  as  the 
directors  may  detei-mine. 

(30.)  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may 
be  prescribed  by  the  company  in  general  meeting  ;  and  if  no  other  time  or 
place  is  prescribed,  a  general  meeting  shall  be  held  on  the  first  Monday  in 
Febniary  in  every  year,  at  such  place  as  may  be  detemiined  by  the  directors. 

(31.)  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings  ; 
all  other  general  meetings  shall  be  called  extraordinary. 

(32.)  The  directors  may,  whenever  they  think  fit,  and  they  shall  upon  a  requisi- 
tion made  in  "m-iting  by  not  less  than  one-fifth  in  niunber  of  the  members 
of  the  company,  convene  an  extraordinary  general  meeting. 

(33.)  Any  requisition  made  by  the  members  shall  exjiress  the  object  of  the 
meeting  projioscd  to  be  called,  and  shall  be  left  at  the  registered  ofiice  of 
the  company. 

(34.)  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to 
C(jnvene  an  extraordinary  gfiin-al  meeting.  If  they  do  not  proceed  to 
convene  the  same  Avitliin  twenty-one  days  from  the  date  of  the  requisition, 
the  requisitionists,  or  any  otlier  members  amounting  to  tlie  required 
number,  may  tliemselves  convene  an  extraordinary  general  meeting. 
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Proceedings  at  General  Meetings. 

(35.)  Seven  days'  notice  at  the  least,  sj^efafying  the  place,  the  day,  and  the  hour 
of  meeting,  and  in  case  of  special  business  the  general  nature  of  such 
business,  shall  be  given  to  tlu^  nienibers  in  manner  hereinafter  mentioned, 
or  in  siich  other  manner,  if  any,  as  may  be  prescribed  by  the  company  in 
general  meeting  ;  but  the  non-receipt  of  such  notic,  by  any  member  shall 
not  invalidate  the  proceedings  at  any  general  meeting. 

(36.)  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  -wdth  the  excep- 
tion of  sanctioning  a  dividend  and  the  consideration  of  the  accounts, 
balance  sheets,  and.  the  ordinary  report  of  the  directors. 

(37.)  No  business  shall  be  transacted  at  any  general  meeting,  except  the  decla- 
ration of  a  dividend,  luiless  a  quorum  of  members  is  present  at  the  time 
Avlien  the  meeting  proceeds  to  biisiness :  and  such  cpiorum  shall  be  ascer- 
tained as  follows  ;  that  is  to  say,  if  the  persons  who  have  taken  shares  in 
the  company  at  the  time  of  the  meeting  do  not  exceed  ten  in  number, 
the  quoriun  shall  be  five ;  if  they  exceed  ten  there  shall  be  added  to  the 
above  quoiiuu  one  for  every  five  additional  members  up  to  fifty,  and  one 
for  every  ten  additional  members  after  fifty,  with  this  limitation,  that  no 
quoiiun  shall  in  any  case  exceed  twenty. 

(38.)  If  within  one  horn-  from  the  time  appointed  for  the  meeting  a  quorum  is  not 
present,  the  meeting,  if  convened  upon  the  requisition  of  members,  .shall 
be  dissolved  :  in  any  other  case  it  shall  stand  adjourned  to  the  same  day 
in  the  next  week,  at  the  same  time  and  place  ;  and  if  at  such  adjoiu-ned 
meeting  a  cj[uomm  is  not  present  it  shall  be  adjourned  sine  die. 

(39.)  The  chair-man  (if  any)  of  the  board  of  dii-ectors  .shall  preside  as  chairman 
at  every  general  meeting  of  the  company. 

(40.)  If  there  is  no  such  chaii-man,  or  if  at  any  meeting  he  is  not  present  "within 
fifteen  minutes  after  the  time  appointed  for  holding  the  meeting,  the  mem- 
bers present  shall  choose  some  one  of  their  number  to  be  chauTnan. 

(41.)  The  chaimian  may,  with  the  consent  of  the  meeting,  adjourn  any  meet- 
ing from  time  to  time  and  from  place  to  place,  but  no  business  shall  be 
transacted  at  any  adjourned  meeting  other  than  the  business  left  unfinished 
at  the  meeting  from  which  the  adjoiuTiment  took  place. 

(42.)  At  any  general  meeting,  ixnless  a  poll  is  demanded  by  at  least  five  members, 
a  declaration  by  the  chaii'man  that  a  resolution  has  been  can-ied,  and  an 
entry  to  that  efi'ect  in  the  book  of  proceedings  of  the  company,  shall 
be  sufficient  e\'idence  of  the  fact,  vdthout  pi'oof  of  the  nmnber  or  pro- 
portion of  the  votes  recorded  in  favoxu"  of  or  against  such  resolution. 

(43.)  If  a  poll  is  demanded  by  five  or  more  members  it  shall  be  taken  in  .such 
manner  as  the  chairman  directs,  and  the  result  of  such  poll  shall  be 
deemed  to  be  the  resolution  of  the  company  in  general  meeting.  In  the 
case  of  an  equality  of  votes  at  any  general  meeting,  the  chairman  shall 
be  entitled  to  a  second  or  casting  vote. 

Votes  of  Members. 

(44.)  Every  member  shall  have  one  vote  for  every  share  up  to  ten  :  he  shall  have 
an  additional  vote  for  every  five  shares  beyond  the  tii'st  ten  shares  up  to  one 
hundi-ed,  and  an  additional  vote  for  every  ten  shares  beyond  the  fii'st 
hvmch'ed  shares. 

(45.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  curator 
bonis,  or  other  legal  ciu-ator. 

(46.)  If  one  or  more  persons  are  jointly  entitled  to  a  share  or  shares,  the  member 
whose  name  stands  first  in  the  register  of  members  as  one  of  the  holders 
of  such  .share  or  shares,  and  no  other,  shall  be  entitled  to  vote  in  respect  of 
the  same. 

(47.)  No  member  shall  be  entitled  to  vote  at  any  general  meeting  unless  all  calls 
due  from  him  have  been  paid,  and  no  member  shall  be  entitled  to  vote  in 
respect  of  any  share  that  he  has  acquired  by  transfer  at  any  meeting  held 
after  the  expiration  of  three  months  from  the  i-egistration  of  the  com- 
pany, unless  he  has  been  possessed  of  the  share  in  respect  tif  wliiih  he 
claims  to  vote  for  at  least  three  months  previously  to  the  time  of  holding 
the  meeting  at  which  he  proposes  to  vote. 

(48.)  Votes  may  be  given  either  personally  or  by  proxy. 
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(49.)  The  instrument  appointing  a  proxy  shall  be  in  writing,  under  the  hand  of 
the  appointor,  or  if  such  appointor  is  a  corporation,  under  their  common 
seal,  and  shall  be  attested  by  one  or  more  witness  or  witnesses :  no  person 
shall  be  appointed  a  proxy  who  is  not  a  member  of  the  company. 

(50.)  The  instrument  appointing  a  proxy  shall  be  deposited  at  the  registered 
office  of  the  company  not  less  than  seventy -two  hours  before  the  time  for 
holding  the  meeting  at  which  the  person  named  in  such  instrument  pro- 
poses to  vote,  but  no  instniment  appointing  a  proxy  shall  be  valid  after 
the  exjjii-ation  of  twelve  months  from  the  date  of  its  execution. 

(51.)  Any  instrument  appointing  a  proxy  shall  be  in  the  following  fonn  : — 

" Company,  Limited. 

"I,  ,  of ,  in  the  county  of  ,  being  a  member  of  the  

Company,  Limited,  and  entitled  to vote  [or votes] ,  hereby  appoint 

,  of ,  as  my  proxy,  to  vote  for  me  and  on  my  behalf  at  the  [ordi- 
nary or  extraordinary,  as  the  case  may  he\  general  meeting  of  the  company 

to  be  held  on  the day  of ,  and  at  any  adjoui'mnent  thereof  \or  at 

any  meeting  of  the  company  that  may  be  held  in  the  year ]. 

"  As  witness  my  hand,  this day  of  . 

"  Signed  by  the  said in  the  presence  of ." 

Directors. 

(52.)  The  number  of  the  directors,  and  the  names  of  the  fii'st  directors,  shall  be 
determined  by  the  subscribers  of  the  memorandum  of  association. 

(53.)  Until  directors  are  appointed  the  subscribers  of  the  memorandiim  of  associa- 
tion shall  be  deemed  to  be  directors. 

(54.)  The  futui-e  remuneration  of  the  directors,  and  their  remuneration  for 
services  performed  previously  to  the  first  general  meeting,  shall  be  deter- 
mined by  the  company  in  general  meeting. 

Powers  of  Directors. 

(55.)  The  business  of  the  company  shall  be  managed  by  the  dii-ectors,  who  may 
pay  all  expenses  incurred  in  getting  up  and  registering  the  company,  and 
may  exercise  all  such  powers  of  the  company  as  are  not  by  the  foregoing 
Act,  or  by  these  articles,  required  to  be  exercised  by  the  company  in  general 
meeting,  subject  nevertheless  to  any  regulations  of  these  articles,  to  the 
provisions  of  the  foregoing  Act,  and  to  such  regiolations,  being  not  incon- 
sistent with  the  aforesaid  regiilations  or  provisions,  as  niay  be  prescribed 
by  the  company  in  general  meeting  ;  but  no  regulation  made  by  the  com- 
pany in  general  meeting  shall  invalidate  any  prior  act  of  the  directors 
which  would  have  been  valid  if  such  regulation  had  not  been  made. 

(5G . )  The  continuing  dii-ectors  may  act  noivvithstanding  any  vacancy  in  their  body. 


Disqualijieation  of  Directors. 

(57.)  The  office  of  dii-ector  shall  be  vacated, — 

If  he  holds  any  other  office  or  place  of  profit  imder  the  company : 

If  he  becomes  bankiiipt  or  insolvent : 

If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract  with 
the  company : 
But  the  aT)ove  rules  shall  bo  subject  to  the  following  exceptions :  that  no 
director  shall  vacate  his  office  by  reason  of  his  being  a  member  of  any 
company  which  has  entered  into  contracts  with  or  done  any  work  for  the 
company  of  which  he  is  director ;  nevertheless  he  shall  not  vote  in  respect 
of  such  contract  or  work ;  and  if  lie  does  so  vote  his  vote  shall  not  be 
counted. 

Eotution  of  Directors. 

(58.)  At  the  first  ordinary  meeting  after  the  registration  of  the  company  the 
whole  of  the  directors  shall  rctii'o  from  office  ;  and  at  the  fii'st  ordinary 
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meeting-  iu  every  subsequent  year  oue-tliird  of  the  directors  for  the  time 
bciiio-,  or  if  their  uumhcr  is  not  a  multiple  of  three,  then  the  number  nearest 
to  one-third,  sliuU  ri'tiru  from  office. 

(59.)  The  one-third  or  other  nearest  number  to  retire  during  the  first  and  second 
years  ensuing  the  first  ordinary  meeting  of  the  company  shall,  uidess  the 
directors  agree  among  themselves,  be  determined  by  Vjallot :  in  every  sub- 
sequent year  the  one-tlm-d  or  other  nearest  number  who  have  been  longest 
in  office  shall  retire. 

(60.)  A  retiring  director  shall  be  re-eligible. 

(61.)  The  company  at  the  general  meeting  at  which  any  directors  retire  in  manner 
aforesaid  shall  fill  up  the  vacated  offices  by  electing  a  like  number  of 
persons. 

(62.)  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place 
the  places  of  the  vacating  directors  arc  not  filled  up,  the  meeting  shall 
stand  adjourned  till  the  same  day  in  the  next  week,  at  the  same  time  and 
place  ;  and  if  at  such  adjom-ned  meeting  the  places  of  the  vacating  directors 
are  not  filled  up,  the  vacating  directors,  or  such  of  them  as  have  not  had 
their  places  filled  up,  shall  continue  in  office  until  the  ordinary  meeting  in 
the  next  year,  and  so  on  from  time  to  time  until  their  places  are  filled  up. 

(63.)  The  company  may  from  time  to  time,  in  general  meeting,  increase  or  reduce 
the  nmnber  of  directors,  and  may  also  detenuine  in  what  rotation  such 
increased  or  reduced  number  is  to  go  out  of  office. 

(64.)  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  filled  up  by 
the  directors,  but  any  person  so  chosen  shall  retain  his  ofiice  so  long  only 
as  the  vacating  director  would  have  retained  the  same  if  no  vacancy  had 
occurred. 

(65.)  Tlie  company,  in  general  meeting,  may,  by  a  special  resolution,  remove 
any  director  before  the  expu-ation  of  his  period  of  office,  and  may  by  an 
ordinary  resolution  appoint  another  person  in  his  stead  :  the  person  so 
appointed  shall  hold  office  dui-ing  such  time  only  as  the  director  in  whose 
place  he  is  appointed  would  have  held  the  same  if  he  had  not  been 
removed. 


Proceedings  of  Directors. 

(66.)  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn  and 
otherwise  regulate  their  meetings  as  they  think  fit,  and  determine  the 
quorum  necessary  for  the  transaction  of  business :  questions  arising  at  any 
meeting  shall  be  decided  by  a  majority  of  votes  :  in  case  of  an  equality  of 
votes  the  chairman  shall  have  a  second  or  casting  vote :  a  director  may  at 
any  tune  summon  a  meeting  of  the  dii-ectors. 

(67.)  The  directors  may  elect  a  chairman  of  their  meetings,  and  determine  the 
period  for  wliich  he  is  to  hold  office  ;  but  if  no  such  chairman  is  elected,  or 
if  at  any  meeting  the  chairman  is  not  present  at  the  time  appointed  for 
holding  the  same,  the  directors  present  shall  choose  some  one  of  their 
number  to  be  chainnan  of  s^ich  meeting. 

(68.)  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of 
such  member  or  members  of  their  body  as  they  think  fit :  any  conunittee 
so  fomied  shall,  in  the  exercise  of  the  powers  so  delegated,  conform  to  any 
regulations  that  may  be  imposed  on  them  by  the  directors. 

(69.)  A  committee  may  elect  a  chairman  of  thcii-  meetings  :  if  no  such  chairman 
is  elected,  or  if  he  is  not  present  at  the  time  appointed  for  holding  the 
same,  the  members  present  shall  choose  one  of  their  number  to  be  chairman 
of  such  meeting. 

(70.)  A  committee  may  meet  and  adjom-n  as  they  think  pro]3er :  questions  arising 
at  any  meeting  shall  be  deteiTuined  by  a  majority  of  votes  of  the  members 
present;  and  in  case  of  an  equality  of  votes  the  chairman  shall  have  a 
second  or  casting  vote. 

(71.)  All  acts  done  by  any  meeting  of  the  directors,  or  of  a  committee  of  dii-ectors, 
or  by  any  person  acting  as  a  director,  shall,  notwithstanding  that  it  be 
afterwards  discovered  that  there  was  some  defect  in  the  appointment  of 
any  such  dii-ectors  or  persons  acting  as  aforesaid,  or  that  they  or  any  of 
them  were  disqualified,  be  as  valid  as  if  every  such  person  had  been 
duly  appointed  and  was  qualified  to  be  a  director. 
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Dividends. 

(72.)  The  directors  may,  witli  the  sanction  of  the  company  in  general  meeting, 
declare  a  dividend  to  be  paid  to  the  members  in  proportion  to  their  shares. 

(73.)  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the 
business  of  the  company. 

(74.)  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of  the 
profits  of  the  company  such  svim  as  they  think  proper  as  a  reserved  fund 
to  meet  contingencies,  or  for  equalizing  dividends,  or  for  repairing  or 
maintaining  the  "works  connected  -ftdth  the  business  of  the  company,  or  any 
part  thereof ;  and  the  directors  may  invest  the  sum  so  set  apart  as  a  reserved 
fund  upon  such  seciu-ities  as  they  may  select. 

(75.)  The  directors  may  deduct  from  the  dividends  payable  to  any  member  all  such 
sums  of  money  as  may  be  due  from  him  to  the  company  on  account  of  calls 
or  other'n'ise. 

(76.)  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  to  each 
member  in  manner  hereinafter  mentioned ;  and  all  dividends  unclaimed  for 
three  years  after  having  been  declared  may  be  forfeited  by  the  directors 
for  the  benefit  of  the  company. 

(77.)  No  dividend  shall  bear  interest  as  against  the  company. 


Accounts. 

(78.)  The  directors  shall  cause  true  accounts  to  be  kept, — 
Of  the  stock  in  trade  of  the  company ; 

Of  the  sums  of  money  received  and  expended  by  the  company,  and  the 
matter  in  respect  of  which  such  receipt  and  expenditure  takes  place  ; 
and, 
Of  the  credits  and  liabilities  of  the  company  : 
The  books  of  account  shall  be  kej)t  at  the  registered  office  of  the  company, 
and,  subject  to  any  reasonable  restrictions  as  to  the  time  and  manner  of 
inspecting  the  same  that  may  be   imposed  by  the   company  in   general 
meeting,  shall  be  open  to  the  inspection  of  the  members  dm-ing  the  hours 
of  business. 

(79.)  Once  at  the  least  in  every  year  the  dii-ectors  shall  lay  before  the  company 
in  general  meeting  a  statement  of  the  income  and  exjjenditm'e  for  the  past 
year,  made  up  to  a  date  not  more  than  three  months  before  such  meeting. 

(80.)  The  statement  so  made  shall  show,  aiTanged  imder  the  most  convenient 
heads,  the  amount  of  gi-oss  income,  distinguishing  the  several  sources 
fi'om  which  it  has  been  derived,  and  the  amoimt  of  gToss  expenditm-e, 
distinguishing  the  expense  of  the  estabhshment,  salaries,  and  other  like 
matters  :  every  item  of  expenditiu-e  faii-ly  chargeable  against  the  year's 
income  shall  be  brought  into  account;'so  that  a  just  balance  of  profit 
and  loss  may  be  laid  before  the  meeting ;  and  in  cases  where  any  item 
of  expendittu'e  wliich  may  in  faii'uess  be  distributed  over  several  years 
has  been  incurred  in  any  one  year  the  whole  amount  of  such  item  shall 
be  stated,  with  the  addition  of  the  reasons  why  only  a  portion  of  such 
expenditure  is  charged  against  the  income  of  the  year. 

(81.)  A  balance-sheet  shall  be  made  out  in  every  year,  and  laid  before  the  company 
in  general  meeting,  and  such  balance-sheet  shall  contain  a  simmiary  of  the 
property  and  liabilities  of  the  company  arranged  vmder  the  heads  appearing 
in  the  form  annexed  to  this  table,  or  as  near  thereto  as  circumstances 
admit. 

(82.)  A  printed  copy  of  such  balance-sheet  shall,  seven  days  prevdously  to  such 
meeting,  be  served  on  every  member  in  the  manner  in  which  notices  are 
hereinafter  directed  to  be  served. 


Audit. 

(83.)  Once  at  the  least  in  every  year  the  accounts  of  the  company  shall  be 
examined,  and  the  correctness  of  the  balance-sheet  ascertained,  by  one  or 
more  auditor  or  auditors. 
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(84.)  The  first  auditors  sluill  bo  appointed  by  the  directors :  subsequent  auditors 
shall  be  appointed  by  the  company  in  general  meeting. 

(85.)  If  one  auditor  onlj^  is  appointed,  all  the  provisions  herein  contained  relating 
to  auditors  shall  apply  to  him. 

(86.)  The  auditors  may  be  members  of  the  company  ;  but  no  person  is  eligible  as 
an  auditor  who  is  interested  otherwise  than  as  a  member  in  any  transaction 
of  the  company  ;  and  no  director  or  other  officer  of  the  company  is  eligible 
during  his  continuance  in  office. 

(87.)  The  election  of  auditors  shall  be  made  by  the  company  at  their  ordinary 
meeting  in  each  year. 

(88.)  The  remuneration  of  the  first  auditors  shall  be  fixed  by  the  directors  ;  that 
of  subsequent  auditors  shall  be  fixed  by  the  company  in  general  meeting. 

(89.)  Any  auditor  shall  be  re-eligiblc  on  his  quitting  office. 

(90.)  If  any  casual  vacancy  occurs  in  the  office  of  any  auditor  appointed  by  the 
company,  the  directors  shall  forthwith  call  an  extraordinary  general  meeting 
for  the  purpose  of  supplying  the  same. 

(91.)  If  no  election  of  auditors  is  made  in  manner  aforesaid  the  Board  of  Trade 
may,  on  the  application  of  not  less  than  five  members  of  the  company, 
appoint  an  auditor  for  the  euiTent  year,  and  fix  the  remuneration  to  be 
paid  to  him  by  the  company  for  his  services. 

(92.)  Every  aiiditor  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it 
shall  be  his  dvity  to  examine  the  same,  with  the  accounts  and  vouchers 
relating  thereto. 

(93.)  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the 
company,  and  shall  at  all  reasonable  times  have  access  to  the  books  and 
accounts  of  the  company :  he  may,  at  the  expense  of  the  company,  employ 
accountants  or  other  persons  to  assist  him  in  investigating  such  accounts, 
and  he  may  in  relation  to  such  accounts  examine  the  directors  or  any 
other  officer  of  the  company. 

(94.)  The  auditors  shall  make  a  report  to  the  members  upon  the  balance-sheet 
and  accounts,  and  in  every  such  report  they  shall  state  whether,  in  their 
opinion,  the  balance-sheet  is  a  frdl  and  fair  balance-sheet  containing  the 
particulars  required  by  these  regulations,  and  properly  drawn  up  so  as  to 
exhibit  a  time  and  correct  view  of  the  state  of  the  company's  aft'au-s,  and 
in  case  they  have  called  for  explanations  or  information  from  the  dii-ectors, 
whether  such  explanations  or  information  have  been  given  by  the  directors, 
and  whether  they  have  been  satisfactory ;  and  such  report  shall  be  read, 
together  with  the  report  of  the  dii'ectors,  at  the  ordinary  meeting. 


N'otiees. 

(95.)  A  notice  maybe  served  by  the  company  upon  any  member  either  personally 
or  by  sending  it  through  the  post  in  a  prepaid  letter  addi-essed  to  such 
member  at  his  registered  place  of  abode. 

(96.)  AU  notices  directed  to  be  given  to  the  members  shall,  with  respect  to  any 
share  to  which  persons  are  jointly  entitled,  be  given  to  whichever  of  such 
persons  is  named  fu-st  in  the  register  of  members  ;  and  notice  so  given 
shall  be  sufficient  notice  to  all  the  holders  of  such  share. 

(97.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the 
tune  when  the  letter  containing  the  same  would  be  delivered  in  the  ordinary 
course  of  the  post ;  and  in  proving  svich  service  it  shall  be  sufficient  to  prove 
that  the  letter  containing  the  notices  was  properly  addi-essed  and  put  into 
the  post-office. 
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TABLE  B. 

Table  of  Fees  to  bo  paid  to  the  Registrar  of  Joint   Stock  Companies  hj   a 
Company  haviBg  a  Ciipitul  divided  into  Shares. 

£    s.    d. 
For  registration  of  a  company  whoso  nominal  capital  does  not  exceed 

2,000/.,  a  fee  of     2     0     0 

For  registration  of  a  company  whoso  nominal  capital  exceeds  2,000/. ,  the 
above  fee  of  21. ,  with  the  follo-wnng  additional  fees,  regulated  accord- 
ing to  the  amonnt  of  nominal  (t:i])ital ;   (that  is  to  say.)  £    s.    d. 
For  every  1,000/.  of  nominal  capital,  or  part  of  1,000/., 

after  the  first  2,000/. ,  up  to  5,000/ 1     0     0 

For  every  1,000/.  of  nominal  capital,  or  part  of  1 ,000/., 

after  the  first  5,000/. ,  up  to  1 00,000/ 0     5     0 

For  every  1,000/.  of  nominal  capital,  or  part  of  1,000/., 

after  the  fii-st  100,000/ 0     10 

For  registration  of  any  increase  of  capital  made  after  the  first  regis- 
tration of  the  company,  the  same  fees  per  1,000/.,  or  part  of  1,000/., 
as  would  have  been  payable  if  such  increased  capital  had  formed 
part  of  the  original  capital  at  the  time  of  registration. 
Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  noniinal 
capital,  on  registration  or  afterwards,  any  greater  amoimt  of  fees 
than   50/.,   taking  into   account  in  the   case  of   fees  payable  on 
an  increase  of  capital  after  registration  the  fees  paid    on  regis- 
tration. 
For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registering 
a  new  company. 
For  registering  any  document  hereby  required  or  authorized  to  be  regis- 
tered, other  than  the  memorandum  of  association 0     6     0 

For  making  a  record  of  any  fact  hereby  authorized   or  required  to 

be  recorded  by  the  registrar  of  companies,  a  fee  of   0     5     0 


TABLE  C. 

Table  of  Fees  to  be  paid  to  the  Registeae  of  Joint  Stock  Companies  by  a 
Company  not  having  a  Capital  divided  into  Shares. 

For  registration  of  a  company  whose  number  of  members,  as  stated     £   s.    d. 
in  the  articles  of  association,  does  not  exceed  20    2     0     0 

For  registration  of  a  company  whose  niunber  of  members,  as  stated 

in  the  articles  of  association,  exceeds  20,  but  does  not  exceed  100. .     5     0     0 

For  registration  of  a  company  whose  niunber  of  members,  as  stated 
in  the  articles  of  association,  exceeds  100,  but  is  not  stated  to  be 
unlimited,  the  above  fee  of  5/.  ,"ndtli  an  additional  5s.  for  every 
50  members,  or  less  munber  than  50  members  after  the  first  100. 

For  registration  of  a  company  in  which  the  number  of  members  is  stated 

in  the  articles  of  association  to  be  unluuited,  a  fee  of 20     0     0 

For  registration  of  any  increase  on  the  number  of  members  made  after 
the  registration  of  the  company  in  respect  of  every  50  members,  or 
less  than  50  members,  of  such  increase    0     5     0 

Provided  that  no  one  company  shall  be  liable  to  pay  on  the  whole  a 
greater  fee  than  20/.  in  respect  of  its  nimiber  of  members,  taking 
into  account  the  fee  paid  on  the  first  registration  of  the  company. 

For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registering 
a  new  company. 

For  registering  any  document  hereby  required  or  authorized  to  be 

registered,  other  than  the  memorandum  of  association 0     5     0 

For  making  a  record  of   any  fact   hereby  authorized  or  required  to 

be  recorded  by  the  registrar  of  companies,  a  fee  of    0     5     0 
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POEM  D. 

Form  of  Statement  referred  to  in  Part  III.  of  the  Act. 

*  The  capital  of  the  company  is ,  divided  into shares  of each. 

The  number  of  shares  issued  is . 

Calls  to  the  amount  of  pounds  per  share  have  been  made,  under  which  the 

sum  of pounds  has  been  received. 

The  liabilities  of  the  company  on  the  first  day  of  Januaiy  {or  July)  were, — 
Debts  owing-  to  sundry  persons  by  the  company. 

On  judgment,  1. 

On  specialty, 1. 

On  notes  or  bills,  L 

On  simple  contracts,  1. 

On  estimated  liabilities,  1. 

The  assets  of  the  company  on  that  day  were — 
Grovernment  securities  \_stating  theni] 

Bills  of  exchange  and  promissory  notes,  1. 

Cash  at  the  bankers,  1. 

Other  securities, 1. 

*  If  the  company  has  no  capital  divided  into  shares,  the  portion  of  the  statement  relating 
to  capital  and  shares  must  be  omitted. 


SECOND   SCHEDULE. 


FORM  A. 

Memoeandum  of  Association  of  a  Company  limited  by  Shares.     - 

1st.  The  name  of  the  company  is  "The  Eastern  Steam  Packet  Company, 
Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are,  "  the  conveyance  of 
passengers  and  goods  in  ships  or  boats  between  such  places  as  the  company  may 
from  time  to  time  determine,  and  the  doing  aU  such  other  things  as  are  incidental 
or  conducive  to  the  attaimnent  of  the  above  object." 

4th.  The  liability  of  the  members  is  limited. 

5th.  The  capital  of  the  company  is  two  hundi-ed  thousand  pounds,  divided  into 
one  thousand  shares  of  two  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addi'esses  are  subscribed,  are  desirous 
of  being  formed  into  a  company,  in  piu'suance  of  this  memorandiun  of 
association,  and  we  respectively  agree  to  take  the  number  of  shares  in  the 
capital  of  the  company  set  opposite  our  respective  names. 


Names,  Addresses,  and  Descriptions  of  Subscribers. 

Number  of  Shares 

taken  by 

each  Subscriber. 

"  1. 

«'  9 

John  Jones,  of ,  in  the  county  of merchant  . . 

John  Smith,  of  ,  in  the  county  of 

200 
25 

"  3. 
'<  4. 

Thomas  Green,  of ,  in  the  county  of 

John  Thompson,  of ,  in  the  county  of  

Caleb  AVhite   of ,  in  the  county  of 

30 
40 
15 

"  0. 
"  7. 

Andrew  Brown,  of ,  in  the  county  of 

Ctesar  Wliite,  of in  the  county  of . , , 

5 
10 

Total  shares  taken 

325 

Dated  the  22nd  day  of  November,  18G1. 

Witness  to  the  above  Higuaturos, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  Middlesex. 
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FORM  B. 

Memorandum  aud  Aeticles  of  Association  of  a  Company  limited  by  Guarantee, 
and  not  having  a  Capital  divided  into  Shares. 

Memorandum  of  Association. 

1st.  The  name  of  the  company  is  "The  Mutual  London  Marine  Association, 
Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are,  ' '  the  mutual  insui-ance 
of  sliips  belonging  to  members  of  the  company,  and  the  doing  all  such  other  things 
as  are  incidental  or  conducive  to  the  attainment  of  the  above  objects." 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  the  same  being  wound  up  during  the  time  that  he  is  a 
member,  or  within  one  year  afterwards,  for  payment  of  the  debts  and  liabilities  of 
the  company  contracted  before  the  time  at  which  he  ceases  to  be  a  member,  and  the 
costs,  charges,  and  expenses  of  winding-up  tlie  same,  and  for  the  adjustment  of  the 
rights  of  the  coutributories  amongst  themselves,  sxich  amount  as  may  be  reixuired 
not  exceeding  ten  pounds. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of 
being  formed  into  a  company,  in  pursuance  of  this  memorandum  of  association. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

"1.  John  Jones  of ,  in  the  county  of ,  merchant. 

"2.  John  Smith  of ,  in  the  county  of . 

"  3.  Thomas  Green  of ,  in  the  county  of . 

"4.  John  Thompson  of ,  in  the  county  of . 

"5.  Caleb  White  of ,  in  the  county  of . 

"6.  Andi'ew  Brown  of ,  in  the  county  of . 

"  7.  Caesar  White  of ,  in  the  county  of . 

Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  Middlesex. 


Articles  of  Association  to  accompany  preceding  Memorandum  of  Association. 

(1.)  The  company,  for  the  purpose  of  registration,  is  declared  to  consist  of  five 

hundred  members. 
(2.)  The   directors  hereinafter  mentioned  may,  whenever  the   business   of   the 

association  requires  it,  register  an  increase  of  members. 

Definition  of  Members. 

(3.)  Every  person  shall  be  deemed  to  have  agreed  to  become  a  member  of  the 
company  who  insiu'es  any  ship  or  share  in  a  ship  in  pursuance  of  the 
regidations  hereinafter  contained. 

General  Meetings. 

(4.)  The  first  general  meetiug  shall  be  held  at  such  time,  not  being  more  than 
three  months  after  the  incorporation  of  the  company,  and  at  such  place,  as 
the  directors  may  determine. 

(5.)  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may 
be  prescribed  by  the  company  in  general  meeting  ;  and  if  no  other  time  or 
place  is  prescribed,  a  general  meeting  shall  be  held  on  the  first  Monday 
in  February  in  every  year,  at  such  place  as  may  be  determined  by  the 
directors. 

(6.)  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings ; 
all  other  general  meetings  shall  be  called  extraordinary. 

(7.)  The  directors  may,  whenever  they  think  fit,  and  they  shall,  upon  a  requisition 
made  in  writing  by  any  five  or  more  members,  convene  an  extraordinary 
general  meeting. 
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(8.)  Any  requisition  made  by  the  members  sball  express  the  object  of  the  meeting 
proposed  to  be  called,  and  shall  be  left  at  the  registered  of&ce  of  the  com- 

(9.)  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to 
convene  a  general  meeting :  if  they  do  not  proceed  to  convene  the  same 
within  twenty-one  days  from  the  date  of  the  requisition,  the  requisitionists, 
or  any  other  five  members,  may  themselves  convene  a  meeting. 

Proceedings  at  General  Meetings. 

(10.)  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour 
of  meeting,  and  in  case  of  special  business  the  general  nature  of  such  busi- 
ness, shall  be  given  to  the  members  in  manner  hereinafter  mentioned,  or 
in  such  other  manner,  if  any,  as  may  be  prescribed  by  the  company  in 
general  meeting  ;  but  the  non-receipt  of  such  notice  by  any  member  shall 
not  invalidate  the  proceedings  at  any  general  meeting. 

(11.)  All  business  shall  bo  deemed  special  that  is  transacted  at  an  extraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  the 
exception  of  the  consideration  of  the  accounts,  balance  sheets,  and  the 
ordinary  report  of  the  directors. 

(12.)  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of 
a  dividend,  tinless  a  quorum  of  members  is  present  at  the  commencement 
of  such  business  ;  and  such  quonmi  shall  be  ascertained  as  follows  ;  that  is 
to  say,  if  the  members  of  the  company  at  the  time  of  the  meeting  do  not 
exceed  ten  in  number,  the  quorum  shall  be  five  ;  if  they  exceed  ten  there 
shall  be  added  to  the  above  quorum  one  for  every  five  additional  members 
up  to  fifty,  and  one  for  every  ten  additional  members  after  fifty,  with  this 
limitation,  that  no  quonun  shall  in  any  case  exceed  thirty. 

(13.)  If  within  one  hour  from  the  tune  appointed  for  the  meeting  a  quorum 
of  members  is  not  present,  the  meeting,  if  convened  upon  the  requisition 
of  the  members,  shall  be  dissolved :  in  any  other  case  it  shall  stand  ad- 
journed to  the  same  day  in  the  following  week  at  the  same  time  and  place  ; 
and  if  at  such  adjoiuTied  meeting  a  quorum  of  members  is  not  present,  it 
shall  be  adjoui'ned  sine  die. 

(14.)  The  chamnan  (if  any)  of  the  directors  shall  preside  as  chaiitnan  at  every 
general  meeting  of  the  company. 

(15.)  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  at  the 
time  of  holding  the  same,  the  members  present  shall  choose  some  one  of 
their  number  to  be  chairman  of  such  meeting. 

(16.)  The  chau-man  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting 
from  time  to  time  and  from  place  to  place,  but  no  business  shall  be  trans- 
acted at  any  adjourned  meeting  other  than  the  btisiness  left  unfinished  at 
the  meeting  from  which  the  adjoxu-nment  took  place. 

(17.)  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least  five  members, 
a  declaration  by  the  chairman  that  a  resolution  has  been  carried,  and  an 
entry  to  that  effect  in  the  book  of  proceedings  of  the  company,  shall  be 
sufficient  e^^dence  of  the  fact,  without  proof  of  the  munber  or  proportion 
of  the  votes  recorded  in  favoiu-  of  or  against  such  resolution. 

(18.)  If  a  poll  is  demanded  in  manner  aforesaid,  the  same  shall  be  taken  in  such 
manner  as  the  chairman  directs,  and  the  residt  of  sxicli  poll  shall  be  deemed 
to  be  the  resolution  of  the  company  in  general  meeting. 

Votes  of  Members. 

(19.)  Every  member  shall  have  one  vote  and  no  more. 

(20.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  curator 
bonis,  or  other  legal  curator. 

(21.)  No  member  shall  be  entitled  to  A-otc  at  any  meeting  unless  all  moneys  due 
from  him  to  the  company  have  bct^n  paid. 

(22.)  Votes  may  be  given  either  persoiuilly  or  by  proxies  :  a  proxy  shall  be 
appointed  in  writing  under  the  hand  of  the  appointor,  or,  if  such  appointor 
is  a  corporation,  under  its  cnnmion  seal. 

(23.)  No  perscm  shall  be  a]ipointed  a  proxy  who  is  not  a  member,  and  the  instni- 
nicTit  appointing  him  shall  be  deposited  at  the  register(>d  office  of  the  com- 
pany 7iot  less  than  forty-eight  hoiu-s  before  the  tune  of  holding  the  meeting 
at  whieh  he  proposes  to  votc. 
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(24.)  Any  instrument  appointing'  a  proxy  shall  Ijc  in  tlie  following  fonn  : — 

" Company,  Limited. 

" ,  of ,  in  the  county  uf ,  being  a  member  of  the Com- 
pany, Limited,  hereby  appoint  ,  of  ,  as  my  proxy,  to  vote  for  me 

and  on  my  behalf  at  tlie   [ordinary  or  extraordinary,  as  the  case  may  ie] 

general  meeting  of  the  company,  to  be  held  on  the day  of ,  and 

at  any  adjoiu-nment  thereof,  to  be  held  on  the day  of next  [or 

at  any  meeting  of  the  company  that  may  be  held  in  the  year ]. 

"  As  -witness  my  hand,  this day  of . 

"  Signed  by  the  said in  the  presence  of ." 

Directors. 

(25.)  The  number  of  tlie  directors,  and  the  names  of  the  first  directors,  shall  be 
det(>rmincd  by  the  subscribers  of  the  memorandum  of  association. 

(2G.)  Until  directors  arc  appointed  the  subscribers  of  the  memorandum  of  asso- 
ciation shall  for  all  the  piu'poses  of  this  Act  be  deemed  to  be  directors. 

Foivcrs  of  Directors. 

(27.)  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may 
exercise  all  such  powers  of  the  company  as  are  not  hereby  required  to  be 
exercised  by  the  company  in  general  meeting ;  but  no  regulation  made 
by  the  company  in  general  meeting  shall  invalidate  any  prior  act  of  the 
directors  wliich  would  have  been  valid  if  such  regulation  had  not  been 
made. 

Election  of  Directors. 

(28.)  The  dii-ectors  shall  be  elected  annually  by  the  company  in  general  meeting. 

Business  of  Compamj. 
\llere  insert  Eules  as  to  mode  in  which  business  of  Insurance  is  to  be  conducted.'} 

Accounts. 

(29.)  The  accounts  of  the  company  shall  be  audited  by  a  committee  of  five  mem- 
bers, to  be  called  the  audit  committee. 

(30.)  The  first  audit  committee  shall  be  nominated  by  the  dii-ectors  out  of  the 
body  of  members. 

(31.)  Siibscqucnt  audit  committees  shall  be  nominated  by  the  members  at  the 
ordinary  general  meeting  in  each  )'ear. 

(32.)  The  audit  committee  shall  be  supplied  with  a  copy  of  the  balance-sheet, 
and  it  shall  be  their  duty  to  examine  the  same  Avith  the  accounts  and 
vouchers  relating-  thereto. 

(33.)  The  audit  committee  shall  have  a  list  delivered  to  them  of  all  books  kept 
by  the  company,  and  they  shaU.  at  all  reasonable  times  have  access  to  the 
books  and  accounts  of  the  company :  they  may,  at  the  expense  of  the 
company,  employ  accountants  or  other  persons  to  assist  them  in  investigat- 
ing such  accounts,  and  they  may  in  relation  to  such  accounts  examine 
the  directors  or  any  other  officer  of  the  company. 

(34.)  The  audit  committee  shall  make  a  report  to  the  members  upon  the  balance- 
sheet  and  accounts,  and  in  every  such  report  they  shall  state  whether  in 
their  opinion  the  balance-sheet  is  a  fidl  and  fair  balance-sheet,  containing 
the  particulars  required  by  these  regulations  of  the  company,  and  properly 
drawn  up,  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the 
company's  affairs,  and  in  case  they  have  caUed  for  explanation  or  in- 
formation from  the  directors,  whether  such  explanations  or  information 
have  been  given  by  the  directors,  and  whether  they  have  been  satisfac- 
tory, and  such  report  shall  be  read  together  Avith  the  report  of  the  dii'ectors 
at  the  ordinary  meeting. 

li^otices. 

(35.)  A  notice  may  be  served  by  the  company  upon  any  member  either  perso- 
nally, or  by  sending  it  tkrough  the  post  in  a  prepaid  letter  adili-essed 
to  such  member  at  Ins  registered  place  of  abode. 

(36.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the 
time  when  the  letter  containing  the  same  would  be  delivered  in  the  ordi- 
nary course  of  the  post ;  and  in  proying  such  service  it  shall  be  sufficient 
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to  prove  that  the  letter  containing  the  notice  was  properly  addressed,  and 
put  into  the  post-office. 

Windinff-tip. 

(37.)  The  company  shall  be  wound  up  voluntarily  whenever  an  extraordinary 
resolution,  as  defined  by  the  Companies  Act,  1862,  is  passed  requiring 
the  company  to  be  wound  up  voluntarily. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

"1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

"2.  John  Smith,  of ,  in  the  county  of . 

"  3.  Thomas  Green,  of ,  in  the  county  of . 

"4.  John  Thompson,  of ,  in  the  county  of . 

"5.   Caleb  White,  of ,  in  the  county  of . 

"  6.  Andrew  Brown,  of ,  in  the  county  of . 

"7.  Ccesar  White,  of ,  in  the  covmty  of . 

Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatiu-es, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  Middlesex. 


FORM  C. 

Memoeandum  and  Aeticles  of  Association  of  a  Company  limited  by  Guarantee, 
and  ha\'ing  a  Capital  di\aded  into  Shares. 

Memorandum  of  Association. 

1st.  The  name  of  the  company  is  "  The  HigUand  Hotel  Company,  Limited." 

2nd.  The  registered  office  of  the  company  will  be  situate  in  Scotland. 

3rd.  The  objects  for  which  the  company  is  established  are  "  the  facilitating 
travelling  in  the  Hig-hlands  of  Scotland  by  providing  hotels  and  conveyances  by 
sea  and  by  land  for  the  accommodation  of  travellers,  and  the  doing  all  such  other 
things  as  are  incidental  or  conducive  to  the  attainment  of  the  above  object." 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  the  same  being-  wound  up  diu-ing  the  time  that  he  is  a 
member,  or  within  one  year  afterwards,  for  payment  of  the  debts  and  liabilities  of 
the  company,  contracted  before  the  time  at  Avhich  he  ceases  to  be  a  member,  and 
the  costs,  charges,  and  expenses  of  winding-up  the  same  and  for  the  adjustment  of 
the  rights  of  the  contributories  amongst  themselves,  such  amount  as  may  be  required, 
not  exceeding  twenty  pounds. 

We,  the  several  persons  whose  names  and  addi-esses  are  subscribed,  are  desirous 
of  being  formed  into  a  company,  in  [  piu'suance  of  this  memorandum  of 
association. 

Names,  Addresses,  and  Descrii^tions  of  Subscribers. 

"1.  John  Jones,  of ,  in  the  county  of ,  merchant. 

"  2.  John  Smith,  of ,  in  the  county  of . 

"3.  Thomas  Green,  of ,  in  the  county  of . 

"  4.  John  Thompson,  of ,  in  the  coimty  of . 

"5.  Caleb  White,  of ,  in  the  county  of . 

"  6.  Andrew  Brown,  of ,  in  the  county  of . 

"  7.  Caesar  White,  of ,  in  the  county  of . 

Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatiu-es, 

A.  B.,  No.  13,  Hute  Street,  Clerkenwell,  Middlesex. 


Articles  of  Association  to  accompany  preceding  Memorandnm  of  Association. 

1.  The  capital  of  the  company  shall  consist  of  five  luindi-cd  thousand  pounds, 
divided  into  five  thousand  shares  of  one  hundred  pounds  each. 

2.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting, 
reduce  the  amount  of  shares. 

3.  Tlic  directors  may,  with  the  sanction  of  the  company  in  general  meeting, 
cancel  any  shares  belonging  to  the  company. 

4.  AU  the  articles  of  Table  A.  shall  be  deemed  to  be  incorporated  with  these 
articles,  and  to  apply  to  the  company. 
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We,  the  several  persons  whose  names  and  addi'esses  are  subscribed,  agree  to  take 
the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective 
names. 


Names,  Addresses,  and  Description  of  Subscribers. 


'  1.  John  Jones,  of 

'  2.  John  Smith,  of 

'  3.  Thomas  Green,  of  - 

'  4.  John  Thompson,  of 

'  5.  Caleb  White,  of  — 

'  6.  Andrew  Brown,  of  • 

'  7.  Ciiesar  White,  of  — 


,  in  the  county  of  , . . , 

-,  in  the  county  of , .  . . 

,  in  the  county  of 

,  in  the  county  of 

— ,  in  the  county  of . . 

,  in  the  county  of ■ 

— ,  in  the  county  of . . 

Total  shares  taken 


Number  of  Shares 

taken  by 

each  Subscriber. 


200 
25 
30 

40 

15 

5 

10 


325 


Dated  the  22nd  day  of  November,  1861. 
Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  Clcrkenwell,  Middlesex. 


FORM  D. 

Memoeandtjm  and  Aeticles  of  Association  of  an  unlimited  Company  having  a 
Capital  di^^ded  into  Shares. 

Memorandum  of  Association. 

1st.    The  name  of  the  company  is  "  The  Patent  Stereotype  Companj-." 

2nd.  The  registered  office  of  the  company  ■will  be  situate  in  England. 

3rd.  The  objects  for  which  the  company  is  established  are  "  the  working  of  a 

patent  method  of  founding  and  casting  stereotype  plates,  of  which  method  John 

Smith,  of  London,  is  the  sole  patentee." 

We,  the  several  persons  whose  names  arc  subscribed,  are  desirous  of  being  formed 
into  a  company  in  pui'suance  of  this  memorandum  of  association. 

Names,  Addresses,  and  Description  of  Subscribers. 

"1.  John  Jones,  of ,  in  the  cormty  of ,  merchant. 

"2.  John  Smith,  of ,  in  the  county  of •. 

"3.  Thomas  Green,  of ,  in  the  county  of . 

"4.  John  Thompson,  of ,  in  the  county  of . 

"  5.  Caleb  Wliite,  of ,  in  the  county  of . 

"  6.  Andrew  Brown,  of ,  in  the  coiuity  of . 

"7.  Abel  BroAvn,  of ,  in  the  county  of . 

Dated  22nd  day  of  November,  1861. 
Witness  to  the  above  signatiu-es, 

A.  B.,  No.  20,  Bond  Street,  Middlesex. 


Articles  of  Association  to  accompani/  the  preceding  Memorandum  of  Association. 


Capital  of  the  Company. 

The  capital  of  the  company  is  two  thousand  pounds,  di'V'ided  into  twenty  shares 
of  one  hundred  pounds  each. 

Application  of  Table  A. 

All  the  articles  of  Table  A.  shall  be  deemed  to  be  incorporated  with  these  articles, 
and  to  apply  to  the  company. 
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We,  the  several  persons  whose  names  and  addi-esses  are  subscribed,  agree  to  take 
the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective 


names. 

Names,  Addresses,  and  Description  of  Subscribers. 

Number  of  Shares 

taken 

by  Subscribers. 

"  1.  John  Jones,  of ,  in  the  county  of ,  merchant   . . 

"2.  John  Smith,  of ,  in  the  county  of 

1 
5 

"3.  Thomas  Green,  of  ,  in  the  county  of  • 

"  4.  John  Thompson,  of ,  in  the  county  of 

"  5.  Caleb  White,  of ,  in  the  county  of 

2 
2 
3 

"6.  Andrew  Brown,  of ,  in  the  county  of 

"  7.  Abel  Brown,  of ,  in  the  county  of 

4 
1 

Total  shares  taken 

18 

Dated  the  2'2nd  day  of  November,  1861. 
Witness  to  the  above  signatiu-es, 

A.  B.,  No.  20,  Bond  Street,  Middlesex. 


[Form  H.,  below,  teas  altered  by  Board  of  Trade  in  1885  {London  Gazette,  lith  April), 
under  sect.  71  of  the  Act,  and  is  2}rinted  as  altered.'\     See  Thring,  5th  ed.  342. 

rOEM  E.,  as  required  by  the  Second  Part  of  the  Act. 

SUMMAET   OF    CAPITAL   AND    ShAEES    of  the 

of — 


Company,  made  up  to  the day 


Nominal  capital  £ divided  into shares  of  £ each. 

Niuuber  of  shares  taken  up  to  the day  of . 

There  has  been  called  up  on  each  of shares  £ . 

Total  amount  of  calls  (including  payments  on  application  and  allotment) 
received  £,— — -. 

Total  amount  (if  any)  agreed  to  be  considered  as  paid  on shares  £ . 

Total  amoiint  of  calls  unpaid  £ . 

Total  amount  (if  any)  paid  on shares  forfeited  £ . 

List  of  persons  holding  shares  in  the Company  on  the day  of ,  and 

of  persons  who  have  held  shares  therein  at  any  time  during  the  year  immedi- 
ately preceding  the  said day  of ,  showing  theii-  Names  and  Addresses, 

and  an  Account  of  the  Shares  so  held. 


Names,  Addeesses,  and 

Account  of  Shakes. 

Occupations. 

Ilegis- 

ter 

Additional  Shares 

Shares  held  by 

Ledger 

held  by  existing 

persons 

con- 

Chris- 

Members dm-ing 

no  longer 

taining 

Sur- 

tian 

Ad- 

Occu- 

preceding year. 

Members. 

par- 

name. 

Name. 

dress. 

pation. 

bers 
on  the 

ticulars. 

day 

Num- 

Date of 

Num- 

Date of 

of—. 

ber. 

Transfer. 

ber. 

Transfer. 
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FORM  F. 

Licence  to  huld  Lands. 

The  Lords  of  tlio  Committee  of  Privy  Council  appointed  for  the  considenitiou  of 
matters  relating  to  Trade  and  Foreigii  Plantations  hereby  license  tlie Asso- 
ciation, Limited,  to  hold  the  lands  hereimder  described  {^insert  description  of  huids]. 
The  conditions  of  this  licence  are  [insert  conditions,  if  any']. 


THIED  SCHEDULE. 
FIRST  PART. 

{Repealed  by  S.  L.  R.  Act,  1893.) 

SECOND  PART. 

7  &  8  Vict.  c.   113,  s.  47. 

Every  company  of  more  than  six  persons  established  on  the  sixth  day  of  May,    Existing  com- 
1844,  for  the  pm-pose  of  carrying  on  the  trade  or  business  of  bankers  within  the   panics  to  have 
distance  of  sixty-five  miles  from  London,   and  not  within  the  provisions  of  the   the  powers  of 
Act  passed  in  the  session  holden  in  the  seventh  and  eighth  years  of  the  reign  of   suino-  and 
her  present  Majesty,    chapter  one   hundred   and  thirteen,    shall   have   the   same   being  sued, 
powers  and  privileges  of  suing  and  being  sued  in  the  name  of  any  one  of  the 
public  officers  of  such  co-partnership  as  the  nominal  plaintiif,  petitioner,  or  defen- 
dant on  behalf  of  such  co-partnership ;    and  aU  judgments,   decrees,    and  orders, 
made  and  obtained  in  any  such  suit,  may  be  enforced  in  like  manner  as  is  pro- 
vided with  respect  to  such  companies  carrying  on  the  said  trade  or  business  at 
any  place  in  England  exceeding  the  distance  of   sixty-five  miles  from   London, 
under  the  jDrovisions  of  an  Act  passed  in  the  seventh  year  of  the  reign  of  King 
George  the  Fourth,  chapter  forty-six,  intituled  "  An  Act  for  the  better  regulating 
co-partnerships  of  certain  Bankers  in  England,  and  for  amending  so  much  of  an 
Act  of  the  Thirty-ninth  and  Fortieth  years  of  the  reign  of  His  late  Majesty  King 
George   the   Third,    intituled  '  An  Act  for   establishing  an   agreement   with   the 
Governor  and   Company  of   the  Bank  of    England  for    advancing   the   Sum  of 
Three   Millions  towards  the  Supply  for  the  Ser\'ice  of   the  year  One    thousand 
eight   hundred,'    as   relates   to    the    same,"    provided   that   such   fia'st-mentioned 
company   shall  make  out   and  deliver   from   time  to  time   to   the    Commissioners 
of  Stamps  and  Taxes  the  several  accoimts  or  retiu-ns  requii-ed  by  the  last-mentioned 
Act,  and  aU  the  provisions  of  the  last-recited  Act  as  to  such  accoimts  or  returns 
shall  be  taken  to  apply  to  the  accounts  or  retiu-ns  so  made  out  and  delivered  by 
such  fii-st-mentioned  companies  as  if  they  had  been   originally  included    in   the 
provisions  of  the  last -recited  Act. 

20  &  21  Vict.  c.  49,  part  of  Section  XII. 

Notwithstanding  anything  contained  in  any  Act  passed  in  the  Session  holden  Power  to  form 
in  the  seventh  and  eighth  years  of    the   reign  of    her  present    Majesty,  chapter  banking  part- 
one  hundred  and  thirteen,  and  intituled  "  An  Act  to  regulate  Joint  Stock  Banks  nerships  of 
in  England,"  or  in  any  other  Act,  it  shall  be  lawful  for  any  number  of  persons,   ten  persons, 
not  exceeding  ten,  to  carry  on  in  pai'tnership  the  business   of    banking,  in   the 
same  manner  and  upon  the  same  conditions  in  all  respects  as  any  company  of  not 
more  than  six  persons  could  before  the  passing  of  this  Act  have  earned  on  such 
business. 
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Short  title. 
Act  to  be  con- 
strued as  one 
with  25  &  26 
Vict.  c.  89. 


Commence- 
ment of  Act. 


THE  COMPANIES  ACT,  1867. 
30  &  31  YicT.  c.  131. 

{Amended  hij  40  ^  41  Vict.  c.  26.) 


An  Act  to  amend  "  The  Companies  Act,  1862." 


Be  it  enacted,  &c. 


[20tli  August,  1867.] 


Freli 


minary. 


1.  This  Act  may  be  cited  for  all  purjjoses  as  "  The  Companies  Act,  1867." 
2-  The  Companies  Act,  1862,  is  hereinafter  referred  to  as  "  The  Principal  Act ;  " 
and  the  principal  Act  and  this  Act  are  hereinafter  distinjarnished  as  and  may  be 
cited  for  all  pvu-poses  as  "The  Companies  Acts,  1862  and  1867  ;  "  and  this  Act 
shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  one  wdth  the 
principal  Act;  and  the  expression  "this  Act"  in  the  principal  Act,  and  any 
expression  referring-  to  the  principal  Act  which  occurs  in  any  Act  or  other  docu- 
ment, shall  be  construed  to  mean  the  principal  Act  as  amended  by  this  Act. 

3.  This  Act  shall  come  into  force  on  the  1st  day  of  September,  1867,  which  date 
is  hereinafter  referred  to  as  the  commencement  of  this  Act. 


Company  may 
have  directors 
with  unlimi- 
ted liability. 
Liability  of 
director,  past 
and  present, 
where  Uability 
is  unlimited. 


Director  with 
unliniit<'(l 
liability  may 
have  Kot-ofl'  as 


Unlimited  Liability  of  Directors. 

4.  Where  after  the  commencement  of  this  Act  a  company  is  formed  as  a  limited 
company  under  the  principal  Act,  the  liability  of  the  directors  or  managers  of  such 
company,  or  the  managing  du'ector,  may,  if  so  pro\'ided  by  the  memorandum  of 
association,  be  tinlinuted. 

5.  The  following  modifications  shall  be  made  in  the  thirty-eighth  section  of  the 
principal  Act,  with  respect  to  the  contributions  to  be  required  in  the  event  of  the 
winding-up  of  a  limited  company  under  the  principal  Act,  from  any  director  or 
manager  whose  liability  is,  in  piu'suance  of  this  Act,  luilimited  :  — 

(1.)  Subject  to  the  provisions  hereinafter  contained,  any  such  director  or  manager, 
whether  past  or  present,  shall,  in  addition  to  his  liability  (if  any)  to  contri- 
bute as  an  ordinary  member,  be  liable  to  contribute  as  if  he  were  at  the 
date  of  the  commencement  of  such  winding-up  a  member  of  an  unlimited 
company : 

(2.)  No  contribution  required  from  any  past  director  or  manager  who  has  ceased 
to  hold  such  office  for  a  period  of  one  year  or  upwards  prior  to  the 
commencement  of  the  wandlng-up  shall  exceed  the  amount  (if  any)  which 
he  is  liable  to  contribute  as  an  ordinary  member  of  the  company : 

(3.)  No  contribution  rec[uired  from  any  past  director  or  manager  in  respect  of 
any  debt  or  ]ial)ilitv  of  the  ct)nipany  contracted  after  the  time  at  which  he 
ceased  to  hold  such  office  shall  exceed  the  amount  (if  any)  which  he  is 
liable  to  contribute  as  an  ordinary  member  of  the  company  : 

(4.)  Sul^joct  to  the  pro\dsions  contained  in  the  regulations  of  the  company,  no 
contribution  required  from  any  dii'cctor  or  manager  shall  exceed  the 
ainouiit  (if  any)  which  he  is  liable  to  contribute  as  an  ordinary  member, 
unless  tli(;  Court  deems  it  necessary  to  require  such  contribution  in  order  to 
satisfy  the  dc])ts  and  liabilities  of  the  company,  and  the  costs,  charges,  and 
expenses  of  the  winding-up. 

6.  In  the  event  of  the  winding-up  of  any  limited  company,  the  Coiu't,  if  it  think 
fit,  may  make  to  any  director  or  manager  of  such  company  whose  liability  is 
unlimited  the  same  allowance  by  way  of  set-off  as  under  tlic  one  hundred  and  first 
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section  of  the  principal  Act  it  may  make  to  a  conti-ibutory  wJ^cre  the  company  i.s  under  s.  101  of 

not  limited.  25  &  2G  Vict. 

7.  In  any  limited  company  in  which,  in  pursuance  of  this  Act,  the  liahility  of  a  c.  89. 
director  or  manager  i.s  unlimited,  the  dii-cctors  or  managers  of  the  company  (if  any),  Notice  to  be 
and  the  member  who  proposes  any  person  for  election  or  appointment  to  such  office,  o-iven  to 
shall  add  to  such  proposal  a  statement  that  the  liability  of  the  person  holding  such  Jlii-(.ctor  on  his 
office  will  ho  unlimited,  and  the  promoters,  directors,  managers,  and  secretary  (if  election  that 
any)  of  such  company,  or  one  of  them,  shall,  before  such  person  accepts  such  office  i^i^  liabUitv 
or  acts  therein,  give  Idin  notice  in  writing  tliat  his  liability  will  be  uidimited.  -^yill  Ijo 

If  any  director,  manager,  or  proposer  make  default  in  adding  such  stat(;ment,  or  unliinited. 
if  any  promoter,  dii-ector,  manager,  or  secretary  make  defaidt  in  giving  such  notice, 
he  shall  be  liable  to  a  peujilty  not  exceeding*  one  hundred  pounds,  and  shall  also  be 
liable  for  any  damage  which  the  person  so  elected  or  appointed  may  sustain  from 
such  default,  but  the  liability  of  the  person  elected  or  appointed  shall  not  be  affected 
by  such  defardt. 

8.  Any  limited  company  under  the  principal  Act,  Avhether  formed  before  or  after  Existing 
the  conunencement  of  this  Act,  may,  by  a  special  resolution,  if  authorized  so  to  do  limited  com- 
by  its  regulations,  as  originally  framed  or  as  altered  by  special  resolution,  from  panymay,  by 
time  to  time  modify  the  conditions  contained  in  its  memorandum  of  associ.ation  so  special  reso- 
far  as  to  render  unlimited  the  liability  of  its  directors  or  managers,  or  of  the  lution,  make 
managing  director ;  and  such  special  resolution  shall  be  of  the  same  validity  as  if  it  liability  of 
had  been  originally  contained  in  the  memorandum  of  association,  and  a  copy  thereof  directors 
shall  be  embodied  in  or  annexed  to  every  copy  of  the  memorandum  of  association  unlimited, 
which  is  issued  after  the  passing  of  the  resolution,  and  any  default  in  this  respect 

shall  be  deemed  to  be  a  default  in  complying  with  the  provisions  of  the  fifty-foiirth 
section  of  the  principal  Act,  and  shall  be  punished  accordingly. 

Ecdudion  of  Capital  and  Shares. 

9.  Any  company  limited  by  shares  may,  by  special  resolution,  so  far  modify  the  Power  to 
conditions  contained  in  its  memorandum  of  association,  if  authorized  so  to  do  by  its  company  to 
regulations  as  originally  framed  or  as  altered  by  special  resolution,  as  to  rediice  its  I'cduce  capital, 
capital ;  but  no  such  resolution  for  reducing  the  capital  of  any  company  shaU  come 

into  operation  until  an  order  of  the  Coiu't  is  registered  by  the  registrar  of  joint 
stock  companies,  as  is  hereinafter  mentioned. 

10.  The  company  shall,  after  the  date  of  the  passing  of  any  special  resolution  for  Company  to 
reducing  its  capital,  add  to  its  name,  until  such  date  as  the  Coui't  may  fix,  the  add  "  and 
words  "  and  reduced,"  as  the  last  words  in  its  name,  and  those  words  shall,  until  reduced"  to 
such  date,  be  deemed  to  be  part  of  the  name  of  the  company  "vvithin  the  meaning  of  its  name  for  a 
the  principal  Act.  binited  period. 

11.  A  comi^any  which  has  passed  a  special  resolution  for  reducing"  its  capital,  may  Company  to 
apply  to  the  Coui-t  by  petition  for  an  order  confii'ining-  the  reduction,  and  on  the  apply  to'the 
hearing  of  the  petition,  the  Court,  if  satisfied  that  Avith  respect  to  every  creditor  of  Coiu-t  for  an 
the  company  who,  under  the  provisions  of  this  Act,  is  entitled  to  object  to  the  reduc-   order  confirm- 
tion,  either  his  consent  to  the  reduction  has  been  obtaiaed,  or  Ids  debt  or  clauu  has  intr  reduction, 
been  discharged  or  has  determined,  or  has  been  secured  as  hereinafter  proAaded,  may 

make  an  order  confirming  the  reduction  on  such  terms,  and  subject  to  such  condi- 
tions as  it  deems  fit. 

12.  The  expression  '"the  Coiu-t"  shall,  in  this  Act,  mean  the  Court  which  has  Definition  of 
jurisdiction  to  make  an  order  for  Avinding-up  the  petitioning   company,  and  the  the  Coiu't. 
eighty-first  and  eighty-third  sections  of  the  principal  Act  shall  be  construed  as  if 

the  tenn  "  winding-up  "  in  those  sections  included  proceedings  under  this  Act,  and 
the  Court  may,  in  any  proceedings  under  this  Act,  make  such  order  as  to  costs  as  it 
deems  fit. 

13.  Where  a  company  proposes  to  reduce  its  capital,  every  creditor  of  the  com-   Creditors  may 
pany  who,  at  the  date  fixed  by  the  Com-t,  is  entitled  to  any  debt  or  claim  which,  if  object  to  re- 
that  date  were  the  commencement  of  the  windiug-up  of  the  company,  would  be   duction,  and 
admissible  in  proof  against  the  company,  shall  be  entitled  to  object  to  the  proposed  list  of  object- 
reduction,  and  to  be  entered  in  the  list  of  creditors  Avlio  are  so  entitled  to  object.  ing  creditors 

The  Coui't  shall  settle  a  list  of  such  creditors,  and  for  that  piupose  shall  ascertain  to  bo  settled 
as  far  as  possible,  without  requii-ing  an  application  from  any  creditor,  the  names  of  by  the  Court, 
such  creditors,  and  the  nature  and  amount  of  their  debts  or  claims,  and  may  publish 
notices  fixing  a  certain  day  or  days  within  which  creditors  of  the  company,  who  are 
not  entered  on  the  list,  are  to  claim  to  be  so  entered,  or  to  be  excluded  from  the 
right  of  objecting  to  the  proposed  reduction. 

14.  Where  a  creditor  whose  name  is  entered  on  the  list  of  creditors,  and  whose  Court  may 
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dispense  vnth. 
consent  of 
creditor  on 
seciu'ity  being 
given  for  his 
debt. 


Order  and 
minute  to  be 
reoristered. 


Minute  to 
form  part  of 
memorandum 
of  association. 


Saving  of 
rights  of  cre- 
ditors who  are 
ignorant  of 
proceedings. 


Copy  of  regis- 
tered minute. 


Penalty  on 
concealnifTit 
of  name  of 
creditor. 


debt  or  claim  is  not  discharged  or  determined,  does  not  consent  to  the  proposed 
reduction,  the  Court  may  (if  it  think  fit)  dispense  with  such  consent  on  the  company 
securing  the  payment  of  the  debt  or  claim  of  such  creditor,  by  setting  apart  and 
appropriating  in  such  manner  as  the  Court  may  direct,  a  sum  of  such  amount  as  is 
hereinafter  mentioned  ;   (that  is  to  say, ) 

(1.)  If  the  full  amount  of  the  debt  or  claim  of  the  creditor  is  admitted  by  the  com- 
pany, or,  though  not  admitted,  is  such  as  the  company  are  willing  to  set 
apart  and  appropriate,  then  the  full  amount  of  the  debt  or  claim  shall 
be  set  apart  and  appropriated. 
(2.)  If  the  full  amount  of  the  debt  or  claim  of  the  creditor  is  not  admitted  by  the 
company,  and  is  not  such  as  the  company  are  willing  to  set  apart  and 
appropriate,  or  if  the  amount  is  contingent  or  not  ascertained,  then  the 
Court  may,  if  it  think  fit,  inqiiire  into  and  adjudicate  upon  the  vaHdity  of 
such  debt  or  claim,  and  the  amount  for  which  the  company  may  be  liable  in 
respect  thereof,  in  the  same  manner  as  if  the  company  were  being  wound 
up  by  the  Court,  and  the  amount  fixed  by  the  Court  on  such  inqtdry  and 
adjudication  shall  be  set  apart  and  appropriated. 

15.  The  registrar  of  joint  stock  companies,  upon  the  production  to  him  of  an  order 
of  the  Court,  confii'ming  the  rediiction  of  the  capital  of  a  company,  and  the  delivery 
to  him  of  a  copy  of  the  order,  and  of  a  minute  (approved  by  the  Court),  showing 
with  respect  to  the  capital  of  the  company,  as  altered  by  the  order,  the  amount  of 
such  capital,  the  number  of  shares  in  which  it  is  to  be  divided,  and  the  amount  of 
each  share,  shall  register  the  order  and  minute,  and,  on  the  registration  the  special 
resolution  confirmed  by  the  order  so  registered  shall  take  effect. 

Notice  of  such  registration  shall  be  published  in  such  manner  as  the  Court  may 
direct. 

The  registrar  shall  certify  imder  his  hand  the  registration  of  the  order  and  minute, 
and  his  certificate  shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Act 
with  respect  to  the  reduction  of  capital  have  been  complied  with,  and  that  the  capital 
of  the  company  is  such  as  is  stated  in  the  minute. 

16.  The  minute,  when  registered,  shall  be  deemed  to  be  substituted  for  the  corre- 
sponding part  of  the  memorandiun  of  association  of  the  company,  and  shall  be  of 
the  same  validity,  and  subject  to  the  same  alterations,  as  if  it  had  been  originally 
contained  in  the  memorandum  of  association  ;  and,  subject  as  in  this  Act  mentioned, 
no  member  of  the  company,  Avhether  past  or  present,  shall  be  liable  in  respect  of  any 
share  to  any  call  or  contribution  exceeding  in  amount  the  difference  (if  any)  between 
the  amovmt  which  has  been  paid  on  such  share,  and  the  amount  of  the  share  as  fixed 
by  the  minute. 

17.  If  any  creditor  who  is  entitled  in  respect  of  any  debt  or  claim  to  object  to  the 
reduction  of  the  capital  of  a  company  under  this  Act  is,  in  consequence  of  his  igno- 
rance of  the  proceedings  taken  Avith  a  view  to  such  reduction,  or  of  their  nature  and 
effect  ■wdth  respect  to  his  claim,  not  entered  on  the  list  of  creditors,  and  after  such 
reduction  the  company  is  unable,  within  the  meaning  of  the  eightieth  section  of  the 
principal  Act,  to  pay  to  the  creditor  tlie  amount  of  such  debt  or  claim,  every  person 
who  was  a  member  of  the  company  at  the  date  of  the  registration  of  the  order  and 
minute,  relating  to  the  reduction  of  the  capital  of  the  company,  shall  be  liable  to  con- 
tribute for  the  jjayment  of  such  debt  or  claim  an  amount  not  cxc^eeding  the  amount 
which  he  would  have  been  liable  to  contribute  if  the  company  had  conunenced  to  be 
wound  up  on  the  day  prior  to  such  registration  ;  and  on  the  company  being  wound 
up,  the  Court,  on  the  application  of  such  creditor,  and  on  proof  that  he  was  ignorant 
of  the  proceedings  taken  with  a  Adew  to  the  reduction,  or  of  their  nature  and  effect 
with  respect  to  his  claun,  may,  if  it  think  fit,  settle  a  list  of  such  contributories 
accordingly,  and  make  and  enforce  calls  and  orders  on  the  contributories  settled  on 
such  list  in  the  same  manner  in  all  respects  as  if  they  were  ordinary  contributories 
in  a  winding-up  ;  ])ut  the  proA'isions  of  this  section  shall  not  affect  the  rights  of  the 
contributories  of  the  company  among  themselves. 

18.  A  minute,  when  registered,  shall  be  embodied  in  every  copy  of  the  memo- 
randum of  association  issued  after  its  registration ;  and  if  any  company  makes 
default  in  complying  with  the  provisions  of  this  section,  it  shall  incur  a  penalty 
not  exceeding  one  pound  for  each  cojiy  in  respect  of  which  such  defaidt  is  made, 
and  every  dirc('t()r  and  manager  of  tli(;  comjiaTiy  who  shall  knowingly  and  wilfully 
authorize  or  pcnnit  such  default  shall  in<-ur  the  like  jicnalty. 

19.  If  any  director,  manager,  or  officer  of  the  company,  wilfully  conceals  the 
name  of  any  creditor  of  the  company,  who  is  entitled  to  object  to  the  proposed 
reductitm,  or  wilfully  misrepresents  the  nature  or  amount  of  the  debt  or  claim 
of  any  creditor  of  the  company,  or  if  any  director  or  manager  of  the  company 
aids  or  abets  in,  or   is   privy  to   any  such    concealment   or   misrepresentation    as 
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aforesaid,  every  sueli  director,  manager,  or  officer  shall  be  yuilty  of  a  mis- 
demeanor. 

20.  The  powers  of  making  niles  concerning  winding-up  conferred  by  the  one  Power  to 
hundred  and  seventieth,  one  hundred  and  seventy-first,  one  hundred  and  seventy-   make  rules 
second,  and  one  hundred  and   seventy-third   sections  of  the   principal  Act,  shall  extended 
respectively  extend   to   making  rules  concerning  matters  in  which  jurisdiction  is  to  making 

by  this  Act  given  to  the  Court  which  has  the  power  of  making  an  order  to  wind  rules  concern- 
up  a  company,  and  until  such  rules  are  made,  the  practice  of  the  Court  in  matters  ing  matters  in 
of  the  same  nature,  shall,  so  far  as  the  same  is  applicable,  be  followed.  this  Act. 

{Words  in  italics  repeakd  by  S.  L.  B.  Act,  1881.) 

Snhdivifiion  of  Shares. 

21.  Any  company  limited  by  sh.ares  may  by  special  resolution  so  far  modify  the  Shares  may 
conditions  contained  in  its  memorandum  of  association,  if  authorized  so  to  do  by  its  be  div-ided 
regulations  as  originally  framed  or  as  altered  by  special  resolution,  as,  by  subdivi-   into  shares  of 
sion  of  its  existing  shares  or  any  of  them,  to  divide  its  capital,  or  any  part  thereof,   smaller 

into  shares  of  smaller  amount  than  is  fixed  by  its  memorandiun  of  association.  amount. 

Pro'v-ided  that  in  the  su]3di\'i8ion  of  the  existing  shares  the  proportion  between  the 
amount  which  is  paid  and  the  amount  (if  any)  which  is  unpaid  on  each  share  of 
reduced  amount  shall  be  the  same  as  it  was  in  the  case  of  the  existing  share  or  shares 
from  which  the  share  of  reduced  amount  is  derived. 

22.  The  statement  of  the  nimiber  and  amount  of  the  shares  into  which  the  capital  Special  reso- 
of  the  company  is  di^dded,  contained  in  every  copy  of  the  memorandum  of  associa-   lution  to  be 
tion  issued  after  the  passing  of  any  such  special  resolution,  shall  be  in  accordance  embodied  in 
with  such  resolution  ;   and  any  company  which  makes  default  in  complying  with  the  memorandum 
provisions  of  this  section  shall  inciir  a  penalty  not  exceeding  one  pound  for  each   of  association, 
copy  in  respect  of  which  such  default  is  made  ;  and  every  director  and  manager  of 

the  company  who  knowingly  or  wilfully  authorizes  or  permits  such  default  shall 
incur  the  like  penalty. 

Associations  not  for  Frofit. 

23.  "Where  any  association  is  about  to  be  formed  under  the  principal  Act  as  a  Special  pro- 
limited  company,  if  it  proves  to  the  Board  of  Trade  that  it  is  formed  for  the  purpose  visions  as  to 
of  promoting  commerce,  art,  science,  religion,  charity,  or  any  other  useful  object,    associations 
and  that  it  is  the  intention  of  such  association  to  apply  the  profits,  if  any,  or  other  formed  for 
income  of  the  association,  in  promoting  its  objects,  and  to  prohibit  the  payment  of  purposes  not 
any  di^-idend  to  the  members  of  the  association,  the  Board  of  Trade  may,  by  licence  of  gain, 
under  the  hand  of  one  of  the  secretaries  or  assistant  secretaries,  direct  such  associa- 
tion to  be  registered  "with  limited  liability,  without  the  addition  of  the  word  limited 

to  its  name,  and  such  association  may  be  registered  accordingly,  and  upon  registra- 
tion shall  enjoy  aU  the  privileges  and  be  subject  to  the  obligations  by  this  Act  im- 
posed on  Umited  companies,  with  the  exceptions  that  none  of  the  pro^'isions  of  this 
Act  that  require  a  limited  company  to  use  the  word  limited  as  any  part  of  its  name, 
or  to  publish  its  name,  or  to  send  a  list  of  its  members,  directors,  or  managers  to  the 
registrar,  shall  apply  to  an  association  so  registered. 

The  licence  by  tlie  Board  of  Trade  may  be  granted  upon  such  conditions  and  sub- 
ject to  such  rcgrilations  as  the  board  think  fit  to  impose,  and  such  conditions  and 
regulations  shall  be  binding  on  the  association,  and  may,  at  the  option  of  the  said 
board,  be  inserted  in  the  memorandum  and  articles  of  association,  or  in  both  or  one 
of  such  dociunents. 

Calls  upon  Shares. 

24.  Nothing  contained  in  the  principal  Act   shall   be  deemed  to  prevent  any  Company  may 
company  under  that  Act,  if  authorized  by  its  regulations  as  originally  framed  or  as  have  some 
altered  by  special  resolution,  from  doing  any  one  or  more  of  the  following  things  ;  shares  fully 
namely, —  paid  and 

(1.)  Making  arrangements  on  the  issue  of  shares  for  a  difference  between  the  others  not. 
holders  of  such  shares  in  the  amount  of  calls  to  be  paid,  and  in  the  time  of 
payment  of  such  calls  : 

(2.)  Accepting  from  any  member  of  the  company  who  assents  thereto  the  whole 
or  a  part  of  the  amount  remaining  unpaid  on  any  share  or  shares  held  by 
him,  either  in  discharge  of  the  amount  of  a  call  payable  in  respect  of  any 
other  share  or  shares  held  by  him,  or  without  any  call  having  been 
made : 
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(.3.)  Paying  dividend  in  proportion  to  tlie   amount  paid  up  on  each  ehare  in 
cases  •where  a  larger  amount  is  paid  up  on  some  shares  than  on  others. 
Manner  in  25.  Every  share  in  any  company  shall  be  deemed  and  taken  to  have  been  issued 

which  shares     and  to  be  held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash,  unless 
are  to  be  the  same  shaU  have  been  otherwise  detemuned  by  a  contract  didy  made  in  writing, 

issued  and  and  filed  mth  the  Registrar  of  Joint  Stock  Companies  at  or  before  the  issue  of  such 

held.  shares. 

P-  456  Transfer  of  Shaves. 

Transfer  may        26.  A  company  shall  on  the  application  of  the  transferor  of  any  share  or  interest 

be  reo-istered  in  the  company  enter  in  its  register  of  members  the  name  of  the  transferee  of  such 

at  request  of  share  or  interest,  in  the  same  manner  and  subject  to  the  same  conditions  as  if  the 

transferor.  apphcation  for  such  entry  were  made  by  the  transferee. 


Warrant  of 
limited  shares 
fully  paid  up 
may  be  issued 
in  name  of 
bearer. 


Effect  of  share 
waiTant. 

Ee-rcgistra- 
tion  of  bearer 
of  a  share 
waiTant  in  the 
register. 

Regulations 
of  the  com- 
pany may 
make  the 
bearer  of  a 
share  warrant 
a  member. 

Entries  in 
register  where 
share  warrant 
issued. 


Particulars  to 
be  contained 
in  annual 
summary. 

Stnmps  on 
Hliaro  wai'- 
rants. 


Penalties  on 


tihare  War  rants  to  Bearer. 

27.  In  the  case  of  a  company  Imiited  by  shares,  the  company,  if  authorized  so  to 
do  by  its  regulations  as  originally  framed  or  as  altered  by  special  resolution,  and 
siibject  to  the  provisions  of  such  regulations,  may,  with  respect  to  any  share  which 
is  fully  paid  iip,  or  with  respect  to  stock,  issiae  under  theii-  common  seal  a  warrant 
stating  that  the  bearer  of  the  warrant  is  entitled  to  the  share  or  shares  or  stock 
therein  specified,  and  may  provide,  by  coupons  or  otherwise,  for  the  payment  of  the 
futiu-e  dividends  on  the  share  or  shares  or  stock  included  in  such  waiTant,  herein- 
after referred  to  as  a  share  warrant. 

28.  A  share  warrant  shall  entitle  the  bearer  of  such  waiTant  to  the  shares  or 
stock  specified  in  it,  and  such  shares  or  stock  may  be  transferred  by  the  delivery  of 
the  share  warrant. 

29.  The  bearer  of  a  share  wari'ant  shall,  subject  to  the  regidations  of  the  com- 
pany, be  entitled,  on  svuTendering  such  wan^ant  for  cancellation,  to  have  his  name 
entered  as  a  member  in  the  register  of  members  and  the  company  shall  be  responsible 
for  any  loss  incurred  by  any  person  by  reason  of  the  company  entering  in  its  register 
of  members  the  name  of  any  bearer  of  a  share  warrant  in  respect  of  the  shares  or 
stock  specified  thereiu  without  the  share  wan-ant  being  siuTcudered  and  cancelled. 

30.  The  bearer  of  a  share  waiTant  may,  if  the  regulations  of  the  company  so 
pro^ide,  be  deemed  to  be  a  member  of  the  company  Avithin  the  meaning  of  the  prin- 
cipal Act,  either  to  the  full  extent  or  for  such  purposes  as  may  be  prescribed  by  the 
regidations : 

Provided  that  the  bearer  of  a  share  warrant  shall  not  be  qualified  in  respect  of 
the  shares  or  stock  specified  in  such  warrant  for  being  a  director  or  manager  of  the 
companj'  in  cases  where  such  a  cpialification  is  prescribed  by  the  regulations  of  the 
company. 

31 .  On  the  issue  of  a  share  warrant  in  respect  of  any  share  or  stock  the  company 
shall  strike  out  of  its  register  of  members  the  name  of  the  member  then  entered 
therein  as  holding  such  share  or  stock  as  if  he  had  ceased  to  be  a  member,  and  shall 
enter  in  the  register  the  following  particulars  : 

(1.)  The  fact  of  the  issue  of  the  wan-ant ; 

(2.)  A  statement  of  the  shares  or  stock  included  in  the  wan-ant,  distinguishing 
each  share  by  its  number  ; 

(3.)  The  date  of  the  issue  of  the  warrant ; 
And  until  the  wan-ant  is  sun-cndered  the  above  particulars  shall  be  deemed  to  be 
the  particulars  which  are  required  by  the  twenty-fifth  section  of  the  principal  Act 
to  be  entered  in  th(>  register  of  members  of  a  company ;  and  on  the  surrender  of  a 
waiTant  the  date  of  such  suiTcnder  shall  be  entered  as  if  it  were  the  date  at  which 
a  person  ceased  to  be  a  member. 

32.  After  the  issue  by  the  company  of  a  share  warrant  the  annual  summary 
rc(piircd  by  the  twenty-sixth  section  of  the  principal  Act  shall  contain  the  folloTving 
particulars, —  tlie  total  amount  of  shares  or  stock  for  which  share  warrants  are 
outstiinding  at  the  date  of  the  summary,  and  the  total  amount  of  share  warrants  which 
liavc  been  issued  and  surrendered  respectively  since  the  last  summary  was  made, 
and  the  number  of  shares  or  amount  of  stock  comprised  in  each  warrant. 

33.  There  shall  be  charged  on  every  share  warrant  a  stamp  duty  of  an  .amount 
equal  to  three  times  the  amount  of  the  ad  valorem  stamp  duty  which  woidd  be 
chargeable  on  a  deed  transferring  the  share  or  shares  or  stock  specified  in  tlie  war- 
rant, if  the  consideration  for  the  transfer  were  tho  nominal  value  of  sucli  share  or 
shares  or  stock. 

34.  Whosoever  forges,  or  alters,   or  ofpers,  utters,  disposes  of,  or  puts  off, 
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knowing  tlio  same  to  be  forged  or  altered,  any  share  warrant  or  coupon,  or  any  persons 

document  purporting  to  be  a  share  warrant  or  coupon,  issued  in  pursuance  of  this   committing 

Act,  or  demands  or  endeavours  to  obtain  or  receive  any  share  or  interest  of  or  in  forgery. 

any  company  under  tlie  principal  Act,  or  to  receive  any  dividend  or  money  payable 

in  respect  thereof,  by  wtuc  of  any  such  forged  or  altered  share  warrant,  coupon, 

or  document,  piu-jiortiug  as  aforesaid,  knowing  the   same  to  be  forged  or  altered, 

with  intent  in  any  of  the  cases  aforesaid  to  defraud,  shall  be  guilty  of  felony,  and 

being  convicted  thereof,  shall  be  liable,  fit  the  discretion  of  the  Court,  to  be  kept  in 

penal  servitude  for  life,  or  for  antj  term  not  less  than  five  years,  or  to  he  imprisoned  for 

any  term  not  exceeding  two  years,   with  or  without  hard  labour,   and  ivith  or  icithout 

solitary  confinement. 

{TFords  in  italics  repealed  by  S.  L.  M.  Act  (2),  1893.) 

35.  Whosoever  falsely  and  deceitfully  personates   any  owner   of  any  share  or  Penalties  on 
interest  of  or  in  any  company,  or  of  any  share  warrant  or  coupon  issued  in  piu--   persons  falsely 
suance  of  this  Act,  and  thereby  obtain,  or  eudeavoiirs  to  obtain,  any  such  share  or  personating 
interest,  or  share  wari'ant   or   coupon,  or   receives,  or  endeavours  to  receive,  any  owner  of 
money  due  to  any  such  o^vner,  as  if  siich  offender  were  the  true  and  lawfid  owner,   shares. 

shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  Court,  to  bo  kept  in  penal  scr^dtude  for  life,  or  for  any  term  not  less  than 
five  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  tvith  or  without  hard 
labour,  and  with  or  ivithout  solitary  confinement. 

{Words  in  italics  repealed  by  S.  L.  E.  Act  (2),  1893.) 

36.  Whosoever,  without  laT\'fiil  authority  or  excuse,  the  proof  whereof  shall  be  Penalties 
on  the  party  accused,  engraves,  or  makes  upon  any  plate,  wood,  stone,  or  other  on  persons 
material,  any  share  warrant   or    coupon,  purporting   to   be   a   share   warrant   or  engraving 
coupon  issued  or  made  by  any  particular  company,  under  and  in  pursuance  of  this  plates,  &c. 
Act,  or  to  be  a  blank  share  warrant,  or  coupon  issued  or  made  as  aforesaid,  or  to  be 

a  part  of  such  a  share  warrant  or  coupon,  or  uses  any  siich  plate,  wood,  stone,  or 
other  material  for  the  making  or  printing  any  such  share  warrant  or  coupon,  or  any 
such  blank  share  warrant  or  coupon,  or  any  part  thereof  respectively,  or  knowingly 
has  in  his  custody  or  possession  any  such  plate,  wood,  stone,  or  other  material,  shall 
be  guilty  of  felony,  and  being  con\'icted  thereof,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  five  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  ivithout  solitary  confinement. 
{Words  in  italics  repealed  by  S.  L.  IL  Act  (2),  1893.) 

Contracts. 

37.  Contracts  on  behalf  of  any  company  under  the  principal  Act  may  be  made  Contracts, 
as  follows;   (that  is  to  say,)  how  made, 

(1.)  Any  contract  which  if   made   between   private   persons  would   be   by  law 
required  to  be  in  writing,  and  if  made  according  to  English  law  to  be 
under  seal,  may  be  made  on  behalf  of  the  company  in  writing  under  the 
common  seal   of  the   company,  and   such   contract  may  be  in  the  same 
manner  varied  or  discharged  : 
(2.)  Any  contract  which    if   made    between   private    persons  would   be    by  law 
required  to  be  in  "writing,  and  signed  by  the  parties  to  be  charged  there- 
with, may  be  made  on  behalf  of  the  company  in  writing  signed  by  any 
person  acting  under  the  express  or  implied  aiithority  of  the  comi)any,  and 
such  contract  may  in  the  same  manner  be  varied  or  discharged  : 
(3.)  Any  contract  which    if   made    between   private    persons  would    by  law  be 
valid  although  made  by  parol  onlj',  and  not  redxiced  into  wi-iting,  may  be 
made  by  parol    on   behalf   of   the   company  by  any  person  acting  under 
the  express  or  implied  authority  of  the  company,  and  such  contract  may 
in  the  same  way  be  >^aried  or  discharged : 
And   all   contracts   made   according   to    the   pro\nsions   herein  contained   shall   be 
effectiial  in  law,  and  shall  bo  binding  upon  the  company,  and  theii'  siiccessors  and 
all  other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the  case  may  be. 

38.  Every  prospectus  of  a  company,  and  every  notice  inviting  persons  to  sub-   Prospectus, 
scribe  for  shares  in  any  joint  stock  company,  shall  specify  the  dates  and  the  names  <S:c.  to  specify 
of  the  parties  to  any  contract   entered   into   by   the   company,  or  the  promoters,  dates  and 
directors,  or  trustees  thereof,  before  the  issue  of  such  prospectus  or  notice,  whether  names  of  par- 
eubject  to  adoption  Ity  the  directors  or  the  company,  or  otherwise ;  and  any  pro-   ties  to  any 
spectus  or  notice  not  specifying  the  same  shall  be  deemed  fraudulent  on  the  part  of  contract  made 
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prior  to  issue  the  promoters,  directors,  and  officers  of  the  company  knowingly  issuing  the  same, 
of  such  pro-  as  regards  any  person  taking  shares  in  the  company  on  the  faith  of  such  prospectus, 
spectus,  &c.       unless  he  shall  have  had  notice  of  such  contract. 


Company  to 
hold  meeting 
■n-itliin  four 
months  after 
registration. 


Meetings. 

39.  Every  company  formed  under  the  principal  Act  after  the  commencement  of 
this  Act,  shall  hold  a  general  meeting  within  four  months  after  its  memorandum  of 
association  is  registered  ;  and  if  such  meeting  is  not  held,  the  company  shall  be 
liable  to  a  penalty  not  exceeding  five  poimds  a  day  for  every  day  after  the  expiration 
of  such  four-  mouths,  until  tlie  meeting  is  held  ;  and  every  director  or  manager  of 
the  company,  and  every  .subscriber  of  the  memorandum  of  association  who  knowingly 
authorizes  or  pennits  such  default,  shall  be  Liable  to  the  same  penalty. 


Contributory, 
when  not 
qualified  to 
present 
winding-up 
petition. 
p.  41 


Winding-up 
may  be  re- 
ferred to 
County  Court. 


As  to  transfer 
of  suit  from 
one  County 
Court  to 
another. 

Parties 
aggrieved 
may  appeal. 


Powers  to 
frame  rules 
and  orders 
under  h.  32  of 
19  &  20  Vict. 
c.  108. 


Winding-up. 

40.  No  contributory  of  a  company  under  the  principal  Act  .shall  be  capable  of 
presenting-  a  petition  for  winding-up  such  company,  unless  the  members  of  the 
company  are  reduced  in  number  to  less  than  seven,  or  unless  the  shares  in  respect 
of  wOiich  he  is  a  contributory,  or  some  of  them,  either  were  originally  allotted  to 
him  or  have  been  held  by  him,  and  reg'istered  in  his  name,  for  a  period  of  at  least 
six  months  during  the  eighteen  months  previously  to  the  commencement  of  the 
winding'-iip  or  have  devolved  upon  him  through  the  death  of  a  former  holder  ; 

Provided  that  where  a  share  has  diu'ing  the  whole  or  any  part  of  the  six  months 
been  held  by  or  registered  in  the  name  of  the  wife  of  a  contributory  either  before  or 
after  her  marriage,  or  by  or  in  the  name  of  any  trustee  or  tru.stees  for  such  wdfe  or 
for  the  contributoiy,  such  share  shall,  for  the  purposes  of  this  section,  be  deemed  to 
have  been  held  by  and  registered  in  the  name  of  the  contributory. 

41.  Wlurc  the  High  Court  of  Chancery  in  England  makes  an  order  for  winding-up  a 
contpany  iDidcr  the  principal  Act,  it  may,  if  it  thinks  Jit,  direct  all  subseeiuent  proceedings 
to  he  had  in  a  County  Court  held  under  an  Act  of  the  session  of  the  ninth  and  tenth  years 
of  the  reign  of  her  present  Majesty,  chapter  ninety-five,  and  the  Acts  amending  the  same  ; 
and  thereupon  such  Comity  Court  shall,  for  the  purpose  of  winding-up  the  company,  he 
deemed  to  he  "  the  Cou7-t"  ivithin  the  meaning  of  the  principal  Act,  and  shall  have,  for 
the  purposes  of  such  winding-up,  all  the  jurisdiction  and  powers  of  the  High  Court  of 
Chancery. 

{Repealed  hy  C.  [W.  U.)  Act,  1890,  s.  33.) 

42.  Jf  during  the  progress  of  a  winding-up  it  is  made  to  appear  to  the  High  Court  of 
Chancery  that  the  same  could  he  more  conveniently  jirosecuted  in  any  other  County  Court, 
it  shall  be  competent  for  the  High  Court  of  Chancery  to  transfer  the  same  to  such  other 
County  Court,  and  thereupon  tlte  winding-up  shall  proceed  in  such  other  County  Court. 

{liepealed  hy  C.  [IF.  U.)  Act,  1890,  s.  33.) 

43.  If  any  party  in  a  winding-up  under  this  Act  is  dissatisfied  with  the  determination 
or  direction  of  a  judge  of  a  County  Court  en  any  matter  in  such  winding-up,  such  party 
may  appeal  from  the  same  to  the  Vice-Cliancellor  named  for  that  purpose  hy  the  Lord 
Chancdlor  hy  general  order :  Provided  that  such  party  shall,  within  thirty  days  after 
such  determination  or  direction,  give  notice  of  such  appeal  to  the  other  party  or  his 
attorney,  and  also  deposit  with  the  registrar  of  the  County  Court  the  sum  of  ten  pounds  as 
security  for  the  costs  of  the  appeal ;  and  the  said  Court  of  Appeal  may  make  such  final  or 
other  decree  or  order  as  it  thinks  ft,  and  may  also  make  such  order  with  respect  to  the 
costs  of  the  said  appeal  as  such  Court  may  think  proper,  and  such  order  shall  he  final. 

{liepealed  hy  C.  {W.  U.)  Act,  1890,  s.  33.) 

44.  The  County  Court  judges  appointed  or  to  he  appointed  hy  the  Lord  Chancellor  from 
time  to  time  to  frame  rules  and  orders  for  regulating  the  practice  of  the  Courts,  and  forms 
of  proceedings  therein,  under  the  thirty-second  section  of  an  Act  passed  in  the  tiineteenth 
and  twentieth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and  eight, 
shall  frame  the  rules  and  orders  for  regulating  the  practice  of  the  County  Courts  under 
this  Act,  and  forms  of  proceedings  therein,  and  from  time  to  time  may  amend  such  rules, 
orders,  and  forms  ;  and  such  rules,  orders,  and  forms  or  amended  rules,  orders,  and  forms, 
certified  under  the  hands  of  such  judges  or  oj'  any  three  or  more  of  them,  shall  he  suhmittcd 
to  the  Lord  Chu>iceUor,  irho  may  alloiv  or  disallow  or  alter  the  same,  and  so  from  time  to 
time;  and  tlte  rules,  orders,  and  forms,  or  amended  rules,  orders,  and  forms,  so  allowed 
or  altered,  shall  from  a  day  to  he  named  hy  the  Lord  Chancellor  he  in  force  in  every  County 
Court. 

{Repealed  hy  C.  {11'.  U.)  Act,  1890,  s.  33.) 
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45.  The  County  Court  Judges  mentioned  in  the  last  section  shall  be  empowered  to  frame  Scale  of  costs 
a  scale  of  costs  and  charf/es  to  be  paid  to  counsel  and  attorneys  uith  respect  to  all  pro-   to  be  framed 
cccdings  in  a  windiuy-up  under  this  Act,  and  from  time  to  time  to  amend  such  scale  ;  and  by  the  judges. 
such  scale  or  amended  scale,  certified  imdcr  the  hands  of  such  judges  or  any  three  or  more 

of  them,  shall  be  submitted  to  the  Lord  Chancellor,  tcho  from  time  to  time  may  allow  or 
disallow  or  alter  the  same  ;  and  the  scale  or  amended  scale  so  allowed  or  altered  shall,  from 
a  day  to  be  named  by  the  Lord  Chancellor,  be  in  force  in  every  County  Court. 
{Repealed  by  C.  {W.  U.)  Act,  1890,  s.  33.) 

46.  The  registrars  and  high  bailiffs  of  the  County  Courts  shall  be  remunerated  for  the  Remuneration 
duties  to  be  performed  by  them  under  this  Act,  by  receiving,  for  their  own  use,  such  fees  of  registrars 
as  may  be  from  time  to  time  authorized  to  be  taken  by  any  orders  to  be  made  by  the  Com-   and  high 
missioners  of  the  Treasury,  with  the  consent  of  the  Lord  Chancellor  ;  and  the  Commis-   bailiffs  in 
sioncrs  of  the   'Treasury  are  hereby  authorized  and  empowered ,    with   such   consent   as  winding'-up 
aforesaid,  from  time  to  time  to  make  such  orders  :    I'rovidcd  that  it  shall  be  laufulfor  the  of  companies. 
said  Commissioners,  with  the  like  consent  as  aforesaid,  by  an  order  to  direct  that  after  the 

date  named  in  the  order  any  registrar  or  high  bailiff  shall,  in  lieu  of  receiving  such  fees, 
be  paid  such  fixed  or  fluctuating  allowance  as  may  in  each  case  be  thought  just,  and  after 
such  date  the  said  fees  shall  be  accounted  for  and  paid  over  by  such  registrar  or  high 
bailiff  in  such  manner  as  may  be  directed  in  the  order. 
{Repealed  by  C.  {IF.  U.)  Act,  1890,  s.  33.) 

Saving. 

47.  Nothing  in  this  Act  contained  shall  exempt  any  company  from  the  second  Notice  to 

or  third  provisions  of  the  one  hundred  and  ninety-sixth  section  of  the  jirincipal  Act,   exempt  corn- 
restraining  the  alteration  of  any  provision  in  any  Act  of  Parliament  or  charter.  panies  from 

provisions  of 
B.  196  of 
2.5  &  26  Vict, 
c.  89. 
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THE  JOINT  STOCK  COMPANIES  AEEANGEMENT 
ACT,  1870. 


(83  &  34  YicT.  c.  104.) 

An  Act  to  facilitate  eompromises  and  arrangements  between  creditors 
and  shareholders  of  Joint  Stock  and  other  Companies  in  Liquida- 
tion. [10th  August,  1870.] 

Wheeeas  it  is  expedient  to  amend  the  law  relating  to  the  liquidation  of  joint  stock 
and  other  companies : 
Be  it  enacted,  &c. 
Short  title.  1.  This  Act  may  be  cited  as  "The  Joint  Stock  Companies  Arrangement  Act, 

1870." 

Where  com-  g.  Where  any  compromise  or  arrangement  shall  be  proposed  between  a  company 

promise  pro-  which  is,  at  the  time  of  the  passing  of  this  Act  or  afterwards,  in  the  course  of  being 

posed,  Court  wound  up,  either  voluntarily  or  by  or  under  the  sujiervision  of  the  Court,  under  the 

of  Chancery  Companies  Acts,  1862  and  1867,  or  either  of  them,  and  the  creditors  of  such  com- 

may  order  a  pany,  or  any  class  of  such  creditors,  it  shall  be  lawful  for  the  Coiu't,  in  addition  to 

meeting  of  any  other  of  its  powers,  on  the  application  in  a  summary  way  of  any  creditor  or  the 

creditors,  kc,  liquidator,  to  order  that  a  meeting  of  such  creditors  or  class  of  creditors  shall  be 

to  decide  as  summoned  in  such  manner  as  the  Court  shall  direct,  and  if  a  majority  in  number 

to  such  com-  representing  three-fourths  in  vahie  of  such  creditors  or  class  of  cieditors  present 

promise.  either  in  person  or  by  proxy  at  such  meeting  shall  agree  to  any  arrangement  or 

p.  699  compromise,  such  arrangement  or  compromise  shall,  if  ^anctioned  by  an  order  of  the 
Court,  be  binding  on  all  such  creditors  or  class  of  creditors,  as  the  case  may  be,  and 
also  on  the  liquidator  and  contributories  of  the  said  company. 

Interpreta-  3.  The  word  ' '  company  "  in  this  Act  shall  mean  any  company  liable  to  be  wound 

tion.  up  under  "  The  Companies  Act,  1862." 

p.  689 

Act  and  Com-       4.  This  Act  shall  be  read  and  construed  as  part  of  "The  Companies  Act,  1862." 

panics  Act  to 

be  read 

together. 
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Extracts  from 

THE  LIFE  ASSURANCE  COMPANIES  ACT,  1870. 

(33  &  34  YicT.  c.  61.) 

1.  Short  title  :   "  The  Life  Assurance  Companies  Act,  1870." 

2.  In  this  Act—  Interpreta- 
The  term  "  company"  means  any  person  or  persons,  corporate  or  imincorporate,   tiou  of  terms. 

not  being  registered  under  the  Acts  relating  to  friendly  societies,  who  issue  or  are 
liable  under  policies  of  assurance  upon  human  life  within  the  United  Kingdom,  or 
who  grant  annuities  upon  human  life  within  the  United  Kingdom : 

The  term  "chairman"  means  the  person  for  the  time  being  presiding  over  the 
court  or  board  of  directors  of  the  company  : 

The  term  "  policy-holder"  means  the  person  who  for  the  time  being  is  the  legal 
holder  of  the  policy  for  securing  the  life  assurance,  endowment,  annuity,  or  other 
contract  with  the  company  : 

The  term  "  financial  year "  means  each  period  of  twelve  months  at  the  end  of 
which  the  balance  of  the  accounts  of  the  company  is  struck  ;  or  if  no  such  balance 
is  struck,  then  each  period  of  tweh'o  months  ending  with  the  31st  day  of  December : 

The  term  "  Court "  means,  in  the  case  of  a  company  registered  or  having  its  head 
office  in  England,  the  High  Court  of  Chancery ;  in  the  case  of  a  company  registered 
or  having  its  head  office  in  Ireland,  the  Court  of  Chancery  in  Ireland ;  in  all 
cases  of  companies  registered  or  having  its  head  office  in  Scotland,  the  Court  of 
Session  in  either  division  thereof  : 

The  term  "  registrar"  means  the  Registrar  of  Joint  Stock  Companies  in  England 
and  Scotland,  and  the  Assistant  Registrar  of  Joint  Stock  Companies  in  Ireland. 

18.  Every  company  which  makes  default  in  complying  with  the  requirements  of  Penalty  for 
this  Act  shall  be  liable  to  a  penalty  not  exceeding  fiftypounds  for  every  day  during  non-compli- 
which  the  default  continues  ;  and  if  defaidt  continue  for  a  period  of  three  months  ance  with  Act. 
after  notice  of  default  by  the  Board  of  Trade,  which  notice  shall  be  published  in 
one  or  more  newspapers  as  the  Board  of  Trade  may  direct,  and  after  such  publica- 
tion the  Court  may  order  the  winding-up  of  the  company  in  accordance  with  the 
Companies  Act,  1862,  ujion  the  application  of  one  or  more  policy-holders  or  share- 
holders. 

21.  The  Com-t  may  order  the  winding-up  of  any  company,  in  accordance  with  Other  circum- 
the  Companies  Act,  1862,  on  the  application  of  one  or  more  policy-holders  or  share-   stances  under 
holders,  upon  its  being  proved  to  the  satisfaction  of  the  Court  that  the  company  is  which  com- 
insolvent ;  and  in  determining  whether  or  not  the  company  is  insolvent  the  Court  pany  may  bo 
shall  take  into  account  its  contingent  or  prospective  liability  under  policies  and  wound  up. 
annuity  and  other  existing  contracts ;  but  the  Court  shall  not  give  a  hearing  to  the  p    50 
petition  until  security  for  costs  for  such  amount  as  the  judge  shall  think  reasonable 

shall  be  given,  and  until  a  prima  facie  case  shall  also  be  established  to  the  satisfac- 
tion of  the  judge ;  and  in  the  case  of  a  proprietary  company  having  an  uncalled 
capital  of  an  amoiuit  sufficient,  with  the  future  premiums  receivable  by  the  com- 
pany, to  make  up  the  actual  invested  assets  equal  to  the  amount  of  the  estimated 
liabilities,  the  Court  shall  suspend  further  proceedings  on  the  petition  for  a  reason- 
able time  (in  the  discretion  of  the  Court)  to  enable  the  uncalled  capital,  or  a  suffi- 
cient part  thereof,  to  be  called  up  ;  and  if  at  the  end  of  the  original  or  any  extended 
time  for  which  the  proceedings  shall  have  been  suspended,  such  an  amount  shall  not 
have  been  realized  by  means  of  calls  as,  with  the  already  invested  assets,  to  be  equal 
to  the  liabilities,  an  order  shall  be  made  on  the  petition  as  if  the  company  had  been 
proved  insolvent. 

22.  The  Court,  in  the  case  of  a  company  which  has  been  proved  to  be  insolvent.   Power  of 
may,  if  it  thinks  fit,  reduce  the  amount   of  the  contracts  of  the  company  upon  Court  to 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just,  in  place  of  reduce  con- 
makin^  a  winding-up  order,  tracts, 
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WindiDfy-up 
of  subsidiary- 
company  to 
he  ancillary 
to  winding-up 
of  principal 
company. 


Vahintion  of 
aniiuiticH  and 
policica. 
p.  871 


'  Extracts  from 

THE  LIFE  ASSUEANCE  COMPANIES  ACT,  1872. 
(35  &  36  Vict.  c.  41.) 

4.  Where  the  business  or  any  part  of  the  business  of  a  life  assurance  company 
has,  either  before  or  after  the  passing  of  this  Act,  been  transferred  to  another 
company  under  an  arrangement  in  pursuance  of  "which  such  first-mentioned  com- 
pany (in  this  Act  called  the  subsidiary  company),  or  the  creditors  thereof  has  or 
have  claims  against  the  company  to  which  such  transfer  was  made  (in  this  Act 
called  the  principal  company),  then,  if  such  principal  company  is  being  wound  up 
by  or  under  the  supervision  of  the  Court,  either  at  or  after  the  passing  of  this  Act, 
the  Court  shall  (subject  as  hereinafter  mentioned)  order  the  subsidiary  company  to 
be  wound  up  in  conjunction  with  the  principal  company,  and  may  by  the  same  or 
any  siibsequent  order  appoint  the  same  person  to  be  liquidator  for  the  two  com- 
panies, and  make  provision  for  such  other  matters  as  may  seem  to  the  Court 
necessary,  with  a  view  to  such  companies  being  wound  up  as  if  they  were  one 
company ;  and  the  commencement  of  the  winding-up  of  the  principal  company 
shall,  save  as  otherwise  ordered  by  the  Court,  be  the  commencement  of  the 
winding-up  of  the  subsidiary  company  ;  the  Court,  nevertheless,  shall  have  regard, 
in  adjusting  the  rights  and  liabilities  of  the  members  of  the  several  companies 
between  themselves,  to  the  constitution  of  such  companies,  and  to  the  arrangements 
entered  into  between  the  said  companies  in  the  same  manner  as  the  Court  has 
regard  to  the  rights  and  liabilities  of  different  classes  of  contributories  in  the  case 
of  the  winding-up  of  a  single  company,  or  as  near  thereto  as  circumstances  admit. 

Where  any  subsidiary  company  or  company  alleged  to  be  subsidiary  is  not  in 
process  of  being  wound  up  at  the  same  time  as  the  principal  company  to  which  it  is 
subsidiary,  the  Court  shall  not  direct  such  subsidiary  company  to  be  wound  up 
unless,  after  hearing  all  objections  (if  any)  that  may  be  urged  by  or  on  behalf  of 
such  company  against  its  being  wound  up,  the  Court  is  of  opinion  that  such 
company  is  subsidiary  to  the  principal  company,  and  that  the  winding-up  of  such 
company  in  conjunction  with  the  i^rincipal  company  is  just  and  equitable. 

AVhere  any  subsidiary  company  and  principal  company  Hre  being  wound  up  by 
different  branches  of  the  Court,  the  Court  to  which  appeals  from  such  branches 
lie  shall  make  an  order  directing  in  which  branch  the  winding-up  of  such  companies 
is  to  be  can'icd  on,  and  the  necessary  proceedings  shall  be  taken  for  carrying  such 
order  into  effect. 

An  application  may  bo  made  in  relation  to  the  winding-up  of  any  subsidiary 
company  in  conjunction  with  a  principal  company  by  any  creditor  of,  or  person 
interested  in,  such  principal  or  subsidiary  company. 

Where  a  company  stands  in  the  relation  of  a  jirincipal  company  to  one  company, 
and  in  the  relation  of  a  subsidiary  company  to  some  other  company,  or  where 
there  are  several  companies  standing  in  the  rclaticm  of  subsidiary  companies  to  one 
princijiul  company,  the  Court  may  deal  with  any  number  of  such  companies  together 
or  in  separate  groups,  as  it  thinks  most  expedient,  upon  the  principles  laid  down  in 
tills  section. 

5.  Where  a  life  assurance  company  is  being  wound  up  by  the  Court,  or  subject 
to  the  supervision  of  the  Court,  or  voluntarily,  the  value  of  every  life  annuity  and 
life  jiolicy  rt(]uiring  to  be  valued  in  such  windi:ig-Tij)  shall  be  estimated  in  manner 
provided  by  the  First  Schedule  to  this  Act,  but  this  section  shall  not  apply  to  any 
company  tlio  winding-up  of  which  has  commenced  before  the  passing  of  this  Act, 
unless  tiie  Court  liuving  cognizance  of  the  wir.ding-up  so  order,  which  order  that 
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Court  is  hereby  empowered  to  make,  if  it  thiuk  it  expedient  so  to  do,  on  tlio 
application  of  any  person  interested  in  the  winding-up  of  such  company. 

6.  The  rules  in  the  first  and  second  schedules  to  this  Act   shall    be  of  the  same  Rules  in  fii'st 
force  as  if  they  were  rules  made  in  pursuancu;  of  the  one  hundred   and  seventieth,  and  second 
one  hundred  and  seventy-first,  and  one  hundred  and  seventy-third  sections  of  the  schedules  to 
Companies  Act,  1862,  as  the  case  may  be,  and  may  be  altered  in  manner  provided  be  rules  of 
by  the  said  sections,  and  rules  may  be  made  under  the  said  sections  for  the  purpose  C<mrt. 

of  carrying-  into  effect  the  provisions  of  this  Act  with  respect  to  the  winding-up  of  p   371 
companies. 

7.  AVhcre  a  company,  either  before  or  after  the  passing  of  this  Act,  has  trans-   Regulations 
ferred  its  business  to  or  been  amalgamated  witli  another  company,  no  policy-holder   as  to  novations 
in  the  first-mentioned  company  who  shall  pay  to  the  other  company  the  premiums  by  policy- 
accruing  due  in  respect  of  his  policy  shall  by  reason  of  any  such  payment  made  holders, 
after  the  passing  of  this  Act,  or  by  reason  of  any  other  act  done  after  the  passing  p    371 

of  this  Act,  be  deemed  to  have  abandoned  any  claim  which  he  would  have  had 
against  the  first-mentioned  company  on  due  payment  of  premiums  to  such  company, 
or  to  have  accepted  in  lieu  thereof  the  liability  of  the  other  company,  unless  such 
abandonment  and  acceptance  have  been  signified  by  some  writing  signed  by  him  or 
by  his  agent  lawfully  authorized. 

8.  This  Act  shall  be  construed  as  one  with  the  Life  Assurance  Companies  Acts,    Construction 
1870  and  1871  ;  and  those  Acts  and  this  Act  may  be  cited  together  as  "The  Life  and  short 
Assurance  Companies  Acts,  1870  to  1872;"  and  this  Act  may  be  cited  as  "The  title. 

Life  Assurance  Companies  Act,  1872."  gwj 


FIRST  SCHEDULE.     (Sects.  5,  G.)  Schedules. 
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Rule  for  Valuing  an  Annuity.  ^  ■ 

An  annuity  shall  be  valued  according  to  the  tables  used  by  the  company  which 
granted  such  an  annuity  at  the  time  of  granting  the  same,  and  where  such  tables 
cannot  be  ascertained  or  adopted  to  the  satisfaction  of  the  Court,  then  according  to 
the  table  known  as  the  Government  Annuities  Experience  Table,  interest  being 
reckoned  at  the  rate  of  four  per  centum  per  annum. 

Rule  fur  Valuing  a  Folicg. 

The  value  of  the  policy  is  to  be  the  difference  between  the  present  value  of  the 
reversion  in  the  sum  assured  on  the  decease  of  the  life,  including  any  bonus  or 
addition  thereto  made  before  the  commencement  of  the  winding-up,  and  the  present 
value  of  the  future  annual  premiums. 

In  calculating  such  present  values  the  rate  of  interest  is  to  be  assumed  as  being 
four  per  centum  per  annum,  and  the  rate  of  mortality  as  that  of  the  tables  known 
as  the  Seventeen  Offices'  Experience  Tables. 

The  premium  to  be  calculated  is  to  be  such  premium  as  according  to  the  said  rate 
of  interest  and  rate  of  mortality  is  sufficient  to  provide  for  the  risk  incurred  by  the 
office  in  issuing  the  policy,  exclusive  of  any  addition  thereto  for  office  expenses  and 
other  charges. 

SECOND  SCHEDULE.     (Sects.  5,  6.) 

Where  an  assurance  company  is  being  wound  up  by  the  Court  or  subject  to  the  p.  372 
supervision  of  the  Court,  the  official  liquidator  in  the  case  of  all  persons  appearing 
by  the  books  of  the  company  to  bo  entitled  to  or  interested  in  policies  granted  by 
such  company,  for  life  assurance,  endowment,  annuity  or  other  payment,  is  to 
ascertain  the  value  of  such  policies,  and  give  notice  of  such  value  to  such  persons, 
and  any  person  to  whom  notice  is  so  given  shall  be  bound  by  the  value  so  ascer- 
tained unless  he  gives  notice  of  his  intention  to  dispute  such  value  in  manner  and 
witliin  a  time  to  be  prescribed  bj'  a  rule  or  order  of  the  Court. 
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THE  SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 

(36  &  37  YicT.  c.  66.) 

326  Sect.  24,  sub-s.  5.     No  cause  or  proceeding  at  any  time  pending  in  the  High 

Court  of  Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained  by  prohibition 
or  injunction  ;  but  every  matter  of  equity  on  which  an  injunction  against  the  prose- 
cution of  any  such  cause  or  proceeding  might  have  been  obtained,  if  this  Act  had 
not  passed,  either  unconditionally  or  on  any  terms  or  conditions,  may  be  relied  on 
by  way  of  defence  thereto :  Provided  always,  that  nothing  in  this  Act  contained 
shall  disable  either  of  the  said  Courts  from  directing  a  stay  of  proceedings  in  any 
cause  or  matter  pending  before  it  if  it  shall  think  fit ;  and  any  person,  whether  a 
party  or  not  to  any  such  cause  or  matter,  who  would  have  been  entitled,  if  this  Act 
had  not  passed,  to  apply  to  any  Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce,  by  attachment  or  otherwise,  any  judgment,  decree,  rule, 
or  order,  contrary  to  which  all  or  any  part  of  the  proceedings  in  such  cause  or 
matter  may  have  been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts  respec- 
tively, by  motion  in  a  summary  way,  for  a  stay  of  proceedings  in  such  cause  or 
matter,  either  generally,  or  so  far  as  may  be  necessary  for  the  purposes  of  justice  ; 
and  the  Court  shall  thereupon  make  such  order  as  shall  be  just. 

590  45.  Appeals  from  inferior  Courts  to  be  determined  by  divisional  Courts. 


THE  COMPANIES  ACT,  1877.  831 

(40  &  41  Vict.  c.  26.) 

An  Act  to  amend  the  Companies  Acts  of  1862  and  1867. 

[23rd  July,  1877.] 
{Kc tended  h\j  Companies  Act,  1879.) 

Whereas  doubts  have  been  entertained  whether  the  'power  given  by  the  Companies  Act,   30  &  31  Vict. 
1867,  to  a  company  of  reducing  its  capital  extends  to  paid-up  capital,  and  it  is  expedient  c.  131. 
to  remove  .such  doubts  : 

{Preamble  repealed  by  S.  L.  11.  Act,  1894.) 

Be  it  enacted,  &c. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Companies  Act,  1877.  Short  title. 

2.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  Construction 
one  with  the  Companies  Acts,  1862  and  1867,  and  the  said  Acts  and  this  Act  may  be  q£  a  „i. 
referred  to  as  "  The  Companies  Acts,  1862,  1867,  and  1877."  05  v.  on  Vict 

{JVords  in  italics  repealed  by  S.  L.  R.  Act,  1894.)  on 

3.  The  word  "  capital "  as  used  in  the  Companies  Act,  1867,  shall  include  paid-   30  &  31  Vict, 
up  capital ;  and  the  power  to  reduce  capital  conferred  by  that  Act  shall  include  a  c.  131. 
power  to  cancel  any  lost  capital,  or  any  capital  unrepresented  by  available  assets,  or  Construction 
to  pay  off  any  capital  which  may  be  in  excess  of  the  wants  of  the  company  ;  and  of  "  capital  " 
paid-up  capital  may  be  reduced  either  with  or  without  extinguishing  or  reducing  and  powers 
the  liability  (if  any)  remaining  on  the  shares  of  the  company,  and  to  the  extent  to  Iq  reduce 
which  such  liability  is  not  extinguished  or  reduced  it  shall  be  deemed  to  be  pre-   capital  con- 
served, notwithstanding  anything  contained  in  the  Companies  Act,  1867.  tained  in 

4.  The  provisions  of  the   Companies  Act,  1867,  as  amended  by  this  Act,   shall  30  &  31  Vict 
apply  to  any  company  reducing  its  capital  in  pui'suance  of  this  Act  and  of  the  c.  131. 
Companies  Act,  1867,  as  amended  by  this  Act:  .      ■■.     ,. 

Provided  that  where  the  reduction  of  the  capit;d  of  a  company  does  not  involve     F^  _     ■  ^  ^ 
either  the  diminution  of  any  liability  in  respect  of  unpaid  capital  or  the  payment  to     •      ,    f  " 
any  shareholder  of  any  ])aid-up  capital,  '„„  ^       -.-r.   , 

(1.)  The  creditors  of  the  company  shall  not,  unless  the  Court  otherwise  direct,  be        , .,,         ^^  ' 

entitled  to  object  or  required  to  consent  to  the  reduction  ;  and 
(2.)  It  shall  not  be  necessary  before  the  presentation  of  the  petition  for  confirming 
the  reduction  to  add,  and  the  Court  may,  if  it  thinks  it  expedient  so  to  do, 
dispense  altogether  with  the  addition  of  the  words   "  and  reduced,"  as 
mentioned  in  the  Companies  Act,  1867.  30  &  31  Vict. 

In  any  case  that  the  Court  thinks  fit  so  to  do,  it  may  require  the  company  to  c.  131. 
publish  in  such  manner  as  it  thinks  fit  the  reasons  for  the  reduction  of  its  capital  or 
such  other  information  in  regard  to  the  reduction  of  its  capital  as  the  Coiu't  may 
think  expedient  with  a  view  to  give  proper  information  to  the  public  in  relation  to 
the  reduction  of  its  capital  by  a  company,  and,  if  the  Court  thinks  fit,  the  causes 
which  led  to  such  reduction. 

The  minute  required  to  be  registered  in  the  case  of  reduction  of  capital  shall  show, 
in  addition  to  the  other  particulars  required  by  law,  the  amount  (if  any)  at  the  date 
of  the  registration  of  the  minute  proposed  to  be  deemed  to  have  been  paid  up  on 
each  share. 

5.  Any  company  limited  by  shares  may  so  far  modify  the  conditions  contained  in  Power  to  re- 
its  memorandum  of  association,  if  authorized  so  to  do  by  its  regulations  as  originally  duce  capital 
framed  or  as  altered  by  special  resolution,  as  to  reduce  its  caj^ital  by  cancelling  any  by  the  can- 
shares  which,  at  the  date  of  the  passing  of  such  i-esolution,  have  not  been  taken  or  cellation  of 
agreed  to  be  taken  by  any  person  ;  and  the  provisions  of  the  Companies  Act,  1867,  u.mssued 
shall  not  apply  to  any  reduction  of  capital  made  in  pursuance  of  this  section.  shares. 

6.  And  whereas  it  is  expedient  to  make  jiro vision  for  the  reception  as  legal  Reception 
evidence  of  certificates  of  incorporation  other  than  the  original  certificates,  and  of  of  certified 
certified  copies  of  or  extracts  from  any  documents  filed  and  registered  under  the  copies  of 
Companies  Acts,  1862  to  1877:  -B^'  it  enacted,  that  any  certificate  of  the  incorporation  documents 
of  any  company  given  by  the  registrar  or  by  any  assistant  registrar  for  the  time  as  legal 
being  shall  be  received  in  evidence  as  if  it  were  the  original  certificate ;  and  any  evidence, 
copy  of  or  extract  from  any  of  the  documents  or  part  of  the  documents  kept  and  25  &  26  Vict, 
registered  at  any  of  the  ofBces  for  the  registration  of  joint  stock  companies  in  c.  89. 
England,  Scotland,  or  Ireland,  if  duly  certified  to  be  a  true  copy  under  the  hand  of   30  >!c  31  Vict, 
the  registrar  or  one  of  the  assistant  registrars  for  the  time  being,  and  whom  it  shall  c.  131. 

not  be  necessary  to  prove  to  be  the  registrar  or  assistant  registrar,  shall,  in  all  legal  40  &  41  Vict, 
proceedings,  civil  or  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidence  c.  26. 
as  of  equal  vahdity  with  the  original  document. 

{Words  in  italics  repealed  by  S.  L.  li.  Act,  1894.) 
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THE  COMPANIES  ACT,  1879. 

(42  &  43  YicT.  c.  76.) 

An  Act  to  amend  the  Law  with  respect  to  the  Liability  of  Members 
of  Banking  and  other  Joint  Stock  Companies  ;  and  for  other 
purposes.  [15th  August,  1879.] 

Be  it  enacted,  &c. 

1.  This  Act  may  be  cited  as  the  Companies  Act,  1879. 

2.  This  Act  shall  not  apply  to  the  Bank  of  England. 

3.  This  Act  shall,  so  far  as  is  consistent  v?ith  the  tenor  thereof,  be  construed  as 
one  with  the  Companies  Acts,  1862,  1867,  and  1877,  and  those  Acts  together  with 
this  Act  may  be  referred  to  as  the  Companies  Acts,  1862  to  1879. 

4.  Subject  as  in  this  Act  mentioned,  any  company  registered  before  or  after  the 
passing  of  this  Act  as  an  unlimited  company  may  register  under  the  Companies 
Acts,  1862  to  1879,  as  a  limited  company,  or  any  company  already  registered  as  a 
limited  company  may  re-register  under  the  provisions  of  this  Act. 

The  registration  of  an  unlimited  company  as  a  limited  company  in  pursuance  of 
this  Act  shall  not  affect  or  prejudice  any  debts,  liabilities,  obligations,  or  contracts 
incurred  or  entered  into  by,  to,  with,  or  on  behaK  of  such  company  prior  to  regis- 
tration, and  such  debts,  liabilities,  contracts,  and  obligations  may  be  enforced  in 
manner  provided  by  Part  VII.  of  the  Companies  Act,  1862,  in  the  case  of  a  company 
registering  in  pursuance  of  that  Part. 

5.  An  unlimited  company  may,  by  the  resolution  passed  by  the  members  when 
assenting  to  registration  as  a  limited  company  under  the  Companies  Acts,  1862  to 
1879,  and  for  the  purpose  of  such  registration  or  otherwise,  increase  the  nominal 
amount  of  its  capital  by  increasing  the  nominal  amount  of  each  of  its  shares. 

Provided  always,  that  no  part  of  such  increased  capital  shall  be  capable  of 
being  called  up,  excejit  in  the  event  of  and  for  the  pui-poses  of  the  company  being 
wound  up. 

And,  in  cases  where  no  such  increase  of  nominal  capital  may  be  resolved  upon, 
an  unlimited  company  may,  by  such  resolution  as  aforesaid,  provide  that  a  portion 
of  its  uncalled  capital  shall  not  be  capable  of  being  called  up,  except  in  the  event  of 
and  for  the  purposes  of  the  company  being  wound  up. 

A  limited  company  may  by  a  special  resolution  declare  that  any  portion  of  its 
capital  which  has  not  been  already  called  up  shall  not  be  capable  of  being  called 
up,  except  in  the  event  of  and  for  the  purpose  of  the  company  being  wound  up  ; 
and  thereupon  such  portion  of  capital  shall  not  be  capable  of  being  called  up,  except 
in  the  event  of  and  for  the  purposes  of  the  company  being  wound  up. 

6.  Section  one  hundred  and  eighty-two  of  the  Companies  Act,  1862,  is  hereby 
repealed,  and  in  place  thereof  it  is  enacted  as  follows: — A  bank  of  issue  registered 
as  a  liinitod  company,  either  before  or  after  the  passing  of  this  Act,  shall  not  be 
entitled  to  limited  liability  in  respect  of  its  notes  ;  and  the  members  thereof  shall 
continue  liable  in  respect  of  its  notes  in  the  same  manner  as  if  it  had  been  registered 
as  an  unlimited  company  ;  but  in  case  the  general  assets  of  the  company  are,  in  the 
event  of  the  company  being  wound  u]i,  insuilicient  to  satisfy  the  claims  of  both 
the  Tiotc-holders  and  the  general  creditors,  tlien  the  members,  after  satisfying  the 
rcitiaining  demands  of  the  note-holders,  shall  bo  liable  to  contribute  towards 
payment  of  the  debts  of  the  general  creditors  a  sum  equal  to  the  amount  received 
by  the  note-holders  out  of  the  general  assets  of  the  company. 

For  the  purposes  of  this  section  the  expression  "  the  general  assets  of  the 
company"  moans  the  funds  available  for  payment  of  the  general  creditor  as  well 
as  the  note-holder. 
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It  shall  bo  lawful  for  any  bank  of  issue  registered  as  a  limited  company  to  make 
a  statomont  on  its  notes  to  the  effect  that  the  limited  liability  docs  not  extend  to  its 
notes,  and  tliat  the  members  of  tlie  company  continue  liable  in  respect  of  its  notes 
in  the  same  manner  as  if  it  had  been  registered  as  an  unlimited  company. 

7. — (1.)  Once  at  the  least  in  eveiy  year  the  accounts  of  every  banking  company  Audit  of 
registered  after  the  passing  of  this  Act  as  a  limited  company  shall  be  examined  by  accounts  of 
an  auditor  or  auditors,  wlio  shall  bo  elected  annually  by  the  company  in  general  bankin" 
meeting.    ^  companies. 

(2.)  A  director  or  officer  of  the  company  shall  not  be  capable  of  being  elected 
auditor  of  such  company. 

(3.)  An  auditor  on  quitting  office  shall  be  re-eligible. 

(4.)  If  any  casual  vacancy  occurs  in  the  oflSce  of  any  auditor  the  surviving  auditor 
or  auditors  (if  any)  may  act,  but  if  there  is  no  surviving  auditor,  the  directoi's  shall 
forthwith  call  an  extraordinary  general  meeting  for  the  purpose  of  supplying  the 
vacancy  or  vacancies  in  the  auditorship. 

(5.)  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the  com- 
pany, and  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts  of  the 
company  ;  and  any  auditor  may,  in  relation  to  such  books  and  accounts,  examine 
the  directors  or  any  other  officer  of  the  company  :  Provided  that  if  a  banking  com- 
pany has  branch  banks  beyond  the  limits  of  Eui'ope,  it  shall  be  sufficient  if  the 
auditor  is  allowed  access  to  such  copies  of  and  extracts  from  the  books  and  accounts 
of  any  such  branch  as  may  have  been  transmitted  to  the  head  office  of  the  banking 
company  in  the  United  Kingdom. 

(6.)  The  auditor  or  auditors  shall  make  a  report  to  the  members  on  the  accounts 
examined  by  him  or  them,  and  ou  every  balance-sheet  laid  before  the  company  iu 
general  meeting  during  his  or  their  tenure  of  office  ;  and  in  every  such  report  shall 
state  whether,  in  his  or  their  opinion,  the  balance-sheet  referred  to  in  the  report  is 
a  full  and  fair  balance-sheet  properly  drawn  up,  so  as  to  exhibit  a  true  and  correct 
view  of  the  state  of  the  company's  affairs,  as  shown  by  the  books  of  the  company  ; 
and  such  report  shall  be  read  before  the  company  in  general  meeting. 

(7.)  The  remuneration  of  the  auditor  or  auditors  shall  be  fixed  by  the  general 
meeting  appointing  such  auditor  or  auditors,  and  shall  be  paid  by  the  company. 

8.  Every  balance-sheet  submitted  to  the  annual  or  other  meeting  of  the  members  Signature  of 
of  every  banking  company  registered  after  the  passing  of  this  Act  as  a  limited  com-  balance-sheet, 
pany  shall  be  signed  by  the  auditor  or  auditors,  and  by  the  secretary  or  manager 

(if  any),  and  by  the  directors  of  the  company,  or  three  of  such  directors  at  the 

least.  Application  of 

9.  On  the  registration,  in  pursuance  of  this  Act,  of  a  company  which  has  been  ^5  &  28  Vict, 
already  registered,  the  registrar  shall  make  provision  for  closing  the  former  regis-  30  &'3i  vict 
tration  of  the  companj^  and  may  dispense  with  the  delivery  to  him  of  copies  of  any  c.  131,  and 
documents  with  copies  of  which  he  was  furnished  on  the  occasion  of  the  original  40  &  41  Vict, 
registration  of  the  company  ;  but,  save  as  aforesaid,  the  registration  of  such  a  com-  n-^^'oR  v'  f 
pany  shall  take  place  in  the  same  manner  and  have  the  same  effect  as  if  it  were  the  c.  89 

first  registration  of  that  company  under  the  Companies  Acts,  1862  to  1879,  and  as  if  30  &  31  Vict, 

the  provisions  of  the  Acts  under  which  the  company  was  previously  registered  and  '^-  l^'' 

regulated  had  been  contained  in  different  Acts  of  Parliament  from  those  under  which  ^  96  and 

the  company  is  registered  as  a  limited  company.  42  &'43  vict. 

10.  A  company  authorized  to  register  under  this  Act  may  register  thereunder  c.  76. 

and  avail  itself  of  the  privileges  conferred  by  this  Act,  notwithstanding  any  pro-   Privileges  of 
visions  contained  in  any  Act  of  Parliament,  royal  charter,  deed  of  settlement,  con-   Act  available 
tract   of  copartnery,   cost  book,   regulations,   letters  patent,  or  other  instrument  notwithstand- 
constituting  or  regulating  the  company.  ing  constitu- 

tion of  com- 
pany. 
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THE  COMPANIES  ACT,  1880. 

(43  YicT.  c.  19.) 

An  Act  to  amend  tlie  Companies  Acts  of  1862,  1867,  1877,  and  1879. 

[24th  Marcli,  1880.] 

Be  it  enacted,  &c. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Companies  Act,  1880. 

2.  This  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  construed  as  one 
•with  the  Companies  Acts,  1862,  1867,  1877,  and  1879,  and  the  said  Acts  and  this 
Act  may  be  referred  to  as  the  Companies  Acts,  1862  to  1880. 

3.  "When  any  company  has  accumulated  a  sum  of  undivided  profits,  which  with 
the  consent  of  the  shareholders  may  be  distributed  among  the  shareholders  in  the 
form  of  a  dividend  or  bonus,  it  shall  be  lawful  for  the  company,  by  special  resolu- 
tion, to  return  the  same,  or  any  part  thereof,  to  the  shareholders  in  reduction  of 
the  paid-up  capital  of  the  company,  the  unpaid  capital  being  thereby  increased  by 
a  similar  amount.  The  powers  vested  in  the  directors  of  making  calls  upon  the 
shareholders  in  respect  of  moneys  unpaid  upon  their  shares  shall  extend  to  the 
amount  of  the  unpaid  capital  as  augmented  by  such  reduction. 

4.  No  such  special  resolution  as  aforesaid  shall  take  effect  until  a  memorandum, 
showing  the  particulars  required  by  law  in  the  case  of  a  reduction  of  capital  by 
order  of  the  Court,  shall  have  been  produced  to  and  registered  by  the  Registrar  of 
joint  stock  companies. 

5.  Upon  any  reduction  of  paid-up  capital  made  in  pursuance  of  this  Act,  it  shall 
be  lawful  for  any  shareholder,  or  for  any  oue  or  more  of  several  joint  shareholders, 
within  one  month  after  the  passing  of  the  special  resolution  for  such  reduction,  to 
require  the  company  to  retain,  and  the  company  shall  retain  accordingly,  the  whole 
of  the  moneys  actually  paid  upon  the  shares  held  by  such  person,  either  alone  or 
jointly  wnth  any  other  person  or  persons,  and  which,  in  consequence  of  such  reduc- 
tion, would  otherwise  be  returned  to  him  or  them,  and  thereupon  the  shares  in 
respect  of  which  the  said  moneys  shall  be  so  retained  shall,  in  regard  to  the  pay- 
ment of  dividends  thereon,  be  deemed  to  be  paid-up  to  the  same  extent  only  as  the 
shares  on  w'hich  payment  as  aforesaid  has  been  accepted  by  the  shareholders  in 
reduction  of  their  paid-up  capital,  and  the  company  shall  invest  and  keep  invested 
the  moneys  so  retaiuod  in  such  securities  authorized  for  investment  by  trustees  as 
the  company  shall  determine,  and  upon  the  money  so  invested,  or  upon  so  much 
thereof  as  from  time  to  time  exceeds  the  amount  of  calls  subsequently  made  upon 
the  sliares  in  respect  of  which  such  moneys  shall  have  been  retained,  the  company 
shall  pay  such  interest  as  sliall  be  received  by  them  from  time  to  time  on  such 
securities,  and  the  amount  so  retained  and  invested  shall  be  held  to  represent  the 
future  calls  wliioh  may  bo  made  to  replace  the  capital  so  reduced  on  those  shares, 
whether  the  amoinit  oljtniued  on  sale  of  the  whole  or  such  proportion  thereof  as 
represents  the  amount  of  any  call  when  made,  produces  more  or  less  than  the 
amount  of  such  call. 

6.  From  and  aftfr  such  reduction  of  capital  the  company  shall  specify  in  the 
uriTiual  lists  of  mciiibrrs,  to  be  itiadc  l>y  them  in  ]iuisiiaiic(!  of  tlie  twenty-sixth 
section  of  the  (Joitijianics  Act,  18(12,  the  aiiujiints  which  any  of  the  shareholders  of 
the  company  sliall  liavo  reijuired  the  company  to  retain,  and  the  company  shall 
have  retained  accordingly,  iu  pursuanco  of  the  fifth  section  of  this  Act,  and  the 
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company  sliall  also  specify  in  the  statements  of  account  laid  before  any  general  specify  amounts 
meeting  of  the  company  the  amount  of  the  undivided  profits  of  the  company  which   j^'  pi'olits  rc- 
shall  liuve  been  returned  to  tlie  shareholders  in  reduction  of  the  puid-u^j  capital  of   ii,jiii^i-,s. 
the  company  under  this  Act.  26  ^  2d  Vict. 

c.  89. 

7. — (1.)  Where  the  registrar  of  joint  stock  companies  has  reasonable  cause  to  Powcr  of 
believe  that  a  company,  whether  registered  before  or  after  the  passing  of  this  Act,  rg.riistrar  to 
is  not  carrying  on  business  or  in  operation,  he  shall  send  to  the  company  by  post  a  g^j^ii^^  names 
letter  inquiring  whether  the  company  is  carrying  on  bu.-^iness  or  in  operation.  ^j  defunct 

(2.)  If  tlie  registrar  does  not  within  one  month  of  sending  the  letter  receive  any  cgmnanies  off 
answer  thereto,  he  shall  within  fourteen  days  after  the  expiration  of  the  month  pg^ister 
send  to  the  company  by  post  a  registered  letter  referring  to  thfe  first  letter,  and       °Rno 
stating  that  no  answer  thereto  has  been  received  by  the  registrars  and  that  if  an  P' 
answer  is  not  received  to  the  second  letter  withiu  one  month  from  the  date  thereof, 
a  notice  will  be  published  in  the  Gt-azette  with  a  view  to  striking  the  name  of  the 
company  oil'  the  register. 

(3,)  If  the  registrar  either  receives  an  answer  from  the  company  to  the  effect 
that  it  is  not  cari-ying  on  business  or  in  operation,  or  does  not  within  one  month 
after  sending  the  second  letter  receive  any  answer  thereto,  the  registrar  may 
publish  in  the  Gazette  and  send  to  the  company  a  notice  that  at  the  expiration 
of  three  months  from  the  date  of  that  notice  the  name  of  the  company  mentioned 
therein  will,  unless  cause  is  shown  to  the  contrary,  be  struck  off  the  register  and 
the  company  will  be  dissolved. 

(4.)  At  the  expii-ation  of  the  time  mentioned  in  the  notice  the  registrar  may, 
unless  cause  to  the  contrary  is  previously  shown  by  such  company,  strike  the  name 
of  such  company  off  the  reg'ister,  and  shall  publihh  notice  thereof  in  the  Gazette, 
and  on  the  publication  in  the  Gazette  of  such  last-mentioned  notice  the  company 
whose  name  is  so  struck  off  shall  be  dissolved  :  Provided  that  the  liability  (if  any) 
of  every  director,  managing  officer,  and  member  of  the  company  shall  continue  and 
may  be  enforced  as  if  the  company  had  not  been  dissolved. 

(5.)  If  any  company  or  member  thereof  feels  aggrieved  by  the  name  of  such 
company  having  been  struck  off  the  register  in  pursuance  of  this  section,  the 
company  or  member  may  apply  to  the  Superior  Court  in  which  the  company  is 
liable  to  be  Avouud  up  ;  and  such  Court,  if  satisfied  that  the  company  was  at 
the  time  of  the  striking  off'  carrying  on  business  or  in  operation,  and  that  it  is 
just  so  to  do,  may  order  the  name  of  the  company  to  be  restored  to  the  register, 
and  thereupon  the  company  shall  be  deemed  to  have  continued  in  existence  as  if 
the  name  thereof  had  never  been  struck  off ;  and  the  Court  may  by  the  order 
give  such  dii-ections  and  make  such  provisions  as  seem  just  for  placing  the  company 
and  all  other  persons  in  the  same  position  as  nearly  as  may  be  as  if  the  name  of 
the  company  had  never  been  struck  off. 

(6.)  A  letter  or  notice  authorized  or  required  for  the  purposes. of  this  section  to 
be  sent  to  a  comijany  may  be  sent  by  post  addressed  to  the  company  at  its  registered 
office,  or,  if  no  office  has  been  registered,  addressed  to  the  care  of  some  director  or 
officer  of  the  company,  or  if  there  be  no  director  or  officer  of  the  company  whose 
name  and  address  are  known  to  the  registrar,  the  letter  or  notice  (in  identical  form) 
may  be  sent  to  each  of  the  persons  who  subscribed  the  memorandum  of  association, 
addressed  to  him  at  the  address  mentioned  in  that  memorandum. 

(7.)  In  the  execution  of  his  duties  under  this  section  the  registrar  shall  conform 
to  any  regulations  Avhich  may  be  from  time  to  time  made  by  the  Board  of  Trade. 

(8.)  In  this  section  the  Gazette  means,  as  respects  companies  whose  registered 
office  is  in  England,  the  London  Gazette  ;  as  respects  companies  whose  registered 
office  is  in  Scotland,  the  Edinburgh  Gazette ;  and  as  respects  companies  whose 
registered  office  is  in  Ireland,  the  Dublin  Gazette. 
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Short  title 
and  construc- 
tion. 

Definitions. 


Power  for 
companies 
to  keep 
colonial 
registers. 


2.5  &  2G  Vict, 
c.  89. 


THE  COMPANIES  (COLONIAL  EECISTEES)  ACT,  1883. 

(46  &  47  YicT.  c.  30.) 

An  Act  to  authorize  Companies  registered  under  tlie  Companies  Act, 
1862,  to  keep  Local  Registers  of  their  Memhers  in  British 
Colonies.  [20th  August,  1883.] 

Wheeeas  many  companies  registered  under  the  Companies  Act,  1862,  carry  on 
business  in  British  colonies,  and  dealings  in  their  shares  are  frequent  in  such 
colonies,  but  delay,  inconvenience,  and  expense  are  occasioned  by  reason  of  the 
absence  of  any  legal  provision  for  keeping  local  registers  of  members,  and  it  is 
expedient  that  such  provisions  as  this  Act  contains  be  made  in  that  behalf : 
Be  it  therefore  enacted,  Szc. : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Companies  (Colonial  Registers) 
Act,  1883  ;  and  this  Act  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  be  con- 
strued as  one  with  the  Companies  Acts,  1862  to  1880,  and  the  said  Acts  and  this  Act 
may  be  referred  to  as  the  Companies  Acts,  1862  to  1883. 

2.  In  this  Act  the  term  "company"  means  a  company  registered  under  the 
Companies  Act,  1862,  and  having  a  capital  divided  into  shares  ;  the  term  "  shares  " 
includes  stock;  the  term  "  colony"  does  not  include  any  place  within  the  United 
Kingdom,  the  Isle  of  Man,  or  the  Channel  Islands,  but  includes  such  territories  as 
may  for  the  time  being  be  vested  in  Her  Majesty  by  virtue  of  an  Act  of  Parliament 
for  the  government  of  India,  and  any  plantation,  territory,  or  settlement  situate 
elsewhere  within  Her  Majesty's  dominions. 

3. — (1.)  Any  company  whose  objects  comprise  the  transaction  of  business  in  a 
colony  may,  if  authorized  so  to  do  by  its  regulations,  as  originally  framed  or  as 
altered  by  sjDecial  resolution,  cause  to  be  kept  in  any  colony  in  which  it  transacts 
business  a  branch  register  or  registers  of  members  resident  in  such  colony. 

(2.)  The  company  shall  give  to  the  registrar  of  joint  stock  companies  notice  of  the 
situation  of  the  office  where  any  such  branch  register  (in  this  Act  called  a  colonial 
register)  is  kept,  and  of  any  change  therein,  and  of  the  discontinuance  of  any  such 
office  in  the  event  of  the  same  being  discontinued. 

(3.)  A  colonial  register  shall,  as  regards  the  particulars  entered  therein,  be 
deefncd  to  be  a  part  of  the  company's  register  of  members,  and  shall  be  prima  facie 
evidence  of  all  ]iarticulars  entered  therein.  Any  such  register  shall  be  kept  in  the 
mauner  provided  by  the  Companies  Acts,  1862  to  1880,  with  this  qualification,  that 
the  advertisement  mentioned  in  section  thirty-three  of  the  Companies  Acts,  1862, 
shall  be  inserted  in  some  newspaper  circulating  in  the  district  wherein  the  register 
to  b(;  closed  is  kejit,  and  that  any  competent  Court  in  the  colony  where  such  register 
is  kept  shall  be  entitled  to  exercise  the  same  jurisdiction  of  rectifying  the  same  as  is 
by  section  thirty-five  of  the  Companies  Act,  1862,  vested,  as  respects  a  register,  in 
England  and  Ireland  in  Her  Majesty's  superior  Courts  of  law  or  equity,  and  that 
all  offences  under  section  thirty-two  of  the  Companies  Act,  1862,  may,  as  regards  a 
colonial  register,  be  prosecuted  summarily  before  any  tribimal  in  the  colony  where 
such  register  is  kejjt  having  summary  criminal  jurisdiction. 

(4.)  The  company  shall  transmit  to  its  registered  offi''e  a  copy  of  every  entiy  in 
its  colonial  register  or  rej^'-isters  as  soon  as  may  be  after  such  entry  is  made,  and  the 
<'-f)inpany  sliall  cause  to  be  kept  at  its  registered  office,  duly  entered  up  from  time  to 
time,  a,  (lii]ilii-;itc  or  dujilicatrs  of  its  cdltmial  register  or  registers.  Tlie  provisions 
of  section  fliirty-two  of  tlic  Companies  Act,  1862,  shall  apply  to  every  such  dupli- 
cate, and  every  such  duijliiaie  sliall,  for  all  the  i)urposes  of  the  Companies  Acts, 
1862  to  1880,  bo  deemed  to  be  part  of  the  I'egister  of  members  of  the  company. 
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(5.)  Subject  to  tlic  provisions  of  this  Act  -with  respect  to  the  duplicate  register, 
the  shares  registered  in  a  colonial  register  shall  he  distinguished  from  the  shares 
registered  in  the  principal  register,  and  no  transaction  with  respect  to  any  shares 
registered  in  a  colonial  register  shall,  during  the  continuance  of  the  registration  of 
such  shares  in  such  colonial  register,  be  registered  in  any  other  register. 

(6.)  The  company  may  discontinue  to  keep  any  colonial  register,  and  thereupon 
all  entries  in  that  register  shall  be  transferred  to  some  other  colonial  register  kept 
by  the  company  in  the  same  colony,  or  to  the  register  of  members  kept  at  the 
registered  ofKce  of  the  company. 

(7.)  In  relation  to  stamp  duties  the  folloTving  provisions  shall  have  effect : — 
(fi.)  An  instrument  of  transfer  of  a  share  registered  in  a  colonial  register  under 
this  Act  shall  be  deemed  to  be  a  transfer  of  property  situated  out  of  the 
United  Kingdom,  and  unless  executed  in  any  part  of  the  United  Kingdom 
shall  be  exempt  from  British  stamp  duty. 
{^>.)  Upon  the  death  of  a  member  registered  in  a  colonial  register  under  this  Act, 
the  share  or  other  interest  of  the  deceased  member  shall  for  the  purposes  of 
this  Act  so  far  as  relates  to  British  duties  be  deemed  to  be  part  of  his 
estate  and  effects  situated  in  the  United  Kingdom  for  or  in  respect  of 
wliich  probate  or  letters  of  administration  is   or  are  to   be  granted,   or 
whereof  an  inventory  is  to  be  exhibited  and  recorded  in  like  manner  as  if 
he  were  registered  in  the  register  of  members  kept  at  the  registered  office 
of  the  company. 
(8.)  Subject  to  the  provisions  of  this  Act,  any  company  may,  by  its  regulations  as 
originally  framed,  or  as  altered  by  special  resolution,  make  such  pro^dsions  as  it  may 
think  tit  respecting  the  keeping  of  colonial  registers. 

{This  clause  amended  by  sect.  18  of  Eevenue  Act,  1889.) 


THE  REVENUE  ACT,  1889. 
(52  &  53  YicT.  c.  42.) 

18.  Notwithstanding  provision  {h)  in  section  seven  [it  should  he  provision  (b)  of  sub- 
sect.  7,  of  sect.  3]  of  the  Companies  (Colonial  Registers)  Act,  1883,  the  share  or  other 
interest  of  a  deceased  member,  registered  in  a  colonial  register  under  that  Act,  who 
shall  have  died  domiciled  elsewhere  than  in  the  United  Kingdom,  shall,  so  far 
as  relates  to  British  duties,  not  be  deemed  to  be  part  of  his  estate  and  effects 
situated  in  the  United  Kingdom,  for  or  in  respect  of  which  probate  or  letters  of 
administration  is  or  are  to  be  granted,  or  whereof  an  inventory  is  to  be  exhibited 
and  recorded. 
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25  &  26  Vict. 
c.  89. 
Short  title. 

ConstiTiction  of 

Acts. 

25  &  26  Vict. 

c.  89. 

30  &  31  Vict. 

c.  131. 

40  &  41  Vict. 

c.  26. 

42  &  43  Vict. 
c.  7rt. 

43  Vict.  c.  19. 
46  &  47  Vict. 
c.  2S. 

S3  c^L-  34  Vict. 
c.  104. 

Effect  of 
diligence 
"within  sixty 
days  of 
winding-up 
by  or  subject 
to  supervision 
of  Court. 


19  &  20  Vict, 
c.  79. 


Ranlfirig  of 
claim.s. 


THE  COMPANIES  ACT,  1886. 

(49  YicT.  c.  23.) 

An  Act  to  amend  tlie  Companies  Acts  of  1862,  1867,  1870,  1877,  1879, 
1880,  and  1883.  [4th  June,  1886.] 

Wheeeas  it  has  become  expedient  to  amend  the  provisions  of  the  Companies  Act, 
1862,  and  of  the  other  Acts  amending  the  same  hereinafter  recited,  in  so  far  as  the 
said  provisions  relate  to  the  liquidation  of  companies  in  Scotland  : 
Be  it  therefore  enacted,  &c. : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Companies  Act,  1886. 

2.  This  Act  shall,  so  far  as  con.sistent  with  the  tenor  thereof,  be  construed  as 
one  with  the  Companies  Acts,  1862,  1867,  1877,  1879,  1880,  and  1883,  and  the  Joint 
Stock  Companies  Arrangement  Act,  1870,  and  the  said  Acts  and  this  Act  may  be 
refeiTed  to  as  the  Companies  Acts,  1862  to  1886. 

3.  In  the  winding-up,  by  or  subject  to  the  supervision  of  the  Court,  of  any 
comjjany  under  the  Companies  Acts,  1862  to  1886,  whose  registered  office  is  in 
Scotland,  where  the  winding-up  shall  commence  after  the  passing  of  this  Act,  the 
following  provisions  shall  have  effect : 

(1.)  Such  winding-up  shall,  in  the  case  of  a  winding-up  by  the  Court  as  at  the 
commencement  thereof,  and  in  the  case  of  a  winding-up  subject  to  the 
supervision  of  the  Court  as  at  the  date  of  the  presentation  of  the  petition, 
on  which  a  supervision  order  is  afterwards  pronounced,  be  equivalent  to 
an  arrestment  in  execution  and  decree  of  forthcoming,  and  to  an  executed 
or  completed  poiudiug ;  and  no  arrestment  or  poinding  of  the  funds  or 
effects  of  the  company,  executed  on  or  after  the  sixtieth  day  prior  to  the 
commencement  of  the  winding-up  by  the  Court,  or  to  the  presentation  of 
the  petition  on  which  a  supervision  order  is  made,  as  the  case  may  be, 
shall  be  effectual ;  and  such  funds  or  effects,  or  the  proceeds  of  such 
effects,  if  sold,  shall  be  made  forthcoming  to  the  liquidator  :  Provided 
that  any  arrester  or  poinder,  before  the  date  of  such  winding-up,  or  of 
such  petition,  as  the  case  may  be,  who  shall  be  thus  deprived  of  the 
benefit  of  his  diligence,  shall  have  preference  out  of  such  funds  or  effects 
for  the  expense  hona  fide  incurred  by  him  in  such  diligence. 

(2.)  Such  "«dnding-up  shall,  as  at  the  respective  dates  aforesaid,  be  equivalent  to 
a  decree  of  adjudication  of  the  heritable  estates  of  the  company  for  pay- 
ment of  the  whole  debts  of  the  company,  principal  and  interest,  accumu- 
lated at  the  said  dates  respectively,  subject  always  to  such  preferable 
heritable  rights  and  securities  as  existed  at  the  said  dates  and  are  valid 
and  unchallengeable,  and  the  right  to  poind  the  ground  hereinafter 
provided. 

(3.)  The  provisions  of  section  one  hundred  and  twelve  to  one  hundred  and 
seventeen  inclusive,  and  also  of  section  one  hundred  and  twenty,  of  the 
Bankruptcy  (Scotland)  Act,  1856,  shall,  so  far  as  consistent  with  the 
tenor  of  the  recited  Acts,  apply  to  the  realization  of  heritable  estates 
affected  by  such  heritable  rights  and  securities  as  aforesaid  ;  and  for  the 
purposes  of  this  Act  the  words  "sequestration"  and  "trustee"  occurring  in 
said  sections  of  the  Banla-uptcy  (Scotland)  Act,  1856,  shall  mean  respectively 
' '  liquidation ' '  and  ' '  liquidator  ; ' '  and  the  expression  ' '  the  Lord  Ordinary 
or  the  Court"  shall  mean  "  the  Court  "  as  defined  by  this  Act. 

(4.)  No  poinding  of  the  ground  which  lias  not  been  carried  into  execution  by 
sale  of  the  effects  sixty  da3's  before  the  respective  dates  aforesaid  shall, 
except  to  the  extent  hereinafter  provided,  be  available  in  any  question 
with  the  liquidator :  Provided  that  no  creditor  who  holds  a  security  over 
the  lieritablc  estate  preferable  to  the  right  of  the  liquidator  shall  be 
prevented  from  executing  a  poinding  of  the  ground  after  the  respective 
dates  aforesaid,  but  such  poinding  shall  in  competition  with  the  licjuidator 
be  available  only  for  the  interest  on  the  debt  for  the  current  half-yearly 
term,  and  for  the  airears  of  interest  for  one  year  immediately  before  the 
commencement  of  such  term. 

4.  In  the  winding-up  of  any  company  imder  the  Companies  Acts,  1862  to  1886, 
wlioso  registered  offico  is  in  Scotland,  and  where  the  winding-up  shall  commence 
after  the  passing  of  this  A(^t,  the  general  and  special  rules  in  regai'd  to  voting  and 
ruuking  for  payment  of  dividends,  provided  by  the  Bankruptcy  (Scotland)  Act, 
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1856,  sections  forty-nine  to  sixty-six  inclusive,  or  any  other  rules  in  regard  thereto 
which  may  be  in  force  for  the  time  being  in  the  seqiiestration  of  the  estates  of 
bankrupts  in  Scotland,  shall,  so  far  as  consistent  with  the  tenor  of  the  said  recited 
Acts,  apply  to  creditors  of  such  companies  voting  in  matters  relating  to  the 
■winding-up,  and  ranking  for  payment  of  dividends  ;  and  for  this  purpose  seques- 
tration shall  bo  taken  to  mean  licxuidation,  trustee  to  mean  liquidator,  and  sheriff 
to  mean  the  Court.  ^     •   t  <• 

5.  Wlierever  the  expression  "the  Court  of  Session"  occurs  in  the  said  recited  Jurisdiction 
Acts,  or  the  expression  "the  Court"  occurring  therein  or  in  this  Act  refers  to  the  of  the  lord 
Com-t  of  Session  in  Scotland,  it  shall  mean  and  iuclude  either  division  thereof,  or,    ordinary  on 
in  the  event  of  a  remit  to  a  permanent  lord  ordinary,  as  hereinafter  provided,  such  the  biUs  in 
lord  ordinary,  during  session,  and  in  time  of  vacation  the  lord  ordinary  on  the  bills  ;   vacation, 
and  in  regard  to  orders  or  judgments  pronounced  by  the  said  lord  ordinary  on  the 

bills  in  vacation,  the  following  provisions  shall  have  effect : — 

(1.)  No  order  or  judgment  pronounced  by  the  said  lord  ordraaiy  in  vacation, 
under  or  by  virtue,  in  whole  or  in  part,  of  the  following  sections  of  the 
said  recited  Acts,  shall  be  subject  to  review,  reduction,  suspension,  or  stay 
of  execution,  vkldicct,  of  the  Companies  Act,  1862,  sections  ninety-one,  25  &  26  Vict, 
one  hundred  and  seven,  one  hundred  and  fifteen,  one  hundred  and  seventeen,  C.  89. 
and  one  hundred  and  twenty- seven,  and  section  one  hundred  and  forty-nine 
so  far  as  it  authorizes  the  Court  to  direct  meetings  of  creditors  or  con- 
tributories  to  be  hold,  and  that  portion  of  section  two  of  the  Joint  Stock  33  &  34  v  ict. 
Companies  Arrangement  Act,  1870,  which  authorizes  the  Court  to  order  c.  104. 
that  a  meeting  of  creditors  or  class  of  creditors  shall  be  summoned  ;  and 
also  sections  one  hundred  and  twenty-two  and  one  hundred  and  twenty-three 
of  the  Companies  Act,  1862,  so  far  as  they  may  affect  the  sections  above 
enumerated. 
(2.)  All  other  orders  or  judgments  pronounced  by  the  said  lord  ordinaiy  in 
vacation  (except  as  after  mentioned)  shall  be  subject  to  review  only  by 
reclaiming  note,  in  common  form,  j)resented  (notwithstanding  the  terms  of 
section  one  hundred  and  twenty-four  of  the  Companies  Act,  1862)  within 
fourteen  days  from  the  date  of  such  order  or  judgment :  Provided  always, 
that  such  orders  or  judgments  pronounced  by  the  said  lord  ordinary  in 
vacation,  under  or  by  virtue,  in  whole  or  in  part,  of  the  following  sections 
of  the  Companies  Act,  1862,  shall,  from  the  dates  of  such  orders  or 
judgments,  and  notwithstanding  any  reclaiming  note  against  the  same,  be 
carried  out  and  receive  effect  till  such  reclaiming  note  be  disposed  of  by 
the  Court,  videlicet,  sections  eighty-five,  eighty-seven,  eighty-nine, 
ninety-three  (except  in  regard  to  the  removal  or  remuneration  of  liqui- 
dators), ninety-five,  ninety-six  (except  in  regard  to  the  pov/er  to  sell), 
one  hundred,  one  hundi-ed  and  eighteen,  first  part  of  one  hundi-ed  and 
forty-one,  one  hundred  and  forty-seven,  one  hundi-ed  and  fifty  (except  in 
regard  to  the  removal  of  liquidators  and  the  filling  up  of  vacancies  caused 
by  such  removal),  one  hundred  and  ninety-seven,  one  hundred  and  ninety- 
eight,  and  two  hundred  and  one  ;  and  also  sections  one  himdred  and 
twenty-two  and  one  hundred  and  twenty-three  of  the  Companies  Act, 
1862,  so  far  as  they  may  aft'ect  the  sections  above  enumerated. 
Provided  that  nothing  in  this  section  contained  shall  in  any  way  affect  the 
provisions  of  section  one  hundred  and  twenty- one  of  the  Companies  Act,  1862,  in 
reference  to  decrees  for  payment  of  calls  in  the  winding-up  of  companies,  whether 
voluntarily  or  by  or  subject  to  the  supervision  of  the  Court.  _  _ 

6.  When  the  Court  makes  a  winding-up  or  a  supervision  order,  or  at  any  tune  Wrading-up 
thereafter,  it  shall  be  lawful  for  the  Coui-t,  in  cither  division  thereof,  if  it  thinks  may  be  re- 
fit, to  direct  all  subsequent  proceedings  in  the  winding-up  to  be  taken  before  one  mitted  to  lord 
of  the  permanent  lords  ordinary,  and  to  remit  the  winding-up  to  him  accordingly  ;   ordinary, 
and  thereupon  such  lord  ordinary  shall,  for  the  purposes  of  the  winding-up,  be 

deemed  to  be  "  the  Court,"  witliin  the  meaning  of  the  recited  Acts  and  this  xVct, 
and  shall  have,  for  the  purposes  of  such  winding-up,  all  the  jurisdiction  and 
powers  of  the  Court  of  Session:  Provided  always,  that  all  orders  or  judgments 
pronounced  by  such  lord  ordinary  shall  be  subject  to  review  only  by  reclaiming 
note  in  common  form,  presented  (notwithstanding  the  terms  of  section  one  hundred 
and  twenty-four  of  the  Companies  Act,  1862)  within  fom-teen  days  from  the  date 
of  such  order  or  judgment.  But,  should  a  reclaiming  note  not  be  presented  and 
moved  during  session,  the  provisions  of  section  five  of  this  Act  shall  apply  to  such 
orders  or  judgments  :  Provided  also,  that  the  said  lord  ordinary  may  report  to  the 
division  of  the  Court  any  matter  which  may  arise  in  the  course  of  the  winding-up. 
This  section  and  the  immediately  preceding  section  shall  come  into  force  from  the 
passing  of  this  Act,  and  shall  iuclude  companies  then  in  the  course  of  being  wotmd  up. 
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THE  PEEFERENTIAL  PAYMENTS  IN  BANKRUPTCY 

ACT,  1888. 

(61  &  52  Vict.  c.  62.) 

An  Act  to  amend  the  Law  -witli  respect  to  Preferential  Payments  in 

Bankruptcy,  and  in  the  winding-up  of  Companies. 

[24tli  December,  1888.] 

Be  it  enacted,  &c. : 
Priority  of  1. — (1.)  In  the  distribution  of  the  property  of  a  bankrupt,  and  in  the  distribution 

debts.  of  the  assets  of  any  company  being  wound  up  under  the  Companies  Act,  1862,  and 

pp   397   634      ^^^  Acts  amending  the  same,  there  shall  be  paid  in  priority  to  all  other  debts — 

'  (ff)  All  parochial  or  other  local  rates  due  from  the  bankrupt  or  the  company  at 

the  date  of  the  receiving  order  or,  as  the  case  may  be,  the  commencement 
of  the  winding-up,  and  having  become  due  and  payable  within  twelve 
months  next  before  that  time,  and  all  assessed  taxes,  land  tax,  property  or 
income  tax  assessed  oh  the  bankrupt  or  the  company  up  to  the  fifth  day  of 
April  next  before  the  date  of  the  receiving  order,  or,  as  the  case  may  be, 
the  commencement  of  the  winding-up,  and  not  exceeding  in  the  whole  one 
year's  assessment ; 
(i)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to 
the  bankrupt  or  the  company  during  four  months  before  the  date  of  the 
receiving  order,  or,  as  the  case  may  be,  the  commencement  of  the  winding- 
up,  not  exceeding  fifty  pounds ;  and 
{c)  All  wages  of  any  labourer  or  workman  not  exceeding  twenty-five  pounds, 
whether  payable  for  time  or  for  piece  work,  in  respect  of  services  rendered 
to  the  bankrupt  or  the  company  during  two  months  before  the  date  of  the 
receiving  order  or,  as  the  case  may  be,  the  commencement  of  the  winding- 
up  :  Provided  that  where  any  labourer  in  husbandry  has  entered  into  a 
contract  for  the  payment  of  a  portion  of  his  wages  in  a  lump  sum  at  the 
end  of  the  year  of  hiring,  he  shall  have  priority  in  respect  of  the  whole  of 
such  sum,  or  a  part  thereof,  as  the  Court  may  decide  to  be  due  under  the 
contract,  proportionate  to  the  time  of  service  up  to  the  date  of  the  receiving 
order,  or,  as  the  case  may  be,  the  commencement  of  the  winding-up. 
(2.)  Tlie  foregoing  debts  shall  rank  equally  between  themselves  and  shall  be  paid 
in  full,  tmless  the  property  of  the  banki-upt  is,  or  the  assets  of  the  company  are, 
insufficient  to  meet  them,  in  which  case  they  shall  abate  in  equal  proportions  between 
themselves. 

(3.)  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs  of 
administration  or  otherwise,  the  foregoing  debts  shall  be  discharged  forthwith  so  far 
as  the  property  of  the  debtor,  or  the  assets  of  the  company,  as  the  case  may  be,  is  or 
are  sufficient  to  meet  them. 

(4.)  In  the  event  of  a  landlord  or  other  person  distraining  or  having  distrained  on 
any  goods  or  effects  of  a  bankrupt  or  a  company  being  wound  up  within  three 
months  next  before  the  date  of  the  receiving  order  or  the  winding-up  order  respec- 
tively, the  debts  to  wliioh  priority  is  given  by  this  section  shall  bo  a  first  charge  on 
the  goods  or  effects  so  distrained  on,  or  the  proceeds  of  the  sale  thereof. 

Provided,  that  in  respect  of  any  money  paid  under  any  such  charge  the  landlord 
or  other  person  shall  have  tho  same  rights  of  priority  as  the  person  to  whom  such 
payment  is  made. 

{!).)  This  section,  so  far  as  it  relates  to  tho  property  of  a  bankrupt,  shall  have 
effect  as  part  of  soctiou  forty  of  the  Bankruptcy  Act,  1883. 
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(G.)  Tills  section  shall  apply,  in  the  case  of  a  deceased  person  who  dies  insolvent, 
as  if  he  were  a  bankrupt,  and  as  if  the  date  of  his  death  were  substituted  for  the 
date  of  the  receiving  order. 

2, — (1.)  Nothing-  in  this  Act  shall  alter  the  effect  of  section  five  of  the  Act  Savings, 
twenty-eight  and  twenty-nine  Victoria,  chapter  eighty-six,  "  To  amend  the  law  of  p.  398 
partnership,"  or  shall  prejudice  the  provisions  of  the  Friendly  Societies  Act,  187o, 
or  shall  affect  the  priority  given  to   the   payment  of  funeral  and   testamentary 
expenses  by  section  one  hundred  and  twenty-five  of  the  Bankruptcy  Act,  1883. 

(2.)  Notliing  in  this  Act  shall  affect  the  provisions  of  the  Stannaries  Act,  1887.       -^0  &  51  Vict. 

c.  43. 

3.  This  Act  shall  apply  only  in  the  case  of  receiving  orders  and  orders  for  the  Application 
administration  of  the  estates  of  deceased  debtors  according  to  the  law  of  bankruptcy  of  Art. 
made  and  windings-up  commenced  after  the  commencement  of  this  Act.  p.  399 

4.  This  Act  shall  not  apply  to  Ireland.  Extent  of 

Act. 

5.  This  Act  shall  commence  and  come  into  operation  from  and  immediately  after  Commence- 
the  last  day  of  December  one  thousand  eight  hundred  and  eighty-eight.  ment  of  Act. 

p.  399 

6.  The  enactments  specified  in  the  schedule  hereto  are  hereby  repealed  to  the  Reoeal 
extent  in  the  third  column  of  that  schedule  mentioned.  „_'  ' 

p.  399 

7.  This  Act  may  be  cited  as  the  Preferential  Payments  in  Bankruptcy  Act,  1888.   Short  title. 

p.  399 

SCHEDULE. 

Enactments  Repealed. 


Session  and  Chapter. 

Title. 

.     Extent  of  Repeal. 

46  &  47  Vict.  c.  28. 
46  &  47  Vict.  c.  52. 
49  &  50  Vict.  c.  28. 

The  Companies  Act,  1883. 

The  Bankruptcy  Act,  1883. 

The  Bankruptcy  (Agricul- 
tural Labourers'  Wages) 
Act,  1886. 

The  whole  Act,  except  as  regards 
its  application  to  Ireland. 

Section  forty,  sub-sections  one  and 
two. 

The  whole  Act. 

842 


Appendix  A. 


THE  COMPANIES  (MEMOEANDUM  OF  ASSOCIATION) 

ACT,  1890. 

(53  &  54  Vict.  c.  62.) 

An  Act  to  give  further  Powers  to  Companies  "with,  respect  to  certain 
Instruments  under  which  they  may  be  constituted  or  regulated. 

[18th  August,  1890.] 

Be  it  enacted  by  tlie  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  jjresent  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 
Power  for  1. — (1.)  Siibject  to  the  provisions  of  this  Act,  a  company  registered  under  the 

company  to  Companies  Acts,  1862  to  1S86,  may,  by  special  resolution,  alter  the  provisions  of  its 
alter  objects  memorandum  of  association  or  deed  of  settlement  with  respect  to  the  objects  of  the 
or  foi-m  of  company,  so  far  as  may  be  required  for  any  of  the  purposes  hereinafter  specified,  or 

constitution  alter  the  form  of  its  constitution  by  substituting  a  memorandum  and  articles  of 
subject  to  association  for  a  deed  of  settlement,  either  with  or  without  any  such  alteration  as 

confirmation  aforesaid  with  respect  to  the  objects  of  the  company,  but  in  no  case  shall  any  such 
by  Court.  alteration  take  effect  until  confirmed  on  petition  by  the  Court  which  has  jurisdiction 

to  make  an  order  for  winding-up  the  company. 

(2.)  Before  confirming  any  such  alteration  the  Court  must  be  satisfied — 
(a.)  that  sufficient  notice  has  been  given  to  every  holder  of  debentures  or  deben- 
ture stock  of  the  company,  and  any  persons  or   class  of  persons  whose 
interests  wO,  in  the  opinion  of  the  Court,  be  affected  by  the  alteration ; 
and 
(i.)  that,  with  respect  to  every  creditor  who  in  the  opinion  of  the  Court  is  entitled 
to  object,  and  who  signifies  his  objection  in  manner  directed  by  the  Court, 
either  his  consent  to  the  alteration  has  been  obtained  or  his  debt  or  claim 
has  been  discharged  or  has  determined,  or  has  been  secured  to  the  satisfac- 
tion of  the  Court. 
Provided  that  the  Court  may,  in  the  case  of  any  person  or  class  of  persons,  for 
special  reasons,  dispense  with  the  notice  required  by  this  section. 

(3.)  An  order  confirming  any  such  alteration  may  be  made  on  such  terms  and 
subject  to  such  conditions  as  to  the  Court  seems  fit,  and  the  Court  may  make 
such  orders  as  to  costs  as  it  deems  proper. 

(4.)  The  Court  shall,  in  exercising  its  discretion  under  this  Act,  have  regard  to 
the  rights  and  interests  of  the  members  of  the  comjiany,  or  of  any  class  of  those 
members,  as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may,  if  it 
thinks  fit,  adjourn  the  proceedings  in  order  that  an  arrangement  may  be  made  to 
the  satisfaction  of  the  Court  for  tlic  purchase  of  the  interests  of  dissentient  members ; 
and  tlio  Court  may  give  such  directions  and  make  such  orders  as  it  may  think 
exiicdiciit  for  the  purpose  of  facilitating  any  such  arrangement  or  carrying  the 
same  into  effect :  Provided  always,  that  it  shall  not  bo  lawful  to  expend  any  part 
of  the  capital  of  the  company  in  aiiy  such  purchase. 

(;").)  The  Court  may  confirm,  citlicr  wholly  or  in  part,  any  such  alteration  as 
aforesaid  with  r(^s])oct  to  the  objects  of  the  company  if  it  appears  that  the  alteration 
is  required  in  order  to  enable  the  company — 

(a.)  To  carry  on  its  business  more  economically  or  more  efficiently ;  or 

(b.)  To  attain  its  main  purpose  by  new  or  improved  means  ;  or 

(c.)  To  enlarge  or  change  the  local  area  of  its  oj)crations  ;  or 

(d.)  To  caiTy  ou  somo  business  or  businesses  which  under  existing  circumstances 
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may  conveniently  or  advantageously  be  combined  -witli  the  business  of  the 
company  ;  or 

(e.)  To  restrict  or  abandon  any  of  the  objects  specified  in  the  memorandum  of 
association  or  deed  of  settlement. 

2. — (1.)  Where  a  company  has  altered  the  provisions  of  its  memorandum  of  Rog-istration 
association  or  deed  of  settlement  with  respect  to  the  objects  of  the  company,  or  has  of  order  to- 
altered  the  form  of  its  constitution  by  substituting'  a  memorandum  and  articles  of   gether  with 
association  for  a  deed  of  settlement,  and  such  alteration  has  been  confirmed  by  the  memorandum 
Court,   an  office  copy  of  the  order  confirming  such    alteration,    together   with  a  as  altered  or 
printed  copy  of  the  memorandum  of  association  or  deed  of  settlement  so  altered,  or  substituted 
together  with  a  printed  copj^  of  the  substituted  memorandum  and  articles  of  asso-    memorandum 
ciation  (as  the  case  may  be) .'shall  be  delivered  by  the  company  to  the  registrar  of  joint  and  articles 
stock  companies  within  fifteen  days  from  the  date  of  the  order,  and  the  registrar  shall  and  con- 
register  the  same,  and  shall  certify  under  his  hand  the  registration  thereof,  and  his   sequences 
certificate  shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Act  with  thereof, 
respect  to  such  alteration  and  the  coufirmation  thereof  have  been  complied  with, 
and  thenceforth  (but  subject  to  the  provisions  of  this  Act)  the  memorandum  or  deed 
of  settlement  so  altered  shall  be  the  memorandum  of  association  or  deed  of  settle- 
ment of  the  company,  or,  as  the  case  may  be,  such  substituted  memorandum  and 
articles  of  association  shall  apply  to  the  company  in  the  same  manner  as  if  the  com- 
pany were  a  company  registered  under  Part  I.  of  the  Companies  Act,  18G2,  with 
such  memorandum  and  articles  of  association,  and  the  company's  deed  of  settlement 
shall  cease  to  apply  to  the  company. 

(2.)  If  a  company  makes  default  in  delivering  to  the  registrar  any  document 
required  by  this  Act  to  be  delivered  to  him  the  company  shall  be  liable  to  a  penalty 
not  exceeding  ten  pounds  for  every  day  during  which  it  is  in  default. 

3. — (1.)  This  Act  may  be  cited  as  the  Companies  (Memorandum  of  Association)   Short  title 
Act,  1890.  and  construc- 

(2.)  This  Act  and  the  Companies  Acts,  1862  to   1886,  shall  be  construed  as  one  tion. 
Act,  and  may  be  cited  collectively  as  the  Companies  Acts,  1862  to  1890. 

(3.)  In  this  Act  the  expression  "deed  of  settlement"  includes  any  contract  of 
co-partnery  or  other  instrument  constituting  or  regulating  the  company  and  not 
being  an  Act  of  Parliament,  a  royal  charter,  or  letters  patent. 
{Compare  C.  {IV.  U.)  Act,  1890,  s.  35.) 
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THE  COMPANIES  (WINDINQ-UP)  ACT,  1890. 
(53  &  54  YicT.  c.  C3.) 


Jurisdiction 
to  -n-ind  up 
companies. 
p.  13 


p.  17 


p.  16 


p.  605 


p.  606 


Conduct  of 
■winding-up 
buwincHH  in 
High  Court. 
;56  &  37  Vict. 
c.  60. 


An  Act  to  amend  tlie  Law  relating  to  the  Winding-up  of  Companies 
in  England  and  Wales.  [18th  August,  1890.] 

Be  it  enacted  by  tlie  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1. — (1.)  The  Courts  having  jurisdiction  to  wind  up  companies  in  England  and 
Wales  shall  be  the  High  Court,  the  Chancery  Courts  of  the  counties  palatine  of 
Lancaster  and  Durham,  the  County  Courts,  and  the  Stannaries  Court. 

(2.)  Where  the  amount  of  the  capital  of  a  company  paid  up  or  credited  as  paid  up 
exceeds  ten  thousand  pounds,  a  petition  to  wind  up  the  company  or  to  continue  the 
winding-up  of  the  company  under  the  supervision  of  the  Court  shall  be  presented  to 
the  High  Court,  or,  in  the  case  of  a  company  situate  within  the  jurisdiction  of 
either  of  the  Palatine  Courts  aforesaid,  either  to  the  High  Court  or  to  the  Palatine 
Court  ha\'ing  jimsdiction. 

(3.)  AVhere  the  amount  of  the  cax>ital  of  a  company  paid  up  or  credited  as  paid  up 
does  not  exceed  ten  thousand  pounds,  and  the  registered  office  of  the  company  is 
situate  within  the  jurisdiction  of  a  County  Court  having  jurisdiction  under  this 
Act,  a  petition  to  wind  up  the  company  or  to  continue  the  winding-up  of  the  com- 
pany under  the  supervision  of  the  Court  shall  be  presented  to  that  County  Court. 

(4.)  Pro\'idcd  that  where  a  company  is  formed  for  working  mines  within  the  Stan- 
naries and  is  not  shown  to  be  actually  working  mines  beyond  the  limits  of  the  Stan- 
naries, or  to  be  engaged  in  any  other  undertaking  beyond  those  limits,  or  to  have 
entered  into  a  contract  for  such  working  or  undertaking,  a  petition  to  wind  up  the 
company  or  to  continue  the  winding-up  of  the  company  under  the  supervision  of  the 
Court  shall  be  presented  to  the  Stannaries  Court  whatever  may  be  tlie  amount  of 
the  capital  of  the  company  and  wherever  the  registered  office  of  the  company  is 
situate. 

(o.)  The  Lord  Chancellor  may  by  order  exclude  a  County  Court  from  having 
jurisdiction  under  this  Act,  and  for  the  piu'poses  of  such  jurisdiction  may  attach  its 
district,  or  any  part  thereof,  to  the  High  Court  or  to  any  other  County  Court,  and 
may  revoke  or  vary  any  such  order.  In  exercising  his  powers  under  this  section 
the  Lord  Chancellor  shall  provide  that  a  County  Court  shall  not  have  jurisdiction 
rmdcr  this  Act  unless  it  has  for  the  time  being  jurisdiction  in  bankruptcy. 

(G.)  Every  Court  having  jvirisdiction  imder  this  Act  to  wind  up  a  company  shall 
for  the  purposes  of  that  jurisdiction  have  all  the  powers  of  the  High  Court,  and 
every  prescribed  officer  of  the  Court  sliall  perform  any  duties  which  an  officer  of  the 
Higli  Court  may  discharge  by  order  of  the  judge  thereof  or  otherwise  in  relation  to 
the  winding-ui>  of  a  company. 

(7.)  Notiiing  in  this  section  shall  invalidatg  a  proceeding  by  reason  of  its  being 
taken  in  a  wrong  Court. 

{Sec  Stannariat  Court  {Abolition)  Act,  189G.) 

2.  Subject  to  general  mica  and  to  orders  of  transfer  made  under  the  authority  of 
the  Supremo  Court  of  Judicature  Act,  1873,  and  the  Acts  amending  it,  the  juris- 
diction of  the  High  Court  under  this  Act  shall,  as  the  Lord  Chancellor  may  from 
time  to  time  by  general  order  dire<;t,  be  exercised,  oitlicr  generally  or  in  sijecitied 
chiHscH  of  cases,  eitlier  by  such  judge  or  judges  of  the  Chancery  Division  of  the 
High  Court  us  the  Lord  Chuncollor  may  assign    to  exercise  that  jurisdiction,   or 
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by  the  judge  who,  for  the  time  being,  exercises  the  bankruptcy  jurisdiction  of  the  p.  14 
High  Court. 

3.  —  (1.)  The  winding-up  of  a  company  or  any  proceedings  therein  may  at  any  Transfer  of 
time  and  at  any  stage,  and  either  witli  or  without  application  from  any  of  the  parties  proceedings, 
thereto,  be  transferred  from  one  Court  to  another  Court,  or  may  be  retained  in  the  p   5og 
Court  in  which  the  proceedings  were  commenced,  althougli  it  may  not  be  the  Court 
in  which  the  proceedings  ought  to  have  been  commenced. 

(2.)  The  powers  of    transfer  given  by  the  foregoing  provisions  of   this  section  P-  506 
may,  subject   to  and  in  accordance  with  general  rules,  be  exercised  by  the  Lord 
Chancellor  or  by  any  judge  of  the  Pligh  Court  having  jurisdiction  under  this  Act, 
or,  as  regards  any  case  within  the  jm-isdiction  of  any  other  Court,  by  the  judge 
of  that  Court. 

(3.)  If  any  question  arises  in  any  winding-up  proceeding  in  a  County  Court  or  in  P-  "90 
the  Stannaries  Court  which  all  the  parties  to  the  proceeding,  or  which  one  of  them  p.  608 
and  the  judge  of  the  Court,  may  desire  to  have  determined  in  the  first  instance  in 
the  High  Court,  the  judge  shall  state  the  facts  in  the  form  of  a  special  case  for 
the  opinion  of  the  High  Court,  and  thereupon  the  special  case  and  the  jiroceedings, 
or  such  of  them  as  may  be  required,  shall  be  transmitted  to  the  High  Court  for 
the  purposes  of  the  determination. 

4. — (1.)    On   an   ox"der   being   made  by  the    Court  for  winding-up  a  company  Provisions  as 
the  officer  hereinafter  mentioned  shall,  by  virtue  of  his  office,  become  the  provisional  to  liquidator, 
liquidator  of  the  company,  and  shall  continue  to  act  as  such  iintil  he  or  another  pp_  gg    j4f)_ 
person  becomes  liquidator  and  is  capable  of  acting  as  such. 

(2.)  The  said  officer  shall  be  the  official  receiver,  if  any,  attached  to  the  Court 
for  bankruptcy  purposes,  or  if  thei-e  is  more  than  one  such  official  receiver,  then 
such  one  of  them  as  the  Board  of  Trade  may  appoint,  or,  if  there  is  no  such  official 
receiver,  then  an  officer  appointed  for  the  jjurpose  by  the  Board  of  Trade.  Any 
such  officer  shall  for  the  purpose  of  his  duties  under  this  Act  be  styled  the  official 
receiver. 

(3.)  When  a  person  other  than  the  official  receiver  is  appointed  liquidator  of  PP-  i-^O,  183, 
a  company  he  shall  be  styled  liquidator  and  not  official  liquidator  of  the  company,  206 
and  the  provisions  of  the  Companies  Acts  relating  to  the  official  liquidator  shall, 
in  their  application  to  him,  be  construed  as  if  the  word  "official"  were  omitted 
therefrom.  Such  a  person  shall  not  be  capable  of  acting  as  liquidator  until  he 
has  notified  his  appointment  to  the  registrar  of  joint  stock  companies  and  given 
security  in  the  manner  prescribed  to  the  satisfaction  of  the  Board  of  Trade.  He 
shall  give  the  official  receiver  such  iufoi-mation  and  such  access  to  and  facilities  for 
inspecting  the  books  and  documents  of  the  companj^,  and  generally  such  aid,  as 
may  be  requisite  for  enabling  that  officer  to  perform  his  duties  under  this  Act. 

(4.)  If  any  vacancy  occm-s  in  the  office  of  liquidator  of  a  company,  the  official  P-  592 
receiver  shall,  by  virtue  of  his  office,  be  the  liquidator  during  the  vacancy. 

(5.)  The  official  receiver  may  be  appointed  by  the  Coiurt  provisional  liquidator  of  P-  °" 
the  company  at  any  time  after  the  presentation  of  the  petition  and  before  a  winding- 
up  order  has  been  made. 

(6.)  Where  an  application  is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of  P"  ^^^ 
the  debenture  holders  or  other  creditors  of  a  company  the  official  receiver  may  bo 
so  appointed. 

6. — (1.)  Where  the  official  receiver  becomes  the  liquidator  of  a  company,  whether  Bower  to  ap- 
provisionally  or  otherwise,  he  may,  if  satisfied  that  the  nature  of  the  estate  or  busi-   point  special 
ness   of  the  company,  or  the  interests  of  the  creditors  Or  contributories  g'enerally,    manager, 
require  the  appointment  of   a  special   manager  of   the  estate  or  business  of  the  p.  107 
company  other  than  himself,  apply  to  the   Court  to,  and  the   Coui't  may  on  such 
application,  appoint  a  special  manager  thereof  during  such  time  as  the  Court  may 
direct,  with  such  powers,  including  any  of  the  powers  of  a  receiver  or  manager,  as 
may  be  entrusted  to  him  by  the  Court. 

(2.)  The  special  manager  shall  give  such  security  and  account  in  such  manner  as 
the  Board  of  Trade  direct. 

(3.)  The  special  manager  shall  receive  such  remuneration  as  may  be  fixed  by 
the  Court. 

6. — (1 .)  When  the  Court  has  made  an  order  for  winding-up  a  company  the  official  Meeting  of 
receiver  shall  simimon  separate  meetings  of  the  creditors  and  contributories  of  the  creditors, 
company  for  the  purpose  of —  pp_  172    190 

[a)  determining  whether  or  not  an  application  is  to  be  made  to  the  Coiu-t  for 
appointing  a  liquidator  in  the  place  of  the  official  receiver  ;  and 

{b)  determining  whether  or  not  an  application  is  to  be  made  to  the  Court  for  the 
appointment  of  a  committee  of  inspection  to  act  with  the  liquidator,  and 
who  are  to  be  the  members  of  such  committee  if  appointed. 


846 


Appendix  A. 


Statement  of 
company's 
affairs . 
p.  153 


Ileport  on 
Aviiiding-up 
and  proceed- 
ings there- 
upon. 

pp.  171,  624 


The  Court  may  make  any  appointment  and  order  required  to  give  effect  to  any 
such  determination,  and  if  there  is  a  difference  between  the  detei-minations  of  the 
meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters  men- 
tioned in  the  foregoing  provisions  the  Court  shall  decide  the  difference  and  make 
such  order  thereon  as  the  Court  may  think  fit. 

(2.)  The  provisions  of  the  First  Schedule  to  this  Act  shall,  subject  to  such  modifi- 
cations as  may  be  made  therein  by  general  rules,  apply  to  any  meeting  summoned 
in  pursuance  of  this  section. 

(o.)  In  case  a  liquidator  is  not  appointed  by  the  Coui-t  the  official  receiver  shall 
be  the  liquidator  of  the  company. 

7. — (1.)  Wliere  the  Court  has  made  an  order  for  winding-up  a  company,  there 
shall  be  made  out  and  submitted  to  the  official  receiver  a  statement  as  to  the  affairs 
of  the  company  in  the  prescribed  form,  verified  by  affidavit,  and  showing  the  par- 
ticulars of  the  assets,  debts,  and  liabilities  of  the  company,  the  names,  residences, 
and  occupations  of  the  creditors  of  the  company,  the  securities  held  by  them 
respectively,  the  dates  when  the  securities  were  respectively  given,  and  such 
further  or  other  information  as  may  be  prescribed  or  as  the  official  receiver  may 
require. 

(2.)  The  statement  shall  be  submitted  and  verified  by  one  or  more  of  the  persons 
who  are  at  the  time  of  the  winding-up  order  the  directors  and  by  the  person  who 
is  at  that  time  the  secretary  or  other  chief  officer  of  the  company,  or  by  such  of  the 
persons  being  or  having  been  directors  or  officers  of  the  company  or  having  taken 
part  in  the  formation  of  the  company  at  any  time  within  one  year  before  the  order 
for  winding-iip  the  company,  as  the  official  receiver,  subject  to  the  direction  of  the 
Court,  may  require  to  submit,  and  verify  the  same. 

(3.)  The  statement  shall  be  submitted  within  fourteen  days  from  the  date  of 
the  order,  or  within  such  extended  time  as  the  official  receiver  or  the  Court  may  for 
special  reasons  appoint. 

(4.)  Any  person  making  or  concurring  in  making  the  statement  and  affidavit 
required  by  this  section  shall  be  allowed,  and  shall  be  paid  by  the  official  receiver, 
out  of  the  assets  of  the  company,  such  costs  and  expenses  incurred  in  and  about  the 
preparation  and  making  of  such  statement  and  affidavit  as  the  official  receiver  may 
consider  reas(mable,  subject  to  an  appeal  to  the  Court. 

(5.)  If  any  person,  wdthoiit  reasonable  excuse,  makes  default  in  complying-  with 
the  requirements  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding  ten 
pounds  for  every  day  during  which  the  default  continues. 

(G.)  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of 
the  company  shall  be  entitled  by  himself  or  by  his  agent  at  all  reasonable  times, 
on  payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance 
of  this  section,  and  to  a  copy  thereof  or  extract  therefrom.  But  any  person  untruth- 
fulh'  so  stating  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a  contempt 
of  Court,  and  shall  be  punishable  accordingly  on  the  application  of  the  liquidator 
or  of  the  official  receiver. 

8. — (1.)  Where  the  Court  has  made  an  order  for  winding-up  a  company,  the 
official  receiver  shall,  as  soon  as  practicable  after  receipt  of  the  statement  of  the 
company's  affairs,  submit  a  preliminary  report  to  the  Court — - 

(a)  as  to  the  amount  of  cajjital  issued,  subscribed,  and  paid  up,  and  the  estimated 

amount  of  assets  and  liabilities  ;  and 

(b)  if  the  company  has  failed,  as  to  the  causes  of  the  failure  ;  and 

(c)  whether  in  his  opinion  further  inquiry  is  desirable  as  to  any  matter  relating  to 

the  promotion,  formation,  or  failm-e  of  the  company,  or  the  conduct  of  the 
business  thereof. 

(2.)  The  official  receiver  may  also,  if  he  thinks  fit,  make  a  further  report,  or 
further  reports,  stating  the  manner  in  which  the  company  was  formed  and  whether 
in  his  opinion  any  fraud  has  been  committed  by  any  person  in  the  promotion  or 
formation  of  the  company  or  by  any  director  or  other  officer  of  the  company  in 
relation  to  the  company  since  tlio  formation  thereof,  and  any  other  matters  which 
in  his  opinion  it  is  desii'able  to  bring  to  the  notice  of  the  Court. 

{'.',.)  The  Court  may,  after  consideration  of  any  such  report,  direct  that  any 
person  wlio  has  taken  any  part  in  the  promotion  or  formation  of  the  company,  or 
has  liecn  a  director  or  officer  of  the  company,  shall  attend  before  the  Court  on  a  day 
apiiointod  by  the  Court  for  that  purpose,  and  be  publicly  examined  as  to  the  jiromo- 
tioii  or  formation  of  the  company,  or  as  to  tlic  conduct  of  the  business  of  the  company, 
or  as  to  his  conduct  and  dealings  as  director  or  officer  of  the  company. 

(■1.)  The  official  receiver  shall  take  part  in  the  examination,  and  for  that  purpose 
may,  if  specially  authorized  by  the  Board  of  Ti-ado  in  that  behalf,  employ  a  solicitor 
with  or  without  counsel. 
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(5.)  The  liquidator  where  the  official  receiver  is  not  the  liquidator  and  any  creditor 
or  contributory  of  the  company  may  also  take  part  in  the  examination  either  personally 
or  by  solicitor  or  counsel. 

(6.)  The  Court  may  jjut  such  questions  to  the  person  examined  as  to  the  Court 
may  seem  expedient. 

(7.)  The  person  examined  shall  bo  examined  on  oath,  and  it  shall  be  his  duty 
to  answer  all  such  questions  as  the  Coiu-t  may  put  or  allow  to  be  put  to  him.  The 
person  examined  shall  at  his  own  cost,  prior  to  such  examination,  bo  furnished  with 
a  copy  of  the  official  receiver's  report,  and  shall  also  at  his  own  cost  be  entitled  to 
employ  at  such  examination  a  solicitor  with  or  without  counsel,  who  shall  be  at 
liberty  to  put  such  questions  to  the  person  examined  as  the  Court  may  deem 
just  for  the  purpose  of  enabUng  that  person  to  explain  or  qualify  any  answers 
priven  by  him.  Provided  always,  that  if  such  person  is,  in  the  opinion  of  the 
Court,  exculpated  from  any  charges  made  or  suggested  against  him,  the  Court 
may  allow  him  such  costs  as  the  Court  in  its  discretion  may  think  iit.  Notes  of 
the  examination  shall  be  taken  down  in  writing,  and  shall  be  read  over  to  or  by,  and 
signed  by,  the  pei'son  examined,  and  may  thereafter  be  used  in  evidence  against  him. 
They  shall  also  be  open  to  the  inspection  of  any  creditor  or  contributory  of  tlie 
company  at  all  reasonable  times. 

(8.)  The  Court  may,  if  it  thinks  fit,  adjourn  the  examination  from  time  to  time. 

(9.)  A  public  examination  under  this  section  may,  if  the  Court  so  diiects,  and 
subject  to  g-eneral  rules,  be  held  before  any  judge  of  Cou^nty  Courts,  or  before  any 
officer  of  the  Supreme  Court,  being  an  official  referee,  master,  registrar  in  bank- 
ruptcy, or  chief  clerk,  or  before  any  district  registrar  of  the  High  Court  named  for 
the  purpose  by  the  Lord  Chancellor,  or  in  the  case  of  companies  being  wound  up 
by  a  Palatine  Court,  before  a  registrar  of  that  Court,  and  the  powers  of  the  Court 
under  sub-sections  six,  seven,  and  eight  of  this  section  may  (except  as  to  costs)  be 
exercised  by  the  person  before  whom  the  examination  is  held. 

9. — (I.)  A  committee  of  inspection   appointed  in  pursuance  of  this  Act  shall  Committee  of 
consist  of  persons  being  creditors  or  contributories  of  the  company  or  persons  holding  inspection, 
general  powers  of  attorney  from  such  persons  in  such  proportions  as  may  be  agreed  pp_  192    219 
on  by  the  meetings  of   creditors  and  contributories  or  as,  in  case  of  difference,  may 
be  determined  by  the  Court. 

(2.)  The  committee  of  inspection  shall  meet  at  such  times  as  thcj"  from  time  to 
time  appoint,  and,  failing  such  appointment,  at  least  once  a  mouth  ;  and  the  liqui- 
dator or  any  member  of  the  committee  may  also  call  a  meeting  of  the  committee  as 
and  when  he  thinks  necessary. 

(3.)  The  committee  may  act  by  a  majority  of  their  members  present  at  a  meeting-, 
but  shall  not  act  unless  a  majority  of  the  ct)mmittee  are  present  at  the  meeting. 

(4.)  Any  member  of  the  committee  may  resign  his  office  by  notice  in  writing 
signed  by  bun,  and  delivered  to  the  liquidator. 

(5.)  If  a  member  of  the  committee  becomes  bankrupt,  or  compounds  or  arranges 
with  his  creditors,  or  is  absent  from  five  consecutive  meetings  of  the  committee 
without  the  leave  of  those  members  of  the  committee  who  together  with  himself 
represent  the  creditors  or  contributories  as  the  case  may  be,  his  office  shall  thereupon 
become  vacant. 

(6.)  Any  member  of  the  committee  representing  creditors  may  be  removed  by  an 
ordinary  resolution  at  any  meeting  of  creditors  of  which  seven  days'  notice  has 
been  given,  stating  the  object  of  the  meeting.  Any  member  of  the  committee 
representing  contributories  may  be  removed  by  an  ordinary  resolution  at  any  meetmg 
of  contributories,  of  which  seven  days'  notice  has  been  given  stating  the  object  of 
the  meeting. 

(7.)  On  a  vacancy  occurring  in  the  office  of  a  member  of  the  committee,  the 
liquidator  shall  forthwith  summon  a  meeting  of  creditors  or  of  contributories,  as  the 
case  may  require,  for  the  pm-pose  of  filling  the  vacancy,  and  the  meeting  may,  by 
resolution,  re-appoint  the  same  or  ajjpoint  another  creditor  or  contributory  to  fill  the 
vacancy. 

(8.)  The  continuing  members  of  the  committee,  provided  there  be  not  less  than 
two  such  continuing  members,  may  act  notwithstanding  any  vacancy  in  their  body. 

(9.)  If  there  be  no  committee  of  inspection,  any  act  or  thing  or  any  direction  or  p.  201 
permission  by  this  Act  authorized  or  required  to  be  done  or  given  by  the  committee 
may  be  done  or  given  by  the  Board  of  Trade  on  the  apphcation  of  tlie  liquidator. 

10. — (I.)  Where  in  the  course  of  the  winding-up  of  a  company  under  the  Com-  Power  of 
panics  Acts  it  appears  that  any  person  who  has  taken  part  in  the  formation  or  Court  to  assess 
promotion  of  the  company,  or  any  past  or  present  director,  manager,  liquidator,  or  damages 
other  officer  of  the  company,  has  misapplied  or  retained  or  become  liable  or  account-  against  de- 
able  for  any  moneys  or  property  of  the  company,  or  been  guUty  of  any  misfeasance  linquent 
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or  breach  of  trust  in  relation  to  the  company,  the  Court  may,  on  the  application  of 
the  official  receiver,  or  of  the  liquidator  of  the  company,  or  of  any  creditor  or  con- 
tributory of  the  company,  examine  into  the  conduct  of  such  joromoter,  director, 
manager,  liquidator,  or  other  officer  of  the  company,  and  compel  him  to  repay  any 
moneys  or  restore  any  property  so  misapplied  or  retained,  or  for  which  he  has 
become  liable  or  accountable,  together  with  interest  after  such  rate  as  the  Court 
thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the  company  by 
way  of  compensation  in  respect  of  such  misapplication,  retainer,  misfeasance,  or 
breach  of  trust  as  the  Court  thinks  just. 

(2.)  The  provisions  of  this  section  shall  apply  in  the  winding-up  of  any  company 
under  the  Companies  Acts,  whether  the  same  is  being  wound  up  by  or  subject  to 
the  supervision  of  the  Court  or  is  being  wound  up  voluntarily,  and  whether  the 
winding-up  commenced  before  or  after  the  passing  of  tliis  Act,  and  notwith- 
standing that  the  offence  is  one  for  which  the  offender  may  be  criminally  respon- 
sible. 

{Amended  by  C.  [W.  U.)  Act,  1893.) 

11. — (1.)  An  account,  called  the  Companies  Liquidation  Account,  shall  be  kept 
by  the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys  received  by  the 
Board  of  Trade  in  respect  of  proceedings  under  this  Act  shall  be  paid  to  that 
account. 

(2.)  Every  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the 
Court  shall,  in  such  manner  and  at  such  times  as  the  Board  of  Trade,  with  the 
concurrence  of  the  Treasury,  direct,  pay  the  money  received  by  him  to  the  Com- 
panies Liquidation  Account  at  the  Bank  of  England,  and  the  Board  of  Trade  shall 
furnish  him  with  a  certificate  of  receipt  of  the  money  so  paid. 

(3.)  Provided  that,  if  the  committee  of  inspection  satisfy  the  Board  of  Trade  that 
for  the  purpose  of  carrying  on  the  business  of  the  company  or  of  obtaining  advances, 
or  for  any  other  reason,  it  is  for  the  advantage  of  the  creditors  or  contributories 
that  the  liquidator  should  have  an  account  witli  any  other  bank,  the  Board  of 
Trade  shall,  on  the  application  of  the  committee  of  inspection,  authorize  the 
liquidator  to  make  his  payments  into  and  out  of  such  other  bank  as  the  com- 
mittee may  select,  and  thereupon  those  payments  shall  be  made  in  the  prescribed 
manner. 

(4.)  If  any  such  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum 
exceeding  fifty  pounds,  or  siich  other  amount  as  the  Board  of  Trade  in  any  parti- 
cular case  authorize  him  to  retain,  then,  unless  he  explains  the  retention  to  the 
satisfaction  of  the  Board  of  Trade,  he  shall  pay  interest  on  the  amount  so  retained 
in  excess  at  the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall  be  liable  to 
disallowance  of  all  or  such  part  of  his  remuneration  as  to  the  board  shall  seem 
just,  and  to  be  removed  from  his  office  by  the  board,  and  shall  be  liable  to  pay  any 
expenses  occasioned  by  reason  of  his  default. 

(5.)  All  payments  out  of  money  standing  to  the  credit  of  the  Board  of  Trade  in 
the  Companies  Liquidation  Account  shall  be  made  by  the  Bank  of  England  in  the 
pi'escribed  manner. 

(6.)  No  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the 
Court  shall  pay  any  sums  received  by  him  as  liquidator  into  his  private  banking 
account. 

12.— (1.)  The  liquidator  of  a  company  which  is  being  wound  np  by  the  Court 
raav,  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection,  carry 
on  the  business  of  the  company,  or  bring  or  defend  any  legal  proceeding  in  the 
name  and  on  behalf  of  the  company,  or  exercise  any  of  the  powers  conferred  by 
section  one  hundred  and  fifty-nine  or  section  one  hundred  and  sixty  of  the  Com- 
panies Act,  1S()2. 

(2.)  Tlie  li(piidator  of  any  such  company  may,  without  the  sanction  of  the  Court 
or  of  the  committee  of  inspection,  exercise  any  of  the  other  powers  conferred  on  the 
liquidator  by  section  ninety-five  of  the  Companies  Act,  18G2. 

(3.)  The  exercise  by  the  liquidator  of  the  powers  referred  to  in  this  section 
shall  be  subject  to  the  control  of  the  Court,  and  any  creditor  or  contributory  may 
apply  to  the  Court  with  respect  to  any  exercise  or  proposed  exercise  of  any  of 
those  powers. 

(4.)  The  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the 
Court  may,  with  the  sanction  cither  of  the  Court  or  of  the  committee  of  inspection, 
onqiloy  a  solicitor  or  other  agent  to  take  any  proceedings  or  do  any  business  which 
the  ii(iiiidator  is  unable  to  take  or  do  himself.  The  sanction  aforesaid  must  be  a 
sanction  obtained  beforo  the  employment,  except  in  cases  of  urgency,  and  in  such 
cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining  the  sanction. 
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13.  General  rules  may  be  made  for  requii-ing  or  enabling  all  or  any  of  the  powers  Delegation  to 
and  duties  conferred  and  imposed  on  the  Court  by  sections  ninety-one,  ninety-eight,   liquidator  of 
ninety-nine,  one  hundred,  one  hundred  and  two,  and  one  hundred  and  seven  of  the  certain 
Companies  Act,  1862,  to  be  exercised  or  performed  by  the  liquidator  as  an  officer  of  powers  of 
the  Court,  and  subject  to  the  control  of  the  Court.  Court. 

Provided  that  the  liquidator  shall  not,  without  the  special  leave  of  the  Court,  p.  347 
rectify  the  register  of  members,  and  shall  not  make  any  call  without  either  the 
special  leave  of  the  Court  or  the  sanction  of  the  committee  of  inspection. 

14.  Where  a  company  is  being  wound  up  voluntarily  or  subject  to  the  super-      27^P\ 
vision  of  the  Court,  the  official  receiver  attached  to  the  Court  having  jurisdiction  oracial 

to  wind  up  the  company  may  present  a  petition  that  the  company  be  wound  up  by  I'cceiver  to 
the  Coiirt,  and  thereupon,  if  the  Court  is  satisfied  that  the  voluntary  winding-up  'ipply  as  to 
or  winding-up  subject  to  supervision  cannot  be  continued  with  due  regard  to  the  voluntary 
interests  of  the  creditors  or  contributories,  it  may  make  an  order  that  the  company  ^^"'i^i^^g^T' 
be  wound  up  by  the  Court.  PP-  "**'  ^'^• 

15. — (1.)  If  the  winding-up  of  a  company  is  not  concluded  within  one  year  after  Information 
its  commencement,  the  liquidator  of  the  company  shall,  at  such  intervals  as  may   as  to  pending 
be  pi-escribed,  until  the  winding-up  is  concluded,    send  to  the  registrar  of  joint  liquidations, 
stock  companies  a  statement  in  the  prescribed  form  and  containing  the  prescribed  pp_  244   628 
particulars  with  respect  to  the  proceedings  in  and  position  of  the  liquidation.     Any  687 
person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of  the  company 
shall  be  entitled,  by  himself  or  by  his  agent,  at  all  reasonable  times,  on  payment 
of  the  prescribed  fee,   to  inspect  the  statement  submitted  iu  pursuance  of   this 
section,  and  to  a  copy  thereof,  or  extract  therefrom.     But  any  person  untruthfully 
HO  stating"  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a  contempt  of 
Court,  and  shall  be  punishable  accordingly  on  the  application  of  the  liquidator  or  of 
the  official  receiver. 

(2.)  If  a  liquidator  makes  default  in  complying  with  the  requirements  of  this 
section  he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  each  day  during 
which  the  default  continues. 

(3.)  If  it  appears  from  any  such  statement  or  otherwise  that  any  liquidator  of  a  P-  259 
company  has  in  his  hands  or  under  his  control  any  money  representing  unclaimed  or 
undistributed  assets  of  the  company  which  have  remained  unclaimed  or  undistributed 
for  six  months  after  the  date  of  their  receipt,  the  liquidator  shall  forthwith  pay  the 
same  to  the  Companies  Liqiudation  Account  at  the  Bank  of  England.  Every  such 
liquidator  shall  be  entitled  to  the  prescribed  certificate  of  receipt  for  the  moneys  so 
paid,  and  that  certificate  shall  be  an  effectual  discharge  to  him  in  respect  thereof. 

(4.)  For  the  purpose  of  ascertaining  and  getting  in  any  money  payable  into  the 
Bank  of  England  in  pm-suance  of  this  section,  the  like  powers  may  be  exercised 
and  by  the  like  authority  as  are  exerciseable  under  section  one  hundred  and  sixty- 
two  of  the  Bankruptcy  Act,  1883,  for  the  purpose  of  ascertaining  and  getting  in 
the  sums,  funds,  and  dividends  referred  to  in  that  section. 

(5.)  Any  person  claiming  to  be  entitled  to  any  money  paid  into  the  Bank  of 
England  in  pursuance  of  this  section  may  apply  to  the  Board  of  Trade  for  payment 
of  the  same,  and  the  Board  of  Trade  may,  on  a  certificate  by  the  liquidator  that  the 
person  claiming  is  entitled,  make  an  ordei-for  thepajanent  to  that  person  of  the  sum 
due.  Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  in  respect 
of  any  claim  made  in  pvirsuance  of  this  section  may  appeal  to  the  High  Coiu-t. 

(6.)  This  section  shall  apply  whether  the  winding-up  of  the  company  has  com- 
menced before  or  after  the  commencement  of  this  Act. 

16. — (1.)  Whenever  the  cash  balance  standing  to  the  credit  of  the  Companies  Investment 
Liquidation  Account  is  in  excess  of  the  amount  which  in  the  opinion  of  the  Board  of  surplus 
of  Trade  is  required  for  the  time  being  to  answer  demands  in  respect  of  companies'  funds  on 
estates,  the  Board  of  Trade  shall  notify  the  same  to  the  Treasury,  and  shall  pay  general 
over  the  same  or  any  part  thereof,  as  the  Treasury  may  rec^uire,  to  the  Treasury,   account, 
to  such  account  as  the  Treasury  may  direct,  and  the  Treasury  may  invest  the  said 
sums,  or  any  part  thereof,  in  Government  securities,  to  be  placed  to  the  credit  of 
the  said  account. 

(2.)  Whenever  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  Board 
of  Trade,  required  to  answer  any  demands  in  respect  of  companies'  estates,  the 
Board  of  Trade  shall  notify  to  the  Treasury  the  amount  so  requii'ed,  and  the  Treasury 
shall  thcrevipon  repay  to  the  Board  of  Trade  such  sum  as  may  be  required  to  the 
credit  of  the  Companies  Liquidation  Account,  and  for  that  purpose  may  direct  the 
sale  of  such  part  of  the  said  securities  as  may  be  necessary. 

(3.)  The  dividends  on  the  investments  under  this  section  shall  be  paid  to  such 
account  as  the  Treasury  may  dii-ect,  and  regard  shall  be  had  to  the  amount  thus 
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derived  in  fixing  the  fees  payable  in  respect  of  proceedings  in  the  winding-up  of 
companies. 

17. — (1.)  An  account  shall  be  kept  by  the  Board  of  Trade  of  the  receipts  and 
payments  in  the  "winding-up  of  each  company,  and  when  the  cash  balance  standing 
to  the  credit  of  the  account  of  any  company  is  in  excess  of  the  amount  which,  in 
the  opinion  of  the  committee  of  ins]pection,  is  required  for  the  time  being  to  answer 
demands  in  respect  of  that  company's  estate,  the  Board  of  Trade  shall,  on  the 
request  of  the  committee,  invest  the  amount  not  so  required  in  Grovernraent  securities, 
to  be  placed  to  the  credit  of  the  said  account  for  the  benefit  of  the  said  company. 

(2.)  Whenever  any  part  of  the  money  so  invested  is,  in  the  opinion  of  the  com- 
mittee of  inspection,  required  to  answer  any  demands  in  respect  of  the  estate  of  the 
company  of  the  assets  of  which  the  money  so  invested  formed  part,  the  Board  of 
Trade  shall,  on  the  request  of  the  Committee,  raise  such  sum  as  may  be  required  by 
the  sale  of  such  part  of  the  said  securities  as  may  bo  necessary. 

(3.)  The  dividends  on  the  investments  made  under  this  section  shall  be  paid  to 
the  credit  of  the  company  of  the  assets  of  which  the  money  so  invested  formed 
part. 

18.  When  the  balance  at  the  credit  of  any  company's  account  in  the  hands  of  the 
Board  of  Trade  exceeds  two  thousand  pounds,  and  the  liquidator  gives  notice  to  the 
Board  of  Trade  that  the  excess  is  not  requu-ed  for  the  purposes  of  the  liquidation, 
then  such  company  shall  be  entitled  to  interest  upon  such  excess  at  the  rate  of  two 
per  centum  per  annum. 

19.  The  Treasury  may  from  time  to  time  issue  to  the  Board  of  Trade  in  aid  of  the 
votes  of  Parliament,  out  of  the  receipts  arising  from  fees,  fee  stamps,  and  dividends 
on  investments  by  the  Treasuiy  under  this  Act,  any  sums  which  may  be  necessary  to 
meet  the  charges  estimated  by  the  Board  of  Trade  in  respect  of  salaries  and  expenses 
under  this  Act. 

20. — (1.)  Every  liquidator  of  a  company  which  is  being  wound  up  by  order  of 
the  Court  shall,  at  such  times  as  may  be  prescribed,  but  not  less  than  twice  in  each 
year  diu-ing  his  tenui'e  of  office,  send  to  the  Board  of  Trade,  or  as  they  direct,  an 
account  of  his  receipts  and  payments  as  such  liquidator. 

(2.)  The  account  shall  be  in  a  j)rescribed  form,  shall  be  made  in  duplicate,  and 
shall  be  verified  by  a  statutory  declaration  in  the  prescribed  form. 

(3.)  The  Board  of  Trade  shall  cause  the  accounts  so  sent  to  be  audited,  and  for 
the  purpose  of  the  audit  the  liquidator  shall  furnish  the  Board  with  such  vouchers 
and  information  as  the  Board  may  require,  and  the  Board  may  at  any  time  require 
the  production  of  and  inspect  any  books  or  accounts  kept  by  the  liquidator. 

(4.)  When  any  such  account  has  been  audited,  one  copy  thereof  shall  be  filed 
and  kept  by  the  Board,  and  the  other  copy  shall  be  filed  with  the  Court,  and  each 
co])j  shall  be  open  to  the  inspection  of  anj^  creditor,  or  of  any  person  interested. 

(5.)  The  Board  of  Trade  shall  cause  the  account  or  a  summary  thereof  when 
audited  to  be  printed,  and  shall  send  a  printed  copy  thereof  by  post  to  every  creditor 
and  contributory. 

21.  Eveiy  liquidator  of  a  company  which  is  being  wound  up  by  order  of  the 
Court  shall  keep,  in  manner  prescribed,  proper  books  in  which  he  shall  from  time 
to  time  cause  to  be  made  entries  or  minutes  of  proceedings  at  meetings,  and  of  such 
otlier  matters  as  may  be  prescribed,  and  any  creditor  or  contributory  of  the  company 
may,  subject  to  the  control  of  the  Covu-t,  personally  or  by  his  agent  inspect  any 
such  books. 

22.— (1.)  When  the  liquidator  of  a  company  which  is  being  wound  up  by  order 
of  the  Court  has  realised  all  the  property  of  the  company,  or  so  much  thereof  as 
can,  in  his  opinion,  bo  realised  without  needlessly  protracting  the  liquidation,  and 
distributed  a  final  dividend,  if  any,  to  the  creditors,  and  adjusted  the  rights  of  the 
contributories  between  themselves,  and  made  a  final  return,  if  any,  to  the  contribu- 
torics,  or  has  resigned,  or  has  boon  removed  from  his  office,  the  Board  of  Trade  shall, 
on  his  application,  cause  a  report  on  his  accounts  to  be  prepared,  and  on  his  com- 
plying with  all  the  requirements  of  the  Board,  shall  take  into  consideration  the 
report,  and  any  objection  which  may  be  urged  by  any  creditor,  or  contributory, 
or  person  interested  against  the  release  of  the  liciuidator,  and  shall  either  grant  or 
withhold  the  release  accordingly,  subject  nevertheless  to  an  appeal  to  the  High 
Court. 

(2.)  Where  the  release  of  a  liquidator  is  withheld  the  Court  may,  on  the  appli- 
cation of  any  creditor,  or  contributory,  or  person  interested,  make  such  order  as  it 
thinks  just,  charging  the  liquidator  with  the  consequences  of  any  act  or  default  he 
may  have  done  or  madct  contrary  to  his  d\ity. 

(.'}.)  An  order  of  the  Board  releasing  the  liquidator  shall  discharge  hun  from 
all  liability  in  respect  of  any  act  done  or  default  made  by  him  in  the  administration 
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of  the  affairs  of  the  company,  or  otherwise  in  relation  to  his  conduct  as  liquidator, 
but  any  such  order  may  be  roYoked  on  proof  that  it  was  obtained  by  fraud  or  by 
suppression  or  oonccalment  of  any  material  fact. 

(4.)  Where  the  liquidator  has  not  previously  resigned  or  been  removed,  his 
release  shall  operate  as  a  removal  of  him  from  Ids  office. 

23.— (1.)  Subject  to  the  provisions  of  the  Companies  Acts,   the  liquidator  of  a  Discretionary 
company  which  is  being  wound  up  by  order  of  the  Court  shall,  iu  the  administration  powers  of 
of  the  property  of  the  company  and  in  the  distribution  thereof  amongst  its  creditors,   liquidator 
have  regard  to  any  dii'ections  that  may  be  given  by  resolution  of  the  creditors  or  and  control 
contributories  at  any  general  meeting,  or  by  the  committee  of  inspection,  and  any  thereof, 
dii'ections  so  given  by  the  creditors  or  contributories  at  any  general  meeting  shall  pp   208,  220, 
in  case  of  conflict  be  deemed  to  override  any  directions  given  by  the  committee  of  347 
inspection. 

(2.)  The  liquidator  may  from  time  to  time  summon  general  meetings  of  the 
creditors  or  contributories  for  the  purpose  of  ascertaining  their  wishes,  and  it  shall 
be  his  duty  to  summon  meetings  at  such  times  as  the  creditors  or  contributories,  by 
resolution,  either  at  the  meeting  appointing  the  liquidator  or  otherwise,  may  direct, 
or  whenever  requested  in  writing  to  do  so  by  one-tenth  in  value  of  the  creditors  or 
contributories  as  the  case  may  be. 

(3.)  The  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions 
in  relation  to  any  particiilar  matter  ai-ising  under  the  winding-up. 

(4.)  Subject  to  the  provisions  of  the  Companies  Acts,  the  liquidator  shall  use  his 
own  discretion  in  the  management  of  the  estate  and  its  distribution  among  the 
creditors. 

24.  If  any  person  is  aggrieved  by  any  act  or  decision  of  the  liquidator  of  a  Appeal  to  _ 
company  which  is  being  wound  up  by  order  of  the  Court,  he  may  apply  to  the  Court,   Court  against 
and  the  Court  may  confirm,  reverse,  or  modify  the  act  or  decision  complained  of,   liquidator, 
and  make  such  order  in  the  premises  as  it  thinks  just.  pp.  208,  580 

25. — (I.)  The  Board  of  Trade  shall  take  cognizance  of  the  conduct  of  liquidators  Control  of 
of  companies  which  are  being  wound  uj)  by  order  of  the  Court,  and  iu  the  event  of  Board  of 
any  such  liquidator  not  faithfully  performing  his  duties  and  duly  observing  all  the  Trade  over 
requirements  imposed  on  him  by  statute,  rule^,  or  otherwise,  with  respect  to  the  liquidators, 
performance  of  his  duties,  or  in  the  event  of  any  complaint  being  made  to  the  gos   243 

Board  by  any  creditor  or  contributory  in  regard  thereto,  the  Board  shall  inquire  ggj        '        ' 
into  the  matter,  and  take  such  action  thereon  as  may  be  deemed  expedient. 

(2.)  The  Board  may  at  any  time  require  any  liquidator  of  a  company  which  is 
being  wound  up  by  order  of  the  Court  to  answer  any  inquiry  made  by  them  in 
relation  to  any  winding-up  in  which  the  liquidator  is  engaged,  and  may,  if  the 
Board  think  hit,  apply  to  the  Court  to  examine  on  oath  the  liquidator  or  any  other 
person  concerning  the  windhig-up. 

(3.)  The  Board  may  also  direct  a  local  investigation  to  be  made  of  the  books 
and  vouchers  of  the  liquidator  of  any  company  which  is  being  wound  up  by  order 
of  the  Coiirt. 

26. — (1.)  The  Lord  Chancellor  may,  with  the  concun-ence  of  the  President  of  the  General  rules 
Board  of  Trade,  make  general  rules  for  carrying  into  effect  the  objects  of  this  Act.     and  fees. 

(2.)  All  general  rules  made  under  the  foregoing  provisions  of  this  section  shall 
be  laid  before  Parliament  witliin  three  weeks  after  they  are  made,  if  Parliament  is 
then  sitting,  and  if  Parliament  is  not  sitting,  within  three  weeks  after  the  beginning 
of  the  next  session  of  Parliament,  and  shall  be  judicially  noticed,  and  shall  have 
effect  as  if  enacted  by  this  Act. 

(3.)  Any  general  rule  made  under  this  section  shall  not  come  into  operation  until 
the  expiration  of  one  month  after  the  rule  has  been  made  and  issued. 

(4.)  There  shall  be  paid  in  respect  of  the  proceedings  under  this  Act  siich  fees  as 
the  Lord  Chancellor  may,  with  the  sanction  of  the  Treasmy,  direct,  and  the  Treasury 
may  direct  by  whom  and  in  what  manner  the  same  are  to  be  collected  and  accounted 
for,  and  to  what  account  they  are  to  be  paid. 

(5.)  All  rules  made  and  directions  given  by  the  Lord  Chancellor  under  the  fore- 
going provisions  of  this  section  shall  be  adopted  by  the  authority  for  the  time  being 
empowered  to  make  rules  for  regulating  the  practice  or  procedure  in  the  Chancery 
Court  of  the  County  Palatine  of  Lancaster,  but  as  so  adopted  shall  have  effect  w4th 
the  substitution  of  the  words  "vice-chancellor"  for  the  word  "judge,"  and  the 
word  "registrar  "  for  the  words  "chief  clerk,"  and  of  the  words  "  chambers  of  the 
registrar"  for  the  words  "chambers  of  the  judge"  and  "judge's  chambers,"  and 
any  directions  as  to  the  remuneration  to  be  allowed  to  officers  of  that  Court  in 
respect  of  proceedings  under  this  Act  shall  be  subject  to  the  sanction  of  the  Chancellor 
of  the  Duchy  and  County  Palatine  of  Lancaster. 
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27. — (1.)  The  Board  of  Trade  may,  with  the  approval  of  the  Treasury,  appoint 
such  additional  officers  as  may  be  required  by  the  Board  for  the  execution  of  this 
Act,  and  may  dismiss  any  person  so  appointed. 

(2.)  The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  officer  of,  or  person 
attached  to,  the  Board  of  Trade,  perfonning  any  duties  under  this  Act,  and  may 
vary,  increase,  or  diminish  such  remuneration  as  they  may  think  fit. 

(3.)  The  Lord  Chancellor,  with  the  concurrence  of  the  Treasury,  shall  direct 
whether  any  and  what  remuneration  is  to  be  allowed  to  any  person  (other  than  an 
officer  of  the  Board  of  Trade)  performing  any  duties  under  this  Act,  and  may  vary, 
increase,  or  diminish  such  remuneration  as  he  may  think  fit. 

28. — (1.)  The  Treasury  shall  annually  cause  to  be  prepared  and  laid  before  both 
Houses  of  Parliament  an  account  for  the  year  ending  with  the  thirty- first  day  of 
March,  showiug  the  receipts  and  expenditure  during  that  year  in  respect  of  pro- 
ceedings under  this  Act,  whether  commenced  under  this  or  any  previous  Act,  and 
the  pro\dsions  of  section  twenty- eight  of  the  Supreme  Court  of  Judicature  Act, 
1875,  shall  apply  to  the  account  as  if  the  account  had  been  required  by  that  section. 

(2.)  The  accounts  of  the  Board  of  Trade  under  this  Act  shall  be  audited  in  such 
manner  as  the  Treasury  direct,  and,  for  the  purpose  of  the  account  to  be  laid  before 
Parliament,  the  Board  of  Trade  shall  make  such  returns  and  give  such  information 
as  the  Treasury  direct. 

29.— (1.)  The  officers  of  the  Courts  acting  in  the  winding-up  of  companies  shaU 
make  to  the  Board  of  Trade  such  returns  of  the  business  of  their  respective 
Courts  and  offices,  at  such  times  and  in  such  manner  and  form  as  may  be  pre- 
scribed, and  from  such  returns  the  Board  of  Trade  shall  cause  books  to  be  prepared 
which  shall,  under  the  regulations  of  the  Board,  be  open  for  public  information 
and  searches. 

(2.)  The  Board  of  Trade  shall  also  cause  a  general  annual  report  of  all  matters, 
judicial  and  financial,  within  this  Act  to  be  prepared  and  laid  before  both  Houses 
of  Parliament. 

30. — (1.)  All  documents  purporting  to  be  orders  or  certificates  made  or  issued 
by  the  Board  of  Trade  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  a  secretary  or  assistant  secretary  of  the  Board,  or  any  person  authorized 
in  that  behalf  by  the  president  of  the  Board,  shall  be  received  in  evidence  and 
deemed  to  be  such  orders  or  certificates  without  further  proof  unless  the  contrary  is 
shown. 

(2.)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that  any  order 
made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or  act  of  the  Board 
of  Trade,  shall  be  conclusive  evidence  of  the  fact  so  certified. 

31. — (1.)  This  Act  shall  not,  except  where  it  is  expressed  to  have  a  more 
extended  application,  ajjply  to  any  company  which  is  being  wound  up  in  pur- 
suance of  an  order  made  before  the  commencement  of  this  Act. 

(2.)  For  the  purposes  of  this  Act  a  company  shall  not  be  deemed  to  be  wound 
up  by  order  of  the  Court  if  the  order  is  to  continue  a  winding-up  under  the  super- 
vision of  the  Court. 

(3.)  This  Act  shall  not  apply  to  any  company  unless  the  registered  office  of  the 
company  is  situate  in  England  or  Wales. 

32. — (1.)  In  this  Act,  unless  the  context  otherwise  requires, — 

"  The  Companies  Acts  "  means  the  Companies  Act,  1862,  and  the  Acts  amending 
the  same. 

* '  General  rules  ' '  means  general  rules  made  under  this  Act,  and  includes  forms. 

"Prescribed  "  means  prescribed  by  general  rides. 

"  Stannaries  Court"  means  the  Court  of  the  Vice -Warden  of  the  Stannaries. 

(2.)  In  Part  IV.  of  the  Companies  Act,  1862,  and  in  this  Act  the  expression 
"the  Court,"  when  used  in  Delation  to  a  company  shall,  unless  the  contrary 
intention  appears,  mean  the  Court  having  jurisdiction  under  this  Act  to  wind  up 
the  company. 

(3.)  For  the  purposes  of  this  Act  the  expression  "registered  office  of  a  com- 
pany "  shall  mean  tlie  phice  which  has  been  the  registered  office  of  the  company 
for  the  greater  part  of  the  six  montlis  immediately  ])receding  the  presentation  of 
the  petition  for  winding-up  the  company,  and  shall  include,  in  the  case  of  an 
unroglHtcrcd  company,  any  place  wliicli  in  pursuance  of  section  one  hundi-ed  and 
ninfty-niiie  of  tlio  (Companies  Act,  1HG2,  is  to  be  deemed  the  registered  office  of  the 
coiiqjany  for  the  pui-puMC  of  the  winding-ui)  tliorcof. 
{See  SlannaricK  Uoxrl  [Abolition)  Act,  1896.) 

83.  The  enactments  mentioned  in  the  second  schedule  to  this  Act  are  hereby 
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repealed,  as  to  England  and  Wales,  to  the  extent  appearing  in  the  third  column  of 
that  schedule. 

34.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  thousand  Commence- 
eight  hundred  and  ninety-one.  ment  of  Act. 

35. — (1.)  This  Act  may  be  cited  as  the  Companies  (Winding-up)  Act,  ISno.  Short  title. 

(2.)  This  Act  and  the  Companies  Acts,  1862  to  1886,  may  be  cited  together  as 
the  Companies  Acts,  1862  to  1890. 
[Compare  sect.  3  of  last  Act.) 


SCHEDULES. 


FIKST  SCHEDULE. 

Meetings  of  Ceeditoes  and  Conteibutoeies. 

(1.)  The  meetings  of  creditors  and  contributorics  shall  be  held  within  twenty- one 
days  after  the  date  of  the  winding-- up  order,  or  within  such  further  time  as  the 
Court  may  apj^rove,  unless  a  special  manager  has  been  appointed,  in  which  case 
such  meetings  shall  be  held  within  one  month  from  the  date  of  such  order,  or  within 
such  further  time  as  aforesaid. 

(2.)  The  official  receiver  of  the  company  shall  summon  the  meeting  by  giving  not 
less  than  seven  days'  notice  of  the  time  and  place  thereof  in  the  London  Gazette  and 
in  a  local  paper.  Notice  of  such  meeting  shall  also  be  sent  by  post  to  every  person 
appearing  by  the  company's  books  to  be  a  creditor  of  the  company  and  to  every 
member  of  the  company. 

(3.)  The  official  receiver  shall  also,  as  soon  as  practicable,  send  to  each  creditor 
mentioned  in  the  company's  statement  of  affairs,  and  to  each  person  appearing  from 
the  company's  books,  or  otherwise,  to  be  a  contributory  of  the  company,  a  summary 
of  the  company's  statement  of  affairs,  including  the  causes  of  its  failure,  and  any 
observations  thereon  which  the  official  receiver  may  tliink  fit  to  make  ;  but  the  pro- 
ceedings at  any  such  meeting  shall  not  be  invalidated  by  reason  of  any  summary  or 
notice  required  by  these  rules  not  having"  been  sent  or  received  before  the  meeting. 

(4.)  The  meeting  shall  be  held  at  such  place  as  is  in  the  opinion  of  the  official 
receiver  most  convenient  for  the  majority  of  the  creditors  and  contributorics. 

(5.)  The  official  receiver,  or  some  person  nominated  by  him,  shall  be  the  chaii'man 
at  the  meetings. 

(6.)  A  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  he  has  duly  proved 
a  debt  to  be  due  to  him  from  the  company,  and  the  proof  has  been  duly  lodg-ed 
before  the  time  appointed  for  the  meeting. 

(7.)  A  creditor  shall  not  vote  in  respect  of  any  unliquidated  or  contingent  debt,  or 
any  debt  the  value  of  which  is  not  ascertained. 

(8.)  For  the  purpose  of  voting,  a  secured  creditor  shall,  unless  he  surrenders  his 
security,  state  in  his  procf  the  particulars  of  his  security,  the  date  when  it  was 
given,  and  the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in 
respect  of  the  balance  (if  any)  due  to  him,  after  deducting  the  value  of  his  secuiity. 
If  he  votes  in  respect  of  his  whole  debt  he  shall  be  deemed  to  have  surrendered  his 
security,  unless  the  Court  on  application  is  satisfied  that  the  omission  to  value  the 
security  has  arisen  from  inadvertence 

(9.)  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a  current 
bill  of  exchange  or  promissory  note  held  by  him,  unless  he  is  willing  to  treat  the 
liability  to  him  thereon  of  every  person  who  is  liable  thereon  antecedently  to  the 
company,  and  against  whom  a  receiving  order  in  bankruptcy  has  not  been  made,  as 
a  security  in  his  hands,  and  to  estimate  the  value  thereof,  and  for  the  purposes  of 
voting',  but  not  for  the  i>nrposes  of  dividend,  to  deduct  it  from  his  proof. 

(1(1.)  It  shall  be  competent  to  the  official  receiver,  or  to  the  liquidator,  within 
twenty-eight  days  after  a  proof  estimating  the  value  of  a  security  as  aforesaid  had 
been  made  use  of  in  voting  at  any  meeting,  to  require  the  creditor  to  give  up  the 
security  for  the  benefit  of  the  creditors  generally  on  payment  of  the  value  so 
estimated,  with  an  addition  thereto  of  twenty  per  centum.  Provided,  that  where  a 
creditor  has  put  a  value  on  such  secui-ity,  he  may,  at  any  time  before  he  has  been 
required  to  give  up  such  seciu'ity  as  aforesaid,  correct  such  valuation  by  a  new 
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proof,  and  deduct  sucli  new  value  from  his  debt,  but  in  that  case  such  addition 
of  twenty  per  centum  shall  not  be  made  if  the  liquidator  requires  the  security  to  be 
given  up. 

(11.)  The  chairman  of  the  meeting  shall  have  power  to  admit  or  reject  a  proof  for 
the  purpose  of  voting,  but  his  decision  shall  be  subject  to  appeal  to  the  Court.  If 
he  is  in  doubt  whether  the  proof  of  a  creditor  should  be  admitted  or  rejected  he 
shall  mark  the  proof  as  objected  to,  and  shall  allow  the  creditor  to  vote,  subject  to 
the  vote  being  declared  invalid  in  the  event  of  the  objection  being  sustained. 

(12.)  A  creditor  or  a  contributory  may  vote  either  in  person  or  by  proxy. 

(13.)  Every  instrument  of  proxy  shall  be  in  the  prescribed  form,  and  shall  be 
issued  by  an  official  receiver,  or  by  the  liquidator  of  the  company,  and  eveiy  written 
part  thereof  shall  be  in  the  handwriting  of  the  person  giving  the  proxy,  or  of  any 
manager  or  clerk  or  other  person  in  his  regular  employment,  or  of  a  commissioner  to 
administer  oaths  in  the  Supreme  Court  of  Judicature  in  England. 

(14.)  General  and  special  forms  of  proxy  shall  be  sent  to  the  creditors  and  contri- 
butories  with  the  notice  svammoning  the  meeting,  and  neither  the  nam.e  nor  descrip- 
tion of  the  official  receiver  or  of  any  other  person  shall  be  printed  or  inserted  in  the 
body  of  any  instrument  of  proxy  before  it  is  so  sent. 

(15.)  A  creditor  or  a  contributory  may  give  a  general  proxy  to  his  manager  or 
clerk,  or  any  other  person  in  his  regular  employment.  In  such  case  the  instrument 
of  proxy  shall  state  the  relation  in  which  the  person  to  act  thereunder  stands  to  the 
creditor  or  contributory. 

(16.)  A  creditor  or  a  contributory  may  give  a  special  proxy  to  any  person  to  vote 
at  any  specified  meeting,  or  adjournment  thereof — 

(ff)  for  or  against  the  appointment  or  continuance  in  office  of  any  specified  person 
as  liquidator  or  member  of  the  committee  of  inspection,  and 

(b)  on  all  questions  relating  to  any  matter  other  than  those  above  referred  to  and 
arising  at  any  specified  meeting  or  adjournment  thereof. 

(17.)  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official  receiver 
before  the  meeting  at  which  it  is  to  be  used. 

(18.)  Where  it  appears  to  the  satisfaction  of  the  Court  that  any  solicitation  has 
been  used  by  or  on  behalf  of  a  liquidator  in  obtauiing  proxies  or  in  procuring 
the  appointment  of  liquidator,  except  by  the  direction  of  a  meeting  of  creditors 
or  contributories,  the  Court  shall  have  power,  if  it  think  fit,  to  order  that  no 
remuneration  shall  be  allowed  to  the  person  by  whom  or  on  whose  behalf  such 
solicitation  may  have  been  exercised,  notwithstanding  any  resolution  of  the  com- 
mittee of  inspection  or  of  the  creditors  or  contributories  to  the  contrary. 

(19.)  A  creditor  or  a  contributory  may  appoint  the  official  receiver  to  act  in 
manner  prescribed  as  his  general  or  special  proxy. 

(20.)  The  chairman  of  the  meeting  may,  with  the  consent  of  the  meeting, 
adjourn  the  meeting  from  time  to  time  and  from  place  to  place. 

(21.)  A  meeting  shall  not  be  competent  to  act  for  any  purpose  except  the 
election  of  a  chairman,  the  proving  of  debts,  and  the  adjournment  of  the  meeting, 
unless  there  are  present  or  represented  thereat,  at  least  three  creditors  or  con- 
tributories, or  all  the  creditors  or  contributories  if  their  number  does  not  exceed 
three. 

(22.)  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum 
of  creditors  or  contributories  is  not  present  or  represented,  the  meeting  shall  be 
adjourned  to  the  same  day  in  the  following  week  at  the  same  time  and  place,  or  to 
such  other  day  as  the  chairman  may  appoint,  not  being  less  than  seven  or  more 
than  twenty-one  days. 

(23.)  The  chairman  of  the  meeting  shall  cause  minutes  of  the  proceedings  at 
the  meeting  to  be  drawn  up,  and  fairly  entered  in  a  book  kept  for  that  purpose, 
and  the  minutes  shall  be  signed  by  him  or  by  the  chairman  of  the  next  ensuing 
meeting. 

(24.)  No  person  acting  either  under  a  general  or  a  special  proxy  shall  vote  in 
favour  of  any  resolution  Avhich  would  dii'ectly  or  indirectly  place  liimself,  his 
partner  or  employer,  in  a  position  to  receive  any  remuneration  out  of  the  estate 
of  the  company  otherwise  than  as  a  creditor  ratcably  with  the  other  creditors  of  the 
company :  Provided  that  where  any  person  holds  special  proxies  to  vote  for  an 
application  to  the  Court  in  favour  of  the  appointment  of  himself  as  liquidator  he 
may  use  the  said  proxies  and  vote  accordingly. 
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SECOND  SCHEDULE. 

Enactments  Repealed  as  to  England  and  Wales. 


Section  31. 


Session  and  Chapter. 


25&26Vict.  c.  89 


30&31  Vict.  c.  131 


Title  or  Short  Title. 


The  Companies  Act,  1862 


The  Companies  Act,  1867 


Extent  of  Repeal. 


Section  eig'hty-one. 

In  section  ninety -two  the  words 
' '  The  Court  shall  determine 
whether  any  and  what  security 
is  to  be  given  by  any  official 
liquidator  on  his  appointment." 

Section  ninety-seven. 

Section  one  hundred  and  sixty-five. 

Sections  forty-one  to  forty-six. 
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THE  DIRECTORS  LIABILITY  ACT,  1890. 


Short  title. 
Construction. 
Liability  for 
statements  in 
prospectus. 


(53  &  54  Vict.  c.  64.) 

An  Act  to  amend  the  Law  relating  to  the  Liability  of  Directors  and 
others  for  Statements  in  Prospectuses  and  other  Documents 
soliciting  applications  for  Shares  or  Debentures. 

[18th  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  witli  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  This  Act  may  be  cited  as  the  Directors  Liability  Act,  1890. 

2.  This  Act  shall  be  construed  as  one  with  the  Companies  Acts,  1862  to  1890. 

3.  —  (1.)  Where  after  the  passing  of  this  Act  a  prospectus  or  notice  invites  per- 
sons to  subscribe  for  shares  in  or  debentiu'es  or  debenture  stock  of  a  company,  every 
person  who  is  a  director  of  the  company  at  the  time  of  the  issue  of  the  prospectus 
or  notice,  and  every  person  who  having  authorized  such  naming  of  him  is  named  in 
the  prospectus  or  notice  as  a  director  of  the  company  or  as  having  agreed  to  become 
a  director  of  the  company  either  immediately  or  after  an  interval  of  time,  and  every 
promoter  of  the  company,  and  every  person  who  has  authorized  the  issue  of  the 
prospectus  or  notice,  shall  be  hable  to  pay  compensation  to  all  persons  who  shall 
subscribe  for  any  shares,  debentures,  or  debenture  stock  on  the  faith  of  such  pro- 
spectus or  notice  for  the  loss  or  damage  they  may  have  siistained  by  reason  of  any 
untrue  statement  in  the  prospectus  or  notice,  or  in  any  report  or  memorandum 
ajjpearing  on  the  face  thereof,  or  by  reference  incorporated  therein  or  issued  there- 
with, unless  it  is  proved— 

{rt)  With  respect  to  every  such  untrue  statement  not  purporting  to  be  made  on 
the  authority  of  an  expert,  or  of  a  public  official  document  or  statement, 
that  he  had  reasonable  ground  to  beUeve,  and  did  up  to  the  time  of  the 
allotment  of  the  shares,  debentures,  or  debentui-e  stock,  as  the  case  may  be, 
believe,  that  the  statement  was  true  ;  and 
(i)  With  respect  to  every  such  untrue  statement  purporting  to  be  a  statement  by 
or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report  or 
valuation  of  an  engineer,  valuer,  accountant,  or  other  expert,  that  it  fairly 
represented  the  statement  made  by  such  engineer,  valuer,  accountant,  or 
other  expert,  or  was  a  coiTcct  and  fair  copy  of  or  extract  from  the  rei:)ort 
or  valuation.     Provided  always,  that  notwithstanding  that  such  untrue 
statement  fairly  represented  the  statement  made  by  such  engineer,  valuer, 
accountant,  or  other  expert,  or  was  a  correct  and  fair  copy  of  an  extract 
from  the  report  or  valuation,  such  director,  person  named,  promoter,  or 
other  person,  who  authorized  the  issue  of  the  prospectus  or  notice  as  afore- 
said, shall  be  liable  to  pay  compensation  as  aforesaid  if  it  be  proved  that  he 
had  no  reasonable  ground  to  believe  that  the  person  making  the  statement, 
report,  or  valuation  was  competent  to  make  it ;  and 
(c)  With  resjiect  to  every  such  untrue  statement  purporting  to  be  a  statement 
made  l)y  an  official  person  or  contained  in  what  purports  to  be  a  copy  of 
or  extract  from  a  public  official  document,  that  it  was  a  correct  and  fair 
representation  of  sucli  statement  or  copy  of  or  extract  from  such  document, 
or  unless  it  is  proved  that  having  consented  to  become  a  director  of  the  company  he 
withdrew  his  consent  befoi-e   the  issue  of  the  pro8i)cctus  or  notice,  and  that  the 
prospectus  or  notice  was  issued  without  his  authority  or  consent,  or  that  the  pro- 
spectus ornotice  was  issued  without  his  knowledge  or  consent,  and  that  on  becoming 
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aware  of  its  issue  he  forthwith  gave  reasonable  public  notice  that  it  was  so  issued 
without  his  knowledge  or  consent,  or  that  after  the  issue  of  such  prospectus  or  notice 
and  before  allotment  thereunder,  he,  on  becoming  aware  of  any  untrue  statement 
therein,  withdrew  his  consent  thereto,  and  caused  reasonable  public  notice  of  such 
withdrawal,  and  of  the  reason  therefor,  to  be  given. 

(2.)  A  promoter  in  this  section  means  a  promoter  who  was  a  party  to  the  prepara- 
tion of  the  pros])e('tus  or  notice,  or  of  the  portion  thereof  containing  such  untrue 
statement,  but  shall  not  include  any  person  by  reason  of  his  acting  in  a  professional 
capacity  for  persons  engaged  in  procuring  the  formation  of  the  company. 

(3.)  Where  any  company  existing  at  the  passing  of  this  Act,  which  has  issued 
shares  or  debentures,  shall  bo  desirous  of  obtaining  further  capital  by  subscriptions 
for  shares  or  debentures,  and  for  that  purpose  shall  issue  a  prospectus  or  notice,  no 
director  of  such  company  shall  be  liable  in  respect  of  any  statement  therein,  unless 
he  shall  have  authorized  the  issue  of  such  prospectus  or  notice,  or  have  adopted  or 
X'atified  the  same. 

(4.)  In  this  section  the  word  "expert"  includes  any  person  whose  profession 
gives  authority  to  a  statement  made  by  him. 

4.  Where  any  such  prospectus  or  notice  as  aforesaid  contains  the  name  of  a  Indemnity 
person  as  a  director  of  the  company,  or  as  having  agreed  to  become  a  director  where  name 
thereof,  and  such  person  has  not  consented  to  become  a  director,  or -has  withdrawn  of  person  has 
his  consent  before  the  issue  of  such  prospectus  or  notice,  and  has  not  authorized  or  been  impro- 
consented  to  the  issue  thereof,  the  directors  of  the  company,  except  any  without  perly  inserted 
whose  knowledge  or  consent  the  prospectus  or  notice  was  issued,  and  any  other  as  a  director, 
person  who  authorized  the  issue  of  such  prospectus  or  notice  shall  be  liable  to  indem- 
nify the  person  named  as  a  director  of  the  company,  or  as  having  agreed  to  become 

a  director  thereof  as  aforesaid,  against  all  damages,  costs,  charges,  and  expenses  to 
which  he  may  be  made  liable  by  reason  of  his  name  having  been  inserted  in  the 
prospectus  or  notice,  or  in  defending  himself  against  any  action  or  legal  proceedings 
brought  against  him  in  respect  thereof. 

5.  Every  person  who  by  reason  of  his  being  a  director,  or  named  as  a  director  or  Contribution 
as  having  agreed  to  become  a  director,  or  of  his  having  authorized  the  issue  of  the  from  co- 
prospectus  or  notice,  has  become  liable  to  make  any  payment  under  the  provisions  directors,  &c. 
of  this  Act,  shall  be  entitled  to  recover  contribution,  as  in  cases  of  contract,  from 

any  other  person  who,  if  sued  separately,  would  have  been  liable  to  make  the  same 
payment. 
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THE  INDUSTEIAL  AND  PROYIDENT  SOCIETIES 
ACT,  1893. 

(56  &  57  YicT.  c.  39.) 

(Royal  Assent,  12tli  September,  1893.) 

Short  title  of         1.  This  Act  may  be  cited  as  the  Industrial  and  Provident  Societies  Act,  1893. 
Act.  2.  This  Act  shall  come  into  operation  on  the  1st  day  of  January  next  after  the 

Extent  of  Act,  passing  thereof,  and  shall  extend  to  Great  Britain  and  Ireland  and  the  Channel 

Islands. 
Existing  3.  Every  incorporated  society  now  existing,  which  has  been  registered  or  certified 

societies.  under  any  Act  relating  to  industrial  and  provident  societies,  shall  be  deemed  to  be  a 

society  registered  under  this  Act,  and  its  rules  shall,  so  far  as  the  same  are  not 

contrary  to  any  express  provision  of  this  Act,  continue  in  force  until  altered  or 

rescinded. 
Receipt  in  45 ,  When  a  registered  society  is  in  liquidation,  the  signature  to  such  a  receipt 

case  of  as  aforesaid  {i.  e.,  in  discharge  of  securities  :  see  sect.  44)  of  the  liquidator  or  liqui- 

society  in  dators  for  the  time  being,  described  as  such,  shall  have  the  same  effect,  and  shall  be 

liquidation.        entitled  to  the  same  exemption  from  stamp  duty  as  would  under  this  Act  attach  to 

a  similar  receipt  signed  as  aforesaid,  if  the  society  were  not  in  liqtddation. 
Provisions  as         58.  A  registered  society  may  be  dissolved — 

to  dissolution  (^a)  By  an  order  to  wind  up  the  society,  or  a  resolution  for  the  winding-up  thereof, 
of  societies.  made  as  is  directed  in  regard  to  companies  by  the  Companies  Acts,  1862 

pp.  608,  617  to  1890,  the  provisions  whereof  shall  apply  to  any  such  order  or  resolu- 

tion,  except  that  the  term  "registrar"  shall  for  the  pvu'pose  of  such 
winding-up  have  the  meaning  given  to  it  by  this  Act ;  or 

(b)  By  the  consent  of  three-fourths  of  the  members,  testified  by  their  signatures 

to  an  instrument  of  dissolution. 
Transfer  of  59.  Any  proceedings  in  the  winding-up  of  a  registered  society  which,  at  the 

winding-up  passing  of  this  Act,  are  pending  in  any  County  Court  may,  on  application  made 
from  County  by  or  on  behalf  of  the  registrar,  with  the  consent  of  the  Treasury,  be  transferred  to 
Court.  the  High  Coui-t,  and  thereupon  the  Companies  (Winding-up)  Act,  1890,  shall,  so  far 

53  &  54  Vict,     as  applicable,  apply  thereto  accordingly. 

c.  63.  60.  When  a  registered  society  is  woundup  in  pursuance  of  an  order  or  resolu- 

Liability  of        tion,  the  hability  of  a  present  or  past  member  of  the  society  to  contribute  for  pay- 
memljcr.s  in        mcnt  of  the  debts  and  liabihties  of  the  society,  the  expenses  of  winding-up,  and  the 
winding-up.      adjustment  of  the  rights  of  contrilmtories  amongst  themselves,  shall  be  qualified  as 
follows :  — 

(«)  No  individual,  society,  or  company  who  or  which  has  ceased  to  be  a  member 

for  one  year  or  upwards  prior  to  the  commencement  of  the  winding-up, 

shall  bo  liable  to  contribute. 
(J)  No  individual,  society,  or  company  shall  be  liable  to  contribute  in  respect  of 

any  debt  or  liability  contracted  after  ho  or  it  ceased  to  be  a  member. 

(c)  No  individual,  society,  or  company,  not  a  member,  shall  bo  liable  to  con- 

tribute, unless  it  appears  to  the  Court  that  the  contributions  of  the  existing 

momberH  are  insufficient  to  satisfy  the  just  demands  on  the  society. 
{(l)  No  contribution  sliull  be  required  from  any  individual,  society,  or  company 

exceeding  the  amount,  if  any,  uiqmid  on  the  shares  in  respect  of  which  he 

or  it  is  liable  as  a  past  or  present  member. 
(<f)  An  individual,  society,  or  company  shall  bo  taken  to  have  ceased  to  be   a 

member  in  respect  of  any  T^athdrawablo  share  withdrawn,  from  the  date  of 

the  notice  or  application  for  witlidrawal. 
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THE  COMPANIES  (WINDING-UP)  ACT,  1893. 

(56  &  57  YicT.  c.  58.) 

An  Act  to  amend  Section  ten  of  the  Companies  (Winding-up)  Act, 
1890.  [22nd  September,  1893.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  -with  the  advice  and  pp.  500,  550 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  An  order  for  payment  of  money  made  by  the  Court  under  section  ten  of  the  q-^-^qj.  riTi,Jer 

Companies  (Winding-up)  Act,  1890,  shall  be  deemed  to  be  a  final  judgment  within  53  &  54  Vict. 

the  meaning  of  paragraph  (g)  of  sub-s.  1  of  sect.  4  of  the  Bankruptcy  Act,  1883.       ^^  ^ '.»*  it.  , 

46  &  47  Vict. 
c.  52. 

2.  This  Act  may  be  cited  as  "  The  Companies  (Winding-up)  Act,  1893."  Short  title. 
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p.  606 


THE  BUILDING  SOCIETIES  ACT,  1894. 


(57  &  58  YicT.  c.  47.) 


(Royal  Assent,  25th  August,  1894.) 

Application  of  8. — (1.)  Notwithstanding  anything  in  the  Building  Societies  Acts  every  society 
53  &  54  Vict,  imder  those  Acts  shall  bo  deemed  to  be  a  company  within  the  meaning  of  the 
c.  63  to  build-     Companies  (Winding-up)  Act,  1890. 

ing  societies.  (2.)  Any  proceedings  in  the  winding-up  of  any  such  society  which  at  the  passing 

pp.  608   615       of  this  Act  are  pending  in  any  County  Court,  may,  on  application  by  or  on  behalf 

of  the  registrar,  with  the  consent  of  the  Secretary  of  State,  be  transferred  to  the 

High  Court,  and  thereupon  the  Companies  (Winding-up)  Act,  1890,  shall,  so  far  as 

applicable,  apply  thereto  accordingly. 
Obligations  of  9.  When  a  society  under  the  Building  Societies  Acts  is  being  dissolved  in  manner 
liquidators  prescribed  by  its  rules,  or  in  pursuance  of  the  consent  of  three-fourths  of  the 
and  trustees  members,  the  provisions  of  the  Building  Societies  Act  shall  continue  to  apply  in 
in  case  of  dis-  the  case  of  the  society  as  if  the  liquidators  or  other  persons  conducting  the  disso- 
solution.  lution  of  the  society  or  the  trustees  appointed  under  the  instrument  of  dissolution, 

were  the  board  of  directors  or  committee  of  management  of  the  society. 
Liability  of  10.  When  a  society  under  the  Building  Societies  Acts  is  being  dissolved  or  wound 

borrowing  up,  a  member  to  whom  an  advance  has  been  made  under  any  mortgage  or  other 

members  in  security,  or  under  the  rules  of  the  society,  shall  not  be  liable  to  pay  the  amount 
event  of  dis-  payable  under  the  mortgage  or  other  seciu-ity  or  rules,  except  at  the  time  or  times 
solution.  and  subject  to  the  conditions  therein  expressed.      This  section  shall  come  into 

operation  immediately  after  the  passing  of  this  Act. 

11.   [Account  and  balance  sheet  to  be  sent  to  registrar  on  dissolution.] 
Short  title  and       29.  This  Act  maybe  cited  as  the  Building  Societies  Act,    1894,  and  shall  be 
construction,     construed  as  one  with   the  Building  Societies  Act,    1874,  the   Building  Societies 

Act,  1875,  the  Building  Societies  Act,  1877,  and  the  Building  Societies  Act,  1884, 

and  those  Acts  and  this  Act  are  in  this  Act  referred  to,  and  may  be  cited  collectively, 

as  the  Building  Societies  Acts. 

30.   Commencement  of  Act  [iBt  Jarm&vy,  1895). 
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THE  STANNARIES  COURT  (ABOLITION)  ACT,  1896. 

(59  &  60  Vict.  c.  45.) 

An  Act  for  abolishing  the  Court  of  the  Vice-Warden  of  the  Stannaries. 

[14th  August,  1896.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Sjjiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1. — (1.)  On  the  commencement  of  this  Act  the  Court  of  the  Vice- Warden  of  the  Abolition  of 
Stannaries  shall  cease  to  exist,  except  for  the  purpose  of  continuinp^  and  concluding  Vice-War- 
proceedings  pending  in  that  Court  at  that  date,  and  as  from  that  date  all  jurisdic-   den's  Court. 
tion  and  powers  of  the  said  Court  and  its  officers  shall,  except  as  aforesaid,  be  r^nr.   «i , 

transferred  to  and  vested  in  such  of  the  County  Courts  as  the  .Lord  Chancellor  may  '^'^'        ' 
by  order  direct,  and  be  exercised  subject  to  and  in  accordance  with  rules  of  Court 
for  regulating  the  procedure  in  County  Courts. 

(2.)  Provision  may  be  made  by  order  of  the  Lord  Chancellor — 
(«)  for  determining  by  to  or  before  what  officer,  or  in  what  office,  may  be  done 
anything  requii-ed  to  be  done  by,  to,  or  before  any  officer  or  in  any  office 
of  the  said  Coiirt  of  the  Vice-Warden  ; 
(i)  for  transferring  to  a  County  Court  any  proceedings  pending  in  the  said  Court 

at  the  commencement  of  this  Act ; 
(c)  for  determining  the  place  of  sitting  for  the  exercise  of  any  jurisdiction  trans- 
ferred by  this  Act ; 
{d)  with  respect  to  the  use  and  disposal  of  any  property  which  at  the  commence- 
ment of  this  Act  is  held  for  the  use  of  the  said  Court  or  of  any  officer  of 
the  said  Court,  and  of  any  room  or  building  which  at  that  date  is  appro- 
priated for  the  use  of  the  said  Court  or  of  the  Vice-Warden,  officers, 
and  suitors  thereof  ;  and 
(e)  with  respect  to  the  custody  of  any  records  which  at  that  date  are  under  the 
custody  of  the  said  Court. 

2.  There  shall  be  paid  to  the  persons  who  are  at  the  commencement  of  this  Act  Pensions  and 
the  Vice-Warden  and  officers  of  the  Court  of  the  Vice-Warden  of  the  Stannaries  remuneration, 
such  pensions,  and  on  such  conditions,  and  out  of  such  funds  (including  the  funds 
mentioned  in  section  twenty-nine  of  the  Stannaries  Act,  1887,  and  any  other  funds   50  &  61  Vict, 
available  for  the  purpose),  as  may  be  fixed  by  the  Treasury  with  the  concurrence  of  c.  43. 

His  Royal  Highness  the  Prince  of  Wales  and  Duke  of  Cornwall,  regard  being  had 
to  the  date  and  form  of  appointment,  and  salary  attached  thereto,  and  to  the  nature 
and  length  of  the  services  of  those  persons  and  to  the  amount  and  nature  of  the 
funds  available  for  their  pensions. 

3.  References  in  any  unrepealed  enactment  to  mines  subject  to  the  jurisdiction  of  Explanation 
the  Court  of  the  Vice-Warden  of  the  Stannaries,  or  within  the  cognizance  of  the  of  references 
said  Vice-Warden,  shall  be  construed  as  applying  to  mines  which  would  have  been  to  Stannaries 
subject  to  the  jurisdiction  of  the  said  Court  if  it  had  not  been  abolished.  Court. 

4. — (1.)  In  the  event  of  any  dispute  arising  between —  Reference 

(«)  any  two  or  more  mining  companies  ;  or  ^f  certain 

{b)  any  mining  company  and  His  Royal  Highness  the  Prince  of  Wales  and  Duke  disimtes  to 
of  Cornwall,  or  any  person  having  any  estate  or  interest  in  the  mine  arbitration, 
worked  by  or  leased  to  that  mining  company  ; 
a  judge  of  a  coiinty  court  exercising  the  jurisdiction  of  the  Stannaries  Court  may, 
on  the  application  of  any  party  to  the  dispute,  order  that  the  matter  in  dispute  be 
tried  before  himself  or  before  an  arbitrator  agreed  on  by  the  parties  or  an  officer  of 
the  Court,  and  the  Arbitration  Act,  1889,  shall  apply  to  any  such  reference.  52  &  53  Vict. 

(2.)  For  the  purposes  of  this  section  the  expression   "mining  company"  shall  c,  49. 
mean  any  person  or  body  of  persons  engaged  in  or  formed  for  working  mines  within 
the  stannaries. 
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Repeal. 
pp.  682,  613 


Commence- 
ment of  Act. 
Short  title. 


5.  Tlie  enactments  described  in  the  schedule  to  this  Act  are  hereby  repealed  to 
the  extent  mentioned  in  the  third  column  of  that  schedule. 

Provided  that  nothing  in  this  repeal  shall  affect  any  proceedings  pending  in  the 
Court  of  the  Vice-Warden  of  the  Stannaries  at  the  commencement  of  this  Act,  or 
any  appeal  from  the  said  Court  pending  at  that  date. 

6.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one  thousand 
eight  hundred  and  ninety- seven. 

7.  This  Act  may  be  cited  as  the  Stannaries  Court  (Abolition)  Act,  1896. 


SCHEDULE. 

Enactments  Repealed. 


Session  and  Chapter. 


Title  or  Short  Title. 


Extent  of  Repeal. 


16  Chas.  1,  c.  15  .. 

6  &  7  Will.  4,  c.  106 
2  &  3  Vict.  c.  58  . . 


7  &  8  Vict.  c.  65  . , 


11  &  12  Vict.  c.  83. 

18  &  19  Vict.  0.  32. 
25  &  26  Vict.  c.  89. 


32  &  33  Vict.  c.  19. 
50  &  51  Vict.  c.  43. 


An  Act  against  diverse  incroach- 
ments  and  oppressions  in  the 
Stannaries  Courts. 

The  Stannaries  Act,  1836 

An  Act  to  make  further  provision 
for  the  administration  of  justice 
and  for  improving  the  practice 
and  proceedings  in  the  Courts  of 
the  Stannaries  of  Cornwall,  and 
for  the  prevention  of  frauds  by 
vcorkmen  employed  in  mines 
within  the  county  of  Cornwall. 

An  Act  to  enable  the  council  of  His 
Royal  Highness  Albert  Edward, 
Prince  of  Wales,  to  sell  and  ex- 
change lands  and  enfranchise 
copyholds,  parcel  of  the  posses- 
sions of  the  Duchy  of  Cornwall, 
to  purchase  other  lands,  and  for 
other  purposes. 

An  Act  to  confirm  the  awards  of 
assessionable  manors  commis- 
sioners, and  for  other  purposes 
relating  to  the  Duchies  of  Corn- 
wall and  Lancaster. 

An  Act  to  amend  and  extend  the 
jurisdiction  of  the  Stannaries 
Court. 

The  Companies  Act,  1862 


The  whole  Act. 


The  whole  Act,  except  sec- 
tions four,  six,  and  seven. 
The  whole  Act. 


Section  forty. 


The  Stannaries  Act,  1869 
The  Stannaries  Act,  1887 


Sections  seven   to   eleven, 
and  section  thirteen. 


The  whole  Act,  except  sec- 
tions one  and  thirty-one. 

Section  eighty-three,  from 
"  and  the  vice- warden  " 
to  end  of  section,  sections 
one  hmidred  and  eight 
and  one  hundred  and  six- 
teen, section  one  hundred 
and  twenty  -  four  from 
"Provided"  to  the  end 
of  the  section,  and  section 
one  hundred  and  seventy- 
two. 

Sections  twenty- seven  to 
thirty-three,  and  thirty- 
eight  to  forty-four. 

Sections  eight,  twenty- 
eight,  thirty,  thirty-two, 
and  thirty-three. 
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THE  PEEFEEENTIAL  PAYMENTS  IN  BANKEUPTCY 
AMENDMENT  ACT,  1897. 

(GO  &  61  YicT.  c.  19.) 

An  Act  to  amend  the  Law  regarding  Preferential  Payments  in  the  case 
of  Companies.  [loth  July,  1897.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1 .  This  Act  may  be  cited  as  the  Preferential  Payments  in  Bankruptcy  Amend-  Short  title, 
ment  Act,  1897. 

2.  In  the  winding-up  of  any  company  under  the  Companies  Act,  1862,  and  the  Priority  of 
Acts  amendino-  the  same,  the  debts  mentioned  in  section  one  of  the  Preferential  certain  debts. 
Payments  in  Bankruptcy  Act,  1888,  shall,  so  far  as  the  assets  of  the  company  25  &  26  Vict' 
available  for  payment  of  general  creditors  may  be  insufficient  to  meet  them,  have  ^   gg 
priority  over  the  claims  of  holders  of  debentures  or  debenture  stock  under  any  ^'i  ^'52  Vict 
floating  charge  created  by  such  company,  and  shall  be  paid  accordingly  out  of  any  g_  g2. 
property  comprised  in  or  subject  to  such  charge. 

3.  In  case  a  receiver  is  appointed  on  behalf  of  the  holders  of  any  debentures  Payment  of 
or  debenture  stock  of  a  company  secured  by  a  floating  charge,  or  in  case  possession  (Jebts  out  of 
is  taken  by  or  on  behalf  of  such  debenture  holders  of  any  property  comprised  in  or  assets  in 
subject  to  such  charge,  then  and  in  either  of  such  cases,  if  the  company  is  not  at  certain  cases 
the  time  in  course  of  being  wound  up,  the  debts  mentioned  in  section  one  of  the 

said  Preferential  Payments  Act  shall  be  paid  forthwith  out  of  any  assets  coming  to 
the  hands  of  the  receiver,  or  other  person  taking  possession  as  aforesaid,  in  priority 
to  any  claim  for  principal  or  interest  in  respect  of  such  debentures  or  debenture 
stock.  And  the  periods  of  time  mentioned  in  the  said  Act  shall  be  reckoned  from 
the  date  of  the  appoiutment  of  the  receiver  or  possession  being-  taken  as  aforesaid, 
as  the  case  may  be.  But  any  payments  made  under  this  section  shall  be  recouped 
as  far  as  may  be  out  of  the  assets  of  the  company  available  for  payment  of  general 
creditors. 

'  Application 

4.  In  the  application  to  Ireland  of  this  Act  the  Preferential  Payments  in  Bank-  to  Ireland, 
ruptcy  (Ireland)  Act,  1889,  shall  be  substituted  for  the  Preferential  Payments  in  52  &  53  Vict. 
Bankruptcy  Act,  1888,  and  in  particular  section  four  of  the  said  Act  of  1889  shall  c.  60. 

be  substituted  for  section  one  of  the  said  Act  of  1888.  5I«&52  Vict. 

c.  62. 

5.  This  Act  shall  not  extend  to  Scotland.  Extent  of 

Act. 
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(B.)— Rules  and  Orders. 


Rules  under 
Order  of  1862 
not  to  apply  in 
compulsory 
windings-up 
after  Deo.  31, 
1890. 

But  applied 
to  voluntary 
and  super- 
vision cases. 
p.  3 


GENERAL  ORDER  OF  THE   COURT  OF  CHANCERY 
OF  11th  November,  1862. 

The  Rules  contained  in  the  General  Order  of  the  Court  of  Chancery  of  1862,  and 
the  forms  prescribed  by  such  Rules,  shall  from  and  after  the  commencement  of 
these  Rules  cease  to  have  effect  or  apply  in  the  winding-up  of  any  company  wound 
up  under  the  order  of  the  Court  where  the  winding-up  order  is  made  after  the  31st 
of  December,  1890.     (R.  180  of  1890.) 

In  all  proceedings  for  the  winding-up  of  a  company  under  the  supervision  of  the 
Court,  or  the  voluntary  winding-up  of  a  company,  to  which  these  rules  apply,  the 
rules  contained  in  the  General  Order  of  the  High  Court  of  Chancery  dated  the  11th 
of  November,  1862,  which  relate  to  such  proceedings,  shall,  so  far  as  applicable,  be 
observed,  subject  to  the  following  modifications  : — • 

(«.)  Expressions  in  the  said  order  relating  to  the  judge  shall  be  deemed  to  refer 

to  the  judge  of  the  High  Court  within  the  meaning  of  these  rules. 
(J.)  Expressions  in  the  said  order  relating  to  the  chief  clerk  and  the  Chambers  of 

the  judge  shall  be  deemed  to  refer  to  the  registrar  and  his  office. 
(c.)  All  orders  shall  be  drawn  up  and  filed  in  the  office  of  the  registrar  in  the 
manner  hereinbefore  provided  with  reference  to  orders  made  on  the  com- 
pulsory winding-up  of  a  company,  and  rule  11  of  these  rules,  relating  to 
the  filing  of  afiidavits  and  other  documents  in  the  registrar's  office,  shall 
apply  to  all  such  proceedings.     (R.  17  of  April,  1892.) 


Petition  to  wind  up  Company. 

1.  Relates  to  intituling  petitions  for  winding-up  by  or  subject  to  the  supervision 
of  the  Court,  and  is  supei'seded  by  R.  33  of  1890. 

2.  Relates  to  advertisements  of  petitions  for  winding-up  by  or  subject  to  the 
supervision  of  the  Court,  and  is  superseded  by  R.  34  of  1890. 

3.  Is  in  substantially  the  same  words  as,  and  is  superseded  by,  R.  3o  of  1890. 

4.  Is  in  substantially  the  same  words  as,  and  is  superseded  by,  R.  36  of  1890. 

5.  Is  in  exactly  the  same  words  as,  and  is  superseded  by,  R.  37  of  1890. 


Order  to  tvind  up  Company. 

p.  675  6.  Every  order  for  the  winding-up  of  a  company  [by  the  Court,  or]  subject  to 

its  supervision,  sliall,  witliin  twelve  days  after  the  date  thereof,  be  advertised  by 
the  petitioner  once  in  the  London  Gazette,  and  shall  be  served  upon  such  persons  (if 
uijy)  and  in  such  manner  as  the  Court  may  direct. 

7.  A  c()i>y  of  every  order  for  winding-up  a  company,  certified  to  be  a  true  copy 
thereof  as  ])ass(;(l  and  entered,  shall  be  left  by  the  petitioner  at  the  Chambers  of 
the  judge,  within  ten  days  after  the  same  sliall  have  been  passed  and  entered, 
and  in  default  tlicreof  any  other  person  interested  in  the  winding-up  may  leave  the 
same,  and  tlic  judge  inay,  if  he  thinks  fit,  give  the  carriage  and  prosecution  of  the 
order  to  sucli  jx  rson.  ITpon  such  cojjy  being  left  a  summons  shall  bo  taken  out  t^ 
proceed  with  the  wiiiding-uj)  of  the  conqjany,  and  be  served  upon  all  j>arties  who 
imiy  have  appeared  ujjou  the  hearing  of  the  petition.     Upon  the  return  of  such 
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summons,  a  time  shall,  if  tlio  judfjo  tliiiik  fit,  1)0  fixed  for  tlic  appointment  of  an 
official  licjuidator,  and  for  the  proof  of  debts,  and  for  the  list  of  coutributorios  to  be 
broui^ht  in,  and  directions  may  be  piven  as  to  tlu'  advertisements  to  be  issued  for  all 
or  anj^  of  such  purposes,  and  generally  as  to  the  proceeding's  and  the  parties  to  attend 
thereon.  The  proceedings  under  the  order  shall  be  continued  by  adjournment,  and, 
■when  necessary,  by  further  summons,  and  any  such  direction  as  aforesaid  may  be 
given,  added  to,  or  varied,  at  any  subsequent  time,  as  may  be  found  necessary. 

[The  order  is  now  on  the  file  of  the  Coui-t,  and  no  copy  of  it  need  be  left  there, 
even  in  supervision  proceedings.  See  jj.  138.  A  sunnnons  to  proceed  in  super- 
vision was  unusual,  to  say  the  least,  even  under  the  old  practice.] 

Official  Liquidator. 

Rr.  8  to  19  dealt  exclusively  with  official  liquidators,  and  have  no  longer  any 
ai)plication.     (See  R.  180  of  1890.) 

Proof  of  Debts. 
Rr.  20  to  28  dealt  exclusively  with  proof  of  debts  in  a  compulsory  winding-up. 

List  of  Contributories. 

Rr.  29  to  31  dealt  exclusively  with  the  list  of  contributories  in  a  compulsory 
"winding-up. 

Sales  of  Property. 

32.  Any  real  or  personal  property  belonging  to  the  company  may  be  sold  with 
the  approbation  of  the  judge,  in  the  same  manner  as  in  the  case  of  a  sale  under  a 
decree  or  order  of  the  Court  in  a  suit,  or,  if  the  judge  shall  so  direct,  by  the  official 
liquidator  ;  and  upon  any  such  sale  by  the  official  liquidator,  the  conditions  or 
contracts  of  sale  shall  bo  settled  and  approved  of  by  the  judge,  unless  he  shall 
otherwise  direct ;  and  the  judge  may,  if  he  thinks  fit,  direct  such  conditions  and 
contracts,  and  the  abstract  of  the  title  to  the  property,  to  be  submitted  to  one  of 
the  conveyancing  counsel  of  the  Court,  under  the  second  of  the  Consolidated  Genei'al 
Orders,  and  may,  on  any  sale  by  public  auction,  fix  a  reserved  bidding  ;  and,  unless 
on  account  of  the  small  amount  of  the  purchase  moneys  or  other  cause,  it  shall, 
having  regard  to  the  amount  of  the  security  given  by  the  official  liquidator,  be 
thought  proper  that  the  purchase  moneys  shall  be  paid  to  him,  all  conditions  and 
contracts  of  sale  shall  provide  that  the  purchase  moneys  shall  be  paid  by  the  respec- 
tive purchasers  into  the  Bank  of  England,  to  the  account  of  the  official  liquidator 
of  the  company. 

Calls. 

Rr.  33  to  35  dealt  exclusively  with  calls  in  a  compulsory  winding-up. 

Payment  in  of  Moneys  and  Deposit  of  Securities. 
Rr.  36  to  44  dealt  exclusively  with  compulsory  winding-up. 

Meetings  of  Creditors  or  Contributories. 

45.  When  the  judge  shall  direct  a  meeting  of  the  creditors  or  contributories  of 
the  company  to  be  summoned  under  the  91st  or  149th  section  of  the  said  Act,  the 
official  liquidator  shall  give  notice  in  writing,  seven  clear  days  before  the  day 
appointed  for  such  meeting,  to  every  creditor  or  contributory,  of  the  time  and  place 
appointed  for  such  meeting,  and  of  the  matter  upon  which  the  judge  desii-es  to 
ascertain  the  wishes  of  the  creditors  or  contributories  ;  or,  if  the  judge  shall  so  direct, 
such  notice  may  be  given  by  advertisement,  in  which  case  the  object  of  the  meeting 
need  not  be  stated,  and  it  shall  not  be  necessary  to  insert  such  advertisement  in  the 
London  Gazette. 

46.  The  votes  of  the  creditors  or  contributories  of  the  company  at  any  meeting 
summoned  by  the  direction  of  the  judge,  may  be  given  either  persoually  or  by 
proxy ;  but  no  creditor  shall  appoint  a  proxy  who  is  not  a  creditor  of  the  company 
whose  debt  or  claim  has  been  allowed,  and  no  contributory  shall  appoint  a  proxy 
who  is  not  a  contributory  of  the  company. 

47.  The  direction  of  the  judge  for  any  meeting  of  creditors  or  contributories  under 
the  91st  or  I49th  section  of  the  said  Act,  and  the  appointment  of  a  person  to  act 
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as  chairman  of  any  such  meeting,  shall  be  testified  by  a  memorandum  signed  by  the 
chief  clerk  of  the  judge. 

Direction  or  Sanction  of  the  Judge. 

\_QH(tre,  -whether  E,r.  48  to  50  are  applicable  to  supervision  proceedings.  They  do 
not  apply  to  voluntary  liquidations.] 

48.  The  sanction  of  the  judge  to  the  drawing,  accepting,  making  and  indorsing 
of  any  bill  of  exchange  or  promissory  note  by  any  official  liquidator,  shall  be  testi- 
fied by  a  memorandum  on  such  bill  of  exchange  or  promissory  note,  signed  by  the 
chief  clerk  of  the  judge. 
p.  684  49.  Every  application  for  the  sanction  of  the  judge  to  a  compromise  with  any 

contributory  or  other  person  indebted  to  the  company,  shall  be  supported  by  the 
affidavit  of  the  official  liquidator  that  he  has  investigated  the  affairs  of  such  con- 
tributory or  person,  and  stating  his  belief  that  the  proposed  compromise  will  be 
beneficial  to  the  company,  and  his  reasons  for  such  behef ;  and  the  sanction  of  the 
judge  thereto  shall  be  testified  by  a  memorandum,  signed  by  the  chief  clerk  of  the 
judge,  on  the  agreement  of  compromise,  unless  any  party  shall  desire  to  appeal 
from  the  decision  of  the  judge,  in  which  case  an  order  shall  be  drawn  up  for  that 
purpose. 

50.  The  direction  or  sanction  of  the  judge  for  any  other  proceeding  or  act  to 
be  taken  or  done  by  the  official  liquidator  shall  be  obtained  upon  summons,  and  an 
order  shall  be  drawn  up  thereon,  unless  the  judge  shall  otherwise  direct. 

Applications  to  the  Court  or  Judge  under  sects.  137,  138,  141,  167,  and  168  of  the  Act. 

p.  655  51.  Every  application  under  the  137th,  138th,  or  141st  section  of  the  said  Act 

shall  be  made  by  petition  or  motion,  or,  if  the  judge  shall  so  direct,  by  summons  at 
Chambers  ;  and  every  apj)lication  under  the  167th  or  168th  section  of  the  said  Act 
shall  be  made  by  petition. 

Orders, 

52.  All  orders  made  in  Chambers  shall  be  drawn  up  in  Chambers,  unless  specially 
directed  to  be  drawn  up  by  the  registrar,  and  shall  be  entered  up  in  the  same 
manner,  and  in  the  same  office,  as  other  orders  made  in  Chambers. 

Adverliseincnts. 

p.  675  53.  When  an  advertisement  is  required  for  any  purpose  except  where  otherwise 

directed  by  these  rules,  the  advertisement  shall  be  inserted  once  in  the  London 
Gazette,  and  in  such  other  newspaper  or  newspapers,  and  for  such  number  of  times 
as  may  bo  dii-ected.  The  judge  may,  in  such  cases  as  he  shall  thmk  fit,  dispense 
with  any  advertisement  required  by  these  rules. 

Admission  of  Documents. 
E.  54  is  superseded  by  R.  S.  C,  Ord.  XXXII.  rr.  2,  3,  supra,  p.  128. 

Affidavits. 

55.  Where  an  order  shall  have  been  made  for  the  winding-up  of  any  company, 
any  person  intending  to  use  any  affidavit  in  any  proceeding  under  such  order,  shall 
file  the  same  in  the  [liccord  and  Writ  Clerks'  Office],  and  give  notice  thereof  to 
the  official  liquidator.  The  person,  other  than  the  official  liquidator,  filing  the 
affidavit  shall  not  bo  rcquii-ed  to  take  an  office  copy  thereof,  but  an  office  copy 
thereof  shall  be  taken  by  the  official  liquidator,  and  he  shall  produce  the  same  at 
the  hearing  of  any  ap])licati()n  or  proceeding  upon  which  it  is  intended  to  be  used, 
unless  the  judge  shall  otliorvvise  direct. 

[Hco  II.  H.  C,  Ord.  XXXVIII.  r.  20.  The  affidavit  is  now  filed  at  Eoom  (>(!,, 
Bankruptcy  Buildings.] 

Certificate  of  Chief  Clerk. 

56.  The  '18th,  49th,  SOth,  51st,  52nd  and  5.")th  Rules  of  the  35th  of  the  Consoli- 
dated General  Orders  shall  apply  to  all  certificates  of  the  chief  clerk  in  the  matter 
of  tho  winding-up  of  any  comimny  ;  nevertheless,  certificates  on  passing  the  official 
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liquidator's  accounts  may  be  approved  and  si^'nod  by  the  judge  without  delay,  and 
upon  beinn;-  so  si<^ned  shall  be  filed  and  forthwith  acted  upon. 

[For  "chief  clerk,"  now  read  "registrar,"  if  the  rule  is  not  now  obsolete.  See 
E.  17  of  April,  1892.]  • 

Register  and  File  of  Proceedings. 

57.  A  register  shall  be  kept  of  all  proceedings  in  the  judge's  chambers,  iu  each 
matter,  in  the  same  manner  as  required  by  the  o7th  rule  of  the  35th  of  the  Consoli- 
dated General  Orders,  and  no  documents  or  proceedings  are  to  be  filed  iu  the  judge's 
chambers,  unless  the  judge  shall  otherwise  direct. 

[For  "  judge's  chambers,"  now  read  "  registrar's  office."     R.  17  of  April,  1892.] 

68.  All  orders,  exhibits,  admissions,  memorandums,  and  office  copies  of  affidavits, 
examinations,  depositions,  and  certificates,  and  all  other  documents  relating  to  the 
winding-up  of  any  company,  shall  be  filed  by  the  official  liquidator,  as  far  as  may 
be,  in  one  continuous  file,  and  such  file  shall  be  kept  by  him  or  otherwise,  as  the 
judge  may  from  time  to  time  direct.  Every  contributory  of  the  company,  and  every 
creditor  thereof  whose  debt  or  claim  has  been  allowed,  shall  be  entitled,  at  all 
reasonable  times,  to  inspect  such  file  free  of  charge,  and,  at  his  own  expense,  to  take 
copies  or  extracts  from  any  of  the  documents  comprised  therein,  or  to  be  furnished 
"with  such  copies  or  extracts  at  a  rate  not  exceeding  three  halfpence  per  folio  of 
Beventy-two  words  ;  and  such  file  shall  be  produced  in  Court,  or  before  the  judge, 
and  otherwise,  as  occasion  may  require. 

[This  rule,  so  far  as  the  High  Court  is^concerned,  seems  to  be  superseded  by  R.  11 
of  April,  1892,  and  R.  1  of  November,  1895.     (See  R.  17  of  April,  1892.)] 

Provisional  Official  Liquidators. 

59.  All  the  above  rules  relating  to  official  liquidators  shall,  as  far  as  the  same 
are  applicable,  and  subject  to  the  dii'ections  of  the  judge  in  each  case,  apply  to 
provisional  official  liquidators. 

Attendance  and  Apjyearance  of  Parties. 

60.  Every  person,  for  the  time  being  on  the  list  of  contributories  of  the  company  pp.  138,  176 
left  at  the  chambers  of  the  judge  by  the  official  liquidator,  and  every  person  having 

a  debt  or  claim  against  the  company,  allowed  by  the  judge,  shall  be  at  liberty,  at  his 
own  expense,  to  attend  the  proceedings  before  the  judge,  and  shall  be  entitled,  upon 
payment  of  the  costs  occasioned  thereby,  to  have  notice  of  all  such  proceedings  as 
he  shall  by  written  request  desire  to  have  notice  of  ;  but  if  the  judge  shall  be  of 
opinion  that  the  attendance  of  any  such  person  upon  any  proceeding  has  occasioned 
any  additional  costs  which  ought  not  to  be  borne  by  the  funds  of  the  company,  he 
may  direct  such  costs,  or  a  gross  sum  in  lieu  thereof,  to  be  paid  by  such  person  ;  and 
such  person  shall  not  be  entitled  to  attend  any  further  proceedings  until  he  has  paid 
the  same. 

[The  rule  is  repeated  in  R.  173  of  1890.] 

61.  The  judge  may  from  time  to  time  appoint  any  one  or  more  of  the  contribu- 
tories, or  creditors,  as  he  thinks  fit,  to  represent  before  him,  at  the  expense  of  the 
company,  all  or  any  class  of  the  contributories  or  creditors,  upon  any  question  as  to 
a  compromise  with  any  of  the  contributories  or  creditors,  or  in  and  about  any  other 
proceedings  before  him  relating  to  the  winding-up  of  the  company,  and  may  remove 
the  person  or  persons  so  appointed.  In  case  more  than  one  person  shall  be  so  ap- 
pointed, they  shall  unite  in  employing  the  same  solicitor  to  represent  them. 

62.  No  contributory  or  creditor  shall  be  entitled  to  attend  any  proceedings  at  the 
chambers  of  the  judge,  unless  and  until  he  has  entered  in  a  book  to  be  kept  there 
for  that  purpose  his  name  and  address,  and  the  name  and  address  of  his  solicitor  (if 
any),  and  upon  any  change  of  his  address  or  of  his  solicitor,  his  new  address,  and 
the  name  and  address  of  his  new  solicitor. 

[Repeated  in  rule  of  19th  May,  1896.] 

Services  of  Summonses,  Notices,  ^c. 

63.  Services  upon  contributories  and  creditors  shall  be  effected  (except  when  per- 
sonal service  is  required)  by  sending  the  notice,  or  a  copy  of  the  summons  or  order 
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or  other  proceeding,  through  the  post  in  a  prepaid  letter,  addressed  to  the  solicitor 
of  the  party  to  be  served  (if  any)  or  otherwise  to  the  party  himself  at  the  address 
entered  or  last  entered  pursuant  to  the  preceding  rule  ;  or  if  no  such  entry  has  been 
made,  then,  if  a  contributory,  to  his  last  known  address  or  place  of  abode  ;  and  if  a 
creditor,  to  the  address  given  by  him,  pursuant  to  the  foi-egoiug  R.  20  ;  and  such 
notice,  or  copy  summons,  order,  or  other  proceeding,  shall  be  considered  as  served 
at  the  time  the  same  ought  to  be  delivered  in  the  due  course  of  delivery  by  the  post 
office,  and  notwithstanding  the  same  may  be  returned  by  the  post  office. 

64.  No  service  under  these  rules  shall  be  deemed  invalid  by  reason  that  the 
Christian  name,  or  any  of  the  Christian  names,  of  the  person  on  whom  service  is 
sought  to  be  made,  has  been  omitted,  or  designated  by  initial  letters,  in  the  list  of 
contributories,  or  in  the  summons,  order,  notice,  or  other  document  wherein  the 
name  of  such  contributory  or  creditor  is  contained,  provided  the  judge  is  satisfied 
that  such  service  is  in  other  respects  sufficient. 

Termination  of  Winding-up. 
Er.  65  to  67  apply  exclusively  to  compulsory  winding-up. 

68.  Duties  of  solicitor  of  official  liquidator. 

For  7ns. 

69.  The  forms  set  forth  or  referred  to  in  the  third  schedule  to  these  orders,  with 
such  variations  as  the  circumstances  of  each  case  may  require,  may  be  used  for  the 
respective  purposes  mentioned  in  such  schedule. 

[The  forms  where  applicable  have  been  inserted  in  their  proper  places.  Many  of 
the  forms  of  1890  are  based  on  them.] 

Fees. 

70.  Solicitors  shall  be  entitled  to  charge,  and  be  allowed,  the  fees  set  forth  and 
referred  to  in  the  first  schedule  hereto,  unless  the  Court  or  judge  shall  otherwise 
specially  direct. 

71.  The  fees  of  Court  set  forth  and  referred  to  in  the  second  schedule  hereto, 
shall  be  paid  in  relation  to  proceedings  in  the  Court  of  Chancery  under  the  Com- 
panies Act,  1862,  and  shall  be  collected  by  means  of  stamps,  in  the  manner  pre- 
scribed by  the  39th  of  the  Consolidated  General  Orders. 

[Cons.  Order  repealed.     See  App.  0.,  R.  S.  C.  1883. 

As  to  Court  fees,  see  now  Order  of  Supreme  Court  of  4th  July,  1884,  and  Order 
as  to  Fees,  of  Dec.  1891,  infra.'] 

Taxation  of  Costs. 

72.  "Wliere  an  order  is  made  in  Court  or  Chambers  for  payment  of  any  costs, 
the  order  shall  direct  the  taxation  thereof  by  the  taxing  master ;  except  in  cases 
where  a  gross  sum  in  lieu  of  taxed  costs  is  fixed  by  the  order  in  accordance  with  the 
37th  rule  of  the  40th  of  the  Consolidated  General  Orders. 

See  R.  S.  C,  Ord.  LXV.  r.  23. 

Power  of  Judge. 

73.  The  power  of  the  Court,  and  of  the  judge  sitting  in  Chambers,  to  enlarge 
or  abridge  the  time  for  doing  any  act,  or  taking  any  proceeding  to  adjourn,  or 
review  any  proceeding  and  to  give  any  direction  as  to  the  course  of  proceeding,  ia 
unaffected  by  these  rules. 

General  Directions. 

74.  Tlio  general  practice  of  the  Court,  including  the  course  of  proceeding  and 
practice  at  the  judges'  chambers,  as  provided  by  the  statute  16  &  16  Vict.  c.  80, 
and  the  General  Orders  of  the  Court  relative  thereto,  shall,  in  cases  not  provided 
for  by  the  Companies  Act,  1862,  or  these  rules,  and  so  far  as  the  same  are  applic- 
able, and  not  inconsistent  with  the  said  Act,  or  these  rules,  apply  to  all  proceedings 
for  winding-up  a  company.     (And  see  R.  178  of  1890.) 
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Application  of  Rules. 


75.  These  rules  apply  only  to  proceedings  under  the  Companies  Act,  1862. 
[But  see  R.  17  of  April,  1S92.] 


Commencement  of  Rides. 

76.  These  rules  shall  take  effect  and  come  into  operation  on  and  after  the  25th 
day  of  November,  18G2. 

Interpretation. 

77.  The  1st  rule  of  the  23rd  of  the  Consolidated  General  Orders,  and  the  general 
interpretation  clause  therein,  shall  be  deemed  to  extend  and  apply  to  the  rules  of 
this  order;  and  such  rules  shall  have  the  effect  of  and  be  deemed  to  be  General 
Orders  of  the  Court. 

[Cons.  Orders  repealed.     See  App.  0.  to  R.  S.  C.  1883.] 


870 


Appendix  B. 


COMPANIES  WINDING-UP  EULES,  1890. 


of  terms, 
p.  7 


GENERAL  RULES  MADE  PURSUANT  TO  SECTION  26  OF  THE 
COMPANIES  (WINDING-UP)  ACT,  1890. 

Peeliminaey. 

Short  title  and  1.  These  Rules  may  be  cited  as  "The  Companies  Winding-up  Rules,  1890." 
commence-  They  shall  come  into  operation  on  the  first  day  of  Janiiary  one  thousand  eight 
ment.  hundred  and  ninety-one. 

Interpretation       2.  In  these  Rules,  unless  the  context  or  subject-matter  otherwise  requires, — 
{a.)    "The  Acts"  means  the  Companies  Acts,  1862  to  1890. 

"  The  company  "  means  a  company  which  is  being  wound  up,  or  against  which 

proceedings  to  have  it  wound  up  have  been  commenced. 
"The   Couft''  includes  a  Judge  of  the   Court,  and  a  chief  clerk  of  the  Chancery 
Division  of  the  High  Court,  or  other  officer  of  the  Court  when  exercising  the 
powers  of  the  Court  pursuant  to  the  Acts  or  these  Rules,  or  the  practice  of  the 
Court. 
"  Creditor"  includes  a  corporation,  and  a  firm  of  creditors  in  partnership. 
"Gazetted"  means  published  in  the  London  Gazette. 

^^  Judge''''  means  in  the  High  Court  the  judge  to  whom  the  petition  to  wind  up  the 
company  is  assigned,  and  in  any  other  Court  the  judge  thereof  or  officer  who 
exercises  the  poxcers  of  the  judge  thereof. 
"Proceedings"  means  the  proceedings  in  the  winding-up  of  a  company  under 

the  Acts. 
' '  Official  Receiver ' '  includes  any  officer  appointed  by  the  Board  of  Trade  to 

discharge  the  duties  of  official  receiver  under  the  Acts. 
"Registrar,''''  as  applied  to  a  County  Court,  includes,  where  there  are joiitt  registrars, 
either  of  such  registrars,  or  a  deputy  registrar,  and  as  applied  to  any  Court 
other  than  the  High  Court,  means  and  includes  the  officer  of  the  Court  whose 
duty  it  is  to  exercise  in  relation  to  a  ivind'ing-up  the  functions  which  in  the 
High  Court  are  exercised  by  a  registrar  or  chief  clcr/c. 
"  Sealed  "  means  sealed  with  the  seal  of  the  Court. 
"  Taxing  Officer"  means  the  officer  of  the  Coiu't  whose  duty  it  is  to  tax  costs 

in  the  proceedings  of  the  Court  under  its  ordinary  jurisdiction. 
' '  Liquidator ' '  includes  an  official  receiver  when  acting  as  liquidator. 
(l).)  In  the  application  of  these  Rules  to  any  Court  other  than  the  High  Covirt, 
the  registrar  may,  under  the  general  or  special  directions  of  the  judge, 
hear  and  determine  any  application  or  matter  which  under  the  Acts  and 
these  Rules  may  be  determined  in  Chambers. 

{The  drjini/ions  of  "Court"  and  "judge"  are,  so  far  as  the  High  Court  is 
concerned,  annulled  by  R.  34  of  April,  1892,  other  definitions  being  given  in  R.  35, 
which  also  defines  "registrar"  in  the  High  Court.) 

use  of  forms         3, — (].)  The  forms  in  the  Appendix,  where  applicable,  and  where  they  are  not 

m  Appendix,     applicable  forms  of  the  like  character,  with  such  variations  as  circumstances  may 

p.  19  rcfjuirc,  shall  bo  used.     Whore  such  forms  are  applicable  any  costs  occasioned  by 

the  use  of  any  other  or  more  jirolix  forms  nhall  be  borne  by  or  disallowed  to  the  party 

using  tlio  same,  utdess  fho  Court  sliall  otherwise  direct. 

(2.)  I'rovided  that  the  Board  of  Trade  may  from  time  to  time  alter  any  forms 
■wlii(;li  relate  to  matters  of  an  jidministrative  and  not  of  a  judicial  character,  or  sub- 
stitute new  forms  in  lieu  thereof.  Where  the  Board  of  Trade  alters  any  form,  or 
substitutes  any  now  form  in  lieu  of  a  form  prescribed  by  these  rules,  such  altered 
or  substituted  form  shall  bo  published  in  the  London  Gazette. 


p.  28 
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Court  and  Ciiambees. 

4.  In  the  High  Court—  Proceedings 
(1.)  All  matters  and  applications  to  the  Court  or  a  judge  in  the  tvinding-iip  of  a  com-   in  High 

pany  as  to  which  the  procedure  and  practice  is  not  altered  by  the  Companies  Court. 
[JVinding-up)  Act,  1890,  and  these  Rules,  and  which  according  to  the  practice 
of  the  Court  or  the  directions  of  the  judge  have  been  heard  in  Court  or  in 
Chambers,  shall  continue  to  be  so  heard. 
(2.)  Subject  to  the  provisions  of  the  Companies  {Winding -t(j))  Act,  1890,  and  these 
Mules,  applications  to  the  Court  under  the  said  Act  and  these  Rules  shall  be 
heard  in  Court  or  in  chambers  according  as  the  judge  shall  by  any  general  or 
special  directions  order.  Provided  that  appeals  to  the  Court  from  the  official 
receiver  and  Board  of  Trade  and  liquidator  shall  be  brought  by  notice  of  motion 
to  the  Court  pursuant  to  the  Rules  of  the  Supreme  Court  with  reference  to  motions. 
[Annulled  by  R.  Z^  of  April,  1892,  and  see  now  Rr.  3  and  5  of  April,  1892.) 

5.  In  Courts  other  than  the  High  Court  the  following  matters  and  ajiplications  Proceedings 
to  the  Court  shall  be  hoard  in  open  Court : —  in  Courts 

(ff.)  Petitions.  other  than 

(/;.)  Public  examinations.  High  Court. 

(c)  Applications  imder  section  1G7  of  the  Companies  Act,  1862.  pp   25,  551 

\d.)  Applications  to  rectify  the  register.  5ij'9   530, 

((?.)  Appeals  from  the  official  receiver  and  Board  of  Trade. 

(y.)  Appeals  from  any  decision  or  act  of  the  Hquidator. 

(^r.)  Applications  relating  to  the  admission  or  rejection  of  proofs. 

(A.)  Proceedings  under  section  10  of  the  Companies  (Winding-up)  Act,  1890. 

6.  Siibject  to  the  provisions  of  the  Acts  and  Rules,  any  matter  or  application  in  Adjourn- 
a  Court  other  than  the  High  Court  may  at  any  time,  if  the  judge  thinks  fit.  be  ment  from 
adjourned  from  Chambers  to  Court  or  from  Court  to  Chambers  ;  and  if  all  the  con-    Chambers  to 
tending  parties  requhe  any  matter  or  application  to  be  adjourned  from  Chambers  Court  and 
into  Court  it  shall  be  so  adjoiu-ned.  vice  versd. 

p.  28 
Proceedings. 
7. — (1 .)  Every  proceeding  in  Court  or  in  Chambers  under  the  Acts  shall  be  dated,   Proceedings, 
and  shall  be  intituled  "In  the  matter  of  the  Companies  Acts,  1862  to  1890,"  -with  how  intituled, 
the  name  of  the  Coiu't  in  which  it  is  taken,  and  of  the  company  to  which  it  relates.   Forms  1  and  2. 
Numbers  and  dates  may  be  denoted  by  figures. 

(2.)  The  first  proceeding  in  every  winding-up  matter  shall  have  a  distinctive 
number  assigned  to  it  by  the  proper  officer,  and  all  subsequent  proceedings  in  the 
same  matter  shall  bear  the  same  number.  Transfer  bv 

8.  A  judge  of  the  High  Court  to  whom  the  exercise  of  the  jurisdiction  to  wind  ,-,](io.g  Qt 
up  companies  is  assigned  may  at  any  time,  for  good  cause  shown,  order  the  pro-    ttj^v.  Court 
ceedings  in  any  Court  other  than  the  High  Court  to  be  transferred  to  the  High   r    "g  ^^  .  „+ 
Court,  or  any  proceedings  in  the  High  Court  to  be  transfei-red  from  the  High  Court   q£  ^§gQ-] 

to  any  other  Court.     Where  the  transfer  is  to  the  High  Court,  the  winding-up  j^qj-j^j  3  [5781 
shall  be  assigned  to  the  judge  who  made  the  order  of  transfer.  enw 

9.  The  judge  of  any  Court  having  jiirisdiction  to  order  the  winding-up  of  a  L,' 
company  other  than  the  High  Court  or  a  Palatine  Court  may  at  any  time,  for  good  i^-ijinsier  by 
cause  shown,  order  any  proceedings  which  have  been  commenced  or  are  pending  in  J^  o®      , 
his  Court  to  be  transferred  to  any  Court  which  has  jurisdiction  to  order  the  winding-  ^ourt  other 
up  of  a  company  not  being-  the  High  Court  or  a  Palatine  Court.  tlian  iiign 

10.  Notice  of  an  application  for  a  transfer  of  proceedings  shall  be  served  on  the  ^''^     „  r»;iyaT 
official  receiver  before  the  hearing  thereof.  caw"^  [OToJ. 

11.  When  an  order  of  transfer  has  been  made  the  person  on  whose  application  P'  "^' 

the  order  is  made  shall,  if  the  transfer  is  to  the  High  Court,  lodge  with  the  chief  N^otice  to  official 

clerk  of  the  judge  to  whom  the  winding-up  becomes  assigned,  and  if  the  transfer  is  ^'^'^^'iEf' 

to  any  other  Court  with  the  reo-istrar  of  that  Court,  a  sealed  copy  of  the  order  of  „' 

transfer  Transmission 

transier.  ....  of  order  of 

12.  Where  the  proceedings  in  any  winding-up  are  transferred  by  any  Court,  the  transfer. 
official  receiver  of  the  Court  to  which  such  proceedings  are  transferred  shall  become  p.  507 
the  official  receiver  in  the  winding-up  in  place  of  the  official  receiver  of  the  Court  Transfer  of 
from  which  the  proceedings  are  transferred.  official  receiver's 

13.  AVhere  any  proceedings  are  transferred  from  a  Court  to  any  other  Court,  the  '^^"j-'^i 
records  of  proceedings  shall,  if  the  transfer  is  to  the  High  Court,  be  transmitted  to  ^' 

the  chief  clerk  of  the  judge  to  whom  the  winding-up  becomes  assigned,  and  if  the  Transmission 
transfer  is  to  any  other  Court  to  the  registrar  of  that  Court.  of  records, 

J).  507 
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Notice  of 
transfer  to 
official 
receiver  and 
Board  of 
Trade. 

Form  4  [5791. 
p.  507 
Transfer  of 
jurisdiction  of 
County  Court 
and  pending 
business, 
p.  508 


14.  As  soon  as  the  chief  clerk  of  the  judge  (if  the  transfer  is  to  a  judge  of  the 
High  Court)  or  the  registrar  of  the  Coui-t  (if  the  transfer  is  to  any  other  Court)  has 
received  the  records  of  proceedings  from  the  Court  from  which  the  transfer  is  made 
he  shall  give  notice  of  the  transfer  to  the  official  receiver  of  the  Court  to  which  the 
proceedings  are  transferred,  who  shall  give  notice  of  the  transfer  to  the  Board  of 
Trade.  When  a  winding-up  is  transferred  from  one  Court  to  another,  it  shall 
receive  a  new  distinctive  number. 

15.  Whenever  the  Lord  Chancellor,  by  order  under  his  hand,  shall  exclude  any 
County  Court  from  having  jurisdiction  under  the  Acts,  or  shall  attach  the  district 
or  any  part  of  the  district  of  a  County  Court  to  the  High  Court,  or  any  other 
County  CoiU't,  or  shall  detach  the  district  or  any  part  of  the  district  of  any  County 
Court  from  the  district  and  jurisdiction  of  the  High  Court,  any  winding-up 
business  pending  in  the  Court  or  district  to  which  the  order  relates  shall  become 
transferred  to  such  Court  as  shall  be  mentioned  for  the  purpose  in  the  order  ;  and, 
thereupon,  the  Rules  as  to  transfer  of  proceedings  shall  apply  to  the  transfer  of 
such  pending  proceedings  in  all  respects  as  if  the  proceedings  had  been  transferred 
by  order  of  a  Court  having  power  to  transfer  proceedings. 


Shorthand 
notes,  &c. 
Forms  5,  6,  7 
[612,  613, 
6181. 
p.  526 


Committal  of 
contumacious 
witness. 
Form  39  [616]. 
p.  526 


Place  of 
hitting  of 
County  Court, 
p.  €07 
Times  for 
holding 
Courts  other 
than  the 
Hifrh  Court, 
p.  607 

Duties  of 
bailiff,  &c. 
pp.  29,  607 


Witnesses  and  Depositions. 

16.  If  the  Court  or  the  officer  of  the  Court  before  whom  any  examination  is 
under  the  Acts  and  these  Kules  directed  to  be  held  shall  in  any  case,  and  at  any 
stage  in  the  proceedings,  be  of  opinion  that  it  would  be  desirable  that  a  person 
(other  than  the  person  before  whom  an  examination  is  taken)  should  be  appointed 
to  take  down  the  evidence  of  any  pers(m  examined  under  the  Acts  and  Rules  in 
shorthand  or  otherwise,  it  shall  be  competent  for  the  Court  or  officer  aforesaid  to 
make  such  appointment ;  provided  that  Avhere  the  application  is  made  by  the  official 
receiver  he  shall  nominate  a  person  for  the  purpose,  and  the  person  so  nominated 
shall  be  appointed,  unless  the  Court  or  officer  holding  the  examination  shall  other- 
wise order.  Every  person  so  appointed  shall  be  paid  a  sum  not  exceeding  one 
guinea  a  day,  and  where  the  Court  appoints  a  shorthand  writer  a  sum  not  exceed- 
ing Sd.  per  folio  of  90  words  for  any  transcript  of  the  evidence  that  may  be 
required,  and  such  sums  shall  be  paid  by  the  party  at  whose  instance  the  appoint- 
ment was  made,  or  out  of  the  assets  of  the  company  as  may  be  directed  by  the  Court. 

17.  —  (1.)  If  a  person  examined  before  a  registrar  or  other  officer  of  the  Court 
who  has  no  power  to  commit  for  contempt  of  Court,  refuses  to  answer  to  the 
satisfaction  of  the  registrar  or  officer  any  question  which  he  may  allow  to  be  put, 
the  registrar  or  officer  shall  report  such  refusal  to  the  judge,  and  upon  such  report 
being  made  the  person  in  defaidt  shall  be  in  the  same  position  and  be  dealt  with  in 
the  same  manner  as  if  he  had  made  default  in  answering  before  the  judge. 

(2.)  The  report  shall  be  in  writing,  but  without  affidavit,  and  shall  set  forth  the 
question  put,  and  the  answer  (if  any)  given  by  the  person  examined. 

(3.)  The  registrar  or  officer  shall,  before  the  conclusion  of  the  examination  at 
which  the  default  in  answering  is  made,  name  the  time  when  and  the  place  where 
the  defaidt  will  be  reported  to  the  judge  ;  and  upon  receiving  the  report  the  judge 
may  take  such  action  thereon  as  he  shall  think  fit.  If  the  judge  is  sitting  at  the 
time  when  the  default  in  answering  is  made,  such  default  may  be  reported 
immediately. 

Sittings  of  Courts. 

18.  Subject  to  the  orders  of  the  Lord  Chancellor,  the  place  of  sitting  of  each 
County  Court  having  jurisdiction  under  the  Acts  shall,  for  the  purpose  of  such 
jurisdiction,  be  the  town  in  which  the  Court  holds  its  sittings  for  the  general 
business  of  the  Court,  under  the  provisions  of  the  County  Courts  Act,  1888. 

19.  Subject  to  the  provisions  of  the  Acts,  the  times  of  the  sitting  of  each  Court 
otlicr  than  the  High  Court  in  matters  of  the  winding-up  of  companies  shall  be  those 
appointed  for  the  transaction  of  the  general  business  of  the  Court,  unless  the  judge 
of  any  such  Court  shall  otherwise  order. 

{Sec  Counlij  Court  {Stana/n-ics  Jurisdiction)  Rules,  1897,  Rr.  2 — 4.) 

.Service  and  Execution  op  Process. 

20.— (1.)  It  shall  he  the  duty  of  the  high  bailiff  of  a  County  Court  to  serve 
siicli  orders,  summonscB,  petitions,  and  notices  as  the  Court  may  require  him  to 
serve  ;  to  execute  warrants  and  other  jiroccss ;  to  attend  any  sittings  of  the  Court 
(but  not  sittings  in  Cliambers)  ;  and  to  do  and  perform  all  such  things  as  may  be 
required  of  him  by  the  Court. 
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(2.)  But  this  rule  shall  not  be  construed  to  require  any  order,  summons,  petition, 
or  notice  to  bo  served  by  a  bailiff  or  officer  of  the  Court  which  is  not  specially  by 
the  Acts  or  Rules  required  to  be  so  served,  unless  the  Court  in  any  particular 
proceeding  by  order  specially  so  directs. 

21. — (1.)  All  notices  and  other  documents  for  the  service  of  which  no  special  Service, 
mode  is  directed  may  be  sent  by  prepaid  post  letter  to  the  last  known  address  of  the  pp_  29    131 
person  to  be  served  therewith ;  and  the  notice  or  document  shall  be  considered  as 
served  at  the  time  that  the  same  ought  to  be  delivered  in  the  due  course  of  post  by 
the  post  office,  and  notwithstanding  the  same  may  be  returned  by  the  post  office. 

Taxation  of  Costs.  m      a-       <•     ^ 

Taxation  of  costs 

22.  The  provisions  of  the  following  rules  numbered  23  to  30  shall  apply  to  the  payable  by  or  to 
taxation  and  allowance  of  costs  payable  by  or  to  the  official  receiver  or  liquidator  o^^c'il  receiver 
or  which  are  to  be  paid  out  of  the  assets  of  the  company.  ^ly  cilmpany 

23.  Every  person  whose  bill  or  charges  is  or  are  to  be  taxed  shall  in  all  cases  p.  568 
give  not  less  than  four  days'  notice  of  the  appointment  to  tax  the  same  to  the  official  Notice  of  ap- 
reccivcr  and  to  the  liquidator  (if  any).  pointmcut. 

24.  The  bill  or  charges,  if  incurred  prior  to  the  appointment  of  a  liquidator,   p.  568 
sliall  be  lodged  with  the  official  receiver,  and  if  incurred  after  the  appointment  of  a   Lodg-ment  of 
liquidator,  shall  be  lodged  with  the  liquidator,  three  clear  days  before  the  ajjplica-   bill. 

tion  for  the  appointment  to  tax  the  same  is  made.     The  official  receiver  or  the  P-  ^^^ 
liquidator,  as  the  case  may  be,  shall  forthwith,  on  receiving  notice  of  taxation, 
lodge  such  bill  or  charges  with  the  proper  taxing  officer. 

25.  Every  person  whose  bill  or  charges  is  or  are  to  be  taxed  shall,  on  application   Copy  of  bill  to 
either  of  the  official  receiver  or  the  liquidator,  furnish  a  copy  of  his  bill  of  charges  be  furnished, 
so  to  be  taxed,  on  payment  at  the  rate  of  -id.  per  folio,  which  payment  shall  be  p.  569 
charged  on  the  assets  of  the  company.     The  official  receiver  shall  call  the  attention 

of  the  liquidator  to  any  items  which,  in  his  opinion,  ought   to  be  disallowed  or 
reduced,  and  may  attend  or  be  represented  on  the  taxation. 

26.  Where  any  party  to,  or  person  affected  by,  any  proceeding  desires  to  make  Applications 
an  application  for  an  order  that  he  be  allowed  his  costs,  or  any  part   of  them,   for  costs, 
incident  to  such  proceeding,  and  such  application  is  not  made  at  the  time  of  the  p_  569 
proceeding — 

(1.)  Such  party  or  person  shall  serve  notice  of  his  intended  application  on  the 
official  receiver,  and,  if  a  liquidator  has  been  appointed,  on  the  licjuidator. 

(2.)  The  official  receiver  and  liquidator  ^may  appear  on  such  application  and 
object  thereto. 

(3.)  No  costs  of  or  incident  to  such  application  shall  be  allowed  to  the  applicant, 
unless  the  Court  is  satisfied  that  the  apiDlication  could  not  have  been  made  at  the 
time  of  the  proceeding. 

27.  Upon  the  taxation  of  any  bill  of  costs,  charges,  or  expenses  being  com-    Certificate  of 
pleted,  the  taxing  officer  shall  issue  to  the  person  presenting  such  bill  for  taxation  taxation. 

his  certificate  of  taxation.      The  bill  of   costs,   charges,   and  expenses   shall   be  Form  10  [670]. 

filed.  p.  569 

28.  Every  taxing  officer  shall  keep  a   register  of   all   bills  taxed   by  him   in  Reo-ister  of 
windings-up  under  these  rules,  and  shall,  within  fourteen  days  after  the  31st  day  |jj^{^  taxed 

of  October  in  each  year,  make  a  return  to  the  Board  of  Trade  of  all  bills  taxed  by  Forms  9  and  11 

him  during  the  twelve  months  preceding  such  31st  day  of  October.  [677    6761 

29.  Before  the  bill  or  charges  of  any  solicitor,  manager,  accountant,  auctioneer,  z^    ggg 
broker,  or  other  j^erson  employed  by  an  official  receiver  or  liquidator,  is  or  are  ju,     ,.„ 
taxed  a  certificate  in  writing,  signed  by  the  official  receiver  or  liquidator,  as  the  Ceititicate  ot 
case  may  be,   shall  be  produced  to  the  taxing  officer  setting  forth  whether  any,  ^^^^^'oXQ^crQ 
and  if  so  what,  special  terms  of  remuneration  have  been  agreed  to,  and  in  the  PP"         ' 
case  of  the  bill  of  costs  of  a  solicitor,  a  copy  of  the  resolution  or  other  authority 
sanctioning  the  employment. 

30. —  (1.)  Where  any  bill  of  costs,  charges,  fees,  or  disbursements  of  any  solicitor,    Review  of 
manager,    accountant,    auctioneer,   broker,   or  other  person   has  been   taxed  by  a  taxation  at 
registrar  of  a  Court  other  than  the  High  Court,  the  Board  of  Trade  may  require  instance  of 
the  taxation  to  be  reviewed  by  a  taxing  master  of  the  Chancery  Division  of  the  Board  of 
High  Com-t.  Trade. 

(2.)  In  any  case  in  which  the  Board  of  Trade  requii-e  such  a  review  of  taxation  p   559 
as  is  above  mentioned  they  shall  give  notice  to  the  person  whose  bill  has  been  taxed, 
and  shall  apply  to  the  taxing  master  of  the  Chancery  Division  of  the  High  Court  to 
appoint  a  time  for  the  review  of  such  taxation,  and  thereupon  such  taxing  master 
shall  appoint  a  time  for  the  review  of,  and  shall  review,  such  taxation  and  certify 
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Costs  payable 

out  of  the 

assets. 

pp.  231,  308, 

566 


the  result  thereof.  The  Board  of  Trade  shall  give  to  the  person  whose  bill  of  costs 
is  to  be  reviewed  notice  of  the  time  appointed  for  the  review. 

(3.)  Where  any  such  review  of  taxation  as  is  above  mentioned  is  required  to  be 
made  by  a  taxing  master  of  the  Chancery  Division  of  the  High  Court,  the  registrar 
whose  taxation  is  to  be  reviewed  shall  forward  to  the  said  taxing  master  the  bill 
which  is  required  to  be  reviewed. 

(4.)  The  Board  of  Trade  may  appear  upon  the  review  of  the  taxation  ;  and  if, 
upon  the  review  of  the  taxation,  the  bill  is  allowed  at  a  lower  sum  than  the  sum 
allowed  on  the  original  taxation,  the  amount  disallowed  shall  (if  the  bill  has  been 
paid)  be  repaid  to  the  ofiBcial  receiver,  or  the  liquidator,  or  other  person  entitled 
thereto.  The  certificate  of  the  taxing  master  shall  in  every  case  of  a  review  by 
him  under  this  rule  be  a  sufficient  authority  to  entitle  the  person  to  whom  the 
amoimt  disallowed  ought  to  be  repaid  to  demand  such  amount  from  the  person 
liable  to  rejjay  the  same. 

(5.)  There  shall  be  allowed  to  the  person  whose  bill  is  reviewed  such  costs  of  and 
incidental  to  his  appearance  on  the  review  as  the  taxing  master  of  the  High  Court 
shall  think  proper,  and  such  costs  shall  be  paid  to  such  person  out  of  the  assets  of 
the  company  :  Provided  that  the  costs  of  the  attendance  of  a  principal  shall  not  be 
allowed  if  in  the  opinion  of  the  taxing  master  he  could  have  been  sufficiently  repre- 
sented by  his  London  agent. 

Costs  Payable  out  of  the  Assets  of  the  Company. 

31,  The  assets  of  a  company  which  is  being  wound  up,  remaining  after  payment 
of  the  fees,  and  actual  expenses  incurred  in  realising  or  getting  in  the  assets,  shall, 
subject  to  any  order  of  the  Court,  and,  if  the  ivinding-up  is  in  the  Stannaries  Court, 
subject  to  the  provisions  of  the  Staymaries  Act,  1887,  be  liable  to  the  following  payments, 
which  shall  be  made  in  the  following  order  of  priority,  namely  :  — 

First.  The  taxed  costs  of  the  petition,  including  the  taxed  costs  of  any  person 

appearing  on  the  petition  whose  costs  are  allowed  by  the  Coiirt : 
Next.    The  remuneration  of  the  special  manager  (if  any)  : 
,,       The  costs  and  expenses  of  anj^  person  who  makes,  or  concurs  in  making, 

the  company's  statement  of  affairs  : 
,,  The  taxed  charges  of  any  shorthand  writer  appointed  to  take  an  examina- 
tion :  Provided  that  where  the  shorthand  writer  is  appointed  at  the 
instance  of  the  official  receiver  the  cost  of  the  shorthand  notes  shall  be 
deemed  to  be  an  expense  incurred  by  the  official  receiver  in  getting  in 
and  realising  the  assets  of  the  company  : 
,,       The  liquidator's  necessary  disbursements,  other  than  actual  expenses  of 

realisation  heretofore  provided  for : 
,,       The  costs  of  any  person  properly  employed  by  the  liquidator  with  the 

sanction  of  the  committee  of  inspection  : 
,,       The  renumeration  of  the  liquidator  : 

,,       The  actual  out-of-pocket  expenses  necessarily  incurred  by  the  committee 
of  inspection,  subject  to  the  approval  of  the  Board  of  Trade. 
{As  to  icords  in  italics,  see  Stannaries  Court  {Abolition)  Act,  1896.) 


Official  Receivee  as  Peovisional  Liciuidatoe. 

32. — (1.)  After  the  presentation  of  a  petition,  upon  the  apjjlication  of  a  creditor, 
or  of  a  contributory,  or  of  the  company,  and  wpon  proof  by  affidavit  of  sufficient 
grounds  for  the  appointment  of  the  official  receiver  as  provisional  liquidator,  the 
Court  may,  if  it  thinks  fit,  and  upon  such  terms  as  may  be  just,  make  such 
appointment. 

Form21  [154].  (2.)  An  order  appointing  the  official  receiver  to  be  provisional  liquidator  prior  to 
the  making  of  a  winding-up  order,  shall  bear  the  number  of  the  petition  in  respect 
of  whii'h  it  is  made,  and  shall  state  the  nature  and  short  description  of  the  propeiiy 
of  which  the  official  receiver  is  ordered  to  take  possession. 


Appointment 
of  provisional 
liquidator, 
p.  97 


Form  of  petition. 
ForruH  Vi  and  13 
[18,  19]. 
],.  43 

.Advf-rf  i.sc- 
mcrit  of 
petition. 


Petition. 

33.  Every  petition  for  the  winding-up  of  any  company  by  the  Court,  or  subject 
to  the  Hui)ervision  of  the  Court,  shall  be  in  the  Forms  Nos.  12  &  13  in  the  Appendix, 
with  such  variations  as  circumstances  may  require. 

34.  Every  petition  shall  bo  advertised  seven  clear  days  before  the  hearing,  as 
follows : — 

(1.)  In  the  case  of  a  company  whose  registered  office,  or  if  there  shall  bo  no  such 
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office,  then  whose  principal  or  last  known  principal  place  of  business  is  or  Form  16  [36]. 
was  situate  within  ten  miles  of  the  principal  entrance  of  the  Royal  Courts  p.  62 
of  Justice,  once  in  the  London  G'nzcttc,  and  once  at  least  in  one  London  daily- 
morning  newspaper,  or  in  such  other  newspaper  as  the  Court  directs. 
(2.)  In  the  case  of  any  other  company,  once  in  the  London  Gazette,  and  once  at 
least  in  one  local  newspaper  circulating  in  the  district  where  such  regis- 
tered office,  or  principal  or  last  known  place  of  business,  as  the  case  may 
be,  of  such  company  is  or  was  situate. 

The  advertisement  shall  state  the  day  on  which  the  petition  was  pre- 
sented, and  the  name  and  address  of  the  petitioner,  and  of  his  solicitor 
and  London  agcut  (if  any). 

35.  Every  petition  shall,  imless  presented  by  the  company,  be  served  at  the  regis-  Service  of 
tered  office,  if  any,  of  the  company,  and  if  there  is  no  registered  office,  then  at  the  petition, 
principal  or  last  known  principal  place  of  business  of  the  company,  if  any  such  can  Forms  11  and 
be  found,  upon  any  member,  officer,  or  servant  of  the  company  there,  or  in  case  no   15  [38,  39]. 
such  member,   officer,    or  servant  can  bo  found  there,    then  by  being  left  at  such  p.  63 
registered  office  or  principal  place  of  business,  or  by  being  served  on  such  member 

or  members  of  the  company  as  the  Coiu't  may  direct ;  and  every  petition  for  the 
winding-iip  of  a  company,  subject  to  the  supervision  of  the  Court,  shall  also  be 
served  upon  the  liquidator  (if  any)  appointed  for  the  piu-pose  of  winding-up  the 
affau's  of  the  company. 

36.  Every  petition  for  the  winding-up  of  any  company  by  the  Court,  or  subject  Verification 
to  the  supervision  of  the  Court,  shall  be  verified  by  an  affidavit  referring  thereto,   of  petition. 
Such  affidavit  shall  be  made  by  tlie  petitioner,  or  by  one  of  the  petitioners,  if  more  Form  17  [49]. 
than  one,  or,  in  case  the  petition  is  presented  by  a  company,  bysonre  director,  secre-   ^    go 

tary,  or  other  principal  officer  thereof,  and  shall  be  sworn  after  and  filed  within 
foiir  days  after  the  petition  is  presented,  and  such  affidavit  shall  be  sufficient  j!;ri«;rt 
facie  evidence  of  the  statements  in  the  petition. 

37.  Every  contributory  or  creditor  of  the  company  shall  be  entitled  to  be  fur-  ^^P^*  °^  P®.^^^'",'^ 
nished,  by  the  solicitor  of  the  petitioner,  with  a  copy  of  the  petition,  within  24  hours  ^^  crecUtor  o/ 
after  requiring  the  same,  on  paying  the  rate  of  ^d.  per  folio  of  72  words  for  such  contributory. 
copy.  -  p.  45 

Order  to  "Wind  up  a  Company. 

38.  An  order  to  wind  up  a  company  shall  contain  at  the  foot  thereof  a  notice  Form  and 
stating  that  it  will  be  the  duty  of  the  person  who  is  at  the  time  secretary  or  chief  contents, 
officer  of  the  company,  and  of  such  of  the  persons  who  are  liable  to  make  out  or  Forms  IS  and 
concur  in  making  out  the  company's  statement  of  afl^airs  as  the  official  receiver   19  [72,  767]. 
may  require,  to  attend  on  the  official  receiver  forthv\'ath  on  the  service  thereof  at  the  p_  gg 

place  mentioned  therein. 

39.  Three  copies  of   every  order  to  wind  up  a  company,   and  order  for  the  Transmis^on  of 
appointment  of  the  official  receiver  as  provisional  liquidator  of  a  company,  sealed  i-g^eiyei-'^    ^^^ 
with  the  seal  of  the  Court,  shall  forthwith  be  sent  by  post  or  otherwise  by  the        go 
registrar  to  the  official  receiver.  a       • 

40 .  The  official  receiver  shall  cause  a  copy  of  the  order  to  wind  up  the  company  Service  of 
sealed  with  the  seal  of  the  Court  to  be  served  upon  the  secretary  or  other  chief  oi'der. 
officer  of  the  company  at  the  registered  office  of  the  company,  or  upon  such  other  p.  93 
person  or  persons,  or  in  such  other  manner  as  the  Court  may  direct.  -\r  +•        t 

41. — (1.)  When  an  order  to  wind  \r\^  a  company  is  made  the  official  receiver  shall  -'-^O'^^c^  oi 
forthwith  give  notice  thereof  to  the  Board  of  Trade,  who  shall  forthwith  cause  such  oider. 
notice  to  be  gazetted.  P-  93 

(2.)  The  official  receiver  shall  forthwith  send  notice  thereof  to  such  local  paper  as  -p         nn 
the  Board  of  Trade  may  from  time  to  time  direct,  or,  in  default  of  siich  direction,  as 
he  may  select. 

Special  Manager. 

42. — (1.)  An  application  by  the  official  receiver  for  the  appointment  of  a  special  Appointment 
manager  shall  be  supported  by  a  report  of  the  official  receiver,  which  shall  be  placed  of  special 
on  the  file  of  proceedings,  and  in  which  shall  be  stated  the  amount  of  remuneration  manager 
which,  in  the  opinion  of  the  official  receiver,  ought  to  be  allowed  to  the  special   [s-  5  of  Act  of 
manager.     No  affidavit  by  the  official  receiver  in  support  of  such  an  ajiplication  1890]. 
shall  be  required.  p.  107 

(2.)  The  remuneration  of  the  special  manager  shall,  unless  the  judge  otherwise  in 
any  special  case  directs,  be  stated  in  the  order  appointing  him. 

(3.)  A  copy  of  the  order  appointing  a  special  manager  shall  be  transmitted  to  the 
Board  of  Trade  by  the  official  receiver. 


876 


Appendix  B. 


Notice  of  first 
meeting'  to 
officers  of 
company 
[s.  6  of  Act  of 
18S)0]. 

Form  156. 
p.  178 

Notice  of  first 
meeting'  to 
Board  of  Trade, 
p.  176 

Times  for 
holding  first 
meeting. 
p.  175 


Notice  to  con- 

tributories. 
Forms  22  and  23 

[154,  155]. 
p.  177 

Meetings  for 
ascertaining 
wishes  of  cre- 
ditors and  con- 
tributories 
[s.  13  of  Act  of 
1S90]. 

rorm31[166]. 
p.  348 

Meetings  sub- 
sequent to  the 
first  meetings. 
Form  30  [165]. 
p.  S48 

Notices  of 
general  meet- 
ings. 

Form  26  [396]. 
p.  348 

Proof  of  notice. 
Forms  27  and  28 

[399,  161]. 
pp.  176,  348 

Costs  of  call- 
ing meeting, 
p.  348 


Chairman  of 
general  rncet- 

Form2.5[162]. 
p.  348 

Votes  at  meet- 
in  gH. 
p.  348 


Copy  of  rcHolu- 

tion  for  oliief 

clerk  or  regiH- 

trar. 

Form  ri2  [169]. 

Pf..  176,  348, 

607 


First  Meetings  op  Ceeditoes  and  Conteibutoeies. 

43. — (1.)  The  official  receiver  shall  give  to  each  of  the  directors  and  other  officers 
of  the  company  who  in  his  opinion  ought  to  attend  the  first  meetings  of  creditors  and 
contributories  seven  days'  notice  of  the  time  and  place  appointed  for  each  meeting. 
The  notice  may  be  either  delivered  personally  or  sent  by  prepaid  po.-^t  letter,  as  may 
be  convenient.  It  shall  be  the  duty  of  every  director  or  officer  who  receives  notice 
of  such  meeting  to  attend  if  so  required  by  the  official  receiver. 

44.  The  official  receiver  shall  fix  the  days  for  the  first  meetings  of  creditors  and 
contributories,  and  shall  forthwith  give  notice  thereof  to  the  Board  of  Trade,  who 
shall  gazette  the  same. 

45.  Where  practicable,  caid  unless  the  Court  specially  directs  to  the  contrary,  the  first 
meetings  of  creditors  and  contributories  shall  not  be  held  until  after  the  statement  of  affairs 
prescribed  by  section  7  of  the  Companies  [Winding-up)  Act,  1890,  has  been  submitted  to 
the  official  receiver.  If  an  extension  of  time  for  summoning  the  meetings  or  either  of  them 
is  required,  an  application  for  extension  of  time  may  be  made  by  the  official  receiver  ex 
parte  on  a  report  ivithout  any  affidavit. 

[Annulled  by  B.  1  of  April,  1895.) 

46.  Notice  of  the  first  meeting  of  contributories  shall  be  sent  to  every  person  who 
appears  from  the  company's  books  or  otherwise  to  be  a  contributory  of  the  company. 

Geneeal  Meetings  of  Ceeditoes  and  Conteibutoeies. 

47.  Subject  to  the  provisions  of  the  Companies  (Winding-up)  Act,  1890,  and  to 
the  control  of  the  Court,  the  liquidator  may  from  time  to  time,  when  he  thinks 
expedient,  summon,  hold,  and  conduct  meetings  of  the  creditors  or  contributories 
for  the  purpose  of  ascertaining  their  wishes  in  all  matters  relating  to  the  winding-up. 

48.  Meetings  subsequent  to  the  first  meetings  of  creditors  and  contributories 
shall  be  summoned  by  sending  notices  to  them.  The  notice  to  each  creditor  shall 
be  sent  to  the  address  given  in  his  proof,  or  if  he  has  not  proved,  to  the  address 
given  in  the  statement  of  affairs  of  the  company,  or  to  such  other  address  as  may  be 
known  to  the  person  summoning  the  meeting.  The  notice  to  each  contributory 
shall  be  sent  to  the  address  mentioned  in  the  company's  books  as  the  address  of 
such  contributory,  or  to  such  other  address  as  may  be  known  to  the  person  summon- 
ing the  meeting. 

49.  The  notices  of  general  meetings  to  be  issued  to  creditors  and  contributories 
by  the  official  receiver  or  liquidator  shall,  where  no  special  time  is  prescribed,  be 
sent  off  not  less  than  seven  days  before  the  day  appointed  for  the  meeting. 

50.  A  certificate  by  the  official  receiver  or  other  officer  of  the  Court,  or  by  the 
clerk  of  any  such  person,  or  an  affidavit  by  the  liquidator,  or  his  solicitor  or  the 
clerk  of  either  of  such  persons,  that  the  notice  of  any  meeting  has  been  duly  posted, 
shall  be  sufficient  evidence  of  such  notice  having  been  duly  sent  to  the  person  to 
whom  the  same  was  addressed. 

51.  The  costs  of  summoning  a  meeting  of  creditors  at  the  instance  of  any  person 
other  than  the  official  receiver  or  liquidator  shall  be  paid  by  the  person  at  whose 
instance  it  is  siuumoned,  who  shall  before  the  meeting  is  summoned  deposit  with 
the  official  receiver  or  liquidator  (as  the  case  may  be)  such  sum  as  may  be  required 
by  the  official  receiver  or  liquidator  as  security  for  the  payment  of  such  costs.  The 
said  costs  .shall  be  repaid  out  of  the  assets  of  the  company,  if  the  creditors  or  con- 
tributories, as  the  case  may  be,  shall  by  resolution  so  direct. 

52.  Where  a  meeting  is  summoned  by  the  official  receiver  he  or  someone  nomi- 
nated by  him  shall  be  chairman  of  the  meeting.  At  every  other  meeting  of  creditors 
and  contributories  (other  than  meetings  to  which  the  schedule  of  the  Companies 
(Wiuding-up)  Act,  1890,  applies)  the  chairman  shall  be  such  person  as  the  meeting 
by  resolution  shall  appoint. 

53.  The  provisions  of  section  91  of  the  Companies  Act,  1862,  relating  to  votes  of 
creditors  and  contributories  at  meetings  summoned  under  that  section  shall  apply  to  the 
voting  of  creditors  and  contributories  at  meetings  held  under  the  Companies  [Winding-up) 
Act,  1890,  and  these  Rules. 

[Annulled  by  It.  34  of  April,  1892.     See  Ji.  25  of  April,  1892.) 

54.  The  (jfficial  receiver,  or,  as  the  case  may  be,  the  liquidator,  shall  send  in  the 
High  Court  to  the  chief  clerk  of  the  judge  to  whom  the  winding-up  of  the  company 
is  assignod,  and  in  any  other  Court  to  the  registrar,  a  copy,  certified  by  him,  of 
every  resolution  of  a  meeting  of  creditors  or  contributories. 
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65.  "Where  a  meeting'  of  creditors  or  coutributorios  is  sumnaonod  by  notice,  the 
proceedings  and  resolutions  of  the  meeting  shall,  unless  the  Court  otherwise  orders, 
be  valid,  notwithstanding  that  some  creditors  or  couti'ibutories  may  not  have 
received  the  notice  sent  to  them. 

56.  Where  a  meeting  of  creJitoi's  is  adjourned,  the  adjourned  meeting  shall  be 
held  at  the  same  place  as  the  original  place  of  meeting,  unless  in  the  resolution  for 
adjournment  another  place  is  specified,  or  unless  the  Court  otherwise  orders. 

57.  In  calculating  a  quorum  at  a  creditors  meeting,  those  persons  only  who  are 
entitled  to  vote  shall  be  reckoned. 


Noa-reacption 
of  notice  by  a 
creditor, 
pp.  176,  349 

Adjournmr^nt. 
Form -29  [163]. 
pp.  176,  349 

Quorum, 
p.  349 


Statement  op  Affairs. 

58. — (1.)  Every  person  who  under  section  7  of  the  Companies  (Winding-up) 
Act,  1890,  has  been  required  by  the  official  receiver  to  submit  and  verity  a  state- 
ment as  to  the  affairs  of  the  company,  shall  be  furnished  by  the  official  receiver 
with  forms  and  instructions  for  the  preparation  of  the  statement.  Tlie  statement 
shall  be  made  out  in  duplicate,  one  copy  of  which  shall  be  verified  by  affidavit. 
The  official  receiver  shall  place  upon  the  file  of  proceedings  in  the  winding-up  the 
verified  statement  of  affairs. 

(2.)  The  official  receiver  may  from  time  to  time  hold  personal  interviews  with 
such  person  or  persons,  for  the  purpose  of  investigating  the  company's  affairs  ; 
and  it  shall  be  the  duty  of  every  such  person  to  attend  on  the  official  receiver  at 
such  time  and  place  as  the  official  receiver  may  appoint,  and  give  the  official 
receiver  all  information  that  he  may  require. 

59.  Where  any  person  requires  any  extension  of  time  for  submitting  the  state- 
ment of  affairs,  he  shall  apply  to  the  official  receiver,  who  may,  if  he  thinks  fit, 
give  a  written  certificate  extending  the  time,  which  certificate  shall  be  filed  with 
the  proceedings  in  the  winding-up,  and  shall  render  an  application  to  the  Court 
unnecessary. 

60.  After  the  statement  of  aft'airs  of  a  company  has  been  submitted  to  the 
official  receiver  it  shall  be  the  duty  of  each  person  who  has  made  it,  if  and  when 
required,  to  attend  on  the  official  receiver  and  answer  all  such  questions  as  may  be 
put  to  him,  and  give  all  such  further  information  as  may  be  required  of  him  by  the 
official  receiver  in  relation  to  the  statement  of  affairs. 

61.  Any  default  in  complying  with  the  requirements  of  section  7  of  the  Com- 
panies (Winding-up)  Act,  1890,  may  be  reported  by  the  official  receiver  to  the 
Court. 

62.  A  person  who  is  required  to  make  or  concur  in  making  any  statement  of 
affairs  of  a  company  shall  before  incurring  any  costs  or  expenses  in  and  about  the 
preparation  and  making  of  the  statement  apply  to  the  official  receiver  for  his 
sanction,  and  submit  a  statement  of  the  estimated  costs  and  expenses  which  it  is 
intended  to  incur  ;  and  no  person  shall  be  allowed  out  of  the  assets  of  the  company 
any  costs  or  expenses  which  have  not  before  being  inciu'red  been  sanctioned  by  the 
official  receiver. 

Appointment  of  Liquid atoe. 

63. — (1.)  As  soon  as  possible  after  the  first  meetings  of  creditors  and  contributories 
have  been  held  the  official  receiver,  or  the  chairman  of  the  meeting,  as  the  case  may 
be,  shall  report  the  result  of  each  meeting  to  the  Court. 

(2.)  Upon  the  result  of  the  meetiitgn  of  creditors  and  contributories  being  reported  to 
the  Court,  the  Court  may,  if  the  creditors  and  vontribiduries  are  unanimous  in  their 
determination,  upon  the  application  of  the  official  receiver,  forthwith  make  the  appoint- 
ments necessary  for  giving  effect  to  such  determination .  In  any  other  case  the  Court  shall, 
on  application  by  the  official  receiver,  fix  a  day  for  considering  the  determinations  of  the 
meetings,  deciding  differences  {if  any),  and  making  such  appointments  and  orders  as  shall 
be  necessary. 

{Annulled  by  R.  2  of  April,  1895.) 

(2a.)  ^Substituted  by  R.  2  of  April,  1895,  for  the  annulled  (2).] 

(3.)  When  a  time  and  place  have  been  fixed  for  the  consideration  of  the  detemii- 
nations  of  the  meetings,  such  time  and  place  shall  be  advertised  by  the  official 
receiver  in  such  manner  as  the  Court  shall  direct,  but  so  that  the  first  or  only 
advertisement  shall  be  published  not  less  than  seven  days  before  the  day  so  fi.xed. 

(4.)  Upon  the  consideration  of  the  determinations  of  the  meetings  the  Court  shall 
hear  the  official  receiver  and  any  creditor  or  contributory. 

(6.)  If  a  liquidator  is  appointed  a  copy  of  the  order  appointing  him  shall  be  Form  34  [177]. 


Preparation 

of  statement 

of  affairs 

[s.  7  of  Act  of 

1890J. 

Form  3  3  [149]. 

p.  154 


Extension  of 
time  for  sub- 
mittinsj  state- 
ment of  affairs. 
p.  154 

Information 
subsequent  to 
statement  of 
affairs, 
p.  154 
Default. 


Expenses  of 
statement  of 
affairs. 
p.  154 


Appointment  of 
licjuidator  on 
report  of  meet- 
ing's of  creditors 
and  contribu- 
tories. 

Form  32  [169]. 
p.  191 

Form  31  [177]. 
pp.  188,  191 
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Advertisement 
of  appointment. 
Form  36  [184]. 
p.  191 

Death,  &c.  of 
liquidator. 
p.  592 

Style  of  official 
receiver  when  he 
is  liquidator. 
p.  192 


Standing 
security  to 
Board  of 
Trade. 

Form  35  [188]. 
pp.  110,  198 


Failure  to 
give  or  keep 
up  senuritv. 
PI).  110,  195, 
198,  592 


transmitted  to  tlie  Board  of  Trade  by  tte  official  receiver,  and  the  Board  of  Trade 
shall,  as  soon  as  the  liquidator  has  given  security,  cause  notice  of  the  appointment 
to  be  gazetted.  The  expense  of  gazetting  notice  of  the  appointment  shall  be  paid 
by  the  liquidator,  but  may  be  charged  by  him  on  the  assets  of  the  company. 

64.  Every  appointment  of  a  liquidator  or  committee  of  inspection  shall  be 
advertised  by  the  liquidator  in  such  manner  as  the  Court  directs  immediately  after 
the  appointment  has  been  made  and  the  liquidator  has  given  the  required  security. 

65.  In  case  of  the  death,  removal,  or  resignation  of  a  liquidator,  another  may  be 
appoiuted  in  his  place  in  the  same  manner  as  directed  in  the  case  of  a  first  appoint- 
ment, and  the  official  receiver  shall  on  the  request  of  not  less  than  one-tenth  in 
value  of  the  creditors  or  contributories  summon  meetings  for  the  purpose  of 
determining  whether  or  not  the  vacancy  shall  be  filled. 

66.  When  the  official  receiver  is  liquidator  of  a  company  he  shall  be  styled 
"official  receiver  and  liquidator." 

Sectjeity  by  Liqitidator  oe  Special  Managee. 

67.  In  the  case  of  a  special  manager  or  a  liquidator  other  than  the  official 
receiver  the  following  rules  as  to  sectu-ity  shall  be  observed,  namely : — 

(1.)  The  security  shall  be  given  to  such  officers  or  persons  and  in  such  manner  as 

the  Board  of  Trade  may  from  time  to  time  direct. 
(2.)  It   shall  not  be  necessary  that  security  shall  be   given  in   each  separate 
wiuding-iip ;  but  security  may  be  given  either  specially  in  a  particular 
winding-up  or  generally  to  be  available  for  any  winding-up  in  which  the 
person  giving  security  may  be  appoiuted  either  as  liquidator  or  special 
manager. 
(3.)  The  Board  of  Trade  shall  fix  the  amount  and  nature  of  such  security,  and 
may  from  time  to  time,  as  they  think  fit,  either  increase  or  diminish  the 
amount  of  special  or  general  security  which  any  person  has  given. 
(4.)  The  certificate  of  the  Board  of  Trade  that  a  liquidator  or  special  manager 
has  given  security  to  their  satisfaction  shall   be  placed  on  the  file   of 
proceedings. 
(5.)  The  cost  of  furnishing  the  required   security  by  a  liquidator  or   special 
manager   shall  be   borne  by  him  personally,   and  shall  not  be  charged 
against  the  assets  of  the  company  as  an  expense  incurred  in  the  winding-up. 
68. — (1.)  If  a  liquidator  or  special  manager  fails  to  give  the  required  security 
within  the  time  stated  for  that  purpose  in  the  order  appointing  him  or  any  extension 
thereof,  the  official  receiver  shall  report  such  failure  to  the  Court,  who  shall  there- 
iipon  rescind  the  order  appointing  the  liquidator  or  special  manager. 

(2.)  If  a  liquidator  or  special  manager  fails  to  keep  up  his  security,  the  official 
receiver  shall  report  such  failure  to  the  Court,  who  may  thereupon  remove  the 
liquidator  or  special  manager  and  make  such  order  as  to  costs  as  the  Court  shall 
think  fit. 


Eepoi-t  of  official 

receiver  to  be 

filed 

[s.  8  of  Act  of 

189  J]. 

pp.  171,  527 

Appointment  of 
time  ff)r  con- 
sideration of 
riport. 
p.  527 

Consideration  of 
report. 
p.  527 
Order  for 
public  ex- 
amination. 
Form  37  [600], 
p.  627 


Public  Examination. 

69.- — (1.)  A  report  made  by  the  official  receiver  pursuant  to  section  8  of  the 
Companies  (Winding-up)  Act,  1890,  shall  state  in  a  narrative  form  the  facts,  and 
matters  which  the  official  receiver  desires  to  bring  to  the  notice  of  the  Court,  and  his 
opinion  as  required  by  section  8  of  the  Companies  (Winding-up)  Act,  1890. 

70.  The  official  receiver  may  apply  to  the  Court  to  fix  a  day  for  the  consideration 
of  the  report,  and  on  such  ajDplication  the  Court  shall  appoint  a  day  on  which  the 
rcjiort  shall  be  considei'cd. 

71 .  Thelconsideration  of  the  report  shall  be  before  the  judge  of  the  Court  personally 
in  Chambers,  and  the  official  receiver  shall  personally,  or  by  counsel  or  solicitor, 
attend  the  consideraticm  of  the  report,  and  give  the  Court  any  further  information 
or  oxi)lanation  with  reference  to  the  matters  stated  in  the  report  which  the  Court 
may  require. 

72.  Jf  (he  Court  makes  an  order  pursuant  to  sub-section  nine  of  section  eight  of  the 
Companies  [Winding-up)  Act,  1890,  directing  any  person  to  attend  for  public  examination, 
the  examination  shall  he  held  in  open  Court — 

(tf.)  Jf  the  winding-up  of  the  company  is  in  the  High  Court,  before  such  one  of  the 
officers  of  the  Court  mentioned  in  section  8  of  the  Companies  [IVinding-up)  Act, 
1890,  as  the  Court  may  direct,  and  in  the  absence  of  any  such  direction,  before  a 
registrar  in  bankruptcy  of  the  High  Court. 

(i.)  Jf  the  winding-up  of  the  company  is  in  a  County  Court,  before  the  judye  of  the 
Court,  or  before  a  registrar  of  the  Court  if  such  registrar  is  also  a  district 
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registrar  of  the  High  Court  named  hij  the  Lord  Chancellor  for  the  purpose  of 
holding  public  examinations  under  the  Acts  or  before  ang  such  district  registrar. 
(c.)  If  the  icindi)if/-icp  of  the  companif  is  in  the  Stannaries  Court,  before  the  Vice-  Warden. 
{Annulled  bg  iL  34  of  April,  1892.     Sec  now  H.  26  of  April,  1892.) 

73.  Upon  an  order  directing  a  person  to  attend  for  public  examination  being 
made,  the  official  receiver  shall  apply  for  the  appoiutmeut  of  a  day  on  -which  the 
public  examination  is  to  be  held. 

74.  A  day  and  place  shall  be  appointed  for  holding  the  public  examination,  and 
notice  of  the  day  and  place  so  appointed  shall  be  given  by  the  official  receiver  to  the 
person  who  is  to  be  examined  by  sending  such  notice  in  a  registered  letter  addressed 
to  his  usual  or  last  known  address. 

75.  The  official  receiver  shall  give  notice  of  the  order  appointing  the  time  and  place 
for  holding  a  public  examination  to  the  creditors  and  contributorica  by  advertising 
the  order  in  such  newspapers  as  the  Board  of  Trade  from  time  to  time  direct,  or  in 
default  of  any  such  direction  as  the  official  receiver  thinks  fit,  and  shall  also  forward 
notice  of  the  order  to  the  Board  of  Trade  to  be  gazetted. 

76.  If  any  person  who  has  been  directed  by  the  Court  to  attend  for  public 
examination  fails  to  attend  at  the  time  and  place  appointed  by  the  order  for  holding 
or  proceeding  with  the  same,  and  no  good  cause  is  shown  by  him  for  such  failure, 
or  if  before  the  day  appointed  for  the  examination  the  official  receiver  satisfies  the 
Court  that  such  person  has  absconded  or  that  there  is  reason  for  believing  that  he 
is  about  to  abscond  with  the  view  of  avoiding  examination,  it  shall  be  lawful  for 
the  Coiu't,  upon  its  being  proved  to  the  satisfaction  of  the  Court  that  the  order  for 
attendance  at  the  public  examination  was  duly  served,  without  any  further  notice 
to  issue  a  warrant  for  the  arrest  of  the  person  required  to  attend,  or  to  make  such 
other  order  as  the  Court  shall  think  just. 

77.  The  notes  of  every  public  examination  held  pursuant  to  the  Companies 
(Winding-up)  Act,  1890,  shaU,  after  being  signed  as  required  by  the  said  Act,  be 
filed  with  the  proceedings. 

Peoceedings  against  Delinquent  Dieectoes,  Peomotees,  and  Officees. 

78.  An  application  under  sect.  10  of  the  Companies  (Winding-up)  Act,  1890, 
shall  in  any  Coui't  other  than  the  High  Court  be  made  by  motion  to  the  Court.  In 
the  High  Coiu-t  the  ajixjlication  shall  be  made  in  accordance  with  the  practice  here- 
tofore observed  with  reference  to  applications  under  sect.  165  of  the  Companies  Act, 
1862.  Where  the  api^lication  is  made  by  the  official  receiver  or  liquidator  he  may 
make  a  report  to  the  Court  stating-  any  facts  and  information  on  which  he  proceeds 
which  are  verified  by  affidavit,  or  dei'ived  from  sworn  evidence  in  the  matter. 
Where  the  application  is  made  by  any  other  person  it  shall  be  supported  by 
affidavit. 

79.  Where  the  application  is  made  by  motion,  notice  of  the  intended  motion 
shall  be  served  on  every  person  against  whom  an  order  is  sought,  not  less  than 
eight  days  before  the  day  named  in  the  notice  for  hearing  the  motion.  A  copy  of 
every  report  and  affidavit  intended  to  be  used  in  support  of  the  motion  shall  be 
served  on  every  person  to  whom  notice  of  motion  is  given  not  less  than  four  days 
before  the  hearing  of  the  motion. 
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Appointment  of 
time  and  place 
foi-  public  ex- 
amination. 
Form  38  [602]. 
p.  527 

Kotice  of  public 
examination  to 
creditors  and  | 
contributories. 
p.  57 

Default  in 

attending. 
Form  41  [6151. 
p.  527 


Notes  of  exami- 
nation to  be 
filed. 

Fonn40[6211. 
p.  528 


Application 
against  delin- 
quent directors, 
officers,  and 
promoters 
[s.  10  of  Act  of 
1890]. 

Form  42  [588]. 
pp.  539,  608 


Notice  of 
application . 
pp.  540,  608 


Payments  into  and  out  of  a  Bank. 

80.  All  payments  out  of  the  companies  liquidation  account  shall  be  made  in 
such  manner  as  the  Board  of  Trade  may  from  time  to  time  direct. 

81.  Where  the  liquidator  is  authorized  to  have  a  special  bank  account  he  shall 
forthwith  pay  all  moneys  received  by  him  into  that  account  to  the  credit  of  the 
liquidator  of  the  company.  All  payments  out  shall  be  made  by  cheque  paj-able  to 
order,  and  every  cheque  shall  have  marked  or  written  on  the  face  of  it  the  name  of 
the  company,  and  shall  be  signed  by  the  liquidator,  and  shall  be  countersigned  by 
at  least  one  member  of  the  committee  of  inspection,  and  by  such  other  person,  if  any, 
as  the  committee  of  inspection  may  appoint. 

82.  Where  application  is  made  to  the  Board  of  Trade  to  authorize  the  liquidator 
to  make  his  payments  into  and  out  of  a  special  bank  account  the  Board  of  Trade 
may  grant  such  authorization  for  such  time  and  on  such  terms  as  they  may  think 
fit,  and  may  at  any  time  order  the  accoimt  to  be  closed  if  they  are  of  "opinion  that 
the  account  is  no  longer  required  for  the  purposes  mentioned  in  the  application. 


Payments  out  of 
Bank  of  Eng- 
land [s.  11  of 
Act  of  1S90]. 
p.  266 
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account. 
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Application  by 
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Liquidator  to 
settle  list  of 
contributories 
[s.  13  of  Act  of 
18M; 

ss.  98  and  99  of 
Act  of  ISG'2]. 
Form  45  [498]. 
p.  449 

Appointmpnt  of 
time  and  place 
for  settlement 
of  list. 

Form  4  6  [4S  9]. 
p.  449 
Settlement  of 
list  of  con- 
tributories. 
rorm47[501]. 
p.  450 

Notice  to 
contributories. 
rorms  48,  50, 
and  51  [502, 
603,  504]. 
p.  450 

Application  to 
the  Court  to 
vary  the  list 
[s.  13  and  s.  21  of 
Act  of  1890]. 
p.  450 

Variation  of  or 
addition  to  list 
of  contribu- 
tories. 

FoiTiT.s  49  and  52 
[505,  508]. 
p.  450 

Collection  and 
distribution  of 
company's  assets 
by  liquidator 
[s.  13  of  Act  of 
J890;  s.  98  of 
Act  of  18621. 
pp.  207,  280, 
450 

Powers  of 

liquidator 

[s.  13  of  Act  of 

1S90", 

pp.  207,  280 

Power  of  liqui- 
dator to  require 
delivery  of 
property 
[h.  13  of  Act  of 
1890;  s.  10(1  of 
Act  of  18(;2  . 
Form  5:;  [258]. 
pp.  207,  281 


List  ok  Contributoeies. 

83.  The  liquidator  shall  with  all  convenient  speed  after  his  appointment  settle 
a  list  of  the  contributories  of  the  company,  and  shall  appoint  a  da}'  for  that  purpose. 
Tlie  list  of  contributories  shall  contain  a  statement  of  the  address  of,  and  the  number 
of  shares  or  extent  of  interest  to  be  attributed  to  each  contributory,  and  shall  dis- 
tinguish the  several  classes  of  contributories.  As  regards  representative  contribu- 
tories the  liquidators  shall  observe  the  requirements  of  section  99  of  the  Companies 
Act,  1862. 

84.  The  liquidator  shall  give  notice  in  writing  of  the  time  and  place  appointed 
for  the  settlement  of  the  list  of  contributories  to  every  i:)erson  whom  he  proposes  to 
include  in  the  list,  and  shall  state  in  the  notice  to  each  person  in  what  character  and 
for  what  number  of  shares  or  interest  he  proposes  to  include  such  person  in  the  list. 

85.  On  the  day  appointed  for  settlement  of  the  list  of  contributories,  the  liqui- 
dator shall  hear  any  person  who  objects  to  being  settled  as  a  contributory,  and  after 
such  hearing  shall  finally  settle  the  list,  which  when  so  settled  shall  be  the  list  of 
contributories  of  the  company. 

86.  The  liquidator  shall  forthwith  give  notice  to  every  person  whom  he  has 
finally  placed  on  the  list  of  contributories,  stating  in  what  character  and  for  what 
number  of  shares  or  interest  he  has  been  placed  on  the  list,  and  in  the  notice  inform 
such  person  that  any  application  for  the  removal  of  his  name  from  the  list  or  for 
a  variation  of  the  list,  must  be  made  to  the  Court  by  summons  within  21  days  from 
the  date  of  the  service  on  the  contributory  or  alleged  contributory  of  notice  of  the 
fact  that  his  name  is  settled  in  the  list  of  contributories. 

87.  Subject  to  the  power  of  the  Court  to  extend  the  time  or  to  allow  an  applica- 
tion to  be  made  notwitlistanding  the  expiration  of  the  time  limited  for  that  purpose, 
no  application  to  the  Court  by  any  person  who  objects  to  the  list  of  contributories 
as  finally  settled  by  the  liquidator  shall  be  entertained  after  the  expiration  of  21 
days  from  the  date  of  the  service  on  such  person  of  notice  of  the  settlement  of 
the  list. 

88.  Tlie  liqviidator  may  from  time  to  time  vary  or  add  to  the  list  of  contributories, 
but  any  such  variation  or  addition  shall  be  made  in  the  same  manner  in  all  respects 
as  the  settlement  of  the  original  list. 

Collection  and  Disteibution  of  Assets. 

89.  The  duties  imijosed  on  the  Court  by  section  98  of  the  Companies  Act,  1862, 
with  regard  to  the  collection  of  the  assets  of  the  company  and  the  application  of 
the  assets  in  discharge  of  the  company's  liabilities,  shall  be  discharged  by  the 
liquidator  as  an  officer  of  the  Court  subject  to  the  control  of  the  Court. 

90.  For  the  purpose  of  the  discharge  by  the  liquidator  of  the  duties  imposed  by 
section  98  of  the  Companies  Act,  1862,  as  varied  by  section  13  of  the  Companies 
(Winding-up)  Act,  1890,  and  the  last  preceding  Rule,  the  liquidator  shall  for  the 
purpose  of  acquiring  or  retaining  possession  of  the  property  of  the  company,  be  in 
the  same  position  as  if  ho  were  a  receiver  of  the  property  appointed  by  the  High 
Court,  and  the  Court  may,  on  his  application,  enforce  such  acquisition  or  retention 
accordingly. 

91.  The  powers  conferred  on  the  Court  by  section  100  of  the  Companies  Act, 
1862,  shall  be  cxerci.sed  by  the  liquidator.  Any  contributory  for  the  time  being  on 
the  list  of  contributories,  trustee,  receiver,  banker,  or  agent  or  officer  of  a  company 
which  is  buing  wound  up  under  order  of  the  Court  shall,  on  notice  from  the  liqui- 
dator and  within  such  time  as  he  shall  by  notice  in  writing  require,  pay,  deliver, 
convey,  surrender,  or  transfer  to  or  into  the  hands  of  the  liquidator  any  sum  of 
money  or  balance,  books,  papers,  estate,  or  effects  which  hapjion  to  bo  in  his  hands 
for  the  time  being  and  to  which  the  company  is  prima  facie  entitled. 


Calls. 

92.  The  powers  and  duties  of  the  Court  in  relation  to  making  calls  upon  contri- 
butories conferred  by  section  102  of  the  Companies  Act,  1862,  shall  and  may  be 
cxerci.sed  by  tlic  li(piidator  as  an  officer  of  the  Court  subject  to  the  provisions  of 
Hcctiou  13  of  the  Companies  (Winding-up)  Act,  1890,  and  to  the  following  regula- 

Form54[520].   tions :  — 

J,.  471  (1.)  Where  th(;  liquidator  desires  to  make  any  call  on  the  contributories,  or  any 
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of  them,  for  any  purpose  authorized  by  the  Acts,  if  there  is  a  committee  of 
insppctiou  ho  m;iy  suTimiou  a  meeting-  of  such  committee  for  the  purpose  of 
obtaining  their  sanction  to  the  intended  call. 

(2.)  The  notice  of  the  meeting  shall  bo  sent  to  each  member  of  the  committee  of  Form  5.5  [5211. 
insjiection  in  sufficient  time  to  reach  him  not  less  than  seven  days  before  qq» 
the  day  appointed  for  holding-  the  meeting-,  and  shall  contain  a  statement 
of  the  proposed  amount  of  the  call,  and  the  purpose  for  which  it  is  intended. 
Notice  of  the  intended  call  and  the  intended  meeting-  of  the  ci^mmitteo  of 
inspection  shall  al.so  be  advertised  once  at  least  in  a  London  newspapci", 
and  where  the  winding-up  is  not  in  the  High  Court  also  in  a  newspaper 
circulating-  in  the  disti-ict  of  the  Court  in  which  the  winding-up  is  being 
conducted.  The  advertisement  shall  state  the  time  and  place  of  the  in- 
tended meeting-  of  the  committee  of  inspection,  and  that  each  contributory 
may  either  attend  the  said  meeting  and  be  heard,  or  make  any  communica- 
tion in  writing  to  the  liquidator  or  members  of  the  committee  of  inspection 
to  be  laid  before  the  meeting,  in  reference  to  the  said  intended  call. 

(3.)  At  the  meeting  of  the  committee  of  inspection  any  statements  or  representa- 
tions made  either  to  the  meeting  personally  or  addressed  in  writing  to  the 
liquidator  or  members  of  the  committee  by  any  contributory  shall  be  con- 
sidered before  the  intended  call  is  sanctioned. 

(4.)  The  sanction  of  the  committee  shall  be  given  by  resolution  which  shall  be  Form 56 [522]. 
passed  by  a  majority  of  the  members  present. 

(5.)  Where  there  is  no  committee  of  inspection  the  liquidator  shall  not  make  a 
call  without  obtaining  the  leave  of  the  Court. 

93.  Every  application  to  the  Court  for  leave  to  make  any  call  on  the  contribu-  Application  to 
tories,  or  any  of  them,  for  any  purpose  authorized  by  the  Acts,  shall  be  made  by  J-'^^  Court  for 
summons  stating  the  proposed  amount  of  such  call,  and  such  summons  shall  be   callT^  oma  ea 
served  four  clear  days  at  the  least  before  the  day  appointed  for  making  the  call  on  Forms  5S,  59, 
every  contributory  proposed  to  be  included  in  such  call ;  or  if  the  Court  so  directs   so,  uud  (U 
notice  of  such  intended  call  may  be  given  by  advertisement,  without  a  separate   L^^*'  ^26,  525, 
notice  to  each  contributory.  528]. 

•^  p.  471 

94.  When,  in  pursuance  of  a  resolution  of  the  committee  of  inspection  or  an   Sei-\-ice  of  notice 
order  of  the  Court,  a  call  has  been  made  by  the  liquidator,  a  copy  of  the  resolution   of  a  call. 

or  order  shall  be  forthwith  served  upon  each  of  the  contributories  included  in  such  rcpo^^  l^^l    '^^ 

call,  together  with  a  notice  from  the  liquidator  specifying  the  amount  or  balance  L    ^^.       -I' 

due  from  such  contributory  in  respect  of  such  call,  but  such  resolution  or  order  •'■ " 
need  not  be  advertised  unless  for  any  special  reason  the  Court  so  directs. 

95.  The  payment  of   the  amount  due  from  each  contributory  on    a  call   may  Enforcement 

be  enforced  by  order  of  the  Court  to  be  made  in  Chambers  on  summons  by  the  °*  '^^^^-  ^„  „ . 
T      -J   1.  ''  •'  Forms  63, 61, 

liquidator.  ^^^e-o 

[535,  537, 
543]. 
Peoofs.  p.  471 

96.  Every  creditor  shall  prove  his  debt.  5To7°of  Actof 

1862,  and  s.  13  of 

97.  A  debt  may  be  proved  by  delivering  or  sending  through  the  post  in  a  pre-  Act  of  ib90.] 
paid  letter  to  the  official  receiver,  or,  if  a  liquidator  has  been  appointed,  to  the  P-  "°" 
liquidator,  an  affidavit  verifying  the  debt.  Mode  of  proof. 

•^    °  p.  360 

98.  The  affidavit  may  be  made  by  the  creditor  himself,  or  by   some   person  Verification  of 
authorized  by  or  on  behalf  of  the  creditor.     If  made  by  a  person  so  authorized,  it  S^^agA 
shall  state  his  authority  and  means  of  knowledge.  •'■ " 

99.  The  affidavit  shall  contain  or  refer  to  a  statement  of  account  showing  the  Contents  of 
particulars  of  the  debt,  and  shall  specify  the  vouchers,  if  any,   by  which  the  same  K"  .  '  ocriii'ji 
can  be  substantiated.     The  official  receiver  or  liquidator  may  at  any  time  call  for        „„„     L       J" 
the  production  of  the  vouchers.  P' 

100.  The  affidavit  shall  state  whether  the  creditor  is  or  is  not  a  secured  creditor.  Statement  of 

security. 

101.  A  creditor  shall  bear  the  cost  of  proving  his  debt,  unless  the  Court  other-   "' 

wise  orders.  ?'360    ' 

102.  A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  discounts,  but  Discount. 
he  shall  not  be  compelled  to  deduct  any  discount,  not  exceeding  live  per  centum  on  p,  36O 
the  net  amount  of  his  claim,  which  he  may  have  agreed  to  allow  for  payment 

in  cash. 

P.  3  L 
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Periodical  pay- 
ments, 
p.  361 


Interest. 
pp.  361,  369 


Proof  for  debt 
payable  at  a 
future  time. 
p.  361 


Wortmen's 
■wages. 

Form  6  7  [4111. 
p.  361 


Production  of 
bills  of  exchange 
and  promissory 
notes. 
p.  361 


Time  for  lodging 

proofs. 

p.  361 

Transmission  of 
proofs  to  liqui- 
dator. 
p.  361 


103.  When  any  rent  or  other  payment  falls  due  at  stated  periods,  and  the  order 
to  wind  up  is  made  at  any  time  other  than  one  of  those  periods,  the  person  entitled 
to  the  rent  or  payment  may  prove  for  a  proportionate  part  thereof  up  to  the  date  of 
the  winding-up  order  as  if  the  rent  or  payment  grew  due  from  day  to  day. 

104.  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or  otherwise,  whereon 
interest  is  not  reserved  or  agreed  for,  and  which  is  overdue  at  the  date  of  the 
winding-up  order,  the  creditor  may  prove  for  interest  at  a  rate  not  exceeding  four 
per  centum  per  annum  to  the  date  of  the  commencement  of  the  winding-up  from 
the  time  when  the  debt  or  sum  was  payable,  if  the  debt  or  sum  is  payable  by  virtue 
of  a  written  instrument  at  a  certain  time,  and  if  payable  otherwise,  then  from  the 
time  when  a  demand  in  writing  has  been  made  giving  notice  that  interest  will  be 
claimed  from  the  date  of  the  demand  until  the  time  of  payment. 

105.  A  creditor  may  prove  for  a  debt  not  payable  when  the  winding-up  order 
was  made,  as  if  [it  were  payable  immediately,  subject  to  a  rebate  of  interest  at  the 
rate  of  five  per  centum  per  annum  computed  from  the  date  of  the  winding-up  to  the 
time  when  the  debt  would  have  become  payable  according  to  the  terms  on  which  it 
was  contracted. 

106.  In  any  case  in  which  it  appears  from  the  statement  of  affairs  that  there  are 
numerous  claims  for  wages  by  workmen  and  others  employed  by  the  company,  it 
shall  be  sufficient  if  one  jDroof  for  all  such  claims  is  made  either  by  a  foreman  or  by 
some  other  person  on  behalf  of  all  such  creditors.  Such  proof  shall  have  annexed 
thereto,  as  forming  part  thereof,  a  schedule  setting  forth  the  names  of  the  work- 
men and  others,  and  the  amounts  severally  due  to  them.  Any  proof  made  in  com- 
pliance with  this  rule  shall  have  the  same  effect  as  if  separate  proofs  had  been  made 
by  each  of  the  said  workmen  and  others. 

107.  Where  a  creditor  seeks  to  prove  in  respect  of  a  bill  of  exchange,  promissory 
note,  or  other  negotiable  instrument  or  security  on  which  the  company  is  liable,  such 
bill  of  exchange,  note,  instrument,  or  security  must,  subject  to  any  special  order  of 
the  Court  made  to  the  contrary,  be  produced  to  the  official  receiver,  chairman  of  a 
meeting,  or  liquidator,  as  the  case  may  be,  and  be  marked  by  him  before  the  proof 
can  be  admitted  either  for  voting  or  for  any  purpose. 

108.  A  proof  intended  to  be  used  at  the  first  meeting  of  creditors  or  at  an  adjourn- 
ment thereof  shall  be  lodged  with  the  official  receiver  not  later  than  the  time  men- 
tioned for  that  purpose  in  the  notice  convening  the  meeting,  or  adjourned  meeting. 

109.  Where  a  liquidator  is  appointed  all  proofs  of  debts  that  have  been  received 
by  the  official  receiver  shall  be  handed  over  to  the  liquidator.  But  the  official 
receiver  shall  first  make  a  list  of  such  proofs,  and  take  a  receipt  thereon  from  the 
liquidator  for  such  proofs. 


Examination  of 
proof. 

Form  G8  [414]. 
pp.  361,  382 

Appeal  by 
creditor. 
p.  861 


Expunging  at 
irist  ince  of 
liquidator, 
pp.  362,  368 

Expunging  ut 
in.staiUT  of 
credit  or. 

pp.  362,  368 

p.  362 

Official  receiver's 
powciH  dc. 
p.  8b2 


Filing  proofH  by 
official  receiver. 


Admission  and  Rejection  op  Peoofs,  and  Appeal  to  the  Coitet. 

110.  The  liquidator  shall  examine  every  proof  and  the  grounds  of  the  debt,  and 
in  writing  admit  or  reject  it,  in  whole  or  in  part,  or  require  further  evidence  in 
support  of  it.  If  he  rejects  a  proof  he  shall  state  in  writing  to  the  creditor  the 
gr(junds  of  the  rejection. 

111.  If  a  creditor  or  contributory  is  dissatisfied  with  the  decision  of  the  liquidator 
in  respect  of  a  proof,  the  Court  may,  on  the  application  of  the  creditor  or  contribu- 
tory, reverse  or  vary  the  decision  ;  but,  subject  to  the  power  of  the  Court  to  extend 
the  time,  no  application  to  reverse  or  vary  the  decision  of  the  liquidator  rejecting  a 
proof  shall  be  entertained  unless  notice  of  the  application  is  given  before  the  expiia- 
tion  of  21  days  from  the  date  of  the  rejection. 

112.  If  the  liquidator  thinks  that  a  proof  has  been  improperly  admitted,  the 
Court  may,  on  the  application  of  the  liquidator,  after  notice  to  the  creditor  who 
made  the  proof,  expunge  the  proof  or  reduce  its  amount. 

113.  The  Court  may  also  expunge  or  reduce  a  proof  upon  the  application  of  a 
creditor  or  contributory  if  the  liquidator  declines  to  interfere  in  the  matter. 

114.  For  the  purpose  of  any  of  his  duties  in  relation  to  proofs,  the  liquidator 
may  administer  oaths  and  take  affidavits. 

116.  The  official  receiver,  before  the  ap])ointment  of  a  liquidator,  shall  have  all 
the  jiowerH  of  a  litjuidator  with  respect  to  the  examination,  admission,  and  rejection 
of  pro<jfs,  and  any  act  or  decision  of  his  in  relation  thereto  shaU  bo  subject  to  the 
like  !i|iji(al. 

116.  Tho  official  receiver,  where  no  other  liquidator  is  appointed,  shall,  before 
payment  of  a  dividend,  file  all  proofs  tendered  in  the  winding-up,  with  a  list  thereof, 


Companies  Winding-up  Rules,  1890.        Rules  of  1890       883 

distinguishing  in  such  list  the  proofs  which  were  wholly  or  partly  admitted,  and  the  p.  862 
proofs  wliich  were  wholly  or  partly  rejected. 

117.  Every  liquidator  other  than  the  official  receiver  shall,  on  the  first  day  of  Proofs  to  be 
every  mouth,  file  with  the  proceedings  a  certified  list  of  all  proofs,  if  any,  received  '^'*^'^-  _ 

by  him  during  the  month  next  preceding,  distinguishing  in  such  lists  the  proofs  P*  ""* 
admitted,  those  rejected,  and  such  as  stand  over  for  further  consideration ;  and,  in 
the  case  of  proofs  admitted  or  rejected,  he  shall  place  the  proofs  on  the  file  of 
proceedings. 

118.  The  official  receiver,  or,  as  the  case  may  bo,  the  liquidator,  shall,  within  Pronfilure  where 
three  days  after  receiving  notice  from  a  creditor  of  his  intention  to  appeal  against  a  '^"^'i'^'i?  ^PPcals. 
decision  rejecting  a  proof,  file  such  proof,  with  a  memorandum  thereon  of  his  P"    "'* 
disallowance  thereof. 

119.  Subject   to  the  poivers   of  the  Court  to  extend  the  time,  the  official  receiver  as  Time  for  ad- 
liquidator,  not  [Jess]  than  fourteen  days  from  the  latest  date  specified  in  the  notice  of  his  ™**sion  orrejec- 
intention  to  declare  a  dividend  as  the  time  within  ivhich  such  proofs  must  be  lodged,  shall,  official  receiver. 
in  ivritinf/,  either  admit  or  reject  ivholly  or  in  part  every  proof  lodged  with  him,  or 

require  further  evidence  in  supjjort  of  it. 

{Annulled  by  li.  34  of  April,  1892.     See  now,  H.  29  of  April,  1892,  ichich 
substitutes  "  later '^  for  "  less.'^) 

120.  Subject  to  the  power  of  the  Court  to  extend  the  time,  the  liquidator,  other  Time  for  ad-_ 
than  the  official  receiver,  within  twenty-eight  days  after  receiving  a  proof,  which  ni'ssion  or  rf'jec- 
has  not  previously  been  dealt  with,  shall  ia  writing  either  admit  or  reject  it  wholly  liquidator. 

or  in  part,  or  require  further  evidence  in  support  of  it.     Provided  that  where  the  pp.  363,  382 

liquidator  has  given  notice  of  his  intention  to  declare  a  dividend,  he  shall  within 

fourteen  days  after  the  date  mentioned  in  the  notice  as  the  latest  date  up  to  which 

proofs  must  be  lodged  examine  and  in  writing  admit  or  reject  every  proof  which 

has  not  been  already  dealt  with,  and  give  notice  of  his  decision  rejecting  a  jproof 

wholly  or  in  part  to  the  creditors  affected  thereby. 

121.  The  official  receiver  shall  in  no  case  be  personally  liable  for  costs  in  relation  Costs  of  appeals 
to  an  appeal  from  his  decision  rejecting  any  proof  wholly  or  in  part.  ^'^°Y^  decisions 

pp.°362i'  579 

Dividends. 

122. — (1.)  Not  more  than  two  months  before  declaring  a  dividend,  the  liquidator  Notice  of  in- 
shall  give  notice  of  his  intention  to  do  so  to  the  Board  of  Trade  in  order  that  the  tended  dividend, 
same  maj'  be  gazetted,  and  at  the  same  time  to  such  of  the  creditors  mentioned  in  ^^^{^l  ^^'  ^^' 
the  statement  of  affairs  as  have  not  proved  their  debts.     Such  notice  shall  specify    [436.442,4391. 
the  latest  date  up  to  which  proofs  must  be  lodged,  which  shall  be  not  less  than  pp   3Q3  '333 
fourteen  days  from  the  date  of  such  notice. 

(2.)  Where  any  creditor,  after  the  date  mentioned  in  the  notice  of  intention  to  p.  386 
declare  a  dividend  as  the  latest  date  up  to  which  proofs  may  be  lodged,  appeals 
against  the  decision  of  the  liquidator  rejecting  a  proof,  notice  of  appeal  shall, 
subject  to  the  power  of  the  Ooirrt  to  extend  the  time  in  special  cases,  be  given 
within  seven  days  from  the  date  of  the  notice  of  the  decision  against  which  the 
appeal  is  made,  and  the  liquidator  may  in  such  case  make  provision  for  the  dividend 
upon  such  proof,  and  the  probable  costs  of  such  appeal  in  the  event  of  the  proof 
being  admitted.  Where  no  notice  of  appeal  has  been  given  within  the  time  specified 
in  this  ride,  the  liquidator  shall  exclude  all  proofs  which  have  been  rejected  from 
participation  in  the  dividend. 

(3.)  Immediately  after  the  expiration  of  the  time  fixed  by  this  rule  for  appealing  p.  390 
against  the  decision  of  the  liquidator  he  shall  proceed  to  declare  a  dividend,  and 
shall  give  notice  to  the  Board  of  Trade  (in  order  that  the  same  may  be  gazetted), 
and  shall  also  send  a  notice  of  dividend  to  each  creditor  whose  proof  has  been 
admitted. 

(4.)  If  it  becomes  necessary,  in  the  opinion  of  the  liquidator  and  the  committee  p.  389 
of  inspection,  to  postpone  the  declaration  of  the  dividend  beyond  the  limit  of  two 
months,  the  liquidator  shall  give  a  fresh  notice  of  his  intention  to  declare  a  dividend 
to  the  Board  of  Trade  in  order  that  the  same  may  be  gazetted  ;  but  it  shall  not  be 
necessary  for  the  liquidator  to  give  a  fresh  notice  to  such  of  the  creditors  mentioned 
in  the  statement  of  affairs  as  have  not  proved  their  debts.  In  all  other  respects 
the  same  procedure  shall  follow  the  fresh  notice  as  would  have  followed  the  original 
notice. 

3  l2 
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Time  for  lodg- 
ing. 

Forms  73  and  74 
[158.  159]. 
p.  349 

No  minor  to  be 

proxy. 

Use  of  proxies 

ty  deputy 

official  receiver. 

pp.  176,  349 

Filling  in  -where 
creditor  blind  or 
incapable. 
p.  349 


Peoxies, 

123. — (1.)  A  proxy  shall  be  lodged  with  the  official  receiver  or  liquidator  not 
later  than  four  o'clock  in  the  afternoon  of  the  day  before  the  meeting  or  adjourned 
meeting  at  which  it  is  to  be  used. 

(2.)  No  person  shall  be  appointed  a  general  or  special  proxy  who  is  a  minor. 

124.  Where  an  official  receiver  who  holds  any  proxies  cannot  attend  the  meeting 
for  which  they  are  given,  he  may,  in  writing,  depute  some  person  under  his  official 
control  to  use  the  proxies  on  his  behalf,  and  in  such  manner  as  he  may  direct. 

125.  The  proxy  of  a  creditor  blind  or  incapable  of  writing  may  be  accepted,  if 
such  creditor  has  attached  his  signature  or  mark  thereto  in  the  presence  of  a  witness, 
who  shall  add  to  his  signature  his  description  and  residence  ;  provided  that  all 
insertions  in  the  proxy  are  in  the  handwi'iting  of  the  witness,  and  such  witness 
shall  have  certified  at  the  foot  of  the  proxy  that  all  such  insertions  have  been  made 
by  him  at  the  request  of  the  creditor  and  in  his  presence  before  he  attached  his 
siicnature  or  mark. 


Conclusion  of 
liquidation. 
[Act  of  1890 

8.15(1).] 

Form  75 

[219,  220]. 
p.  245 


Information 
by  liquidator 
as  to  pending 
liquidations. 
[Act  of  1890, 
8.  15.] 


p.  245 
p.  245 
p.  246 
p.  246 


Dtity  of  liqui- 
dator to  furnish 
information  to 
Ji.-anl  of  Trade, 
p.  246 


Statements  by  LiauiDATOE  to  the  Registeae  of  Joint  Stock  Companies. 

126.  The  winding-up  of  a  company  shall  for  the  purposes  of  sect.  15  of  the 
Companies  (Winding-up)  Act,  1890,  be  deemed  to  be  concluded — 

(a.)  In  the  case  of  companies  wound  up  by  order  of  the  Court,  at  the  date  on 

which  the  order  dissolving  the  company  has  been  reported  by  the  liquidator 

to  the  Registrar  of  Joint  Stock  Companies  : 

(b.)  In  the  case  of  companies  wound  up  voluntarily  or  under  the  supervision  of 

the  Court,  at  the  date  of  the  dissolution  of  the  company,  unless  at  such 

date  any  funds  or  assets  of  the  company  remain  unclaimed  or  undistributed 

in  the  liands  or  under  the  control  of  the  hquidator,  or  any  person  who  has 

acted  as  liquidator,  in  which  case  the  winding-up  shall  not  be  deemed  to 

be  concluded  until  such  funds  or  assets  have  either  been  distributed  or  paid 

into  the  companies  liquidation  account  at  the  Bank  of  England. 

127. — (1.)    Where  a  tviiuUnff-uj)  of  a  compann  is  not  concluded  ivith'm  the  year  after 

its  commencement,  the  statements  ichlch  the  liquidator  is  to  send  to  the  Registrar  of  Joint 

Stock  Companies  with  respect  to  the  proceedings  in  and  position  of  the  liquidation  shall  be 

sent  in  duplicate  at  such  intervals  and  in  such  form  as  ike  Board  of  Trade  may  from  time 

to  time  by  general  order  direct.     In  the  absence  of  any  such  direction  a  statement  shall  be 

sent  twice  in  each  year,  the  first  statement  being  sent  at  the  expiration  of  30  days  from 

the  termination  of  the  first  year  during  lohich  the   liquidation  proceedings  have  been 

pending,  and  the  succeeding  statements  being  sent  at  intervals  of  half  a  year  until  the 

icinding-vp  of  the  company  is  concluded  ;  and  each  statement  shall  consist  of  a  statement 

of  account  dated  from  the  last  statement  of  account  sent  in  under  this  rule,  together  with  a 

copy  of  the  entries  in  the  record  book  made  since  such  date. 

(2.)  Where  the  tcinding-up  of  a  company  has  been  commenced  on  or  before  the  \st  day 
of  January,  1890,  and  has  not  been  concluded  before  the  \st  day  of  January,  1891,  the 
first  statement  which  the  liquidator  shall  send  to  the  Registrar  of  Joint  Stock  Companies 
with  respect  to  the  proceedings  and  position  of  the  liquidation  shall  be  sent  in  duplicate 
within  30  days  from  the  \st  January,  1891,  or  within  such  extended  period  as  the  Board 
of  Trade  or  the  Court  may  in  any  particular  case  for  special  reasons  sanction. 

{Annulled  by  R.  8  of  April,  1891.     See  now  Mr.  1  to  4:  of  April,  1891.) 

127.  [This  is  now  R.  1  of  April,  1891.] 
127a.  [This  is  R.  2  of  April,  1891." 
127b.  [This  is  R.  3  of  April,  1891. 
127c.  [This  is  R.  4  of  April,  1891." 

Unclaimed  Funds  and  Undisteibuted  Assets  in  the  hands  of  the  Liguidatoe. 

127d.  [This  is  R.  5  of  April,  1891.] 

128.  Every  person  who  has  acted  as  licpiidator  of  any  company,  whether  the 
liquidation  lias  been  concluded  or  not,  shall  furnish  to  tlie  Board  of  Trade  particulars 
of  any  money  in  liis  hands  or  under  his  control  representing  unclaimed  or  undis- 
tributed assets  of  thf;  C()in])aiiy  on  the  1st  Jaiiuiiry,  1891,  or  sub.sequcntly,  and  such 
oilier  particulars  as  tlie  Board  of  Trade  may  r('([iiire  for  the  purpose  of  ascertaining 
or  getting  in  any  money  ])aya]jle  into  the  Companies  Liquidation  Account  at  the 
Bank  of  J'Jnglaiid.  Tlie  Board  of  Trade  may  require  such  particulars  to  bo  verified 
by  affidavit. 
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129.  —  (1.)  The  Board  of  Trade  may  at  any  time  order  any  snoli  person  to  submit  Power  of 
to  them  an  account  verified  by  affidavit  of  the  sums  received  and  paid  by  him  as  Board  of 
liquidator  of  the  company,  and  may  direct  and  enforce  an  audit  of  the  account.  Trade  to  call 

(2.)  For  the  purposes  of  section  15  of  the  Companies  (Winding-up)  Act,   1890,   for  verified 
and  these  Rules,  the  Court  (as  hereinafter  defined)  shall  have  and,  at  the  instance  accounts, 
of  the  Board  of  Trade,  may  exercise  all  the  powers  confeiTcd  by  the  Bankruptcy  Form  82  [227]. 
Act,  1883,  with  respect  to  the  discovery  and  realization  of  the  property  of  a  debtor,  p.  246 
and  the  provisions  of  Part  I.   of  that  Act  with  respect  thereto  shall,  with  any 
necessary  modifications,  apply  to  proceedings  under  section  15  of  the  Companies 
(AVinding-up)  Act,  1890. 

130.  Every  application  hj  the  Board  of  Trade  to  the  Court  for  the  purpose  of  ascer-   Applications 
taining  and  getting  in  money  x>ay  able  into  the  Bank  of  England  pursuant  to  section  15  of  to  the  Court 
the  Companies  {Winding-up)  Act,  1890,  and  these  Rules,  shall,  if  the  icinding-up  is  in  for  enforcing 
the  High  Court,  or  in  the  Stannaries  Court,  be  made  to  and  dealt  ivith  by  the  Division  of  account. 

the  High  Court  ivhich  for  the  time  being  exercises  the  bankruptcy  jurisdiction  of  the  High 
Court,  and  if  the  u-inding-up  is  in  a  Falatine  Court  or  a  County  Court  to  that  Court,  and 
the  practice  ivhich  is  observed  in  reference  to  applications  by  the  Board  of  Trade  under 
section  162  of  the  Bankruptcy  Act,  1883,  shall  govern  and  he  observed  in  every  application 
ly  the  Board  of  Trade  undir  the  said  section  15  of  the  Companies  [Winding-up)  Act, 
1890,  and  these  Rules. 

[Annulled  by  R.  8  of  April,  1891.     See  noiv  R.  IG  of  April,  1892,  as  to  High 
Court,  and  R.  7  of  April,  1891,  as  to  other  Courts.     No  R.  130  now  exists.) 

130a.   \_This  is  R.  7  of  April,  1891,  which  has  been  amended  by  R.  16  of  April,  1892.] 

131.  Any  liquidator  whose  duty  it  is  under  section  15  of  the  Companies  (Wind-   Mode  of  pay- 
ing-up)  Act, 
England,  any ; 
shall  apply  in 

for  a  paying-in  order,  which  paying- in  order  shall  be  an  authority  to  the  Bank  of  s.  15.. 
England  to  receive  the  payment.  P-  ^^' 

132.  An  application  by  a  person  claiming  to  be  entitled  to  any  money  paid  into   Application  for 
the  Bank  of  England  in  pursuance  of  section  15  of  the  Companies  (Winding-up)   payment  out  by 
Act,  1890,  shall  be  made  in  such  form  and  manner  as  the  Board  of  Trade  may  from   pei-^'^'  entitled. 
time  to  time  direct,   and  shall,   unless  the  Board  of  Trade  otherwise  directs,   be  "' 
accompanied  by  the  certificate  of  the  liquidator  that  the  person  claiming  is  entitled, 

and  such  further  evidence  as  the  Board  of  Trade  may  direct. 
132a.   {This  is  R.  6  of  April,  1891.] 

133.  —  (1.)  For  the  purposes  of  sub-section  3  of  section  15  of  the  Companies  Transfer  of 
(Winding-ujj)  Act,  1890,  money  at  the  credit  of  the  account  of  the  official  liqui-   funds  to 
dator  of  any  company  with  the  Bank  of  England  shall  be  deemed  to  be  money   companies 
under  the  control  of  the  official  liquidator,  and  when  such  money  has  remained  un-   liquidation 
claimed  or  undistributed  for  six  months  after  the  date  of  receipt  it  shall  be  trans-   account, 
ferred  to  the  companies  liquidation  account,  and  the  official  liquidator  and  chief  p.-,   £48    263 
clerk  of  the  Chancery  Division  of  the  High  Court  shall  draw  and  sign  such  cheques 

or  orders  as  may  be  necessary  for  the  transfer  of  the  money. 

(2.)  Any  application  to  the  Board  of  Trade  for  paj-ment  out  of  moneys  so  trans- 
ferred shall  be  signed  by  the  liquidator  and  countersigned  by  the  chief  clerk  of  the 
judge  of  the  Chancery  Division  to  whom  the  winding-up  is  assigned. 

Investment  of  Funds. 

134. — (1.)  Where  the  committee  of  inspection  are  of  opinion  that  any  part  of  the  investment  of 

cash  balance  standing  to  the  credit  of  the  account  of  the  company  should  be  in-  assets  in  seeu- 

vested,  they  shall  sign  a  certificate  and  request,  and  the  liquidator  shall  transmit  "ties,  and  reali- 

such  certificate  and  request  to  the  Board  of  Trade.  sccmities. 

(2.)  Where  the  committee  of  inspection  are  of  opinion  that  it  is  advisable  to  sell  Forms  S3  and  81 

any  of  the  securities  in  which  the  moneys  of  the  company's  assets  are  invested  they  [250.  249]. 

shall  sign  a  certificate  and  request  to  that  effect,  and  the  liquidator  shall  transmit  p.  273 
such  certificate  and  request  to  the  Board  of  Trade. 

Accounts  and  Audit.  ^""J'*^  °*  *^"*^ 

book. 
135.  The  committee  of  inspection  shall  not  less  than  once  every  three  months  g  20  ? 
audit  the  liquidator's  cash  book  and  certify  therein  under  their  hands  the  day  on  Form  76  [210]. 
which  the  said  book  was  audited.  p.  233 
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Board  of 
Trade  audit 
of  liquidator's 
accounts. 
pp.  233,  241 


Form  7  7  [216]. 

Liquidator 
carrying  on 
business. 
p.  233 

Forms  80  and 
81  [211,  212]. 


Copy  of  accounts 
to  be  filed. 
p.  233 

Summary  of 
accounts, 
p.  233 


Affidavit  of 
no  receipts, 
p.  234 

Proceedings 
on  resigna- 
tion, &c.  of 
liquidator, 
pp.  222,  234, 
281,  596 

Expenses  of 

Kales. 

p.  234 


136. — (1.)  Every  liquidator  shall,  at  the  expiration  of  nix  months  from  the  date 
of  the  windino:-up  order  and  at  the  expiration  of  every  succeeding  six  mouths 
thereafter  until  his  release,  transmit  to  the  Board  of  Trade  a  coj»y  of  the  cash  book 
for  .such  period  in  duplicate,  together  with  the  necessary  vouchers  and  copies  of  the 
certificates  of  audit  by  the  committee  of  inspection.  He  shall  also  forward  with  the 
first  accounts  a  summary  of  the  company's  statement  of  affairs,  in  such  form  as  the 
Board  of  Trade  may  direct,  showing  thereon  in  red  ink  the  amounts  realized,  and 
explaining  the  cause  of  the  non-realization  of  such  assets  as  may  be  unrealized. 

(2.)  When  the  assets  of  the  company  have  been  fully  realized  and  distributed,  the 
liquidator  shall  forthwith  send  in  his  accounts  to  the  Board  of  Trade,  although  the 
six  months  may  not  have  expired. 

(3.)  The  accounts  sent  in  by  the  liquidator  shall  be  certified  and  verified  by  him. 

137. — (1.)  Where  the  liquidator  carries  on  the  business  of  the  company,  he  shall 
keep  a  distinct  account  of  the  trading,  and  shall  incorporate  in  the  cash  book  the 
total  weekly  amount  of  the  receipts  and  payments  on  such  trading  account. 

(2.)  The  trading  account  shall  from  time  to  time,  and  not  less  than  once  in  every 
month,  be  verified  by  affidavit,  and  the  liquidator  shall  thereupon  submit  such 
account  to  the  committee  of  inspection  (if  any),  or  such  member  thereof  as  may  be 
appointed  by  the  committee  for  that  purpose,  who  shall  examine  and  certify  the 
same. 

138.  When  the  licpiidator's  account  has  been  audited,  the  Board  of  Trade  shall 
certify  the  fact  upon  the  account,  and  thereupon  the  duplicate  copy,  bearing  a  like 
certificate,  shall  be  filed  with  the  proceedings  in  the  winding-up. 

139. — (1.)  The  liquidator  shall  transmit  to  the  Board  of  Trade  with  his  accounts 
a  summary  of  such  accounts  in  such  form  as  the  Board  of  Trade  from  time  to  time 
direct,  and,  on  the  approval  of  such  summary  by  the  Board  of  Trade,  shall  forth- 
with obtain,  prepare,  and  transmit  to  the  Board  of  Trade  so  many  printed  copies 
thereof,  duly  stamped  for  transmission  by  post,  and  addressed  to  the  creditors  and 
contribuf ories,  as  may  be  required  for  transmitting  such  summary  to  each  creditor 
and  contributory. 

(2.)  The  cost  of  printing  and  posting  such  copies  shall  be  a  charge  upon  the  assets 
of  the  company. 

140 .  Where  a  liquidator  has  not  since  the  date  of  his  appointment  or  since  the 
last  audit  of  his  accounts,  as  the  case  may  be,  received  or  paid  any  sum  of  money  on 
account  of  the  assets  of  the  company,  he  shall,  at  the  time  when  he  is  required  to 
transmit  his  accounts  to  the  Board  of  Trade,  forward  to  the  Board  an  affidavit  of 
no  receipts  or  payments. 

141.  Upon  a  liquidator  resigning,  or  being  released  or  removed  from  his  office, 
he  shall  deliver  over  to  the  official  receiver,  or,  as  the  case  may  be,  to  the  new 
liquidator,  all  books  kept  by  him,  and  all  other  books,  documents,  papers,  and 
accounts  in  his  possession  relating-  to  the  office  of  liquidator.  The  release  of  a 
liquidator  shall  not  take  effect  unless  and  until  he  has  delivered  over  to  the  official 
receiver  all  the  books,  papers,  documents,  and  accounts  which  he  is  by  this  rule 
required  to  deliver  on  his  release. 

142.  Where  property  forming  part  of  a  company's  assets  is  sold  by  the  liquidator 
through  au  auctioneer  or  other  agent,  the  gross  proceeds  of  the  sale  shall  be  paid 
over  by  such  auctioneer  or  agent,  and  the  charges  and  expenses  connected  with 
the  sale  shall  afterwards  be  paid  to  such  auctioneer  or  agent,  on  the  production  of 
the  necessary  certificate  of  the  taxing  officer.  Every  liquidator,  by  whom  such 
auctioneer  or  agent  is  employed,  shall,  unless  the  Court  otherwise  orders,  be 
accountable  for  the  proceeds  of  every  such  sale. 


Record  V)ook. 
[s.  21  of  Act 
of  1800.] 
pp.  143,  209, 
222,  234,  3£0 


Casli  bof)k. 
3p.  144,  209, 


^34 


Books. 

143.  The  official  receiver,  until  a  liquidator  is  appointed  by  the  Court,  and  there- 
after the  liquidator,  shall  keep  a  book  to  be  called  the  "  Record  Book,"  in  which  he 
shall  record  all  minutes,  all  proceedings  had  and  resolutions  passed  at  any  meeting 
of  creditors  or  contributories,  or  of  the  committee  of  inspection,  and  all  such  matters 
as  may  bo  necessary  to  give  a  coi'rect  view  of  his  administration  of  the  company's 
affairs,  but  ho  shall  not  be  bound  to  insert  in  the  "  Record  Book"  any  document  of 
a  confidential  nature  (such  as  the  opinion  of  counsel  on  any  matter  afi'ecting  the 
interest  of  the  creditors  or  contributories),  nor  need  ho  exhibit  such  document  to 
aiiy  ])ersoii  fifhcr  tlinii  ;i  niombcr  of  tlio  cotninittcc  of  inspection. 

144. — (1.)  'I'lie  oiliiual  receiver,  until  u  li(jui(lat()r'  is  appointed  by  the  Court,  and 
lliere.ii'tcr  tlie  licptiilator,  shall  keep  a  book  to  be  called  the  "Cash  Book"  (which 
shall  be  in  such  form  as  the  Board  of  Trade  may  from  time  to  time  direct),  in  which 


Companies  Winding-up  Rules,  1890.        Rules  of  1890      887 

he  shall  (subject  to  the  provisions  of  these  rules  as  to  trading  accounts)  enter  from 
day  to  day  the  receipts  and  payments  made  by  him. 

(2.)  The  liquidator  shall  submit  the  record  book  and  cash  book,  together  with 
any  other  requisite  books  and  vouchers,  to  the  committee  of  inspection  (if  any) 
when  required,  and  not  less  than  once  every  three  months. 

Registee  and  File  of  Peoceedings. 

145.  A  register  shall  he  kept  in  the  chambers  of  the  jitdgc  of  all  proceedings  held  Repstor  of  pro- 
there  in  each  matter  icith  proper  dates,  so  that  all  the  proceedings  in  each  cause  or  matter  9eedin!?s  m 
mag  appear  consecntivch/  and   in  chronological  order,   with   a  short   statement  of  the  chambers. 
questions  or  points  decided  or  ruled  at  everg  hearing,  and  no  documents  or  proceedings  are   [Sec  (ieu.  Order 
to  be  filed  in  the  chambers  of  the  judge  unless  the  Court,  by  any  general  or  special  order,  ^^^f'^^J'^'' 
otherwise  directs.  ^^%  a  T.  ;  Jqo  i 

{Annulled  by  li.  34  of  April,  1892.) 


of  R.  S.  C.  1883.] 


146. — (1.)  The  file  of  proceedings  shall  he  kept  by  the  official  receiver,  and  all  orders,  File  of  pro- 
reports,  exhibits,  admissions,  memorandums,  and  office  copies  of  affidavits,  examinations,  ceedings. 
depositions,  and  certificates,  and  all  other  documents  relating  to  the  icinding-up  of  any 
company  shall  be  placed  on  the  file  by  the  official  receiver  or  the  liquidator,  as  far  as  may 
he  in  continuous  order.  Every  contributory  of  the  company,  and  every  creditor  thereof 
whose  proof  or  claim  has  been  admitted,  and  every  person  who  has  been  a  director  or  officer 
of  the  company,  shall  be  entitled,  at  all  reasonable  times,  to  inspect  the  file  free  of  charge, 
and,  at  his  own  expense,  to  take  copies  or  extracts  from  any  of  the  documents  comprised 
therein,  or  to  be  furnished  with  such  copies  or  extracts  at  a  rate  not  exceeding  threepence 
per  folio  of  seventy -tioo  words  ;  and  the  file  shall  he  produced  in  Court,  or  before  the 
judge,  and  otherwise  as  occasion  may  require. 

{Annulled  by  R.  34  of  April,  1892.     See  now  Ji.  11  of  April,  1892,  and  R.  1 
of  November,  1895.) 

147. — (1 .)  Whenever  the  London  Gazette  contains  any  advertisement  relating  Memorandum 
to  any  winding-up  to  which  these  rules  apply,   the  liquidator  shall  file  with  the   of  advertise- 
proceedings  a  memorandum  referring  to  and  giving  the  date  of  the  advertisement.      ments. 

(2.)  In  the  case  of  an  advertisement  in  a  local  paper,  the  official  receiver  shall  Form  87  [IG]. 
keep  a  copy  of  the  paper,  and  a  memorandum  referring  to  and  giving  the  date  of  p.  32 
the  advertisement  shall  be  placed  on  the  file. 

(3.)  For  this  purpose  one  copy  of  each  local  paper  in  which  any  advertisement 
relating  to  any  winding-up  proceeding  in  the  Court  is  inserted,  shall  be  left  with 
the  official  receiver  by  the  person  who  inserts  the  advertisement. 

(4.)  A  memorandum  under  this  rule  shall  be  prima  facie  evidence  that  the 
advertisement  to  which  it  refers  was  duly  inserted  in  the  issue  of  the  Gazette 
or  newspaper  mentioned  in.  it. 

Release  of  Liquidator. 

148.  A  liquidator,  before  making  application  to  the  Board  of  Trade  for  his  Application  for 
release,  shall  give  notice  of  his  intention  so  to  do  to  all  the  creditors  who  have  r^  ,^f^f  i  t  f 
proved  theii"  debts  and  to  all  the  contributories,   and  shall  send  with  the  notice  isgo?'^ 

a  summary  of  his  receipts  and  payments  as  liquidator.  Fomis  7S  and  79 

I  ui/ij,  oyy J , 

149.  "Where  the  Board  of  Trade  have  granted  to  a  liquidator  his  release,  a  notice  P-  ^°° 

of  the  order  granting  the  release  shall  be  gazetted.     The  liquidator  shall  provide   Gazetting 
the  requisite  stamp  fee  for  the  Gazette,  which  he  may  charge  against  the  company's  release. 
assets.  p.  596 

Books  to  be  kept,  and  Returns  made,  by  Officers  of  Courts. 

150.  In  the  High  Court  the  chief  clerks  of  the  Chanceiy  Division,  and  in  the  Books  to  be  kept 
district  registries  of  the  Hifjh  Court  at  Liverpool  and  Manchester  respectively  the   by  officers  of 
district  registrars  of  the  High  Court,  and  in  a  Court  other  than  the  High  Court,    ?°^q^'£  a  +    f 
the  registrar  or  other  officer  of  the  Court  whose  duty  it  is  to  perform  under  direction   is'jo.] 

of  the  judge  the  duties  which  in  a  County  Coiu-t  are  performed  by  the  registrar,    p.  23 
shall  keep  books  according  to  the  forms  in  the  Appendix,  and  the  particulars  given   Forms  SS  and  89 
under  the  different  heads  in  such  books  shall  be  entered  forthwith  after  each  pro-   [8,  7]. 
ceeding  has  been  concluded. 
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Extracts  to  be  151,  xiic  officers  of  the  Courts  whose  duty  it  is  to  keep  the  books  prescribed  by 
sent  to  Board  these  rules  shall  make  and  transmit  to  the  Board  of  Trade  such  extracts  from  their 
of  Trade.  books,  and  shall  furnish  the  Board  of  Trade  with  such  information  and  returns  as 

P-  23  the  Board  of  Trade  may  from  time  to  time  require. 


Gazetting 
notices, 
l^orni  86  [15]. 
p.  32 
E.e-2'azettino'. 


GAZETTmO. 

152.  All  notices  subsequent  to  the  making'  by  the  Court  of  a  winding-up  order 
in  pursuance  of  the  Act  or  these  rules  requiring  publication  in  the  Loudon  Gazette 
shall  be  gazetted  by  the  Board  of  Trade. 

153.  Where  any  winding-up  order  is  amended,  and  also  in  any  case  in  which 
any  matter  which  has  been  gazetted  has  been  amended  or  altered,  or  in  which  a 
matter  has  been  wrongly  or  inaccurately  gazetted,  the  Board  of  Trade  shall  re- gazette 
such  order  or  matter  with  the  necessary  amendments  and  alterations  in  the  pre- 
scribed form,  at  the  expense  of  the  company's  assets,  or  otherwise  as  the  Board  of 
Trade  may  direct. 


Remuneration 
of  liquidator, 
pp.  230,  232 

p.  230 

Limit  of  re- 
muneration. 
p.  230 

Dealings  with 

assets. 

pp.  220,  275, 

291 


L'^qnidator  not 
to  purchase 
fro  in  his 
emplnyer  or 
paitnfT  without 
Court's  sanction. 
p.  279 

Committee  of 
inspection, 
pp.  220,  279 


Cists  of  ohtain- 
jii^  sanction. 
pp.  220,  279 

Sanction  of  pay- 
nicntt  to 
nic'inb»rs  of 
comniittoc  of 
inHj)'  ctiiiTi. 
pp.  220,  281 


Discharge  of 
costs,  &c. 


LiQUIDATOES  AND  COMMITTEES  OF  INSPECTION. 

154. — (1.)  The  remuneration  of  a  liquidator  shall,  unless  the  Court  shall  otherwise 
order,  be  fixed  by  the  committee  of  inspection,  and  shall  be  in  the  nature  of  a 
commission  or  percentage  of  which  one  part  shall  be  payable  on  the  amount  realized 
after  deducting  the  sums  (if  any)  paid  to  secured  creditors  out  of  the  proceeds  of 
their  securities  and  the  other  part  on  the  amount  distributed  in  dividend. 

(2.)  If  there  is  no  committee  of  inspection  the  remuneration  of  the  liquidator 
shall  be  in  accordance  with  the  scale  of  percentage  payable  for  realizations  and 
distributions  by  the  official  receiver  as  liquidator. 

155.  Except  as  provided  by  the  Acts  or  these  Rules,  no  liquidator  shall  be 
entitled  to  receive  out  of  the  estate  any  remiuieration  for  services  rendered  to  the 
company,  except  the  remuneration  to  which  under  the  Acts  and  Rules  he  is  entitled 
as  liquidator. 

156.  Neither  the  liquidator  nor  any  member  of  the  committee  of  inspection  of  a 
company  shall,  while  acting  as  liqrddator  or  member  of  such  committee,  except  by 
leave  of  the  Court,  either  directly  or  indirectly,  by  himself  or  any  partner,  clerk, 
agent,  or  servant,  become  purchaser  of  any  part  of  the  company's  assets.  Any 
such  purchase  made  contrary  to  the  provisions  of  this  Rule  may  be  set  aside  by 
the  Court  on  the  application  of  the  Board  of  Trade  or  any  creditor  or  contributory, 
and  the  Court  may  make  such  order  as  to  costs  as  the  Court  shall  think  fit. 

157.  "^liere  the  liquidator  carries  on  the  business  of  the  company,  he  shall  not, 
without  the  express  sanction  of  the  Court,  purchase  goods  for  the  carrying  on  of 
such  business  from  any  person  whose  coimection  with  the  liquidator  is  of  such  a 
nature  as  would  result  in  the  liquidator  obtaining  any  portion  of  the  profit  (if  any) 
arising  out  of  the  transaction. 

158.  No  member  of  a  committee  of  inspection,  in  a  winding-up  shall,  except 
under  and  with  the  sanction  of  the  Court,  directly  or  indirectly,  by  himself  or  any 
employer,  partner,  clerk,  agent,  or  servant,  be  entitled  to  derive  any  profit  from 
any  transaction  arising  out  of  the  winding-uj),  or  to  receive  out  of  the  assets  any 
payment  for  services  rendered  by  him  in  connection  with  the  administration  of 
the  assets,  or  for  any  goods  supplied  by  him  to  the  liquidator  for  or  on  account 
of  the  company.  If  it  appears  to  the  Board  of  Trade  that  any  profit  or  payment 
has  been  made  contrary  to  the  provisions  of  this  ride  they  may  disallow  such 
payment  or  recover  such  profit,  as  the  case  may  be,  on  the  audit  of  the  liquidator's 
accounts. 

159.  In  any  case  in  which  the  sanction  of  the  Court  is  obtained  under  the  two 
la^t  preceding  rules,  the  cost  of  obtaining  such  sanction  shall  be  borne  by  the 
person  in  whose  interest  such  sanction  is  obtained,  and  shall  not  be  payable  out  of 
the  conqjany's  assets. 

160.  Whore  the  sanction  of  the  Court  to  a  payment  to  a  member  of  a  committee 
of  inspection  for  services  rendered  by  him  in  connection  with  the  administration  of 
tho  company's  assets  is  obtained,  the  order  of  the  Court  shall  sjiecify  the  nature  of 
tlie  KTviccs,  jiiid  shall  f)idy  bo  given  whtTC  the  service  performed  is  of  a  special 
nature.  No  jiayiiu  lit  shall,  imdcr  any  circumstances,  be  allowed  to  a  member  of 
a  cojniuittcc  for  services  rendered  liy  liim  in  the  discharge  of  the  duties  attaching  to 
his  oflioe  as  a  member  of  such  committee. 

161.  —  (1.)  AVhero  a  liquidator  is  appointed  by  the  Court,  the  official  receiver 
Bhall  fort )i with  put  the  liquidator  into  possession  of  all  property  of  the  company  of 
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which  the  official  receiver  may  have  custody ;  provided  that  such  liquidator  shall  before  assets 
have,  before  the  assets  are  handed  over  to  him  by  the  official  receiver,  discharged  handed  over 
any  balance  due  to  the  official  receiver  on  account  of  fees,  costs,  and  charges  pro-   to  Hquidutor. 
perly  incurred  by  him,  and  on  account  of  any  advances  properly  made  by  liim  in  pp.  141,  209 
respect  of  the  company,  together  with  interest  on  such  advances  at  the  rate  of  four 
pounds  per  centum  per  annum ;  and  the  liquidator  shall  pay  all  fees,  costs,  and 
charges  of  the  official  receiver  -nhich  may  not  have  been  discharged  by  the  liqui- 
dator before  being  put  into  possession  of  the  property  of  the  company,  and  whether 
incurred  before  or  after  he  has  been  put  into  such  possession. 

(2.)  The  official  receiver  shall  be  deemed  to  have  a  lien  upon  the  company's  assets 
until  such  balance  shall  have  been  paid  and  the  other  liabilities  shall  have  been  dis  - 
charged. 

(3.)  It  shall  be  the  duty  of  the  official  receiver,  if  so  requested  by  the  liquidator, 
to  communicate  to  the  liquidator  all  such  information  respecting  the  estate  and 
affairs  of  the  company  as  may  be  necessary  or  conducive  to  the  due  discharge  of  the 
duties  of  the  liquidator. 

Official  Eeceivees,  and  Board  of  Trade. 

162.  —  (1.)  Judicial  notice  shall  be  taken  of  the  appointment  of  the  official  re-   Appointment, 
ceivors  appointed  by  the  Board  of  Trade.  p.  141 

(2.)  When  the  Board  of  Trade  appoints  any  officer  to  act  as  deputy  for  or  in  the 
place  of  an  official  receiver,  notice  thereof  shall  be  given  by  letter  to  the  Court  to 
which  such  official  receiver  is  or  was  attached.  The  letter  shall  specify  the  duration 
of  such  acting  appointment. 

(3.)  Any  person  so  appointed  shall,  diiring  his  tenure  of  office,  have  all  the  status, 
rights,  and  powers,  and  be  subject  to  all  the  liabilities  of  an  official  receiver. 

163. — (1.)  Where  an  official  receiver  is  removed  from  his  office  by  the  Board  of  Removal. 
Trade,  notice  of  the  order  removing  him  shall  be  communicated  by  letter  to  the  p.  141 
Court  to  which  the  official  receiver  was  attached. 

164.  The  Board  of  Trade  may,  by  general  or  special  directions,  determine  what  Personal  per- 
acts  or  duties  of  the  official  receiver  in  relation  to  the  winding-up  of  companies  are  formance  of 
to  be  performed  by  him  in  person,  and  in  what  cases  he  may  discharge  his  functions  duties, 
through  the  agency  of  his  clerks  or  other  persons  in  his  regular  emjjloy,  or  under  P-  1^1 

his  official  control. 

165.  An  assistant  official  receiver,  appointed  by  the  Board  of  Trade,  shall  be  an  Assistant 
officer  of  the  Court,  like  the  official  receiver  to  whom  he  is  assistant,  and,  subject  to   official 
the  directions  of  the  Board  of  Trade,  he  may  represent  the  official  receiver  in  all  receivers, 
proceedings  in  Court,  or  in  any  administrative  or  other  matter.     Judicial  notice  p.  141 
shall  be  taken  of  the  appointment  of  an  assistant  official  receiver,  and  he  may  be 
removed  in  the  same  manner  as  is  jDrovided  in  the  case  of  an  official  receiver. 

166.  In  the  absence  of  the  official  receiver  anj'  officer  of  the  Board  of  Trade  duly  Power  of  officers 
authorized  for  the  purpose  by  the  Board  of  Trade,  and  any  clerk  of  the  official  ^^.^jj^^i'l^^j,"^ 
receiver  duly  authorized  by  him  in  writing,  may  by  leave  of  the  Court  act  on  behalf  official' receivers' 
of  the  official  receiver,  and  take  part  for  him  in  any  public  or  other  examination  clerks  in  certain 

and  in  any  unopposed  application  to  the  Court.  cm'^?  to  act  for 

•^  ^  ^  '■  '■  official  receivers. 

V    142 

167.  "^^^lere  a  company  against  whom  a  winding-up  order  has  been  made  has  j),iti,.j^,ijei.(;no 
no  available  assets,  the  official  receiver  shall  not  be  required  to  incur  any  expense  assets! 

in  relation  to  the  winding-up  without  the  express  directions  of  the  Board  of  Trade,   p.  141 

168. — (1.)  Where  a  liquidator  is  appointed  by  the  Court,  the  official  receiver  Acoountin?  by 

shall  account  to  the  liquidator.  official  receiver. 

(2.)  If  the  liquidator  is  dissatisfied  with  the  account  or  any  part  thereof,  he  may  pp.  141,  234 

report  the  matter  to  the  Board  of  Trade,  who  shall  take  such  action  (if  any)  thereon 

as  it  may  deem  expedient. 

(3.)  The  provisions  of  these  rules  as  to  liquidators  and  their  accounts  shall  not 

apply  to  the  official  receiver  when  he  is  liquidator,  but  he  shall  account  in  such  . 

manner  as  the  Board  of  Trade  may  from  time  to  time  direct.  _  ^^  ^Pt  joj.  j3oai,i 

169.  Where  there  is  no  committee  of  inspection  any  functions  of  the  committee  of  Trade  where 
of  inspection  which  devolve  on  the  Board  of  Trade  may,  subject  to  the  dii-ections  of  no  comrnittee  of 
the  Board,  be  exercised  by  the  official  receiver.  nD^'l92°  201 

219 

170.  An  appeal  in  the  High  Court  against  a  decision  of  the  Board  of  Trade,  or 

an   appeal  to  the  Court  from  an  act  or  decision  of  the  official  receiver,  shall  be  Bo^j^of  ^^q 
brought  within  21  days  from  the  time  when  the  decision  or  act  appealed  against  is  and  official 
done,  pronoimced,  or  made.  receiver. 

'  ^  '  p.  578 
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Applications 
under  s.  25  (2) 
of  Actof  18'JO. 
p.  243 


171. — (1.)  An  application  by  the  Board  of  Trade  to  the  Court  to  examine  on  oath 
the  liquidator  or  any  other  person  pursuant  to  section  25  of  the  Companies  (Winding- 
up)  Act,  18911,  shall  bo  made  ex  parte,  and  shall  be  supported  by  a  report  to  the 
Court  filed  with  the  proceedings,  stating  the  circumstances  in  which  the  application 
is  made. 

(2.)  The  report  may  be  signed  by  any  person  duly  authorized  to  sign  documents 
on  behalf  of  the  Board  of  Trade  ;  and  shall  for  the  purposes  of  such  application  be 
prima  facie  evidence  of  the  statements  therein  contained. 


Special  Manager. 

Accounts.  172.  Every  special  manager   shall   account   to  the  official  receiver,   and  such 

rorm85[99j.     special  manager's  accounts  shall  be  verified  by  affidavit,  and,  when  approved  by 

the  official  receiver,  the  totals  of  the  receipts  and  payments  shall  be  added  to  the 

official  receiver's  accounts. 


Attendance  at 
proceedings. 
p.  137 


Solicitor  of 
liquidator, 
pp.  137,  201 


Attendance  and  Appeaeance  of  Parties,  &c. 

173.  Every  person  for  the  time  being  on  the  list  of  contributories  of  the  company 
and  every  person  whose  proof  has  been  admitted  shall  be  at  libei'ty,  at  his  own 
expense,  to  attend  proceedings,  and  shall  be  entitled,  upon  payment  of  the  costs 
occasioned  thereby,  to  have  notice  of  all  such  proceedings  as  he  shall  by  written 
request  desire  to  have  notice  of  ;  but  if  the  Court  shall  be  of  opinion  that  the  attend- 
ance of  any  such  person  upon  any  proceedings  has  occasioned  any  additional  costs 
which  ought  not  to  be  borne  by  the  funds  of  the  company,  he  may  direct  such  costs, 
or  a  gross  sum  in  lieu  thereof,  to  be  paid  by  such  person  ;  and  such  person  shall  not 
be  entitled  to  attend  any  further  proceedings  until  he  has  paid  the  same. 

173a.    \_This  is  the  Rule  of  Maij  I9th,  1896.] 

174.  Where  the  attendance  of  the  liquidator's  solicitor  is  required  on  any  pro- 
ceeding in  Court  or  Chambers,  the  liquidator  need  not  attend  in  person,  except  in 
cases  where  his  presence  is  necessary  in  addition  to  that  of  his  solicitor,  or  the 
Court  du-ects  him  to  attend. 


Board  of 
Trade  orders, 
&c. 
p.  19 

Enlargement  or 
aliridgment  of 
time. 

p.  24 

Formal  defect 
not  to  invalidate 
proceeding's. 

pp.  24,  73 


Application 
of  existing 
procedure, 
pp.  9,  19,  606, 
655 


PetitionB  in 
l,iverj)ool  and 
ManrhetttT 
Dihtritrt 
KeiyiHtriei. 
p.  44 


Miscellaneous  Matters. 

175.  The  Board  of  Trade  may  from  time  to  time  issue  general  orders  or  regu- 
lations for  the  purpose  of  regulating  any  matters  under  the  Act  or  these  Rules 
which  are  of  an  administrative  and  not  of  a  judicial  character.  Judicial  notice  shall 
be  taken  of  any  general  orders  or  regulations  which  are  printed  by  the  Queen's 
printers,  and  purport  to  bo  issued  under  the  authority  of  the  Board  of  Trade. 

176.  The  Court  may,  in  any  case  in  which  it  shall  see  fit,  extend  or  abridge  the 
time  appointed  by  these  Rules  or  fixed  by  any  order  of  the  Court  for  doing  any  act 
or  taking  any  proceeding. 

177.  — (1.)  No  proceeding  under  the  Acts  shall  be  invalidated  by  any  formal 
defect  or  by  any  irregularity,  unless  the  Court  before  which  an  objection  is  made 
to  the  proceeding  is  of  opinion  that  substantial  injustice  has  been  caused  by  the 
defect  or  ii-regularity,  and  that  the  injustice  cannot  be  remedied  by  any  order  of 
that  Court. 

(2.)  No  defect  or  irregularity  in  the  appointment  or  election  of  a  receiver,  liqui- 
dator, or  member  of  a  committee  of  inspection  shall  vitiate  any  act  done  by  him  in 
good  faith. 

178.  In  all  proceedings  in  or  before  the  Court,  or  any  judge  or  officer  thereof,  or 
over  which  the  Court  has  jurisdiction  under  the  Acts  and  Rules,  where  no  other 
provision  is  made  by  the  Acts  or  these  Rules,  the  ])ractice,  proceeding,  and  regula- 
tions shall,  unless  the  Court  otherwise  in  any  special  case  directs,  in  the  High  Court 
and  Stannaries  Court  be  in  accordance  with  the  Rules  of  the  Supreme  Court  and 
practice  of  the  High  Court,  and  in  a  County  Court  and  Palatine  Cotirt  in  accord- 
ance, as  far  as  practicable,  with  the  existing  Rules  and  practice  of  the  Court  in 
proceedings  for  the  administration  of  assets  by  the  Court. 

(An  to  itaiicfi,  aee  Stannaries  Court  {Abolition)  Act,  1896,  and  order  and  rules 
thereunder.) 

179.  The  provisions  of  Rule  2  of  the  Rules  of  the  Supreme  Court,  18S7,  relating 
to  petitions  in  the  district  registries  of  Liverpool  and  Manchester,  shall  apply  to 
petitions  presented  in  those  registries  under  the  Acts  and  these  Rules. 
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180.  The  Rules  contained  in  the  General  Order  of  the  Court  of  Chancery  of  1802,  J^^J^^^^^S^^ 

and  the  forms  prescribed  by  such  Rules,  shall  from  and  after  the  comiricnf;emcnt  of  and'not  to  apply 

these  Rulca  cease  to  have  effect  or  apply  in  the  winding-up  of  any  company  wound  in  compulsory 

up  under  the  order  of  the  Coui't  where  the  wiuding-up  order  is  made  after  the  Slst  win(lin','s-up 

of  December,  1890.  ^f "  Ueoembor 

(Signed)        Halsbtjey,  C.  '   '  55^ 
I  concur. 
(Signed)        M.  E.  HicKS-BEAcn, 

President  of  the  Board  of  Trade. 
The  29th  of  November,  1890. 


APPENDIX  OF  FORMS. 

No.  1.— General  title  (High  Court).     [Annulled  by  R.  36  of  April,   1892.     See 
now  Form  1  of  April,  1892,  Form  1.] 

No.  2.— General  title  (County  Court).     [Form  4.] 
No.  3.— Order  of  transfer.     [Form  578.] 

No.  4. — Notice  of  transfer  of  proceedings  to  the  Boai'd  of  Trade  and  official 
receiver.     [Form  579.] 

No.  5. — Appointment  of  shorthand  writer  to  take  examination.    [Form  612.] 
No.  6. — Declaration  by  shorthand  writer.     [Form  613.] 

No.  7. — Notes  of  public   examination  where  a  shorthand  writer  is  appointed. 
[Form  618.] 

No.  8. — Notes  of  public  examination  where  shorthand  writer  is  not  appointed. 
[Form  620.] 

No.  9. — Return  by  taxing  officer.     [Form  677.] 
No.  10. — Certificate  of  taxation.     [Form  670.] 
No.  11. — Register  to  be  kept  by  taxing  officer.     [Form  676.] 
No.  12.— Petition.     [Form  18.] 

No.  13. — Petition  by  unpaid  creditor  on  simple  contract.     [Form  19.] 
No.  14. — Affidavit   of    service   of    petition    on    members,    officers,    or   servants. 
[Form  38.] 

No.  15. — Affidavit  of  service  of  petition  on  liquidator.     [Form  39.] 
No.  15a. — Notice  of  intention  to  appear  on  petition.     [Form  57,  added  by  R.  36 
of  April,  1892.] 

No.  16. — Advertisement  of  petition.     [Annulled  by  R.  36  of  April,   1892.     See 
now  Form  36.] 

No.  16a. — List  of  parties  attending  the  hearing  of  a  petition.     [Form  58,  added 
by  R.  36  of  April,  1892.] 

No.  17. — Affidavit  verifying  petition.     [Form  49.] 
No.  18. — Order  for  winding-up  by  the  Court.     [Form  72.] 
No.  19. — Order  for  winding-up,  subject  to  supervision.     [Form  767.] 
No.  19a.- — Notification  to  official  receiver  of  orders  pronounced  on  petitions  for 
winding-up.     [Form  71,  added  by  R.  36  of  April,  1892.] 

No.  19b. — Notification  to  official  receiver  of  order  pronounced'for  appointment  of 
official  receiver  as  provisional  liquidator  prior  to  winding-up  oi'der  being  made. 
[Form  84,  added  by  R.  36  of  April,  1892.] 
No.  20. — Notice  of  order  to  wind  up  (for  local  jiaper).     [Form  78.] 
No.  21. — Order  appointing  the  official  receiver  as  provisional   liquidator   after 
presentation  of  petition,  and  before  order  to  wind  up.     [Form  81.] 
No.  22. — Notice  to  creditors  of  first  meeting.     [Form  154.] 
No.  23. — Notice  to  contributories  of  first  meeting.     [Form  155.] 
No.  24. — Notice  to  directors  and  officers  of  company  to  attend  first  meeting  of 
creditors  or  contributories.     [Form  156.] 

No.  25. — Authority  to  deputy  to  act  as  chau-man  of  meeting  and  use  proxies. 
[Form  162.] 
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No.  26. — Notice  of  meeting'  (general  form).     [Form  396.] 

No.  27. — Affidavit  of  postage  of  notices  of  meeting.     [Form  399.] 

No.  28. — Certificate  of  postage  of  notices  (general).     [Form  161.] 

No.  29. — Memorandum  of  adjournment  of  first  or  other  meeting.     [Form  163.] 

No.  30. — Memorandum  of  proceedings  at  adjourned  first  meeting  (no  quorum). 

[Form  165.] 
No.  31 . — List  of  creditors  or  contributories  assembled  to  be  used  at  every  meeting. 

[Foi-m  166.] 

No.  32. — Report   of  result  of   meeting  of    creditors   or   contributories.     [Form 

169.] 

No.  33. — Statement  of  affairs.      [Form    149,   which    contains    the    alterations 

made  by  Er.  of  April,  1892,  and  Forms  33a,  33b,  and  33c.] 

No.  33a.—  , 

.vq-     „„    I  Alterations  in  statement  of  afPairs  made  by  E,.  36  of  April,  1892. 

(      rincorporated  in  Form  149.] 
No.  33c.—  )      ^  ^  -' 

No.  34. — Order  appointing  liquidator.     [Form  177.] 

No.  35. — Certificate   that  liquidator    or    special    manager   has    given   security. 

[Form  188.] 
No.  36. — Advertisement  of  appointment  of  liquidator.     [Form  184.] 
No.  37. — Order  directing  a  public  examination.     [Form  600.] 
No.  38. — Order  appointing  a  time  for  public  examination.     [Form  602.] 
No.  38a. — Notice  to  attend  public  examination.     [Form  603,  added  by  E.  36  of 

April,  1892.] 

No.  39. — Eeport  to  the   Court  where   person   examined    refuses   to    answer    to 

satisfaction  of  registrar  or  officer.     [Form  616.] 

No.  40. — Order  of  Court  that  examination  is  concluded.     [Form  621.] 

No.  41. — Warrant  against  person  who  fails  to  attend  examination.     [Form  615.] 

No.  42.— Summons  for  persons  to  attend  at  chambers  to  be  examined.     [Form 

588.] 

No.  43. — Application  to  Board  of  Trade  to  authorize  a  special  bank  account. 

[Form  246.] 

No.  44. — Order  of  Board  of  Trade  for  special  bank  account.     [Form  247.] 
No.  45. — List  of  contributories  to  be  made  out  by  liquidator.     [Form  498.] 
No.  46.- — Notice  to  contributories  of  appointment  to  settle  list  of  contributories. 

[Form  499.] 

No.  47. — Certificate  of  liquidator  of  final  settlement  of  the  list  of  contributories. 

[Form  501.] 

No.  48. — Notice  to  contributory  of  final  settlement  of  list  of  contributories,  and 

that  his  name  is  included.     [Form  502.] 
No.  49. — Supplemental  list  of  contributories.     [Form  505.] 
No.  50. — Affidavit  of  service  of  notice  to  contributory.     [Form  503.] 
No.  61. — The  schedule  referred  to  in  Form  No.  50.     [Form  504.] 
No.  52. — Order  on  application  to  vary  list  of  contributories.     [Form  508.] 
No.  53. — Notice  by  liquidator  requiring  payment  of  money  or  delivery  of  books, 

&c.  to  liquidator.     [Form  258.] 

No.  54. — Notice  to   each   member  of   committee   of   in.'spcction   of  meeting  for 

eanction  to  proposed  call.     [Form  520.] 

No.  55. — Advertisement   of  meeting  of   committee  of  inspection.     [Form  521, 

being  the  new  form  under  Board  of  Trade  Order  of  31st  January,  1894.] 

No.  50. — Eesolution  of  committee  of  inspection  sanctioning  call.     [Form  522.] 
No.  57. — Nf)tice  of  call  sauctioncd  by  committee  of  inspection  to  be  sent  to  con- 
tributory.    [Fonn  523.] 

No.  58. — Sninwonn  for  intended  call . 

{Annulled  hy  li.  30  of  April,  1892.     See  new  Form  524.) 
No.  68. — Form  of  Summons  (general).     [Form  10,  added  by  E.  36  of  April, 

1892.]. 
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No.  59. — Affidavit  of  liquidator  in  support  of  proposal  for  call.    [Purm  526.] 

No.  60. — Advertisement  of  intended  call.     [Form  525.] 

No.  61. — Order  sanctioning  a  call.     [Form  528.] 

No.  62. — Notice  to  be  served  with  the  order  sanctioning  a  call.    [Form  533.] 

No.  63. — Affidavit  in  support  of  application  for  order  for  payment  of  call  due 
from  contributories.     [Form  535.] 

No.  61. — Order  for  payment  of  call  due  from  a  contributory.     [Form  537.] 

No.  65. — Affidavit  of  service  of  order  for  payment  of  call.     [Form  543.] 

No.  66. — Proof  of  debt  [yencralfurm). 

[Amuiilcd   hj  R.   36    of  April,    1892,   Form    12    thereof  hcin(j   suhalUutcd.) 
[Form  157.] 

No.  67.— Proof  of  debt  of  workmen.     [Form  411.] 

No.  68. — Notice  of  rejection  of  proof  of  debt.     [Form  414.] 

No.  69. — Notice  to  creditors  of  intention  to  declare  dividend.     [Form  436.] 

No.  70. — Notice  to  persons  claiming  to  be  creditors  of  intention  to  declare  final 
dividend.     [Form  442.] 

No.  71. — Statement  to  accompany  notice  of  application  for  release.    [Form  697.] 

No.  72.— Notice  of  dividend.     [Form  439.] 

No.  73. — General  proxy.  [Form  158  (substituted  by  Board  of  Trade  Order  of 
8th  January,  1892).] 

No.  74. — Special  proxy.     [Form  159.] 

No.  75. — Liquidator's  statement  of  account.  [See  now  Forms  219,  220.  Form 
75  of  1890  was  annulled  by  R.  8  of  April,  1891.  The  form  substituted  by  those 
rules  was  annulled  by  Board  of  Trade  Order  of  8th  January,  1892,  and  the  present 
form  was  thereby  substituted.] 

No.  75a. — Affidavit  verifying  liquidator's  statement  of  account.  [Form  224, 
added  by  Rules  of  AprU,  1891.] 

No.  75b. — Liquidator's  trading  account.  [Foi-m  221,  added  by  Rules  of  April, 
1891.] 

No.  75c. — List  of  dividends  or  composition.  [Form  222,  added  by  Rules  of 
AprU,  1891.] 

No.  75d. — List  of  amoimts  paid  or  payable  to  contributories.  [Form  223,  added 
by  Rules  of  April,  1891.] 

No.  76. — Certificate  by  committee  of  inspection  as  to  audit  of  liquidator's 
accounts.     [Form  210.] 

No.  77. — Affidavit  verifying  liquidator's  account.  [Form  216  (substituted  by 
Board  of  Trade  Order  of  2(3th  June,  1895).] 

No.  78. — Notice  to  creditors  and  contributories  of  intention  to  apply  for  release. 
[Form  696.] 

No.  79. — Application  by  liquidator  to  Board  of  Trade  for  release.     [Form  699.] 

No.  80. — Liquidator's  trading  account.     [Form  211.] 

No.  81. — Affidavit  verifying  liquidator's  trading  account.     [Form  212.] 

No.  82. — Affidavit  verifying  account  of  unclaimed  and  undistributed  funds. 
[Form  227.] 

No.  83. — Request  by  committee  of  inspection  to  Board  of  Trade  to  sell  securities. 
[Form  250.] 

No.  84. — Certificate  and  request  by  committee  of  inspection  as  to  investment  of 
funds.     [Form  249.] 

No.  85. — Affidavit  by  special  manager  verifying  account.     [Form  99.] 

No.  86. — Notices  for  Zondon  Gazette.  [New  form  substituted  by  Board  of  Trade 
Order,  13th  February,  1891.     Form  15.] 

No.  87. — Memorandum  of  advertisement  or  gazetting.     [Form  16.] 

No.  88. — Register  of  winding-up  orders  to  be  kept  in  the  Courts.     [Form  8.] 

No.  89. — Register  of  petitions  to  be  kept  in  the  Courts.     [Form  7.] 
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Nov.  29,  1890— OEDEE  VESTING  JUEISDICTION  IN 
CHANCEEY  JUDGES. 

OEDER  OF  THE  LORD  CHANCELLOR  UNDER  SECTION  TWO  OF 
THE  COMPANIES  (WINDING-UP)  ACT,  1890. 

I,  the  Right  Honourable  HardiDge  Stanley,  Baron  Halsbury,  Lord  High  Chan- 
cellor of  Great  Britain,  do  hpreby,  by  virtue  of  the  powers  vested  in  me  by  section 
two  of  the  Companies  (Winding-up)  Act,  1890,  and  all  other  powers  enabling  me  in 
^  •  that  behalf,  order  that  on  and  after  the  1st  day  of  January,  1891,  the  jurisdiction 

P*  of  the  High  Court  under  the  Companies  (Winding-up)  Act,  1890,  shall  until  further 

order  be  exercised  by  the  judges  of  the  Chancery  Division  to  whom  for  the  time 
being  chambers  are  attached,  and  such  judges  shall  on  and  after  the  day  aforesaid 
and  until  further  order  be  the  judges  of  the  High  Court  assigned  for  the  purpose  of 
that  jurisdiction  pursuant  to  the  Companies  (Winding-up)  Act,  1890. 

The  29th  day  of  November,  1890.  (Signed)  Halsbuet,  C. 

ISee  order  of  26th  March,  1892.] 


Nov.   29,  1890.— OEDEE    OF    LOED    CHANCELLOE 

EXCLUDING  CERTAIN  COUNTY  COURTS. 

I,  the  Right  Honourable  Hardinge  Stanley,  Baron  Halsbury,  Lord  High  Chan- 
cellor of  Great  Britain,  do  hereby,  by  virtue  of  the  power  vested  in  me  by  section 
p.  17  one  of  the  Companies  (Winding-up)  Act,  1890,  and  all  other  powers  enabling  me 

in  that  behalf,  order  that  a  County  Coiirt  which  at  the  time  of  the  coming  into 
operation  of  the  Companies  (Winding-up)  Act,  1890,  is  excluded  from  having  juris- 
diction in  bankruptcy  shall  be  excluded  from  having  jurisdiction  under  the  Com- 
panies (Winding-up)  Act,  1890,  until  fiirther  order,  and  the  distiict  of  any  such 
County  Court  shall  for  the  purposes  of  jurisdiction  under  the  Companies  (Winding- 
up)  Act,  1890,  be  attached  until  further  order  to  the  Court  to  which  that  district 
is  attached  at  the  time  of  the  coming  into  operation  of  this  Act  for  the  purposes  of 
jurisdiction  in  bankrui^tcy. 

The  29th  day  of  November,  1890. 

(Signed)  Halsbury,  C. 

[_And  see  order  of  October  6th,  1893.] 


Dec.  31,  1890.— PEELIMINAEY  NOTICE  as  to  Unclaimed 

OR   UNDISTRUiUTEI)   AsSETS. 

Wherpas  it  is  provided  by  section  1 5  of  the  said  Act  that  any  liquidator  of  a  com- 
pany (wlicthcr  wound  u])  Ijy  the  Court,  or  under  the  supervision  of  the  Court,  or 
voluntarily)  w)in  lias  in  his  liaiids  or  under  his  control  any  money  representing  un- 
claimed or  undistributed  assets  of  a  company  which  have  i-cmaiued  unclaimed  or 
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undistributed  for  six  months  after  the  date  of  their  receipt  shall  forthwith  pay  the 
same  to  the  Companies  Liquidation  Account  at  the  Bank  of  En<j-laad. 

And  whereas  it  is  further  provided  tliat,  for  the  purpose  of  ascertaining'  and  get- 
ting' in  any  money  payable  into  the  Bank  of  Eiig-Iaiid  in  pursuance  of  that  section, 
the  like  powers  may  be  exercised  and  by  the  like  authority  as  are  exeruiseable  under 
section  162  of  the  Bankruptcy  Act,  1883,  for  the  purpose  of  ascertainiug  and  getting 
in  the  sums,  funds,  and  dividends  referred  to  in  that  section. 

And  whereas  it  is  provided  by  the  said  section  IC2  of  the  Bankruptcy  Act,  1883, 
that  the  Board  of  Trade  may  at  any  time  order  any  trustee  or  other  person  era- 
powered  to  collect,  receive,  or  distribute  any  funds  or  dividends  under  any  or  cither 
of  the  Ac;ts  of  Pai'liament  specified  in  the  fourth  schedule  to  that  Act  to  submit  to 
them  an  account  verified  by  affidavit  of  the  sums  received  and  paid,  and  may  direct 
and  enforce  an  audit  of  the  account. 

And  whereas  the  Board  of  Trade  have  opened  an  account  at  the  Bank  of  Eng- 
land, above  referred  to  as  the  Companies  Licpiidation  Account. 

Notice  is  hereby  given  to  any  and  every  liquidator  of  a  company  forthwith  to  pay 
to  the  said  account  the  money  in  tlieir  hands,  or  under  their  control,  obtaining  in 
the  first  instance  a  receivable  order  from  the  Boar.l  of  Trade,  and  that  upon  such 
payment  the  Board  of  Trade  will  furnish  to  such  liquidators  a  certificate  of  receipt 
of  the  money  so  paid,  which  shall  be  an  effectual  discharge  in  respect  thereof. 

M.  E.  Hicks- Beach, 
President  of  the  Board  of  Trade. 

Dated  tliis  31st  day  of  December,  1890. 


Dec.  31,  1890.— OEDEE,   OF   BOAED   OF  TEADE  as  to 

Statements  by  Liquidators  in  pending  Liquidations  to 

THE  EeGISTRAR  OF  JoiNT  StOCK  COMPANIES. 

GENERAL  ORDER  BY  THE  BOARD  OF  TRADE  (UNDER  RULE  175 
OF  THE  COMPANIES  (WINDING-UP)  RULES,  1890). 

It  is  hereby  ordered  by  the  Board  of  Trade  as  follows  in  regard  to  the  matters 
referred  to  in  section  lo  of  the  Companies  ( \Yinding-up)  Act,  1890,  and  Rules  12(5 
and  127  of  the  Companies  (Winding-up)  Rules,  1890. 

The  statement  of  account  required  by  sub-section  1  of  section  15  of  the  Act  and  Transmission 
by  Rule  127  to  be  transmitted  in  duplicate  to  the  Registrar  of  Joint  Stock  Com-   of  accounts, 
panics  shall  be  in  the  Form  No.  1  annexed  hereto  with  such  variations  as  circum-    (^^^  ;;^,,-  Forms 
stances  may  require,   and  shall  be  on  sheets  13  inches  by  IG  inches,  and  shall  be  219,  220,  224.) 
verified  by  an  affidavit  in  the  Form  No.  2  annexed  hereto. 

The  statement  shall  contain  a  detailed  statement  of  all  the  liquidator's  receipts  Receipts  and 
and  payments  on  account  of  the  company,  but  bank  transactions  as  between  the  payments, 
liquidator  and  the  bank,  and  payments  or  receipts  on  account  of  investments  made 
by  or  on  behalf  of  the  liquidator,  should  be  inserted  in  the  columns  provided 
for  that  purpose,  and  not  in  the  columns  for  "other  receipts  and  payments." 
Each  receipt  and  payment  must  be  entered  in  the  account  in  such  a  manner  as 
sufficiently  to  explain  its  nature.  The  receipts  and  payments  should  severally  be 
added  tip  at  tlie  foot  of  each  sheet,  and  the  totals  carried  forward  to  the  next  sheet, 
•without  any  intermediate  balance,  so  that  the  gross  totals  shall  represent  the  total 
amounts  received  and  paid  by  the  liquidator  respectively. 

When  the  liquidator  carries  on  a  business,  a  trading  account  must  be  forwarded  Trading 
as  a  distinct  account,  and  the  totals  of  receipts  and  payments  on  the  trading  account  account, 
must  alone  be  set  out  in  the  statement.      The  trading  account  shall  be  in  the  Form   [See  note  Form 
No.  3  annexed  hereto,  shall  be  on  sheets  13  inches  by  16  inches,  and  shall  be  sent  219,  par.  3,  and 
in  duplicate.  Form  221.) 

Petty  expenses  must  be  entered  in  the  statement  or  trading  account  in  sufficient  Petty 
detail  to  show  that  no  estimated  charges  are  made.  expenses. 

Where  property  has  been  realized,  the  gross  proceeds  of  sale  must  be  entered  -d     i-     .  • 
under  receipts  in  the  statement,    and  the  necessary  disbursements  and   charges  ,  ^    j.  .     n\'n 
incidental  to  sales  must  be  entered  as  payments.  )■       n  \  ' 
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Dividends, 
&c. 

{See  Form  219, 
par.  4.) 
(Now  Forms 
222,  223.) 


Affidavit  of 
no  receipts  or 
payments. 
{See  now  Form 
2240 


Where  dividends  or  instalments  of  composition  are  paid  to  creditors  or  a  return 
of  surplus  assets  is  made  to  coutributories,  the  total  amount  of  each  dividend  or 
instalment  of  composition  or  payment  to  a  contributory  must  be  entered  in  the 
liquidator's  statement  as  one  sum,  and  the  liquidator  must  forward  with  his  state- 
ment separate  accounts  in  duplicate,  in  the  Forms  Nos.  4  and  5  annexed  hereto, 
showing  the  amount  of  the  claim  and  the  amount  of  dividend  or  composition  pay- 
able to  each  creditor  or  contributory,  distinguishing  in  such  list  the  dividends  or 
instalments  of  composition  paid  and  those  remaining  unclaimed.  Such  list  shall  be 
on  sheets  13  inches  by  8  inches. 

Where  a  liquidator  has  not  dviring  the  period  comprised  in  the  account  received 
or  paid  any  money  on  account  of  the  company,  he  shall,  at  the  period  when  he  is 
required  to  transmit  his  statement  to  the  registrar  of  Joint  Stock  Companies, 
forward  to  the  registrar  an  affidavit  of  no  receipts  or  payments  in  the  Form  No.  2 
annexed  hereto. 

(Signed)        M.  E.  Hicks-Beach, 

President  of  the  Board  of  Trade. 

Dated  the  31st  December,  1890. 

\^Form  1  annexed  was  almost  identical  with  Form  75  of  1890,  for  ivhich  Form 
220  has  now  been  substituted. 

Form  2  was  the  affidavit  of  verification,  for  which  Form  224  (75a  of  April, 
1891)  has  been  substituted. 

Form  3  teas  the  liquidator' s  trading  account,  for  which  Form  221  (755  of  April, 
1891)  has  been  substituted. 

Form  4,  list  of  dividends,  ^-c. — See  now  Form  222  (75c  of  April,  1891). 

For>n  5,  list  of  amounts  paid,  ^-c.  to  contributories. — See  now  Form  223  [Ibd  of 
April,  1891).] 


Jan.  1,  1891.— OEDER  OF  BOARD  OF  TRADE  notifying 
Appointment  of  Inspector-Gteneral  in  Companies  Liqui- 
dation, 

COMPANIES  (WINDING-UP)  ACT,  1890. 

By  virtue  of  the  powers  conferred  upon  them  by  sect.  27  of  the  Companies 
(Winding-up)  Act,  1890,  the  Board  of  Trade,  with  the  concurrence  of  the  Treasury, 
have  assigned  the  matters  arising  in  the  execution  of  the  said  Act  by  the  Board  of 
Trade  to  the  Bankruptcy  Department  of  the  said  Board,  and  have  appointed 
Mr.  John  Smith,  the  Inspector- General  in  Bankruptcy,  to  be  Inspector- General  in 
Companies  Liquidation.  The  duties  of  the  Inspector- General  in  Companies  Liqui- 
dation will  include  the  general  dii'ection  of  the  said  department  as  regards  the  said 
matters  so  assigned  to  it,  under  the  control  of  the  Board  of  Trade,  and  he  will  also 
be  liable  to  discharge  any  other  duties  connected  with  companies  liquidation  which 
the  Board  of  Trade  may  from  time  to  time  assign  to  him. 

The  official  receivers  throughout  the  country  are  to  report  to  and  correspond  with 
the  inspector-general. 

M.  E.  Hicks -Beach, 

Dated  this  Ist  day  of  January,  1891.  President  of  the  Board  of  Trade. 


Jan.  1,  1891.— ORDER  OF  BOARD  OF  TRADE  notifying 
Appointment  of  Official  Receivers. 


COMPANIES  (WINDING-UP)  ACT,   1890. 

The  Board  of  Trade,  with  the  concurrence  of  the  Treasury,  have  ordered  the  ap- 
pointment of  an  additional  official  receiver  to  be  attached  to  the  High  Court. 

Mr.  Charles  Jolin  Stewart  lias  been  apjiointcd  by  the  Board  of  Trade,  as  from 
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this  date,  to  be  the  official  receiver  attached  to  the  High  Court  for  all  the  purposes 
of  the  Companies  (Wiiiding--up)  Act,  1890. 

Mr.  Christopher  Jenkins  Dibb  has  been  appointed  to  be  the  official  receiver 
attached  to  the  Chancery  Court  of  the  county  palatine  of  Lancaster,  for  all  the  pur- 
poses of  the  said  Act. 

Mr.  Frank  Lowson  Clark,  the  official  receiver  attached  to  the  County  Court  of 
Northumberland,  holden  at  Newcastle-upon-Tyne,  has  been  so  appointed  to  be 
the  official  receiver  attached  to  the  Chancery  Court  of  the  county  palatine  of  Dur- 
ham, for  all  the  ])urposes  of  the  said  Act. 

Mr.  Frederick  Marshall,  the  nv^istrar  of  the  Stannaries  Court,  has  been  appointed 
to  be  the  official  receiver  attached  to  the  Stannaries  Court,  for  all  the  purposes  of 
the  said  Act. 

In  the  County  Courts  named  in  the  first  column  of  the  following  Schedule,  being 
the  County  Courts  to  which  more  than  one  official  receiver  is  attached,  the  official 
receivers  named  in  the  second  column  of  the  said  Schedule  have  been  so  appointed 
to  be  the  respective  official  receivers  attached  to  the  respective  Courts  for  all  the 
purposes  of  the  said  Act :  — 

The  Schedule  Repeeeed  to. 


897 


No. 

County. 

Coui-t. 

Name  of  Official  Eeceiver. 

1 
2 
3 

Bedford 

Bedford  

Northampton.. 

Essex 

Suffolk    

Suffolk    

Sussex     

Sussex     

Sussex     

Bedford    

Luton    

Northampton 

Mr.  Cecil  Mercer. 

4 
5 
6 

7 
8 

Colchester    

Ipswich     

Bury  St.  Edmunds     

Brighton 

Hastings 

Mr.  Alexander  Mackintosh. 

9 

Lewes  and  Eastbourne  .... 

)> 

In  all  the  other  County  Courts  to  which  jurisdiction  under  the  said  Act,  and  the 
Orders  made  thereunder,  has  been  given  by  and  in  pursuance  of  the  said  Act,  the 
respective  official  receivers  attached  to  such  Courts  respectively  shall,  in  pursuance 
of  sect.  4  (2)  of  the  said  Act,  be  the  respective  official  receivers  attached  to  the  said 
Courts  respectively  for  all  the  purposes  of  the  said  Act. 

M.  E.  Hicks-Beach, 
President  of  the  Board  of  Trade. 
Dated  this  1st  day  of  January,  1891. 

l_Sce  list  of  official  receivers  in  App.  i).] 


Feb.  13,  1891— ORDER  OF  BOARD  OF  TRADE 
AS  TO  Forms  of  Gtazette  Notices. 


COMPANIES  (WINDING-UP)  ACT,  1890. 

Pursuant  to  Rule  3,  Clause  2,  of  "The  Companies  "Winding-up  Rules,  1890," 
the  Board  of  Trade  hereby  direct  that  the  use  of  the  Forms  of  Notices  for  London 
Gazette  numbered  86  in  the  Appendix  to  the  said  Rules  be  discontinued,  and  that 
the  Forms  hereto  annexed  be  substituted  therefor,  and  that  the  said  substituted 
Forms  be  known  as  Forms  No.  86  in  the  said  Aj)peudix,  and  used  accordingly. 

M.  E.  Hicks-Bkach, 
President  of  the  Board  of  Trade. 
Dated  this  13th  day  of  February,  1891. 


[See  Forms  15,  77,  183,  435,  437,  608,  701.] 
V. 
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THE   COMPANIES   WINDINa-UP   EULES,  April,  1891. 

GENERAL  EULES  MADE  PURSUANT  TO  SECTION  26  OF  THE 
COMPANIES  (WINDING-UP)  ACT,   1890. 


Times  at 
"which  liqui- 
dators state- 
ments are  to 
be  sent, 
p.  245 


Regulations 
as  to  state- 
ments, 
p.  245 


Liquidations 
commence  I 
before  April 
1st,  1890. 
p.  246 


Affidavit  of 
no  receipts  or 
paym(;ntH. 
p.  246 


Statements  by  Liquidators  to  the  Eegistrae  of  Joint  Stock 
Companies  under  Section  15  of  the  Companies  (Winding- 
up)  Act,  1890. 

1.  [127.]  The  statements  with  respect  to  the  proceedings  in  and  position  of  a 
liquidation  of  a  company,  the  winding-up  of  which  is  not  concluded  within  a  year 
after  its  commencement,  shall  be  sent  twice  in  every  year  as  follows : — 

(1.)  Where  the  winding-up  commenced  on  or  before  the  1st  day  of  April,  1890, 
and  was  not  concluded  before  the  1st  day  of  April,  1891,  the  first  statement, 
brought  down  to  the  Slst  day  of  March,  1891,  shall  be  sent  within  30  days 
from  the  1st  day  of  May,  1891,  or  within  such  extended  period  as  the 
Board  of  Trade,  or  (where  the  winding-up  is  by  or  subject  to  the  super- 
vision of  the  Court)  as  the  judge  may  in  any  particular  case  sanction,  and 
the  next  statement,  brought  down  to  the  30th  day  of  September,  1891, 
shall  be  sent  within  30  days  from  that  date. 

(2.)  Where  the  winding-up  did  not  commence  on  or  before  the  first  day  of  April, 
1890,  the  first  statement,  commencing  at  the  date  when  a  liquidator  was 
first  appointed  and  brought  down  to  the  end  of  12  months  from  the  com- 
mencement of  the  winding-up,  shall  be  sent  within  30  days  from  the 
expiration  of  such  12  months,  or  within  such  extended  period  as  the  Board 
of  Trade  may  sanction. 

(3.)  The  subsequent  statements  shall  be  sent  at  intervals  of  half  a  year,  each, 
statement  being  brought  down  to  the  end  of  the  half  year  for  which  it  la 
sent. 

2.  [127a.] — (1.)  Subject  to  the  next  succeeding  Rule,  Form  No.  75,  with  such 
variations  as  circumstances  may  require,  shall  be  used,  and  the  directions  specified 
in  the  Form  shall  (unless  the  Board  of  Trade  otherwise  direct)  be  observed  in  refer- 
ence to  every  statement. 

{Another  Furiii  teas  substituted  by  B.  T.  0.,  January  8th,  1892,     See  Forms 
219,  220.) 

(2.)  Every  statement  shall  be  sent  in  duplicate,  and  shall  be  verified  by  an 
affidavit  in  the  Form  No.  75a,  with  such  variations  as  circumstances  may  require. 

3.  [127b.]  Where  the  winding-up  commenced  on  or  before  the  first  day  of  April, 
1890,  and  was  not  concluded  before  the  first  day  of  April,  1891  — 

(1.)  The  first  statement  shall,  unless  the  Board  of  Trade,  on  the  application  of 
the  liquidator,  otherwise  direct,  commence  at  the  date  when  a  liquidator 
was  first  appointed. 

(2.)  In  any  wiuding-up  in  which  the  accounts  of  the  liquidator  have  been  passed 
in  the  chambers  of  a  judge  of  the  Chancery  Division  of  the  High  Court 
prior  to  the  first  day  of  January,  1<S91,  and  in  any  case  in  which  it  shall 
apjicar  to  the  Board  of  Trade  inexpedient  to  require  a  detailed  statement  of 
all  tin;  licpiidator's  receipts  and  payments  on  account  of  the  company,  the 
Htatenient  may  bo  sent  in  the  form  of  such  a  summary  of  the  liquidator's 
accounts  as  the  Board  of  Trade  shall  ajiprove. 

4.  [127c.]  AVliere  a  liquidator  has  not  during  any  period  for  which  a  statement 
has  to  bo  HCTit  received  or  paid  any  money  on  account  of  the  company,  he  shall  at 
the  period  wlien  he  is  required  to  transmit  his  .statement,  send  to  the  Registrar  of 
Joint  Stock  Companies  an  affidavit  of  no  I'ccciiits  or  payments  in  the  Form  No.  76a. 
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Unclaimed  Funds  and  Undisteibtjted  Assets  in  the  hands  of  the  Liquidatoe. 

5.  [127d.]— (1.)  All  monoj  in  the  hands  or  under  the  control  of  a  liquidator  of  a  Payment  of 
company  representing  imclainied  dividends,  which  for  six  months  from  the  date  undistributed 
when  the  dividend  became  payable  have  I'omained  in  the  hands  or  under  the  control  and  unclaimed 
of  the  licpiidator,  shall  forthwith,  ou  the  expiration  of  the  six  mouths,  be  paid  into  money  into 
the  companies  liquidation  account.  Companies 

(2.)  All  other  money  in  the  hands  or  under  the  control  of  a  liquidator  of  a  com-   Liquidation 
pany,  representing'  unclaimed  or  undistributed  assets,  wliich  under  sub-section  3  of  Account, 
section  15  of  the  Companies  (Winding-up)  Act,   1890,  the  liquidator  is  to  pay  into  p.  246 
the  companies  liquidation  account,  shall  be  ascertained  as  on  the  date  to  which  the 
statement  of  receipts  and  payments  sent  in  to  the  Registrar  of  Joint  Stock  Com- 
panies is  brought  down,  and  the  amount  to  be  paid  to  the  companies  liquidation 
account  shall  be  the  minimum  balance  of  such  money  which  the  liquidator  has  had 
in  his  hands  or  under  his  control  during  the  six  months  immediately  preceding  the 
date  to  which  the  statement  is  brought  down,  less  such  pai't  (if  any)  thereof  as  the 
Board  of  Trade  may  authorize  him  to  retain  for  the  immediate  purposes  of  the 
liquidation.     Such  amount  shall  be  paid  in  to  the  companies  liquidation  account 
within  fourteen  days  from  the  date  to  which  the  statement  of  account  is  brought 
down. 

6.  [132a.]  Where  the  liquidator  requires  to  make  payments  out  of  money  paid  Application 
into  the  Bank  of  England,  in  pursuance  of  section  15  of  the  Companies  (Winding-   by  liquidator 
up)  Act,  1890,  either  by  way  of  distribution  or  in  respect  of  the  costs  and  expenses  for  money  to 
of  the  proceedings,  he  shall  apply  in  such  form  and  manner  as  the  Board  of  Trade  be  paid  out. 
may  direct,  and  the  Board  of  Trade  may  thereupon  either  make  an  order  for  the  pp.  248,  263 
payment  out  to  him  of  the  sum  required  to  make  such  payments,  or  may  direct 

cheques  to  be  issued  to  him  for  transmission  to  the  persons  to  whom  the  payments 
are  to  be  made. 

7.  [130a.]  Every  application  by  the  Board  of  Trade  for  the  purpose  of  ascer-  Applications 
taining  and  getting  in  money  payable  into  the  Bank  of  England  pursuant  to  to  the  Court 
section  15  of  the  Companies  (Winding-up)  Act,  1890—  for  enforcing 

(a)  Where  the  ivindhiri-iip  is  by  or  unhjrct  to  the  supervision  of  the  High  Court,  shall  accounts  and 

be  made  to  and  dealt  tvit'h  by  tliejiidije  to  irhom  the  iviiidiiig-ttp  is  assigned,  upon  getting  in 
motion  in  accordance  with   the  practice  of  the  Chancery  Division  of  the  High  money. 
Court  relating  to  motions  ;  P-  247 

{Far.  {a)  is  annulled  "as  to  tvinding-up  in  the  High  Court,  to  which  these 
rules  ap2)lg,^''  by  It.  34  of  April,  1892,  li.  16  being  substituted.) 

(b)  Where  the  ivinding-up  is  in  (he  Stannaries  Court,  shall  be  made  ujjon  motion  before 

the  Vice-  Warden  ; 

{As  to  par.  [b),  see  Stannaries  Court  {Abolition)  Act,  1896,  and  order  and 
rules  thereunder.) 

(c)  Where  the  winding-up  is  in  a  Palatine  Court  or  a  County  Court,  shall  be 

made  to  that  Court ; 

(d)  In  other  cases,  shall  be  made  to  the  judge  of  the  High  Court  who  for  the 

time  being  exercises  the  jurisdiction  of  the  High  Court  in  Bankruptcy,  and 
in  accordance  with  the  practice  which  is  observed  in  reference  to  api^lica- 
tions  by  the  Board  of  Trade  under  section  162  of  the  Bankrui^tcy  Act, 
1883. 

8.  Rules  127  and  130,  and  Form  No.  75  of  the  Companies  (Winding-up)  Rules,   Repeal. 
1890,  are  annulled  as  from  the  date  on  which  these  rules  come  into  operation.  p.  247 

9.  These  Rules  shall  come  into  operation  on  the  thirty-first  day  of  May,  1891.    Commence- 
They  shall  be  construed  with  and  deemed  to  form  part  of  the  Companies  (Winding-  ment,  con- 
up)  Rules,  1890,  and  each  of  these  Rules  may  be  cited  with  reference  to  those  Rules  struction,  and 
by  the  number  in  square  brackets  set  against  the  Rule  at  the  commencement  thereof,   citation. 

The  forms  annexed  to  these  Rules  shall  be  deemed  to  form  part  of  the  forms  annexed  p_  247 
to  the  Companies  (Winding-up)   Rules,   1890,  and  each  of  the  forms  annexed  to 
these  Rules  may  be  cited  with  reference  to  the  forms  annexed  to  the  Companies 
(Winding-up)  Rules,  1890,  by  the  number  placed  at  the  head  of  the  form. 

(Signed)         Haisbuey,  C. 
I  concur. 

M.  E.  Hicks-Beach, 

President  of  the  Board  of  Trade. 
Dated  the  Thirtieth  day  of  April,  1891. 

3  m2 
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FORMS. 

No.  75. — Form  of  statement  of  receipts  and  payments,  and  general  directions  as 
to  statements.  [See  now  Forms  219,  220,  substituted  by  B.  T.  Order  of  8th 
January,  1892,  for  Form  75  of  April,  1891,  wbicli  replaced  Form  75  of  1890.] 

No.  75a. — Affidavit  verifying  liquidator's  statement  of  account.     [Form  224,] 

No.  75b. — Liquidator's  trading  account.     [Form  221.] 

No.  75c. — List  of  dividends  or  composition.     [Form  222,] 

No.  75d. — List  of  amounts  paid  or  payable  to  contributories.      [Form  223.] 
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June  10,  1891— TEEASUEY  EEGULATION 

AS  TO  EeMISSIOX  OF  FeES. 

We,  the  undersigned,  being  two  of  the  CommisRioners  of  Her  Majesty's  Treasury,  p.  577 
do  hereby  direct,  in  pursuance  of  the  provisions  of  section  31  of  the  Revenue  Act, 
1889,  that  any  fee  payable  iinder  the  Scale  of  Fees  made  in  pursuance  of  section  26, 
sub-section  (4),  of  the  Companies  (Winding-up)  Act,  1890,  which  would,  if  levied, 
be  payable  out  of  money  provided  by  Parliament,  shall  be  remitted. 

fCi;^,,rA\  i  Sidney  Herbert. 

(Signed)  I  ^,  jj_  Waleoxd. 

Dated  10th  day  of  June,  1891. 


Dec.  17,  1891— OEDEE  OF  LOED  OHANCELLOE 
AS  TO  Fees. 

ORDER  AS  TO  FEES. 
I,  the  Right  Honourable  Hardinge  Stanley  Baron  Halsbury,  Lord  High  Chan-  p.  577 
cellor  of  Great  Britain,  do,  by  virtue  of  the  powers  vested  in  me  by  the  Companies 
(Winding-up)  Act,  1890,  direct  that  the  fees  in  the  scale  hex'eto  annexed  shall,  from 
and  after  the  date  of  this  order,  be  the  fees  to  be  paid  in  respect  of  proceedings 
under  the  said  Act,  in  lieu  of  the  fees  in  the  scale  annexed  to  the  order  of 
December  18,  1890. 

(Signed)  Haxsbuey,  C. 

Dated  the  17th  day  of  December,  1891. 

SCALE  OF  FEES. 

Table  A. 

£     s.  (L 

Every  petition    2     0     0 

Every  bond  with  siu-eties     0   10     0 

Eveiy  subpoena  or  summons 0     3     0 

Every  order  made  in  Court  (except  a  winding-up  order)      1     0     0 

Every  order  made  in  Chambers 0     o     0 

Every  affidavit  filed  other  than  proof  of  debts    0     'I     0 

For  taking  an  affidavit  or  an  affirmation,  or  attestation,  upon  honour  in 

lieu  of  an  affidavit  or  a  declaration,  except  for  proof  of  debts,   and 

except  declaration  by  a  shorthand  writer  under  Rule   16  (Form  6)  for 

each  person  making  the  same     0     1     6 

And  in  addition  thereto  for  each  exhibit  referred   to  therein   and 

required  to  be  marked 0     1     0 

On  every  proof  of  debt  above  £2  (other  than  proof  for  workmen's  wages 

under'Rule  106) 0     1     0 

Every  application  for  search  other  than  by  petitioner,  liquidator,  or  officer 

of  the  company 0     1     0 

Every  office  copy,  each  folio  of  72  words    0     0     4 

Every  application  to  inspect  liquidator's  statement  lodged  with  Registrar 

of  Joint  Stock  Companies  under  section  15  of  the  Act ^     2     6 
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Every  copy  of  or  extract  from  sucli  statement,  each  folio  of  72  word«  or    £     s.  d. 
figiu-es 0     0     4 

Every  aijplication  by  a  committee  of  inspection  to  the  Board  of  Trade 

for  a  siDecial  bank  account 1     0     0 

Every  order  of  the  Board  of  Trade  for  a  special  bank  account    2     0     0 

Every  application  by  a  liquidator  to  an  official  receiver  acting  as  committee 

of  inspection 0  10     0 

Every  application  under  section  15  of  the  Act  to  the  Board  of  Trade 
for  payment  of  money  out  of  the  Companies  Liquidation  Account ;  and 
every  application  for  the  re-issue  of  a  lapsed  cheque  or  money  order  in 
respect  of  moneys  standing  to  the  credit  of  the  Companies  Liquidation 
Account :  — 

Where  the  amount  applied  for  does  not  exceed  £1     0     1     0 

Where  the  amount  applied  for  exceeds  £1 0     2     6 

On  one  copy  of  the  cash  book  showing  assets  realised,  forwarded 
by  the  official  receiver  or  liquidator  to  the  Board  of  Trade,  a  fee 
according  to  the  following  scale  on  the  gross  amount  of  the  assets 
reaUsed  and  brought  to  credit,  viz. :  — 

On  the  first  5,000Z.  or  fraction  thereof 1  per  cent. 

On  the  next  9.5,000;.  ,,  ,,  J         ,, 

On  the  next  400,000/.         ,,  ,,  i         ,, 

On  the  next  500,000;.         ,,  ,,  i         ,, 

Above  1,000,000;.  „  ,,  _ -h        ,,_ 

For  taxation  of  costs. — The  same  fees  as  those  directed  to  be  paid 
and  collected  by  the  order  for  the  time  being  as  to  Supreme  Court 
fees. 

{As  to  ichenfee  is  not  to  be  jmid  in  stamps,  see  Treasury  Warrant, 
April  13,  1896.) 

Table  B. 

p.  231  I.  —  Where  the  official  reeeiver  acts  as  provisional  liquidator  only. 

(a.)  If  the  petition  is  withdrawn  or  dismissed:  — 
Such  amount  as  the  Court  may  consider  reasonable  to  be  paid  by 
the  petitioner  (in  addition  to  the  fee  payable  on  the  petition)  in 
respect  of  the  services  of  the  official  receiver  as  provisional 
liquidator, 
(b.)  Where  a  winding-up  order  is  made,  but  the  official  receiver  is 
not  continued  as  liquidator  : — 

(1.)  In  respect  of  every  10  members,  creditors  and  debtors, 

and  every  fraction  of  10 0  10     0 

Provided  that  where  the  net  assets  of  the  company  are  esti- 
mated not  to  exceed  500/.,  three-fifths  of  the  above  fee  only  shall 
be  charged. 

(This  fee  to  include  cost  of  official  stationery,  printing,  books, 
forms,  and  postages.) 

(2.)  On  the  value  of  the  company's  property  as  estimated  in 
the  statement  of  affairs :  — 

On  the  first  5,000;.  or  fraction  thereof    1  per  cent. 

On  the  next  20,000;.  ,,  ,,  i         ,, 

On  the  next  75,000;.  ,,  ,,  \         „ 

Above  100,000;.  „  ,,  J  ,, 

II. —  Where  the  official  receiver  is  continued  as  liquidator  of  the  comjmny  {in- 
cluding his  services  as  provisional  liquidator). 

(1.)  In  respect  of  every  10  members,   creditors  and  debtors,  and 

every  fraction  of  10. 1     0     0 

Provided  that  where  the  net  assets  of  the  company  are  esti- 
mated not  to  exceed  500;.,  three-fifths  of  the  above  fee  only  shall 
bo  diarged. 

(Tliis  foe  to  include  cost  of  official  stationery,  printing,  books, 
foririH,  and  ])ostages.) 

(2.)  Upon  the  total  assets,  including  produce  of  calls  on  contribu- 
torics,  realised  or  brought  to  credit,  after  deducting  sums  paid  to 
"Bcured  creditors  (other  than  debenture  holders),  and  not  being' 
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moneys  received  and  spent  in  carrying  on  the  business  of  the    £     s.  d. 

company : — 

On  the  first  1,000^.  or  fraction  thereof     5  per  cent. 

On  the  next  1,500/.  ,,  ,,  4       ,, 

On  the  next  2,500/.  ,,  ,,  3       ,, 

On  the  next  5,000/.  ,,  ,,  2       ,, 

On  the  next  90,000/.  ,,  ,,  1       ,, 

On  the  next  400,000/.        ,,  ,,  .',       ,, 

On  the  next  500,000/.        ,,  ,,  \       „ 

Above  1,000,000/.  ,,  ,,  i- 

(3.)  On  the  amount  distributed  in  dividend  or  paid  to  contribu- 

tories,  &c Half  the  above  percentages. 

III. —  irhcre  the  official  receiver  is  continued  as  liquidator  of  the  company  for 
the  purpoae  of  carnjing  out  a  reconstruction  or  other  scheme  by  which 
the  affairs  of  the  company  are  icound  up  otherivise  than  by  the  realisa- 
tion and  distribution  of  the  assets  : — 
(1.)  For  every  10  members,  creditors  and  debtors,  and  on  any  assets 
realised  or  distributed,  the  same  fees  as  are  chargeable  under  No. 
II.  of  this  table. 
(2.)  On  the  estimated  value  of  the  company's  property  (after  deduct- 
ing any  amount  realised),  the  same  fees  as  are  chargeable  under 
No.  I.  of  this  table. 

These  fees  to  include  the  services  of  the  official  receiver  as 
provisional  liquidator. 

IV. — Travelling,  keeping  possession,  legal  and  other  reasonable  expenses 
of  th^  official  receiver,  the  amount  disbursed. 

V. — On  every  payment  under  section  15  of  money  out  of  the  Companies 
Liquidation  Account,  tlireepence  on  each  pound  or  fraction  of  a 
pound  to  be  charged  as  follows  : — 

Where  the  money  consists  of  unclaimed  dividends,   on  each 

dividend  paid  out. 
Where  the  money  consists  of  undistribvited  funds  or  balances, 
on  the  amount  paid  out. 


Table  C. 

High  bailiff  for  attending  sittings  of  the  Court,  under  each  winding-up 

order,  per  case  0     6     0 

Serving  every  petition  or  subpoena  or  winding-up  or  other  order  (not 

serviceable  by  post)  within  two  miles,  including  affidavit  of  service ....     0     3     6 

If  serviceable  by  post ,.     0     1     0 

Executing  every  warrant  of  seizure,  or  search  warrant,    or  warrant  of 

apprehension,  or  order  of  commitment  witliin  two  miles  of  Court 0   10     0 

Keeping  possession  under  a  warrant,  for  each  day  the  man  is  actually  in 

possession  ;  including  affidavit  of  possession  being  actually  kept 0     4     6 

(Not  less  than  3s.  Qd.  of  the  above  sum  is  to  be  paid  to  the  man  in 

possession,  and  his  receipt  produced.) 

High  bailiff's  or  (in  the  London  district)  officer's  man,  travelling  to  place 

of  possession,  or  to  execute  a  warrant  of  or  order  of  commitment,  or  to 

serve  a  summons  or  subpoena,  or  for  any  other  purpose  specially  directed 

by  the  Court,  per  mile 0     0     6 

His  time,  per  day,  where  distance  exceeds  10  miles 0     4     6 

His  expenses,  per  day , 0     4     6 

If  high  bailiff  of  a  County  Coiut  or  officer  of  Supreme  Court  directed  by 

the  Court  personally  to  travel,  per  mile , 0     0     7 

His  time,  per  day 0  10     0 

His  expenses,  per  day 0   10     0 

We,  the  undersigned  Lords  Commissioners  of  Her  Majesty's  Treasury,  do 
hereby  sanction  the  foregoing  scales  of  fees,  and  do  direct  that  the  fees  mentioned 
in  Table  A.  shall  be  taken  in  money,  except  when  they  are  to  be  taken  by  an  officer 
of  the  Supreme  Court  of  Judicature,  or  an  officer  of  the  Board  of  Trade,  or  an  officer 
in  the  Companies  Registration  Office,  and  that  the  fees  mentioned  in  Tables  B, 
and  C.  shall  be  taken  in  money. 
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The  documents  to  be  stamped  and  the  description  of  stamps  to  be  used  shall  be 
as  provided  in  the  schedule  annexed  hereto. 

The  adhesive  stamps  shall  be  Judicature  Fee  Stamps,  when  the  fee  is  to  be 
taken  by  any  oificer  of  the  Supreme  Court  of  Judicature  ;  they  shall  be  stamps 
over-printed  with  the  words  "Companies  Winding-up,"  when  the  fee  is  to  be 
taken  by  the  official  receiver  or  any  other  officer  of  the  Board  of  Trade  ;  and  they 
shall  be  the  stamps  used  for  the  purposes  of  the  ' '  Companies  Act ' '  when  taken  by 
any  officer  in  the  Companies  Registration  Office. 
{Amended  by  Order  of  Julij  8,  1892.) 

They  shall  be  cancelled  by  the  various  Court  or  other  officials  by  perforation,  or 
in  such  other  manner  as  the  Commissioners  of  Inland  Kevenue  may  from  time  to 
time  direct. 

The  impressed  stamp  shall  be  of  such  character  as  the  said  commissioners  may 
adopt  for  the  purpose. 

And  we  further  direct  that  wherever  practicable  the  stamp  shall  be  affixed  or 
the  money  paid  in  respect  of  every  fee  before  the  proceeding  is  had  in  respect 
of  which  the  fee  is  payable  ;  and  that  the  charge  to  be  made  by  the  London 
Gazette  for  the  insertion  of  each  notice  authorised  by  the  Act  or  Rules  shall 
be  five  shillings. 

Heebeet  Eustace  Maxwell, 
Sidney  Heebeet, 


(Signed) 


Dated  the  I7th  day  of  December,  1891. 


Two  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury. 


The  Schedule  above  eefeeeed  to. 


Proceeding. 


Every  petition    

Every  bond  with  sureties 

Every  affidavit  filed 

Every  subpoena  or  summons    

Every  order  made  in  Court  or  chambers  

For    taking    an    affidavit     or    an    affirmation,     or 

attestation  upon  honour  in  lieu  of  an  affidavit 

or  a  declaration. 
Every  proof  of  debt  above  21 

Every  application  for  search    

Every  application  to  inspect  liquidator's  statement. 
Every  copy  or  office  copy    

Every  certificate  of  taxation  by  any  officer  of  the 
Court  for  any  costs,  charges,  or  disbursements. 


DocTiment  to  be 
stamped. 


Petition 
Bond     . . 
Affidavit 


Subpoena     or 
summons. 

Order    

Affidavit  .... 


Proof 


Application . 
Application . 
Office  copy  . 

Certificate   . 


Character  of 

Stamp  to  be 

used. 


Impressed. 
Impressed. 
Impressed  or 

adhesive. 
Impressed. 

Impressed. 
Impressed  or 
adhesive. 

Impressed  or 
adhesive. 

Impressed. 

Impressed. 

Impressed  or 
adhesive. 

Impressed  or 
adhesive. 
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Jan.  8, 1892— OEDER  OF  BOAED  OF  TEADE  as  to 

Form  of  General  Proxy. 

I 

Pursuant  to  Clause  2  of  Rule  3  of  the  Companies  (Winding-up)  Rules,  1890,  the  Form  158. 
Board  of  Trade  hereby   substitute  the  form  of  general  proxy  set  out  at  the  foot 
hereof  in  lieu  of  the  existing  Form  No.  73  in  the  Companies  (Winding-up)  Rules, 
1890,  and  henceforth  the  substituted  form  shall  be  the  Form  No.  73  in  the  Appendix 
of  forms  referred  to  in  the  said  rules. 

By  order  of  the  Board  of  Trade, 

John  Sjiith, 
Inspector-General  in  Companies  Liquidation,  authorized  in  that 
behalf  by  the  President  of  the  Board  of  Trade. 

Dated  this  8th  day  of  Januaiy,  1892, 


Jan.  8, 1892.— OEDEE  OF  BOAED  OF  TEADE  as  to 

Form  of  Liquidator's  Statement  of  Account. 

Pursuant  to  Clause  2  of  Rule  3   of  the  Companies  (Winding-up)  Rules,    1890,   gg„  Forms 
the    Board   of   Trade   hereby   substitute    the    form   of    Liquidator's  Statement  of  219    220 
Account  set  out  at  the  foot  hereof  in  lieu  of  the  existing  Form  No.  75  in  the  Ap-  „   050 
pendix  to  the  Companies  (Winding-up)  Rules  of  the  30th  April,  1891,  and  hence- 
forth  the  substituted  form  shall  be  the  Form  No.  75  refeiTed  to  in  Rule  2  (r27A) 
of  the  said  rules. 

By  order  of  the  Board  of  Trade, 

John  Smith, 
Inspector- General  in  Companies  Liquidation,  authorized  in  that 
behalf  by  the  President  of  the  Board  of  Trade. 

Dated  this  8th  day  of  January,  1892. 


Feb.  5, 1892.— COUNTY  COUET  EULE  (1892),  146. 

146.  [Order  XLL,  Etde  9.  Winding-up  of  Building  and  Industrial  and  Provident  p_  glS 
Societies.'] — The  provisions  of  the  Companies  Acts,  18C2  to  1890,  and  the  rules  made 
thereunder,  so  far  as  they  relate  to  winding-up,  shall  apply  to  the  winding-up  of 
societies  registered  under  "The  Building  Societies  Act,  1874,"  and  "The  Industrial 
and  Provident  Societies  Act,  1876,"  and  the  winding-up  of  any  such  societies  shall 
be  conducted  in  all  respects  as  if  such  societies  were  companies  registered  under  any 
of  the  said  Companies  Acts.  Costs  shall  be  taxed  according  to  the  scale  of  costs  for 
the  time  being  in  use  in  the  Supreme  Court. 
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March  26,  1892— OEDER  VESTING  JURISDICTION  IN 
VAUGHAN  WILLIAMS,  J. 


15 


Whereas  tinder  and  pursuant  to  section  5  of  the  Supreme  Court  of  Judicature 
Act,  1884,  the  Honourable  Mr.  Justice  Vaughan  Williams  (being  the  judge  of  the 
High  Court  who  for  the  time  being  exercises  the  bankruptcy  jurisdiction  of  the 
High  Court)  has  consented,  with  the  concurrence  of  the  Lord  Chief  Justice  of 
England,  to  sit  and.  act  as  an  additional  judge  of  the  Chancery  Division  of  the 
High  Court,  for  the  purpose  of  hearing  the  causes  and  matters  assigned  to  him  by 
the  Lord  Chancellor  or  any  applications  therein.  Now  therefore  I,  the  Right 
Honoirrable  Hardinge  Stanley,  Baron  Halsbury,  Lord  High  Chancellor  of  Great 
Britain,  do  hereby,  by  virtue  of  the  powers  vested  in  me  by  section  2  of  the  Com- 
panies (Winding-up)  Act,  1890,  section  5  of  the  Supreme  Court  of  Judicature  Act, 
1884,  and  all  other  powers  enabling  me  in  that  behalf,  order  that,  on  and  after  the 
6th  day  of  May,  1892,  the  jurisdiction  of  the  High  Court  under  the  Companies 
(Winding-up)  Act,  1890,  shall  until  fui-ther  order  be  exercised  by  the  Honourable 
Mr.  Justice  Vaughan  Williams,  sitting  and  acting  for  the  piu-pose  of  the  exercise  of 
such  jurisdiction  as  an  additional  judge  of  the  Chancery  Division,  and  the  said, 
judge  shall,  on  and  after  the  day  aforesaid,  and  until  further  order,  be  the  judge 
of  the  High  Coiu't  assigned  for  the  purpose  of  the  exercise  of  that  jurisdiction, 
pursuant  to  the  Companies  (Winding-up)  Act,  1890. 

,0-       js  (  Halsbtjey,  C. 

(S'°^^*^)  1C0LEEIDGE,C.J. 

The  26th.  day  of  March,  1892. 
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THE  COMPANIES  WINDINa-UP  EULES  (APEIL),  1892. 
Companies  Acts,  1862  to  1890. 

GENERAL  RULES  MADE  PURSUANT  TO  THE  COMPANIES  ACTS, 
1862  TO  1890,  AND  THE  JUDICATURE  ACT,   1881. 

Part  I. — Peoceditre  in  the  High  Court. 

Part  II. — Rules  relating  to  Winding-up  Matters  in  all  Courts  to  AVHicn 
Jurisdiction  is  given  under  the  Acts. 

Freliininary. 

1.  These  rules  shall  api^ly  to  all  proceedings  for  or  iu  relation  to  the  winding-up  Application 
of  a  company  where  a  petition  to  wind  up  the  company  or  to  continue  the  volun-   of  rules, 
tary  winding-up  of  the  company  under  the  supervision  of  the  Court  has  been  pre-   p.  19 
sented,  or  where  an  application  in  the  voluntary  winding-up  of  the  company  has 
for  the  first  time  been  made,  on  or  after  the  1st  day  of  January,  1891  ;  unless  the 
judge  before  whom  any  such  proceedings  may  be  pending  when  these  rules  come 
into  operation  shall  think  it  expedient  to  retain  them. 

Part  I. — Procedure  in  the  High  Court. 
Court  and  Chamhcrs. 

2. — (1.)  All  proceedings  in  the  winding-up  of  companies  iu  the  High  Court  Office  of 
to  which  these  rules  apply  shall  be  from  time  to  time  attached  to  one  or  more  of  the  re°i«trar  in 
registrars,  who  shall,  together  with  the  necessary  clerks  and  officers,  and  subject  to  High  Court, 
the  Acts  and  rules,  act  under  the  general  or  special  directions  of  the  judge  of  the  p.  21 
High  Court. 

(2.)  Every  other  registrar  may  act  for  and  in  place  of  such  registrar  as  above 
mentioned  in  all  proceedings  under  the  Acts  and  rules,  including  the  holding  of 
public  examinations,  and  when  so  acting  such  other  registi'ar  shall  be  deemed  to  be 
the  registrar  for  the  purposes  of  the  Acts  and  rules. 

3. — (I.)  The  following  matters  and  applications  shall  be  heard  before  the  judge  Matters  in 
of  the  High  Court  in  open  Court :  —  High  Court 

(«.)  Petitions.  to  be  hoard  in 

[b.)  Appeals  from  the  Board  of  Trade  and  official  receiver  to  the  High  Court.  Court. 

[c.)  Applications   by  the  Board  of  Trade   under  section   15  of  the  Companies  pp.  25,  578 
(Winding-up)  Act,  1890. 

{d.)  Applications  for  the  committal  of  any  person  to  prison  for  contempt. 

{e.)  Such  matters  and  applications  as  the  judge  may  from  time  to  time  by  any 
general  or  special  oixiers  direct  to  be  heard  before  him  in  open  Court. 

(2.)  Examinations  of   persons  summoned   before  the  High  Court  under  section   P-  516 
115  of  the  Companies  Act,  1862,  shall,  unless  the  judge  of  the  High  Coui't  shall 
otherwise  direct,  be  held  before  the  registrar  in  Chambers. 

(3.)  Every  other  matter  or  application  in  the  High  Court  under  the  Acts  to  which 
the  rules  apply  may  be  heard  and  determined  in  Chambers. 

4.  Subject  to  the  provisions  of  the  Acts  and  rules,   the  registrar  may,   under  Applications 
the  general  or  special  directions  of  the  judge,  hear  and  determine  any  application  in  chambers, 
or  matter  in  the  High  Court  which,  under  the  Acts  and  rules,   may  be  heard  and  p.  27 
determined  in  Chambers.     Any  matter  or  application   in  Chambers  may    at   any 
time  be  adjourned  from  Chambers  to  be  heard  by  the  judge  of  the  High  Court  in 
Court,  and  any  matter  or  application  in  Court  may  be  adjourned  to  be  heard  and 
dealt  with  in  Chambers. 
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Applications 
in  Court  and 
chambers, 
pp.  25,  26, 
679 


Title  in  Higli 

Court. 

p.  20 


p.  20 


Written  or 
printed  pro- 
ceedings, 
p.  24 

Process  to  be 
sealed. 
p.  29 

Summonses. 
Form  58  [10], 


26 


Orders, 
p.  30 


File  of  pro- 
ceedings in 
office  of 
registrar, 
pp.  22,  113 

Office  copies, 
pp.  31,  122 


AVarrants  of 
arrest, 
p.  528 
Transfer  of 
actions. 
p.  512 

p.  28 


401 


5.  Applications  in  Court,  other  than  petitions,  shall  be  made  by  motion,  notice 
of  which  shall  be  served  on  every  person  against  whom  an  order  is  sought  not  less 
than  two  clear  days  before  the  day  named  in  the  notice  for  hearing  the  motion. 
Applications  in  Chambers,  other  than  ex  parte  applications,  shall  be  made  by 
summons. 

Trocecdings. 

6. — (1.)  Every  proceeding  in  the  High  Court  in  a  winding-up  matter  to  which 
these  rules  apply  shall  be  dated,  and  shall  be  intituled  as  follows  : — 

In  the  High  Court  of  Justice. 

Companies  (Winding-up). 
Mr.  Justice 

In  the  matter  of  the  Companies  Acts,  1862  to  1890. 
with  the  name  of  the  matter  to  which  it  relates.     Numbers  and  dates  may  be 
denoted  by  figures. 

(2.)  The  first  proceeding  in  every  winding-up  matter  shall  have  a  distinctive 
number  assigned  to  it  in  the  office  of  the  registrar,  and  all  proceedings  in  any 
matter  subsequent  to  the  first  proceeding  shall  bear  the  same  number  as  the  first 
proceeding. 

7.  All  proceedings  to  which  these  rules  apply  shall  be  written  or  printed  or 
jDartly  written  or  partly  printed  on  paper  of  the  size  of  13  inches  in  length  and 
8  inches  in  breadth,  or  thereabouts ;  but  no  objection  shall  be  allowed  to  any 
proof,  affidavit,  or  proxy  on  account  only  of  its  being  written  or  printed  on  paper  of 
other  size. 

8.  All  orders,  summonses,  petitions,  warrants,  process  of  any  kind  (including 
notices  when  issued  by  the  Court),  and  office  copies  in  any  winding-up  matter  to 
which  these  rules  apply  shall  be  sealed. 

9.  Every  siunmons  in  a  winding-up  matter  in  the  High  Court  to  which  these 
rules  applv  shall  be  prepared  by  the  applicant  or  his  solicitor,  and  issued  from 
the  office  of  the  registrar.  A  summons,  when  sealed,  shall  be  deemed  to  be  issued. 
The  person  obtaining  the  summons  shall  leave  in  the  registrar's  office  a  duplicate 
which  shall  be  stamped  with  the  prescribed  stamp  and  filed. 

10.  Every  order,  whether  made  in  Court  or  in  Chambers,  in  a  winding-up  matter 
in  the  High  Court  to  which  those  rules  apply,  shall  be  drawn  up  by  the  registrar, 
unless  in  any  proceeding  or  classes  of  proceedings  the  judge  of  the  High  Court  or 
registrar  who  makes  the  order  shall  direct  that  no  order  need  be  drawn  up.  Where 
a  direction  is  given  that  no  order  need  be  drawn  up  the  note  or  memorandum  of 
the  order,  sig-ned  or  initialled  by  the  judge  of  the  High  Court  or  the  registrar 
making  the  order,  shall  be  sufficient  evidence  of  the  order  having  been  made. 

11.  All  petitions,  affidavits,  summonses,  orders,  proofs,  notices,  depositions,  bills 
of  costs,  and  other  proceedings  in  the  High  Court  in  a  winding-up  matter  to  which 
these  rules  apply  shall  be  kept  and  remain  of  record  in  the  office  of  the  registrar 
in  one  continuous  file,  and  no  proceeding  in  any  winding-up  matter  to  which  these 
rules  apply  shall,  from  and  after  the  commencement  of  these  rules,  be  filed  in  the 
Central  Office. 

12.  All  office  copies  of  petitions,  affidavits,  depositions,  papers,  and  writings, 
or  any  parts  thereof,  required  by  any  liquidator,  contributory,  creditor,  officer  of  a 
company,  or  other  person  entitled  thereto,  shall  be  provided  by  the  registrar,  and 
shall,  except  as  to  figures,  be  fairly  written  out  at  length,  and  be  sealed  and 
delivered  out  without  any  unnecessary  delay  and  in  the  order  in  which  they  shall 
have  been  bespoken. 

13.  A  warrant  of  arrest  issued  by  the  High  Court  under  R.  76  of  the  Companies 
Winding-up  Rules,  1890,  shall  be  issued  in  the  Central  Office  of  the  Supreme  Court, 
pursuant  to  an  order  of  the  judge  directing  such  issue. 

14. — (1.)  Where  an  order  has  been  made  in  the  High  Court  for  the  winding-up 
of  a  company  on  ;i  petition  presented  on  or  after  the  1st  day  of  January,  1891,  the 
judge  of  the  High  Court  shall  have  power,  without  further  consent,  to  order  the 
transfer  to  liiiu  of  any  cause  or  matter  pending  in  any  other  Coui't  or  Division 
brought  or  continued  by  or  against  the  company. 

(2.)  Where  any  action  brought  by  or  against  a  company  against  which  a 
winding-up  order  has  been  made  is  transferred  to  the  judge  of  the  High  Court,  the 
rc^ristrar  may,  under  tho  general  or  special  directions  of  the  judge,  hear,  determine, 
and  deal  with  any  apj)lioation,  matter,  or  proceeding  which,  if  the  action  had  not 
bf^cn  transferred,  would  ha^o  been  determined  in  Chambers. 

(;i.)  Provided  always  that  nothing  in  this  rule  or  in  Order  XLIX.  r.  6,  of  the 
Rules  of  the  Supreme  Court,  1883,  shall  authorize  the  transfer  of  any  action  by  a 
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mortgagee  or  debenture  holder  for  the  purpose  of  realizing  his  security  nor  the 
transfer  of  any  action  which  is  not  brought  to  enforce  payment  of  a  debt  or 
demand  provable  in  the  winding-up. 

Petitions  in  the  High  Court. 

15.  A  petition  to  the  High  Court  in  a  winding-up  matter  to  which  these  rules  Petitions  in 
apply  shall  be  presented  at  the  office  of  the  registnir,  who  shall  appoint  the  time   High  Ci)iirt. 
and  place  at    which  the  petition  is  to   bo  heard.     Notice  of  the  time   and  place  pp.  44,  64 
appointed  for  hearing  the  pelitiou  shall  be  written  on  the  petition  and  sealed  copies 

thereof,  and  the  registrar  may  from  time  to  tmie  alter  the  time  appointed  and  fix 
another  time. 

Applications  under  sect.  15  of  the  Companies  [Winding-up)  Act,  1890. 

16.  Every  application  by  the  Board  of  Trade  for  the  purpose  of  ascertaining  and  Applications 
getting  in  money  payable  into  the  Bank  of  Englaiid,  pursuant  to  sect.  1.3  of  the  by  Board  of 
Companies  (Winding-up)  Act,  1890,  shall  in  a  winding-up  in  tlie  High  Court  to  Trade  under 
which  these  rules  apply  bo  made  and  dealt  with  by  the  judge  of  the  High  Court  sect.  15  of  the 
upon  motion.  Act. 

pp.  247,  256, 
Miscellaneous.  262 

17.  In  all  proceedings  for  the  winding-up  of  a  company  under  the  supervision  of  Proceedings 
the  Court,  or  the  volimtary  winding-up  of  a  company,  to  which  these  rules  apply,  in  windings- 
the  rules  contained  in  the  General  Order  of  the  High  Court  of  Cliancery  dated  the  uj)  under 
11th  of  November,  1862,  which  relate  to  such  proceedings,  shall,  so  far  as  appli-  supervision, 
cable,  be  observed,  subject  to  the  following  modifications  : —  and  voluntary 

Expressions  in  the  said  order  relating  to  the  judge  shall  be  deemed  to  refer  to  windings-uj). 
the  judge  of  the  High  Com't  within  the  meaning  of  these  rules.  pp.  654,  669 

Expressions  in  the  said  order  relating  to  the  chief  clerk  and  the  chambers  of  the 
judge  shall  be  deemed  to  refer  to  the  registrar  and  his  office. 

AU  orders  shall  be  drawn  uj)  and  filed  in  the  office  of  the  registrar  in  the 
manner  hereinbefore  provided  with  reference  to  orders  made  on  the  compulsory 
winding-up  of  a  company,  and  R.  11  of  these  rules,  relating  to  the  tiling  of 
affidavits  and  other  documents  in  the  registrar's  office,  shall  ajjply  to  all  such 
proceedings. 


Past  II. — Rtjles  eelating  to  WiNDiNa-up  Matters  in  all  Coxtets  to  which 

JUEISDICTION  IS  GIVEN  UNDEE  THE  AcTS. 

Hearing  of  Petitions  and  Orders  made  theremi. 

18.  After  a  petition  has  been  presented,  the  petitioner  shall,  on  a  day  to  be  Attendance 
appointed  by  the  registrar,  not  less  than  two  days  before  the  day  appointed  for  the  before  hear- 
hearing  of  the  petition,  attend  before  the  registrar  and  satisfy  him  that  the  petition   iuo-  to  show 
has  been  duly  advertised,  that  the  prescribed  affidavit  verifying  the  statements  compliance 
therein  and  the  affidavit  of  service  (if  any)  have  been  duly  filed,  and  that  the  pro-   with  rules  as 
visions  of  the  rules  as  to  petitions  for  winding-up   companies   have   been   duly  to  petition, 
complied  with  by  the  petitioner.     No  order  for  the  winding-up  of  a  company  shuil  p.  76 

be  made  on  the  petition  of  any  petitioner  who  has  not,  prior  to  the  hearing  of  the 
petition,  attended  before  the  registrar  at  the  time  appointed  and  satisfied  him  in 
manner  requii-ed  by  this  rule. 

19.  Every  advertisement  of  a  petition  shall  contain  a  note  at  the  foot  thereof  Form  of  ai- 
stating  that  any  person  who  intends  to  appear  on  the  hearing  of  the  petition,  either  vertisemcnt 
to  oppose  or  support,  must  send  notice  of  his  intention  to  the  petitioner  within  the  of  petition, 
time  and  in  the  manner  prescribed  by  the  next  succeeding  rule  ;  and  an  advertise-   Form  3  [36]. 
ment  of  a  petition  for  the  winding-up  of  a  company  by  the  Coui't  which  does  not  p.  62 
contain  such  a  note  shall  be  deemed  irregular. 

20.  Every  person  who  intends  to  appear  on  the  hearing  of  a  petition  shall  serve  Notice  by 
on,  or  send  by  post,  notice  in  writing  of  his  intention  to  the  petitioner  at  the  address  persons  who 
stated  in  the  advertisement  of  the  petition.  The  notice  shall  be  signed  by  such  intend  to 
person,  or  his  solicitor,  and  shall  be  served,  or  if  sent  by  post  shall  be  posted  in  appear  on 
such  time  as  in  ordinary  course  of  post  to  reach  the  address  not  later  than  six  o'clock  hearing  of 
in  the  afternoon  of  the  day  previous  to  the  day  appointed  for  the  heai-ing  of  the  petitions, 
petition.     The  notice  may  be  in  Form  2,  with  such  variations  as  circumstances  may  Form  2  [57]. 
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List  of  names 
and  addresses  of 
persons  who 
appear  on  the 
petition. 
Form  4  [58]. 
p.  77 

Notice  that 
■winding-up 
order  has  been 
pronounced  to 
be  (jiven  to 
official  receiver. 
Forms  5  and  6 
[71,  84]. 
pp.  87,  100 

Documents  for 
drawing  up 
order  to  be  left 
with  registrar. 
pp.  88,  528 
No  appoint- 
luents  for 
settling  order. 
p.  88 


Resolution  of 
creditors  and 
contributories. 
pp.  176,  349, 
356 


require.     A  person  wlio  has  failed  to  comply  with  this  rule  shall  not,  without  the 
special  leave  of  the  Court,  be  allowed  to  appear  on  the  hearing  of  the  petition. 

21.  The  petitioner  shall  j)repare  a  list  of  the  names  and  addresses  of  the  persons 
who  have  given  notice  of  their  intention  to  appear  on  the  hearing  of  the  petition, 
and  of  their  respective  solicitors,  which  shall  be  in  Form  4.  A  fair  copy  of  the  list 
shall,  on  the  day  appointed  for  hearing  the  petition,  be  handed  by  the  petitioner 
into  Court  prior  to  the  hearing  of  the  petition. 

22.  Wheu  an  order  for  the  winding-up  of  a  company  or  for  the  appointment  of 
the  official  receiver  as  provisional  liquidator,  prior  to  the  making  of  an  order  for  the 
winding-up  of  the  company,  has  been  pronounced  in  Court,  the  registrar  shall,  on 
the  same  day,  send  to  the  official  receiver  a  notice  informing  him  that  the  order  haa 
been  pronounced. 

The  notice  may  be  in  Forms  5  and  6  respectively,  with  such  variations  as  circum- 
stances may  require. 

23.  It  shall  be  the  duty  of  the  petitioner,  and  of  all  other  persons  who  have 
appeared  on  the  hearing  of  the  petition,  at  latest  on  the  day  following  the  day  on 
which  an  order  for  the  winding-up  of  a  company  is  pronounced  in  Court,  to  leave 
at  the  registrar's  office  all  the  documents  required  for  the  purpose  of  enabling  the 
registrar  to  complete  the  order  forthwith. 

24.  It  shall  not  be  necessary  for  the  registrar  to  make  an  appointment  to  settle 
the  order,  or  to  give  notice  to  any  of  the  parties  thereto,  unless  in  any  particular 
case  the  special  circumstances  make  an  appointment  or  notice  necessary. 

Ordinary  Eesoliition  of  Creditors  and  Confrihutories. 

25.  At  a  meeting  of  creditors  or  contributories  held  in  the  winding-up  of  a 
comjjany  under  the  Companies  (Winding-up)  Act,  1S90,  a  resolution  shall  be 
deemed  to  be  passed  when  at  a  meeting  of  creditors  a  majority  in  number  and 
value  of  the  creditors  present,  personally  or  by  proxy,  and  voting  on  the  resolution, 
have  voted  in  favour  of  the  resolution,  and  at  a  meeting  of  the  contributories 
when  a  majority  in  number  and  value  of  the  contributories  present,  personally  or 
by  proxy,  and  voting  on  the  resolution,  have  voted  in  favour  of  the  resolution, 
the  value  of  the  contributories  being  determined  according  to  the  number  of  votes 
conferred  on  each  contributory  by  the  regulations  of  the  company. 


FuhViC  Examinatioyis. 

Public  26.  Where  the  judge  makes  an  order  under  sect.  8  of  the  Companies  (Winding- 

examinations,    up)  Act,  1890,  directing  any  person  or  persons  to  attend  for  public  examination  : — 
p.  528  (a)  The  examination   shall  be   held  before  the  judge.      Provided  that    in   the 

High  Court  the  judge  may  direct  that  the  whole  or  any  part  of  the  exami- 
nation of  any  such  person  or  persons  be  held  before  the  registrar  or  before 
any  of  the  persons  mentioned  in  sub-sect.  9  of  the  said  section. 

(b)  The  judge  may,  if  he  think  fit,  either  in  the  order  for  examination,  or  by 

any  subsequent  orders,  give  directions  as  to  the  special  matters  on  which 
any  such  person  is  to  be  examined. 

(c)  Where  on  an  examination  held  before  the   registrar  or   one  of    the   persons 

mentioned  in  sub-sect.  9  of  the  said  section  he  is  of  opinion  that  such 
examination  is  being  unduly  or  unnecessarily  protracted,  or  for  any  other 
sufficient  cause,  he  may  adjourn  the  examination  of  any  person  or  any 
pwrt  of  tlie  examination  to  be  held  before  the  judge. 

(d)  If  the  winding-up  is  in  the  Stannaries  Court  the  examination  shall  be  held 

before  the  Vice- Warden. 
Depositions  27.  Where  in  the  course  of  the  winding-up  of  a  company  an  order  has  been 

taken  at  made  for  the  public  examination  of  persons  named  in  the  order  pursuant  to  sect.  8 

public  of  the  Companies  (Winding-up)  Act,    1890,  and  it  appears  from  the  examination 

examinations,    that  the  persous  examined,   or  some  of    them,   have   misapplied,   or  retained,   or 
p.  640  become  liable,  or  accountable  for  monej-s  or  projierty  of  the  company,  or  been  guilty 

of  misfeasance  or  breach  of  trust  in  relation  to  the  company,  then  in  any  pro- 
ceedings subsequently  instituted  under  sect.  10  of  the  said  Act,  on  the  application 
of  the  official  leceiver  or  liqtiidator  for  the  purpose  of  examining  into  the  conduct 
of  thf:  said  persons,  or  any  of  them,  and  comj)elling  repayment  or  restoration  to  the 
comi>;aiyof  any  moneys  or  jiropertj-,  or  contribution  by  way  of  compensation  to  the 
ass<;lH  of  the  company  by  such  persons,  or  any  of  them,  the  veritied  notes  of  the 
examination  of  such  person  who  was  examined  under  the  order  shall,  subject  as 
hereinafter   mentioned,    and  to  any  order  or  directions  of  the  Court  as  to  the 
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manner  and  extent  in  and  to  -whicli  the  notes  shall  be  used,  and  subject  to  all  just 
exceptions  to  the  admissibility  in  evidence  ag'ainst  any  particular  person  or  persons 
of  any  of  the  statements  contained  in  the  notes  of  the  examiuutions,  be  admissible 
in  evidence  against  any  of  the  persons  against  whom  the  application  is  m;i(le  who, 
under  sect.  8  of  the  said  Act  and  the  order  for  the  jDublic  examination,  was  or  had 
the  ojiportunity  of  being  present  at  and  taking  part  in  tlie  examination.  Provided 
that  before  any  such  notes  of  a  public  examination  shall  be  used  on  any  such 
application,  the  person  intending  to  use  the  same  shall,  not  less  than  fifteen  day.-i 
before  the  day  appointed  for  hearing  the  application,  give  notice  of  such  intention 
to  each  perscm  against  whom  it  is  intended  to  u.se  such  notes,  or  any  of  them, 
specifying  the  notes  or  parts  of  the  notes  whicli  it  is  intended  to  read  against 
him,  and  furnish  him  with  copies  of  such  notes,  or  parts  of  notes  (except  notes 
of  the  person's  own  depositions),  and  provided  also  that  every  person  agaiu.st 
whom  the  application  is  made  shall  be  at  liberty  to  cross-examine  or  re-examine 
(as  the  case  may  be)  any  person  the  notes  of  whose  examination  are  read,  in  aU 
respects  as  if  such  person  had  made  an  affidavit  on  the  aj)plication . 

Costs  payable  out  of  the  Assets  of  the  Company. 

28.  No  payments  in  respect  of  bills  or  charges  of  solicitors,  managers,  account-  Costs. 
ants,  auctioneers,  brokers,  or  other  persons  shall  be  allowed  out  of  the  assets  of  a  p.  570 
company,   in  a  winding-up  matter  to  which  these  rules  apply,  without  proof  that 

the  same  have  been  considered  and  allowed  by  the  registrar. 

Time  for  dealing  with  Proof. 

29.  Subject  to  the  power  of  the  Court  to  extend  the  time,  the  official  receiver  Proofs. 

as  liquidator,  not  later  than  fourteen  days  from  the   latest   date  specified  in  the  pp.  362    382 
notice  of  his  intention  to  declare  a  dividend  as  the  time  within  which  such  proofs 
must  be  lodged,  shall  in  wi'iting  either  admit  or  reject  wholly  or  in  part  every  proof 
lodged  with  him,  or  require  fui-ther  evidence  in  support  of  it. 

Proxies. 

30.  A  proxy  intended  to    be  used   at  the    first  meeting  of  creditors  or  oon-  Proxies. 
tributories,  or  an  adjournment  thereof,   shall  be  lodged  with  the  official  receiver  p.  183 
not    later   than  the   time  mentioned   for   that  purpose  in  the  notice  convening  the 
meeting  or   adjourned   meeting,  which  time  shall  be   not  earlier   than  12    o'clock 

at  noon  of  the  day  but  one  before  nor  later  than  12  o'clock  at  noon  of  the  day 
before  the  day  appointed  for  such  meeting,  unless  the  Court  otherwise  directs. 

File  of  Proceedings. 

31.  In  Courts  other  than  the  High  Court  a  file  of  proceedings  in  every  winding-  pijg  of  pro- 
up  matter  shall  be  kept  on  w'hich  all  petitions,  affidavits,  summonses,  orders,  proofs,  ceedino-s  in 
notices,  depositions,  and  other  proceedings  in  the  matter  shall  be  placed  and  remain  Courts  other 
of  record  as  far  as  possible  in  continuous  order.  than  Hi"-h 

[Amended  by  M.\  of  Nov.,  l^'db.)  Court. 

32.  Every  person  who  has  been  a  director  or  officer  of  a  company  which  is  being  t^' 
•woundup  and  every  duly  authorized  officer  of  the  Board  of  Trade,  shall  be  entitled,    inspection  oi 
free  of  charge,  and  every  contributory  and  every  creditor  whose  claim  or  proof  has  ^'^  "'  ''^^ 
been  admitted,  shall  be  entitled  on  payment  of  a  fee  of  one  shilling,  at  all  reason-      ^^q^'  ,- . 
able  times,  to  inspect  the  file  of  proceedings  (whether  in  the  High  Com't  or  any  PP"       ' 
other  Court)  and  to  take  copies  or  extracts  from  any  docmncnts  therein,  or  to  be 

furnished  with  such  copies  or  extracts  at  a  rate  not  exceeding  fourpenco  per  folio 
of  seventy-two  words. 

{Amended  by  R.  1  of  Nov.,  1895.) 

33.  Where,  in  the  exercise  of  their  functions  under  the  Acts  or  rules,  the  Board  -n^^  ^    f  "^    ^ 
of  Trade  or  the  official  receiver  require  to  inspect  or  use  the  file  of  proceedings  in  rp^^\    ^   -i 
any  matter,  the  registrar  shall  (unless  the  file  is  at  the  time  required  for  use  in     ^  -^-i  ^ 


Court  or  by  him),  on  request,  transmit  the  file  of  proceedings  to  the  Board  of  Trade 

P 


or  official  receiver,  as  the  case  may  be.  ^'^''214^^* 
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Appendix  B. 


Miscellaneous. 

Repeal.  34.  The  rules  mentioned  in  the  first  column  hereunder  are  annulled  and  modified 

to  the  extent  mentioned  in  the  second  column  :  — 


Rule. 

Extent  of  annulment  or  modification. 

Companies  Winding-up  Rules,  1890 : — 
Rule  2    

Definitions  of  "Court"  and  "judge"  so 

far  as  relate  to  the  High  Court. 
The  whole. 

Rule  4    

Rule  53 

The  whole. 

Rule  72 

The  whole. 

Rule  119    

The  whole. 

Rule  130a,  paragraph  {a)   

Rule  145    

As  to  any  winding-up  in  the  High  Court 

to  which  these  rules  apply. 
The  whole. 

Rule  146    

The  whole. 

The    Companies    Winding-up    Rules, 
(February)  1891   

The  whole  of  the  rules. 

Interpreta- 
tion. 
p.  8 


Form?. 


35. — (1.)  In  the  application  of  the  Companies  Winding-up  Rules,  1890  and  1891, 
and  these  rules  to  any  winding-up  matter  to  which  these  rules  apply: — 

Expressions  relating  to  the  chief  clerks  and  registrars  of  the  Chancery  Division 
of  the  High  Court  shall,   except  in  Rtde  133,  be  deemed  to  refer  and  be 
construed  as  referring  to  the  registrar. 
"Judge"   shall  in  the  High  Coui-t  mean  the  judge  who  for  the  time  being 

exercises  the  jurisdiction  of  the  High  Court  to  wind  up  companies. 
' '  Registrar ' '  shall  in  the  High  Court  mean  and  include  any  of  the  registrars 
in  bankruptcy  of  the  High  Court,  and  any  person  who  shall  be  appointed  to 
fill  the  office  of  registrar  under  these  rules,  and  where  a  winding-up  matter 
is  in  the  District  Registry  of  Liverpool  or  Manchester  shall  mean  the  district 
registrar. 
(2.)  In  these  rules  the  expression  "the  rules"  means  all  the  rules  for  the  time 
being  in  force  in  relation  to  winding-up  matters  (including  these  rules) . 

36.  The  forms  in  the  Appendix  specified  in  the  first  two  columns  hereunder  shall 
be  used  in  addition  to  the  forms  contained  in  the  Appendix  to  the  Companies 
Winding-up  Rules,  1890,  and  in  substitution  for  the  forms  contained  in  the  said 
last-mentioned  Appendix  specified  in  the  fourth  column  hereunder : 


No.  in 
Appendix. 


1 

2to6 
inclusive. 

7 


9 
10 


11 

12 


Number  for  Citation. 


[1]     

[1.5«],    [16],     [16a], 

*[17a],  [19b]. 
[33a]     

[33b]     

[33c]     

[38a]     


Subject-matter. 


General  Title  (High  Court) 
Procedure    on    hearing    of 

Petitions. 
Part   II.    of    Statement    of 

Affairs. 
Sheet  H.   of   Statement  of 

Affairs. 
Sheet  M.   of  Statement   of 

Affairs. 
Notice     to     attend     public 

examination. 

Summons  (General)     

Proof  of  Debt  . , 


Form  in  Appendix  of 
Rules  of  1890. 


1. 

Part  II.  of  No.  33. 
SheetH.ofNo.33. 
SheetM.ofNo.33. 


58. 
66. 


*  17a  is  a  misprint  for  19a. 
*♦*  ('^^'^  Appendix  to  these  Hales  fur  ihc  )tumhcriiig  of  the  furms  in  this  work.) 
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37.  These  rules  shall  commence  and  come  into  operation  on  the  Gth  day  of  May,    Commence- 
1892.     They  may  be  cited  as  the  Companies  Wiuding--iip  Rules,  1892,  and  shall  bo  ment,  short 
construed  with  and  deemed  to  form  with  the  Companies  Windiny-up  Rules,  1890,   title,  and 
one  set  of  rules.     The  forms  in  the  Appendix  to  these  rules  shall  be  deemed  to  form  citation, 
part  of  the  forms  of  the  Companies  Winding-up  Rules,  1890,  and  each  form  may  p.  9 
bo  cited  with  reference  to  the  forms  of  the  Companies  Winding-up  Rules,  1890,  by 
the  number  placed  at  the  head  of  the  form  in  square  brackets. 

(Signed,  in  respect  of  Rules  made  pursuant  to  section  26  of  the  Compames 
(Winding-up)  Act,  1890.) 

Halsbuby,  C. 
M.  E.  Hicks-Beach, 
President  of  the  Board  of  Trade. 
(Signed,  in  respect  of  all  other  provisions  in  these  Rules  relating  to  the  High 
Court.) 

Halsbuey,  C. 

ESHER,  M.R. 

Nathl.  Lindley,  L.J. 
Edwaed  E.  Kay,  L.J. 
C.  E.  Pollock,  B. 
A.  L.  Smith,  J. 
Dated  the  6th  day  of  April,  1892. 
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FORMS. 


No.  1.— General  Title  (High  Court).     [Form  1.] 

No.  2.     [15a.] — Notice  of  intention  to  appear  on  petition.     [Form  57.] 

No.  3.     [16.] — Advertisement  of  petition.     [Fonn  36.] 

No.  4.     l^6a.] — List  of  parties  attending  the  hearing  of  a  petition.     [Form  58.] 

No.  5.  [19a.] — Notification  to  official  receiver  of  orders  pronounced  on  petitions 
for  winding-up.     [Form  71.] 

No.  6.  [19b.] — Notification  to  official  receiver  of  order  pronounced  for  appoint- 
ment of  official  receiver  as  pi'ovisional  liquidator  prior  to  winding-up  order  being 
made.     [Form  84.] 

No.  7.     [S3a.] — II.  As  regards  contributories.     [Form  149.] 

No.  8.     [33B.J— List  "H."— Property.     [Foi-m  149.] 

No.  9.     [33c.] — -'M."— List  of  ordinary  shares.     [Form  149.] 

No.  10.     [38a.] — Notice  to  attend  public  examination.     [Form  603.] 

No.  11.     [58.] — Form  of  summons  (general).     [Form  10.] 

No.  12.  [66.]— Proof  of  debt — General  form.  [Form  157.  As  varied  in  the 
office  of  the  London  official  receiver.] 

[Forms  7,  8,  and  9  are  alterations  inform  of  statement  of  affairs.) 
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June  24,  1892. — ORDER   as  to  Fees  in  case  of   Foreign 

Companies. 

ORDER  AS  TO  FEES. 

I,  the  Right  Honourable  Hardinge  Stanley,  Baron  Halsbury,  Lord  High  Chan- 
cellor of  Great  Britain,  do,  by  virtue  of  the  powers  vested  in  me  by  the  Companies 
(Winding-up)  Act,  1890,  direct  that  in  cases  where  the  head  office  of  the  company 
being  wound  up  is  situated  out  of  England,  and  the  liquidation  takes  place  partly 
in  England  and  partly  elsewhere,  such  reduction  may  be  made  in  the  fees  prescribed 
in  the  scale  of  fees  annexed  to  the  order  of  I7th  December,  1891,  as  may,  on  the 
application  of  the  official  receiver,  be  sanctioned  by  the  Court. 

Dated  the  24tli  day  of  June,  1892.  (Signed)         Halsbuey,  C. 

"We,  the  undersigned  Lords  Commissioners  of  Her  Majesty's  Treasury,  do  hereby 
concur  in  the  foregoing  order. 

(Signed)         Heebeet  Eustace  Maxwell. 
W.  H.  Waleond. 
Two  of  the  Lords  Commissioners  of 
Her  Majesty's  Treasury. 
Dated  the  25th  day  of  June,  1892. 


July  28,  1892.— ORDER  as  to  Adhesive  Stamps. 

p.  624  Whereas,  by  an  Order  dated  the  17th  day  of  December,  1891,  the  Lords  Commis- 

sioners of  Her  Majesty's  Treasury  gave  certain  directions  with  respect  to  the  stamps 
to  be  used  for  the  purpose  of  the  fees  under  Companies  (Winding-up)  Act,  1890  ; 
and  whereas  it  is  expedient  to  vary  the  terms  of  the  said  Order. 

Now  we,  being  two  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury, 
do  hereby  direct  and  order  as  follows  :— 

From  and  after  the  2nd  day  of  August  next,  the  adhesive  stamps  referred  to  in 
the  thu'd  paragraph  of  the  said  Order  shall  be  stamps  over-printed  with  the  words 
"Companies  Winding-up,"  when  the  fee  is  to  be  taken  by  any  officer  of  the 
Supreme  Court  of  Judicature,  or  by  the  official  receiver  or  any  other  officer  of  the 
Board  of  Trade,  and  they  shall  be  the  stamf)s  used  for  the  purpose  of  the  Companies 
Act  when  taken  by  any  officer  in  the  Companies  Registration  Office. 

In  other  respects,  the  directions  of  the  said  Order  of  the  17th  December,  1891, 
remain  iu  force. 

Sidney  Heebeet, 
W.  H.  Waleond, 
Two  of  the  Lords  Commissioners  of 
Dated  the  28th  day  of  July,  1892.  Her  Majesty's  Treasury. 

I  concur  in  the  above  Order. 

Halsbx^ry,  C. 


I 


Rules  August,  1892      'Jlo 


THE  COMPANIES  (WINDING-UP)  EULES,  August,  1892. 
(Transfer  of  AcTio>fs.) 

COMPANIES  ACTS,  1862  to  1890. 

GENERAL  RITLES  MADE  PURSUANT  TO  THE  COMPANIES  ACTS,  1862 
TO  1890,  AND  THE  SUPREME  COURT  OF  JUDICATURE  ACT,  1891. 

1.  Where  any  action  is  transferred  to  the  judge  who  for  the  time  being  exercises  pp.  28,  401, 
the  jurisdiction  of  the  High  Court  to  wind  up  companies,  the  registrar  under  the   513 
Companies  (Winding-up)  Rules  may,  subject  to  the  general  or  special  directions  of 

the  judge,  hear,  determine,  and  deal  with  any  aijplication,  matter,  or  proceeding 
which,  if  the  action  had  not  been  transferred,  would  have  been  determined  in 
chambers. 

2.  In  every  cause  or  matter  within  the  jurisdiction  of  the  judge,  whether  by  pp.  28,  401, 
virtue  of  the  Act  or  by  transfer  or  otherwise,  the  registrar  shall,  in  addition  to  his  513 
powers  and  duties  under  the  Companies  Winding-up  Rules,  1S90  and  1892,  have  aU 

the  powers  and  duties  of  a  master,  registrar,  chief  clerk,  or  taxing  master. 

3.  In  the  Companies  Winding-up  Rules,    1890  and   1892,   and  these  rules,  the  pp.  9,  402, 
words  "  winding-up  matter"  shall,  in  relation  to  the  High  Court,  where  the  wiud-   613 
ing-up  of  a  company  is  proceeding  before  the  judge,  include  any  action  brought 

by  or  against  that  company  which  has  been  or  shall  be  transferred  to  the  judge. 

4.  These  rules  may  be  cited  as  the  Companies  (Winding-up)   Rules,   August, 
1892,  and  shall  come  into  operation  on  the  1st  day  of  October  next. 

(Signed)  Halsbury,  C. 

Coleridge,  C.  J. 
Nath.  Lindley,  L.  J. 
Edward  E.  Kay,  L.  J. 
F.  H.  Jeune,  Pres.  P.  D.  and  A. 
C.  E.  Pollock,  B. 
The  10th  of  August,  1892. 


Sept.  16,  1892.— BOAED  OF  TEADE  OEDEE  appointing 

Official  Eeceivers  in  Winding-up  of  Building  and 

Industrial  Societies. 

The  Companies  Acts,  1862  to  1890  ;  the  Building  Societies  Act,  187-i  ;  and  the 
Industrial  and  Provident  Societies  Act,  1876. 
Whereas  by  Order  XLI.  rule  9,  of  the  County  Court  Rules,  1892,  it  is  provided 
that  the  provisions  of  the  Companies  Acts,  1862  to  1890,  and  the  rules  made  there- 
under, so  far  as  they  relate  to  winding-up,  shall  apply  to  the  winding-up  of 
societies  registered  under  the  Building  Societies  Act,  1874,  and  the  Industrial  and 
Provident  Societies  Act,  1876,  and  that  the  winding-up  of  any  such  societies  shall 
be  conducted  in  all  respects  as  if  such  societies  were  companies  registered  imder 
any  of  the  said  Companies  Acts.  And  whereas,  as  regards  certain  of  the  Courts 
exercising  jiu-isdiction  under  the  said  Building  Societies  Act,  1874,  and  the  said 
Industrial  and  Provident  Societies  Act,  1876,  official  receivers  are  not  attached  to 
the  said  Courts  for  bankruptcy  purposes,  inasmiich  as  the  said  Courts  do  not 
exercise  bankruptcy  jurisdiction. 

3  N  2 
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Now,  therefore,  the  Board  of  Trade  do  hereby  order  that  Charles  John  Stewart, 
■who  has  been  appointed  by  the  Board  of  Trade  the  official  receiver  attached  to  the 
High  Court  for  the  purposes  of  the  Companies  (Winding-up)  Act,  1890,  shall  also 
for  the  purposes  of  proceedings  in  the  said  Courts  for  the  winding-up  of  societies 
under  the  said  Acts  be  the  officer  attached  to  such  of  the  Courts  resjiectively  as 
exercise  jurisdiction  under  the  said  Building  Societies  Act,  1874,  and  the  said 
Industrial  and  Provident  Societies  Act,  1876,  within  the  London  Bankruptcy  Dis- 
trict, as  defined  by  sect.  96  of  the  Bankruptcy  Act,  1883,  and  do  appoint  the  said 
Charles  John  Stewart  to  be  such  officer  accordingly. 

And  the  Board  of  Trade  do  further  order  that  as  regards  each  of  the  Courts 
exercising  jurisdiction  under  the  said  Building  Societies  Act,  1874,  ami  the  said 
Industrial  and  Provident  Societies  Act,  1876,  not  being  Courts  within  the  said 
London  Bankruptcy  ]3istrict,  or  Courts  exercising  bankruptcy  jurisdiction,  the 
official  receiver  of  the  Court  to  wliich  the  said  Court  is  attached  for  the  purposes  of 
bankruptcy  jurisdiction  shall  be  the  officer  attached  to  the  said  Court  for  the 
purpose  of  proceedings  in  the  said  Court  for  the  winding-up  of  societies  under  the 
said  Acts,  and  do  appoint  such  official  receivers  respectively  to  be  such  officers 
accordingly. 

Dated  the  16th  day  of  September,  1892. 

Heney  G.  Calceaft,  Secretary  to  the  Board  of  Trade. 

{A?id  see  s.  58  of  the  Industrial  and  Provident  Societies  Act,  1893,  and  s.  8  of 
the  Building  Societies  Act,  1894.) 


Dec.  3,  1892. — OEDER  as  to  Swearing  Proof  of  Debt. 

GENERAL  RULE  made  puesuant  to  Section  26  of  the 
Companies  (Windinq-ttp)  Act,  1890. 

Proof  of  Debt. 

An  affidavit  of  proof  of  debt  may  be  sworn  before  any  officer  of  the  Board  of 
Trade  or  any  clerk  of  an  official  receiver  duly  authorized  in  writing  by  the  Court  or 
the  Board  of  Trade  in  that  behalf. 

This  rule  shall  come  into  operation  on  the  fifth  day  of  Januaiy,  1893. 
The  third  day  of  December,  1892. 

(Signed)  Heeschell,  C. 

(Signed)  A.  J.  Mundella, 

President  of  the  Board  of  Trade. 
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Jan.  1893.— BOAED   OF   TRADE   Directions  to 
Liquidators. 

REGULATIONS  ISSUED  BY  THE  BOARD  OF  TRADE  UNDER  THE 
PROVISIONS  OF  RULE  175  OF  THE  GENERAL  RULES  OF  THE 
29th  NOVEMBER,   1890. 

Remittances  to  Companies  Liquidation  Account. 

1.  All  moneys  received  by  a  liquidator  of  a  company  which  is  being  wound  up  p.  267 
by  order  of  the  Court  are  required  to  be  paid,  without  deduction,  to  the  companies 
liquidation  account  (unless  an  account  with  any  other  bank  has  been  authorised 

by  the  Board  of  Trade  under  section  11  of  the  Companies  (Winding-up)  Act,  1890), 
and  remittances  are  to  be  made  once  a  week,  or  forthwith,  if  a  sum  of  £200  has 
been  received.  Remittances  may  be  made  direct  to  the  Bank  of  England,  Law 
Courts  Branch,  London,  by  cheque  crossed  ' '  Bank  of  England,  credit  of  companies 
liquidation  account." 

2.  The  remittances  to  the  Bank  of  England  should  be  accompanied  by  a  receivable  p.  267 
order  (Form  C,  No.  7),  and  the  counterpart  or  advice  letter  should  be  transmitted 

by  the  same  post  to  the  Assistant  Secretary,  Finance  Department,  Board  of  Trade. 
Half-pence  should  not  be  included  in  remittances.  Forms  of  receivable  order  will 
be  supplied  on  application  to  the  in.spector-general  in  companies  liquidation. 

3.  By  sub-section   6  of  section  11  of  the  Companies  (Winding- uij)  Act,  1890,  a  p.  267 
liquidator  is  absolutely  prohibited  from  paying  any  sums  received  by  him  as  liqui- 
dator into  his  private  banking  account,  and  by  sub- section  4  it  is  enacted  that  if 

a  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum  exceeding  £oO,  or  such 
other  amount  as  the  Board  of  Trade  in  any  particular  case  authorise  him  to  retain, 
then,  unless  he  explains  the  retention  to  the  satisfaction  of  the  Board  of  Trade,  he 
shall  pay  interest  on  the  amount  so  retained  in  excess  at  the  rate  of  £20  per  cent,  per 
annum,  and  shall  be  liable  to  disallowance  of  all  or  such  part  of  his  remuneration  as 
to  the  Board  shall  seem  just,  and  to  be  removed  from  his  office  by  the  Board,  and 
shall  be  liable  to  pay  any  expenses  occasioned  by  reason  of  his  default. 

AU  current  bills  of  exchange  should  be  remitted  to  the  companies  liquidation  p.  268 
account. 

Special  Bank  Account. 

4.  Where  a  special  bank  account  is  sanctioned  by  the  Board  of  Trade  under  the  p.  271 
provisions  of  section  11  (3)  of  the  Companies  (Winding-up)  Act,  1890,  all  moneys 
received  must  be  paid  into  the  appointed  bank.    The  pass-book  with  the  special  bank 
should  be  forwarded  at  each  audit. 

Payments  made  to  a  Liquidator  out  of  Companies  Liquidation  Account. 

5.  All  necessary  disbursements  made  by  a  liquidator  on  account  of  a  company  p.  268 
to  the  date  of  his  application  for  release  will  be  repaid  to  him  out  of  any  moneys 
standing  to  the  credit  of  the  company  in  the  companies  liquidation  account  on  appli- 
cation to  the  inspector- general  (Form  C.  No.  5). 

Any  expenses  properly  incurred  by  the  liquidator  after  applying  for,  but  before 
obtaining  his  release,  wiU  be  repaid  to  him  by  the  official  receiver  out  of  any  funds 
available  for  the  purpose. 

6.  Cheques  to  the  order  of  the  payee  for  sums  which  become  payable  on  account 
of  the  company  may  be  obtained  by  the  liquidator  on  application  by  him  on  Form 
C.  No.  6,  for  delivery  by  him  to  the  parties  entitled. 

7.  Under  no  circumstances  will  the  Board  of  Trade  hold  themselves  responsible 
for  payments  made  on  the  requisition  of  the  liquidator. 
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8.  The  inspector- general  ^vill  be  prepared  to  certify  the  balance  standing  to  the 
credit  of  a  company  in  the  companies  liquidation  account,  on  receiving  from  the 
liquidator  a  statement  of  the  balance  shown  by  the  bank  columns  of  the  cash  book. 

9.  Moneys  withdrawn  from  the  bank  should  not  be  treated  as  receipts  from  reali- 
sations, but  should  ajipear  only  in  the  "drawn  from  bank"  column  of  the  cash 
book,  the  application  of  the  money  being  entered  in  the  "  payments"  column.  The 
payments  into  the  bank  should  appear  only  in  the  "  paid  into  bank  "  column  in  the 
cash  book. 

Cancellation  of  Cheques  and  Money  Orders. 

10.  All  applications  for  the  cancellation  of  cheques  and  money  orders  should  be 
addressed  to  the  inspector-general  and  should  state  the  grounds  upon  which  the 
cancellation  is  required. 

Payment  of  Dividends. 

11.  The  payment  of  dividends  will  in  every  instance,  except  tvhere  a  special  lank 
account  has  been  authorised ,  be  made  by  cheques  on  the  Bank  of  England,  or  money 
orders,  which  will  be  prepared  by  the  Board  of  Trade  on  the  application  of  the  liqui- 
dator (Form  C.  No.  40),  and  will  be  transmitted  to  him  for  distribution  amongst 
the  creditors.  The  Board  of  Trade  will  require  te7i  days'  notice  to  enable  them  to 
prepare  the  cheques  or  money  orders  for  dividends.  As  imperfect  or  inaccurate 
lists  would  cause  considerable  inconvenience  and  increased  labour,  great  care  should 
be  exercised  in  the  preparation  of  them,  and  in  all  cases  of  payment  to  executors, 
trustees,  representative  ofBcials,  &c.,  the  name  or  names  should  be  inserted  in  the 
list. 

The  several  payees  in  the  Hsts  should  be  numbered  consecutively,  so  that  for  the 
purpose  of  identification  corresponding  numbers  may  be  affixed  to  the  cheques  and 
money  orders. 

The  total  amount  of  the  dividend  payable  should  be  charged  in  the  cash  book  in 
one  sum.  If  the  dividend  has  been  paid  by  cheques  on  the  companies  liquidation 
account,  the  liquidator  on  the  expiration  of  six  months  from  the  date  of  issue,  or 
on  application  for  his  release,  if  that  event  occurs  earlier,  should  return  any  cheques 
or  postal  orders  remaining  in  hand  to  the  Assistant  Secretary,  Finance  Department, 
Board  of  Trade. 

If  the  dividend  has  been  paid  through  a  special  bank,  the  liquidator  will  be 
required,  at  the  expiry  of  six  months  from  the  date  of  the  declaration  of  a  dividend, 
to  forward  to  the  inspector-general  for  audit,  vouchers  for  the  dividends  paid  and 
a  list  of  those  remaining  unclaimed.  The  liquidator  will  then  be  furnished  with  a 
receivable  order  for  payment  into  the  Bank  of  England  of  the  amount  of  the  dividends 
unclaimed. 

Under  no  circumstances  should  unclaimed  dividends  be  credited  to  the  estate 
without  the  previous  sanction  of  the  inspector-general. 
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Jan.  1893.— EEGULATIONS  approved  by  the  Board  of 
Trade  and  the  Commissioners  of  Inland  Revenue,  as  to 
Queen's  Taxes  assessed  on  Companies  avound  up  by  the 
Court. 

The  following  Regulations,  under  the  Preferential  Payments  in  Bankruptcy  Act,  p.  399 
1888,  have  been  approved  as  to  the  Queen's  taxes  assessed  on  companies  wound  up 
by  the  Court,  and  were  published  in  January,  1893  : — 

1.  Where  a  winding-up  order  is  made  on  or  after  the  1st  December  in  the  year 
of  assessment,  or  the  official  receiver  or  liquidator  remains  in  possession  of  the 
premises  in  respect  of  which  Queen's  taxes  are  assessed  under  a  winding-up  order 
made  prior  to  the  1st  December  until  the  1st  January  next  following,  the  collector 
shall  be  entitled  to  prove  for  the  said  taxes,  viz.,  the  income  tax  (Schedule  "A."), 
inhabited  house  duty,  and  land  tax  assessed  on  the  company  up  to  the  5th  April 
next  following  the  date  of  the  winding-up  order,  and  such  proof  shall  rank  for 
dividend. 

2.  Where  a  winding-up  order  is  made  prior  to  the  1st  December  in  the  year  of 
assessment,  the  Inland  Revenue  authorities  will  make  no  claim  on  the  official 
receiver  or  liquidator  for  income  tax  (Schedule  "A."),  inhabited  house  duty,  and 
land  tax  for  the  year  ending  5th  A^iril  next  following  the  date  of  the  winding-up 
order,  unless  the  official  receiver  or  liquidator  remains  in  possession  of  the  premises 
in  respect  of  which  the  taxes  are  assessed  until  the  following  1st  January. 

3.  Where  the  official  receiver  or  liquidator  disposes  of  a  business  as  a  going  con- 
cern,he  will  allow  to  the  piu'chaser  the  proportion  of  the  income  tax  (Schedule  "A.") 
and  land  tax  for  the  current  year  to  the  date  of  the  completion  of  the  purchase,  and 
the  purchaser  shall  become  liable  to  the  Inland  Revenue  authorities  for  the  tax  in 
question  for  the  whole  year. 

4.  Provided  always  that  nothing  in  these  regulations  shall  be  deemed  to  interfere 
with  the  right  of  the  Crown  to  enforce  payment  of  income  tax  (Schedule  "A.") 
and  land  tax  actually  due  and  payable  by  distress  levied  on  the  property  of  the 
company.  These  taxes  for  the  year  ending  5th  April  next  following  the  date  of 
the  winding-up  order  should  therefore  be  dealt  with  on  the  footing  of  "secured" 
debts,  and  be  paid  by  the  official  receiver  or  liquidator  on  demand  without  any 
proof  on  the  part  of  the  collector  if  on  or  after  the  1st  Jantiary  in  the  year  of 
assessment  there  are  on  the  premises  sufficient  goods  belonging  to  the  company  on 
which  the  collector  might  levy,  and  notice  of  any  such  claim  should  be  given  to  the 
official  receiver  or  liquidator  by  the  collector  forthwith  upon  the  making  of  the 
winding-up  order.  If  at  such  time  there  are  no  goods  upon  which  distress  can  be 
levied,  proof  of  the  debt  may  be  made  by  the  collector  as  directed  in  paragraph  1, 
and  such  proof  shall,  if  found  correct,  be  admitted  and  rank  for  dividend. 

In  like  manner  any  income  tax  (Schedule  A.)  and  land  tax  assessed  on  the 
company  up  to  the  5th  April  next  before  the  date  of  the  winding-up  order  shoidd 
be  dealt  with  as  secured  debts  if  there  are  at  the  time  of  the  collector's  demand 
sufficient  goods  on  the  premises  on  which  he  might  levy.  If  there  are  no  such 
goods,  proof  of  the  debt  may  be  made  by  the  collector,  and  such  proof  shall,  if 
found  correct,  be  admitted  as  a  professional  claim  in  so  far  as  it  relates  to  taxes 
payable  in  full  under  sect.  1  (la)  of  the  Preferential  Pajniients  in  Bankruptcy  Act, 
1888,  and  as  ranking  for  dividend  for  any  part  thereof  not  so  payable  in  full. 

5.  AVhere  income  tax  is  outstanding  under  Schedules  B.,  D.,  or  E.,  the  Inland 
Revenue  authorities  will,  on  receipt  of  an  affidavit  by  the  secretary  or  other  officer 
of  the  company,  Avith  a  certificate  by  the  official  receiver  or  liquidator,  setting  out 
that  no  income  taxable  under  such  schedule  has  been  made,  forego  all  claim  to 
payment  of  the  tax,  whether  the  same  is  payable  in  full  under  sect.  1  (la)  of  the 
Preferential  Payments  in  Bankruptcy  Act,  1888,  or  otherwise,  but  the  waiver  of 
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claim  under  this  regulation  shall  not  embrace  rents,  royalties,  interest  of  money,  or 
annuities  or  fees,  or  salaries  from  which  deductions  have  been  made  on  account  of 
income  tax. 

6.  In  cases  where  an  affidavit  by  the  secretary  or  other  officer  of  the  company 
cannot  be  obtained,  the  certificate  of  the  official  receiver  or  liquidator  may  be 
accepted  as  sufficient  evidence. 

A  form  (see  Form  452)  is  appended  to  the  above  regulations. 


GENERAL  EULES  of  March  29,  1893. 

G-ENEEAL  Rules  made  puesuant  to  Section  26  of  the  Companies  (Windino-up) 

Act,  1890. 

p.  70  1. — (a)  Affidavits  in  opposition  to  a  petition  that  a  company  may  be  wound  up 

under  the  order  or  subject  to  the  supervision  of  the  Court  shall  be  filed  within 
seven  days  of  the  date  on  which  the  affidavit  verifying  the  petition  is  filed,  and 
notice  of  the  filing  of  every  affidavit  in  opposition  to  such  a  petition  shall  be  given 
to  the  petitiimer  or  his  solicitor. 

(b)  An  affidavit  in  reply  to  an  affidavit  filed  in  opposition  to  a  petition  shall  be 
filed  within  three  days  of  the  date  on  which  notice  of  such  affidavit  is  received  by 
the  petitioner  or  his  solicitor. 
pp.  53,  78,  80,        2.   When  a  petitioner  consents  to  withdraw  his  petition  or  to  allow  it  to  be  dis- 
83  missed  or  the  hearing  adjourned,  the  Court  may,  upon  such  terms  as  it  may  think 

just,  substitute  as  petitioner  any  creditor  or  contributory  who,  in  the  opinion  of 
the  Court,  would  have  a  right  to  present  a  petition,  and  who  is  desirous  of  prose- 
cuting the  petition. 

The  29th  day  of  March,  1893. 

(Signed)  Heeschell,  C. 

I  concur. 

(Signed)  A.  J.  Mundella, 

President  of  the  Board  of  Trade. 


Aug.  24, 1893. — ORDER  as  to  Reduced  Fees  on  Reconstruc- 
tion OR  Arrangement  Scheme. 

COMPANIES   (WINDING-UP)    ACT,    1890. 

Oedeb  as  to  Fees. 

p.  705  I,  the  Right  Honourable  Farrer,  Baron  Herschell,  Lord  High  Chancellor  of  Great 

Britain,  do,  by  virtue  of  the  powers  vested  in  me  by  the  Companies  (Winding-up) 
Act,  1890,  direct  that,  notwithstanding  anything  in  the  Order  as  to  Fees  of  the  17th 
December,  1891,  in  cases  ^where  the  official  receiver  is  continued  as  liquidator  of 
a  company  for  the  purpose  of  carrying  out  a  reconstruction  or  other  scheme,  by 
which  the  affairs  of  the  company  are  wound  up  otherwise  than  by  the  realisation 
and  distribution  of  the  assets,  or  where,  during  the  period  that  the  official  receiver 
is  acting  as  provisional  liquidator,  the  proceedings  under  the  winding-up  order 
are  stayed  on  the  ground  that  a  reconstruction  or  scheme  of  arrangement  has  been 
sanctioned  by  the  Court,  such  reduction  may  bo  made  in  the  fees  prescribed  in 
the  scale  of  fees  annexed  to  the  Order  of  17th  December,  1891,  as  may,  on  the 
application  of  the  official  receiver,  and  with  the  concurrence  of  the  Board  of  Trade, 
be  sanctioned  by  the  Court. 

Dated  the  24th  day  of  August,  1893. 

(Signed)         HEEScnELL,  C. 
We,  the  undersigned  Lords  Commissioners  of  Her  Majesty's  Treasury,  do  hereby 
concur  in  the  foregoing  Order. 

(Signed)        Thomas  E.  Ellis. 
W.  A.  McAethue. 
Two  of  the  Lords  Commissioners  of 
Her  Majesty's  Treasury. 
Dated  the  Slst  day  of  August,  1893. 


Orders  1893,  1894,  April,  1895      u-n 
Oct.  6,  1893.— ORDER  as  to  Rochdale  County  Court. 

Whereas,  by  order  dated  the  29th  day  of  November,  1890,  it  was  provided  that 
a  County  Court  which,  at  the  time  of  the  coming'  into  operation  of  the  Com- 
panies (Winding-up)  Act,  1890,  was  excluded  from  having  jurisdiction  in  bankruptcy 
should  be  excluded  from  having  jurisdiction  under  the  Companies  (Winding-up) 
Act,  1890,  until  further  order,  and  that  the  district  of  any  such  County  Court  sliould 
for  the  purposes  of  jurisdiction  under  the  Companies  (Winding-up)  Act,  1890,  be 
attached  until  further  order  to  the  Court  to  wliich  that  district  was  attached  at 
the  time  of  the  coming  into  operation  of  that  Act  for  the  purposes  of  jurisdiction  in 
bankruptcy. 

And  whereas,  by  order  dated  the  23rd  day  of  August,  1893,  it  was  provided  that 
on  and  from  the  1st  day  of  November,  1893,  tlio  County  Court  of  Lancashire,  holden 
at  Rochdale,  should  cease  to  be  excluded  from  having  jurisdiction  in  bankruptcy, 
and  that  the  district  of  the  County  Court  of  Lancashire,  holden  at  Bacup,  should  be 
attached  for  the  purposes  of  bankruptcy  to  the  County  Court  of  Lancashire,  holden 
at  Rochdale. 

Now  I,  Farrer,  Baron  Herschcll,  Lord  High  Chancellor  of  Great  Britain,  by 
virtue  of  the  Companies  (Winding-up)  Act,  1890,  and  all  other  authorities  enabling 
me  in  that  behalf,  do  hereb}'  order  that  on  and  from  the  1st  day  of  November, 
1893,  the  County  Court  of  Lancashire,  holden  at  Rochdale,  shall  cease  to  be  excluded 
from  having  jurisdiction  under  the  Companies  (Winding-up)  Act,  1890,  and  the 
District  of  the  County  Court  of  Lancashire,  holden  at  Bacup,  shall  for  the  purposes 
of  the  jurisdiction  under  the  said  Act,  be  attached  to  the  said  County  Court  at 
Rochdale. 

Dated  the  6th  day  of  October,  1893. 


Jan.  31, 1894.— ORDER  OF  BOARD  OF  TRADE  as  to 
Advertising  Meeting  to  sanction  Call. 

Pursuant  to  Clause  2  of  Rule  3  of  the  Companies  (Winding-up)  Rules,  1890, 
the  Board  of  Trade  hereby  substitute  the  form  of  advertisement  of  meeting  of  com- 
mittee of  inspection  for  sanction  to  proposed  call  set  out  at  the  foot  hereof  in  lieu  of 
the  existing  Form  No.  65  in  the  Appendix  to  the  Companies  (Winding-up)  Rules, 
1890,  and  henceforth  the  substituted  Form  shall  be  the  Form  No.  55  in  the  Appendix 
of  Forms  referred  to  in  the  said  rules. 
Dated  this  31st  day  of  January,  1894. 

By  order  of  the  Board  of  Trade. 
John  Smith, 
Inspector-General  in  Companies  Liquidation  authorized  in  that 
behalf  by  the  President  of  the  Board  of  Trade. 

[See  Form  521.] 


THE  COMPANIES  (WINDING-UP)  RULES,  April,  1895. 

Geneeai  Rules  made  puesuant  to  Section  26  of  the  CoMrANiES  (WiNDiXG-trr) 

Act,  1890. 

1.  Rule  45  of  the  Companies  (Winding-up)   Rules,  1890  (providing  that  the  first  Time  for_ 
meetings  of  creditors  and  contributories  shall  not  be  held  until  the  company's  state-  holding  first 
ment  of  affairs  has  been  submitted),  is  hereby  annulled.  meetings. 

2.  Sub-section  2  of  Rule  63  of  the  Companies  (Winding-up)  Rules,  1890,  is  hereby  p.  154 
annulled,  and  instead  thereof  the  following  Rule,  which  may  be  cited  as  Rule  63  (2a),  Meetings  of 
shall  have  effect : —  creditors  and 

Upon  the  result  of  the  meetings  of  creditors  and  contributories  being  reported  to  contribu- 
the  Court,  the  Court  may,  if  the  meeting  of  creditors  and  the  meeting  of  contri-  tories. 

pp.  172,  191 
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butories  have  each  passed  the  same  resolutions,  or  if  the  resolutions  passed  at  the 
two  meetings  are  identical  in  effect,  upon  the  application  of  the  official  receiver, 
forthwith  make  the  appointments  necessary  for  giving  effect  to  such  resolutions. 
In  any  other  case  the  Court  shall,  on  the  application  by  the  official  receiver,  fix 
a  day  for  considering  the  resolutions  and  determinations  of  the  meetings,  deciding 
differences  (if  any),  and  making  such  appointments  and  orders  as  shall  be  necessary. 
Commence-  3.  These  rules  shall  come  into  operation  on  the  23rd  day  of  April,  1895,  and  shall 

ment.  apply  to  every  winding-up  of  a  company  under  an  order  of  the  Court  made  on  or 

after  the  same  day. 
Citation.  4.  These  rules  may  be  cited  as  the  Companies  (Winding-up)  Rules,  1895. 

Dated  the  2nd  day  of  April,  1895. 

(Signed)        Heeschell,  C. 

I  concur, 
(Signed)        James  Beyce, 

President  of  the  Board  of  Trade. 


June  26, 1895— ORDER  OF  BOARD  OF  TRADE  as  to 
Affidavit  verifyiisg  Liquidator's  Accoujst. 

Pursuant  to  clause  2  of  rule  3  of  the  Companies  (Winding-up)  Rules,  1890,  the 
Board  of  Trade  hereby  substitute  the  form  of  affidavit  vei'ifying  liquidator's  account, 
set  out  at  the  foot  hereof,  in  lieu  of  the  existing  Form  77  in  the  Companies  (Wind- 
ing-npl  Ptules,  1890,  and  henceforth  the  substituted  form  shall  be  the  Form  77 
in  the  Ajipendix  of  Forms  referred  to  in  the  said  rules.  Dated  this  26th  day  of 
June,  1895. 

By  order  of  the  Board  of  Trade, 

John  Smith, 

Inspector- General  in  Companies  Liquidation,  authorized  in 

that  behalf  by  the  President  of  the  Board  of  Trade. 

[See  Form  216.] 


Filing  and 
custody  of 
depositions 
taken  at 


Nov.  26,  1895.— THE  COMPANIES  (WINDING-UP) 

RULE,  November,  1895. 

GENERAL  RULE  MADE  PURSUANT  TO  THE  COMPANIES  ACTS,  1862 
TO  1890,  AND  THE  SUPREME  COURT  OF  JUDICATURE  ACTS. 

Depositions  of  Fersons  examined  before  the  Court. 
1.  Notwithstanding  anything  contained  in  the  Companies  (Winding-up)  Rules, 
1890 — 1892,  the  notes  of  the  depositions  of  a  person  examined  iinder  sect.  115  of 
the  Companies  Act,  1862,  or  under  any  order  of  the  Court  before  the  Court,  or 


nations 
pp.  22,  114 


private  exaim-  before  any  officer  of  the  Court,  or  person  appointed  to  take  such  an  examination 
(other  than  the  notes  of  the  depositions  of  a  person  examined  at  a  public  examina- 
tion under  sect.  8  of  the  Companies  (Winding-up)  Act,  1890),  shall  not  be  placed  on 
the  file  of  proceedings,  or  be  open  to  the  inspection  of  any  creditor,  contributory, 
or  other  person,  except  the  official  receiver  or  liquidator,  unless  and  until  the  Court 
shall  so  direct,  and  the  Court  may  from  time  to  time  give  such  general  or  special 
directions  as  it  shall  think  expedient  as  to  the  custody  and  inspection  of  such  notes 
and  the  furnishing  of  copies  of  or  extracts  therefrom. 

2.  This  rule  maybe  cited  as  the  Companies  (Winding-up)  Rule,  November,  1895, 
and  thai]  be  read  and  construed  as  forming  one  of  the  Companies  (Winding-up) 
Rules,  1890—1892. 

The  2Gth  of  November,  1895. 

(Signed)  Halshuey,  C. 

Russell  of  Kn.  C.J. 
ESHEE,  M.R. 
Edwaiid  E.  ICay,  L.J. 
F.  H.  Jeune,  p. 


A.  L.  Smith,  L.J. 
Joseph  W.  Cuitty,  J. 
Robert  B.  Finlay. 
Hkebeet  H.  Cozens-Haedy. 

J.    W.  BUDD. 


I  concur,         (Signed) 


CuAS.  Ritchie, 

President  of  the  Board  of  Trade. 
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April  13,  1896— TEEASUEY  AVABEANT  as  to  Fee  on 
Copy  Cash  Book. 

Whereas  by  Treasury  Order  dated  the  I7th  December,  1891,  it  was  directed  that 
the  fee  payable  under  Table  A.  of  the  Scale  of  Fees  issued  under  the  Companies 
(Windins'-up)  Act,  1890,  on  one  copy  of  the  cash  book  showinp:  assets  realized  for- 
warded by  the  official  receiver  or  liquidator  to  the  Board  of  Trade  should,  -when 
taken  by  an  officer  of  that  Board,  bo  taken  in  stamps.  We  the  undersif^ned  Lords 
Commissioners  of  Her  Majesty's  Treasury  do  hereby  order  that  the  said  fee  when 
paid  by  the  official  receiver  shall  henceforth  be  taken  in  money  instead  of  stamps. 

(Signed)        H.  T.  Ansteuthee. 
Treasury  Chambers,  W.  H.  Fishee. 

Whitehall. 


May  19,  1896. — EULE  173a  as  to  Attendance  in  Chambers. 

G-ENEEAL  Rule  (Dated  May  19,  1896)  made  by  the  Loed  Chancelloe  with  the 

CONCUREENCE  OF  THE  PRESIDENT  OP  THE  BoAED  OP  TrADE,  PUESUANT  TO  THE 

Companies  Acts,  1862  to  1890. 

(1.)  No  creditor  or  contributory  shall  be  entitled  to  attend  any  proceedings  in  Attendance 
Chambers,  unless  and  until  he  has  entered  in  a  book,  to  be  kept  by  the  Registrar  of  parties  in 
for  that  purpose,  his  name  and  address,  and  the  name  and  address  of  his  solicitor  Chambers, 
(if  any),  and  upon  any  change  of  his  address  or  of  his  solicitor,   his  new  address,   p.  137 
and  the  name  and  address  of  his  new  solicitor. 

(2.)  This  Rule  shall  come  into  operation  on  the  1st  day  of  June,  1896,  aud  may 
be  cited  with  the  Companies  (Winding-up)  Rules,  1890,  as  Rule  173a. 

IIalsbuey,  C. 
I  concur, 

Chas.  T.  Ritchie, 
President  of  the  Board  of  Trade. 
Dated  this  19th  day  of  May,  1896. 


Dec.  16, 1896.— OEDEE  ASSIGNING  JUEISDICTION  OF 
ABOLISHED  STANNAEIES  COUET. 

ORDER  UNDER  THE  STANNARIES  COURT  (ABOLITION)  ACT,  1896. 
Dated  December  16,  1896. 

I,  Hardinge  Stanley,  Baron  Halsbury,  Lord  High  Chancellor  of  Great  Britain,   pp.  17,  19 
by  virtue  of  the  Stannaries  Court  (Abolition)  Act,    1896,  and  all  other  powers 
enabling  me  in  that  behalf,  do  hereby  order  as  follows  : — 

1.  The  County  Courts  of  Cornwall  shall  be  the  Courts  to  and  in  wliich  the  juris- 
diction and  powers  of  the  Stannaries  Court  are  by  the  said  Act  transferred  and 
vested. 

2.  Anything  required  to  be  done  by,  to,  or  before  the  registrar  or  any  clerk  of 
the  Stannaries  Court  shall  be  done  by,  to,  or  before  the  registrar  or  any  clerk  of  any 
of  the  County  Courts  aforesaid. 

3.  All  proceedings  pending  in  the  Stannaries  Court  at  the  commencement  of  the 
Act  shall  be  transferred  to  the  County  Court  held  at  Truro,  to  bo  there  completed 
in  the  same  manner  as  if  the  said  Act  had  not  passed. 

4.  The  place  of  sitting  for  the  exercise  of  any  of  the  jurisdiction — 

(1.)  of  the  judge  shall  be  at  Trui'o,  unless  in  any  case  he  shall,  on  the  gi'ound 

that  some  other  place  will  be  more  convenient  for  the  suitors,  otherwise 

direct; 
(2.)  of  the  registrar  shall  be  at  the  Court  where  the  proceedings  shall  have  been 

commenced,  unless  in  any  case  the  judge  shall,  for  the  convenience  of 

parties,  otherwise  direct. 
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5.  Notwithstandiug  auythiug  in  the.se  rules,  the  jurisdiotiun  and  powers  of  the 
Stannaries  Court  in  regard  to  the  winding-up  of  companies,  and  to  all  cases  where 
the  subject-matter  is  not  within  the  limits  of  the  County  Court  jurisdiction,  shall 

,         be  exclusively  exercised  by  the  Court  having  bankruptcy  jurisdiction  in  Cornwall. 

6.  The  property,  rooms,  and  building  mentioned  in  section  1  (2)  (d)  of  the  Act 
shall  be  used  and  disposed  of  as  may  be  agreed  upon  between  the  judge  of  the 
County  Courts  of  Cornwall  and  the  corporation  of  Truro,  subject  to  the  approval  of 
the  Lord  Chancellor. 

7.  Arrangements  for  the  custody  of  the  records  in  the  same  section  mentioned 
shall  be  made  by  the  corporation  of  Truro,  in  consultation  with  the  judge  of  the 
County  Court,  subject  to  the  approval  of  the  Lord  Chancellor. 

8.  This  Order  shall  come  into  operation  on  the  1st  of  January,  1897. 

The  sixteenth  day  of  December,  1S96. 

Halsbuey,  C. 


THE  COUNTY  COUET  (STANNAEIES  JURISDICTION) 

RULES,  1897. 

[The  following  explanatory  Memorandum  was  issued  with  the  draft  Rules : — 
These  Rules  have  been  drafted  to  regulate  the  procedure  in  matters  transferred 
to  the  County  Courts  of  Cornwall  from  the  Court  of  the  Vice-Warden  of  the  Stan- 
naries under  the  Stannaries  Court  (Abolition)  Act,  1896. 
They  provide  :  — 

1.  That  in  the  winding-up  of  companies,  the  procedure  shall  be  under  the  Com- 

panies Acts,  as  in  other  winding-up  cases. 

2.  That  ordinary  County  Court  cases  are  to  be  conducted  under  the  County 

Court  Rules. 

3.  That  cases  beyond  the  ordinary  jurisdiction  shall  be  conducted,  in  the  main, 

under  the  County  Court  Rules,  with  some  few  special  Rules. 

Rule  27  provides  that  the  fees  to  advocates  and  counsel  may  be  increased  in  cases 
beyond  the  ordinary  jurisdiction,  as  such  cases  are  often  of  an  important  character. 
February,  1897.] 

These  Rules  may  be  cited  as  the  County  Court  (Stannaries  Jurisdiction)  Rules, 
1897,  or  each  Rule  may  be  cited  as  if  it  had  been  one  of  the  County  Court  Rules, 
1889,  and  had  been  numbered  therein  by  the  number  of  the  Order  and  Rule  placed 
in  the  margin  opposite  each  of  these  Rules. 

An  Order  and  Rule  referred  to  by  number  in  these  Rules  shall  mean  the  Order 
and  Rule  so  numbered  in  the  County  Court  Rules,  1889,  or  in  any  County  Coi^rt 
Rules  of  subsequent  date,  as  the  case  may  be. 

These  Rules  shall  be  read  and  construed  as  if  they  were  contained  in  the  County 
Court  Rules,  1889. 

Oedee  Lc. 

The  Stannaries  Court  (Abolition)  Act,  1896  (59  ^-  60  Vict.  c.  45). 

Rule  1.  1.  Proceedings  commenced  in  a  County  Court  under  the  jurisdiction  and  powers 

Proceedings  transferred  to  and  vested  in  such  Court  under  the  Stannaries  Court  (Abolition)  Act, 

under  59  &  60  1896,  shall  be  regulated  by  the  following  Rules. 
Vict.  c.  45. 

Sittings  of  the  Court. 

Rule  2.  2.  The  days  of  the  sitting  of  the  Court  shall  be  those  appointed  for  the  trans- 

Sittings  of  action  of    the  ordinary  general  business  of  the  Court  held  in  the  city   or   town 

the  Court.  mentioned  in  the  name  of  the  Court,   or  such  other  days  as  the  judge  may  from 

time  to  time  appoint,  cither  generally  as  days  on  which  cases  commenced  under  the 
stannaries  jurisdiction  will   lie   tiicd,   or  specially  for  the  trial  of  any  particular 
action,  matter,  or  other  proceeding. 
Rule  3.  3.  The  judge  may  try  or  partly  try  any  action,  matter,  or  other  proceeding  at 

Whore  actions  any  pla(-o  within  the  district  of  the  Court  as  fixed  for  the  purposes  of  the  stannaries 
may  be  tried,    jurisdiction. 
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4.  Where  application  is  made  to  the  judge  for  the  trial  or  part  trial  of  an  action, 
matter,  or  other  proceedino^  at  a  place  in  which  a  Court  is  not  holden,  the  party- 
making  the  aj^plication  shall  file  a  prcecipc  undertaking  to  provide  at  his  expense  a 
place  to  the  satisfaction  of  the  judge  in  which  tlie  action,  mutter,  or  proceeding 
may  bo  tried,  and  to  jiay  the  necessai-y  expenses  of  the  judge  and  officers  so 
attending. 

Pursers'  and  Creditors^  Suits  abolished. 

5.  Pursers'  and  creditors'  suits  shall  be  abolished. 

irinding-up  of  Companies. 

6.  Proceedings  for  the  winding-up  of  comi^anies  shall  be  regulated  by,  and  costs 
in  such  proceedings  shall  be  taxed  under,  the  statutory  provisions,  rules,  and  scales 
of  costs  for  the  time  being  in  force  for  the  winding-up  of  compardes  in  the  County- 
Courts. 

7. — (1.)  Solicitors  practising  as  advocates  according  to  the  usage  prevailing  in 
the  Stannaries  Court  before  the  first  day  of  January,  1897,  will  be  recognized  as 
such,  and  entitled  to  fees  as  such,  when  they  appear  in  the  character  of  advocates 
in  any  winding-up  proceedings  before  the  judge  in  person  at  any  sitting  of  the 
Court ;  but  cliarges  in  both  characters  in  i-espect  of  the  same  matter  or  act  done  in 
Court  by  the  same  solicitor  will  not  be  allowed. 

(2.)  In  attendances  before  the  judge  out  of  Court,  or  before  the  registrar,  solicitors 
■will  be  considered  as  attending  in  that  character  only,  and  entitled  to  fees  and 
necessary  expenses,  «S:c.  as  such. 

(3.)  Upon  attending  as  advocates  they  will  be  entitled  to  fees  not  exceeding  the 
following : — 

On  the  hearing  of  any  original  petition,  21.  2s.  to  61.  5s. 
On  motions  of  course,  10«.  Qd. 
Other  motions,  \l.  \s. 

(4.)  On  the  hearing  or  argument  of  or  upon  a  special  motion  in  any  winding-up, 
the  registrar  will  be  at  liberty  to  treat  it  as  an  original  petition,  and  allow  fees  of 
advocates  accordingly. 

(5.)  On  the  winding-up  of  companies  the  registrar  in  taxing  the  costs  of  advo- 
cates' or  solicitors'  fees  is  to  have  regard  to  the  solvency  of  the  estate  or  fund,  the 
importance  of  the  matters  in  issue,  and  the  pecuniary  value  of  the  interests 
involved. 

(6.)  When  counsel  are  retained  to  attend  before  the  Court,  or  before  the  judge 
out  of  Court,  or  upon  the  examination  of  witnesses  out  of  Court,  the  usual  and 
reasonable  fees  of  counsel  for  such  attendance  may  be  allowed  on  taxation,  if  in  the 
opinion  of  the  Court  such  attendance  be  desirable. 

(7.)  In  the  allowance  to  witnesses  the  scale  of  allowances  sanctioned  by  the 
County  Court  Kules  is  to  be  adopted. 


Rule  4. 

Undertaking 
for  expenses. 
Form  318 
(C.  C). 

Rule  5. 
Pursers'  and 
creditors' 
suits 

abolished. 
Rule  6. 
Proceedings 
for  winding- 
up  companies, 
p.  9 

Rule  7. 
Costs  of 
solicitor, 
counsel, 
and  witnesses 
in  -winding- 
up  cases. 
p.  9 


Actions  or  Matters  within  Limits  of  County  Court  Jurisdiction. 

8.  Proceedings  in  actions  or  matters  -within  the  limits  of  the  ordinary  jurisdiction 
of  the  County  Coiu'ts  under  the  County  Courts  Act,  1888,  shall  be  regulated  by, 
and  costs  in  such  proceedings  shall  be  taxed  under,  the  statutory  provisions,  rules, 
and  scales  of  costs  for  the  time  being  in  force  in  the  County  Courts. 

Actions  or  Matters  beyond  Limits  of  County  Court  Jurisdiction. 

9.  Proceedings  in  actions  and  matters  exceeding  the  limits  of  the  ordinary  juris- 
diction of  the  County  Courts  under  the  County  Courts  Act,  1888  (hereinafter  called 
proceedings  under  the  stannaries  jurisdiction),  shall  be  regulated  by  the  following 
Rules. 

10.  The  records  and  papers  in  any  proceeding  under  the  Stannaries  Jurisdiction 
shall  be  intituled  -with  the  name  of  the  Court,  and  marked  -with  the  words  "  Stan- 
naries Jurisdiction." 

\_Rules  11  to  23  apply  to  actions  formerly  commenced  by  writ  of  summons,  and  now  by 
entering  a  plaint  and  issuing  a  summons.'j 

24.  Subject  to  the  foregoing  Rules,  the  proceedings  in  an  action  commenced 
under  the  stannaries  jurisdiction  shall  be  regulated  by  the  statutory  pro-visions  and 
rules  for  the  time  being  in  force  regulating  the  proceedings  in  actions  in  the  County 
Courts. 


Rule  8. 
Proceedings 
in  cases 
within  limits 
of  County 
Court  juris- 
diction. 
Rule  9. 
Proceedings 
in  cases 
beyond  limits 
of  County 
Court  jiiris- 
diction. 

Rule  10. 
Proceedings, 
how  intituled, 
pp.  21,  59 
Rule  24. 
General  pro- 
•visions  as  to 
proceeding's. 
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Rule  25. 
Procedure  of 
High  Court 
(except  under 
Order  XIV.) 
to  apply  when 
no  other  pro- 
vision made. 
Eule  26. 
Provisions  as 
to  proceedings 
commenced 
under  ordi- 
nary jurisdic- 
tion -which 
should  have 
been  com- 
menced under 
stannaries 
jurisdiction 
and  vice  versa. 
Rule  27. 
Costs  of 
actions  under 
stannaries 
jurisdiction. 


25.  Where  no  other  provision  is  made  by  the  statutory  provisions  or  rules  for 
the  time  being  in  force,  the  practice  and  procedure  in  force  in  the  High  Court  of 
Justice  shall  apply  to  proceedings  commenced  in  a  County  Court  under  the  stannaries 
jurisdiction.  Provided  that  the  procedui'e  under  Order  XIV.  of  the  Rules  of  the 
Supreme  Court  shall  not  be  resorted  to  in  the  County  Court. 

26.  If  in  the  course  of  any  action  or  matter  which  has  been  commenced  as  being 
within  the  limits  of  the  ordinary  jurisdiction  of  the  County  Court  it  appears  that 
the  subject-matter  of  such  action  is  beyond  such  limits,  but  within  the  limits  of  the 
stannaries  jurisdiction,  the  proceedings  shall  not  be  invalidated,  but  the  action  shall 
thenceforth  proceed  in  all  respects,  as  to  costs  and  otherwise,  as  if  it  had  been 
commenced  under  the  stannaries  jurisdiction  :  and  in  like  manner,  if  in  the  course 
of  any  action  which  has  been  commenced  under  the  stannaries  jurisdiction  it  appears 
that  the  subject-matter  of  such  action  is  within  the  limits  of  the  ordinary  juris- 
diction of  the  County  Court,  the  proceedings  shall  not  be  invalidated,  but  such 
action  shall  thenceforth  proceed  in  all  respects,  as  to  costs  and  otherwise,  as  if  it 
had  been  commenced  as  being  within  the  limits  of  the  ordinary  jurisdiction  of 
the  Court. 

27.  The  costs  of  actions  commenced  under  the  stannaries  jurisdiction  shall  be 
allowed  and  taxed  according  to  the  riiles  and  scales  of  costs  for  the  time  being  in 
force  in  the  County  Court,  and  applicable  to  the  subject-matter  of  such  actions. 

Provided  as  follows : — 

(1.)  Such  actions  shall  be  within  Order  La.,  Rule  7. 

(2.)  Where  costs  are  taxed  under  column  C,  the  fees  allowable  under  items  70  to 
73  may  be  increased  at  the  discretion  of  the  registrar,  subject  to  review  by 
the  judge,  or  by  special  order  of  the  judge  under  Order  La.,  Rule  7,  to  any 
sums  not  exceeding  the  following ;  that  is  to  say, 

£    s.    d. 

Item  70  may  be  increased  to 5     5     0 

Items  71  to  73  ,,         ,,    3     3     0 

(3.)  Where  costs  are  taxed  under  column  C,  reasonable  fees  may  be  allowed  to 
counsel  in  excess  of  those  mentioned  in  items  85  to  94,  in  respect  of  the 
matters  referred  to  in  such  items,  at  the  discretion  of  the  registrar,  subject 
to  review  by  the  judge,  or  by  special  order  of  the  judge,  under  Order  La., 
Rule  7. 

(4.)  Where  proceedings  are  taken  for  which  no  provision  is  made  by  the  rules  or 
scales  of  costs,  reasonable  costs  may  be  allowed  in  respect  of  such  pro- 
ceedings by  the  registrar,  subject  to  review  by  the  judge,  or  by  special 
order  of  the  judge,  not  exceeding  those  which  may  under  the  scales  or  these 
rules  be  allowed  in  respect  of  proceedings  of  a  like  nature. 


We,  Alfred  Martineau,  Henry  J.  Stonor,  Richard  Harington,  William  L.  Selfe, 
and  William  Cecil  Smyly,  being  judges  of  County  Courts  appointed  to  frame  Rules 
and  Orders  for  regulating  the  practice  of  the  Courts  and  forms  of  proceedings 
therein,  having,  by  virtue  of  the  powers  vested  in  us  in  this  behalf,  framed  the 
foregoing  Rules  and  Orders,  do  hereby  certify  the  same  Tinder  our  hands  and  submit 
them  to  the  Lord  Chancellor  accordingly. 

(Signed)  Alfred  Maetineau,  Heney  J.  Stonoe,  Richaed  Haeington,  Wm.  L. 
Selfe,  Wm.  Cecil  Smyly. 

Approved  (Signed)  Halsbuey,  C,  Russell  of  Killowen,  C.J.,  F.  H.  Jettne,  P., 
A.  L.  Smith,  L.J.,  R.  Romee,  J.,  Gainsfoed  Beuce,  J.,  H.  H.  Cozens-Haedy, 
Joseph  AdijISon. 

I  allow  these  Rules,  which  shall  come  into  force  on  the  first  day  of  March,  1897. 

(Signed)        Halsbuey,  C. 
The  15th  day  of  February,  1897. 
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(C.)  Practice  Directions. 


IN  THE  HiaH  COURT  OF  JUSTICE. 

COMPANIES  (WINDING-UP). 

Teansfees. 

No  application  for  the  transfer  of  the  winding-up  of  a  company  or  any  proceed-    p.  508 
ings  therein,  from  a  County  Court  to  the  High  Court,  will  be  entertained  until 
the  list  of  parties  who  have  given  notice  of  their  intention  to  attend  the  hearing  of 
the  petition  has  been  closed. 

The  party  applying  for  such  transfer  must  give  four  days'  notice  by  postal  letter 
of  the  apphcation  for  that  purpose  to  the  petitioner,  respondent,  and  to  all  parties 
in  the  list  above  mentioned. 

Such  letter  must  state  that,  unless  notice  is  given  to  the  applicant  by  any  of 
the  above-named  parties  of  intention  to  oppose,  the  application  for  such  transfer 
"will  be  taken  as  not  objected  to  by  the  parties. 

No  costs  will  be  allowed  to  any  parties  appearing  to  support  or  oppose  a  transfer 
as  above  mentioned,  unless  for  special  reasons  the  judge  shall  otherwise  determine. 
(May,  1892.) 

Motions. 

A  copy  of  the  notice  of  every  motion  before  the  judge  must  be  left  in  the  office  p.  25 
of  the  registrar  not  later  than  two  days  before  the  day  named  for  hearing  the 
motion. 

A  list  of  the  motions  will  be  prepared,  and  they  will  be  taken  in  the  order  in 
which  they  appear  in  such  list.     (May,  1892.) 

Evidence  on  SxraoiONS. 

On  all  applications  by  svimmons  the  evidence  in  support  must  be  filed,  and  notice  p.  27 
of  such  filing  must  be  served  on  the  opposite  party  at  the  time  of  the  service  of  the 
summons. 

The  opposite  party  must  file  his  evidence  in  answer  within  eight  days  of  the  ser- 
vice of  the  summons,  and  the  said  notice  and  the  applicant's  evidence  in  reply  must 
be  filed  within  three  days  from  such  last  mentioned  time.     (June  2nd,  1892.) 

Affidavits  in  Debentttee  Actions. 

All  affidavits  in  actions  by  debenture  holders  which  have  been  or  shall  be  trans-  p.  408 
f erred  to  Mr.  Justice   Vaughan  Williams  are  to  bo  filed  in  this  office  (Room  60, 
Bankruptcy   Buildings).      Judicature  fee    stamps  are    used   for   these   affidavits. 
(October,   1892.) 

Stitching  Maegins. 

All  summonses,  affidavits,  and  other  documents  to  be  filed  in  this  office  {i.e.,  the 
office  of  the  Registrar,  Companies  Liquidation,  66,  Bankruptcy  Buildings,  Carey 
Street,  W.C.)  must  have  a  stitching  margin  of  at  least  one  inch,  and  no  document 
will  be  accepted  for  filing  without  such  stitching  margin,  unless  by  the  leave  of  the 
registrar.     (15th  February,  1893.) 

Shoethand  Notes  op  Evidence  befoee  Eegisteae. 

All  fivcl  voce  evidence  adduced  before  the  registrar  must  be  taken  down  in  short- 
hand. The  solicitor  obtaining  an  appointment  at  which  it  is  intended  to  produce  a 
witness  or  witnesses  should  at  once  send  notice  to  attend  to  the  shorthand  writers, 
whose  names  will  be  supplied  in  Eoora  Gd. 
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Appointments  befoee  Registear. 

When  appointments  are  adjourned  by  the  registrar  for  a  week  or  ten  days, 
&c.,  without  any  specific  day  being  named,  parties  must  attend  at  Room  66 
and  get  a  further  appointment.  Unless  this  is  done  the  case  will  not  appear  in 
the  list. 

By  order. 

Undertaking  on  filing  Affidavits  out  of  Time. 

Notice. 

ti  When  an  affidavit  is  presented  for  filing  out  of  time,  such  affidavit  is  only  to 

1)6  received  on  the  undertaking  of  the  solicitor  to  abide  by  the  order  of  the  Court  as 
to  the  costs  of  any  adjournment  occasioned  thereby,  and  as  to  the  solicitor's  right 
to  charge  any  such  costs  against  his  client.     (W.  N.  (189i)  368.) 


Practice  Masters'  Rule. 

TFrif,  t^r.  Department. 

P-  401  Every  writ  of  summons  in  a  debenture  holders'  action  shall  be  intituled,   "In 

the  matter  of  the Company, ' '  and  in  cases  where  the  company  is  in  process  of 

being  compulsorily  wound  up  in  the  High  Court,  the  action  is  to  be  assigned  to 
the  judge  having  jurisdiction  in  the  matter  of  the  winding-up.  (29th  November, 
1895.) 

Board  of  Trade  Instructions  to  Official  Receivers  as  to  Further  Reports 
UNDER  Sect.  8  of  1890. 

Reports  to  the  Coiu't  under  sect.  8,  sub-sect.  2  of  the  Companies  (Winding-up) 
Act,  1890. 

1.  The  responsibility  for  any  further  report  made  under  the  above  sub-section 
rests  exclusively  with  the  official  receiver.  It  is  his  duty  to  collect  and  consider 
the  facts  upon  which  a  judgment  can  be  formed  by  him  whether  or  not  any  such 
report  shall  be  made.  If  he  decides  to  make  a  report,  it  is  his  duty  to  communi- 
cate the  draft  report,  and  the  facts  upon  which  it  is  founded,  to  the  Board  of  Trade, 
in  order  that  the  Board  may  make  such  observations  and  suggestions  as  may  occur 
to  them  with  a  view  to  ensure  that  the  Court  is  placed  in  possession  of  all  the 
material  facts  and  circumstances  of  the  case.  The  observations  and  suggestions 
will  be  made  in  writing  upon  the  draft  report,  which  draft  should  be  retained  by 
the  official  receiver.  If  the  official  receiver  does  not  propose  to  make  a  further 
report  under  the  sub-section,  he  shall  forthwith  furnish  to  the  Board  a  statement 
of  his  reasons  for  thinking  a  report  unnecessary,  and  shall  send  a  copy  of  the 
statement  to  the  registrar  acting  in  the  winding-up  of  companies. 

2.  Upon  the  Board  of  Trade  communicating  their  observations  to  the  official 
receiver,  whether  upon  the  draft  report  or  upon  the  statement  of  reasons  for 
thinking  a  report  unnecessary,  it  becomes  his  duty  to  give  careful  consideration 
to  them,  and  thereupon  to  determine  on  his  personal  responsibility  alone,  whether 
the  report  shall  be  presented  or  not,  and,  if  presented,  the  terms  in  which  it  shall 
be  expressed,  and  the  opinions  which  it  shall  record. 
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CIRCULATION  OF  OFFICIAL  RECEIVERS'  OBSERVATIONS. 

The  following  letter  has  been  published  : — 

Board  of  Trade  Companies  Liquidation. 

33,  Carey  Street,  Lincoln's  Inn,  W.C, 

January  6,  1896. 

Sir, — I  beg  to  inform  you  that  the  Board  of  Trade  has  been  advised  by  counsel 

that  the  official  receiver  is  exceeding  his  statutory  duties  if  he  circulates  to  persons 

other  than  creditors  and  contributories  the  observations  on  the  statement  of  affairs 

issued  from  this  department,  and  may  on  this  ground  incur  personal  liability.     I 

regret  that  I  am,  therefore,  unable  in  future  to  supply  your  representative  with 

a  copy  of  the  observations  on  the  statement  of  affairs  of  companies  ordered  to  be 

wound  up. 

I  am,  Su",  your  obedient  servant. 

The 'Editor  "  The  Financial  JVews.^^  C.  J.  Stewabt. 


DEBENTURE  HOLDERS'  ACTIONS. 

Birectiotis  to  Chief  Clerics  as  to  Service  of  Notice  of  Judgment. 

In  ordinary  cases  the  judgment  in  debenture  holders'  actions  should  not  be  served  p.  422 
on  the  debenture  holders,  but  they  should  have  notice  given  to  them  by  circular  or 
letter,  or  by  advertisement,  if  the  case  so  requires,  full  discretion  being  reserved  to 
serve  the  judgment  formally  if  thought  advisable. 

May  9,  1896.  Ford  Noeth. 

N.B. — This  matter  has  been  considered  by  all  the  judges  of  the  Chancery  Division, 
and  to  insure  uniformity  of  practice  similar  directions  will  be  given  by  each  judge. 

F.  N. 
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(D.)  Miscellaneous  Matters. 
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QUEEN'S    PEINTERS'    DIEECTIONS   AS   TO   ADYEE- 
TISEMENTS  FOE  "LONDON  GAZETTE." 

Geneeal  Advertisements. 

All  advertisements  purporting  to  be  issued  in  pursuance  of  statutes  or  under 
orders  of  the  Court,  vinless  signed  by  an  official  of  the  Court  and  sealed,  should  be 
signed  by  a  solicitor  of  the  Supreme  Court. 


Insebtion  op  Advertisements. 
The  '■'■London  Gazette''''  is  published  every  Tuesday  and  Friday  Evening. 

Advertisements  should  be  addressed,  Harrison  &  Sons,  45,  St.  Martin's  Lane, 
London,  "W.C.,  and  can  be  received  up  to  2  p.m.  on  the  day  of  publication. 

Advertisements  are  inserted  in  the  first  Gazette  after  receipt,  unless  directions  to 
the  contrary  are  given. 

Parliamentary  notices  are  subject  to  special  regulations. 

Advertisements  may  be  sent  by  post. 


Charges  foe  Advertisements. 

{Sent  to  Messrs.  Harrison  &  Sons,  45,  St.  Martin's  Lane.) 

£  s. 
If  not  exceeding  100  words , 0  12 


150 
200 
250 
300 
350 
400 


0  18 

1  3 
1  8 
1   13 

1  19 

2  4 


These  charges  include  one  copy  of  the  Gazette,  but  if   not  required  \s.   may 
be  dedacted. 

Fisrures  and  dates  are  counted  as  if  written  in  words. 


Late  Fees. 

£    s.    d. 
If  received  after  2  p.m.  up  till  5  p.m.  on  day  previous  to  publi- 
cation        0     5     0  extra. 

Up  till  12  a.m.  on  dav  of  publication 0  10     0      ,, 

Uptill2p.m ', 10     0,, 

Addressed  envelopes  forwarded  on  application. 


STAMPS  IN  WINDING-UP. 

On  and  after  Saturday,  tho   11th  of  October,   all  Bankruptcy  and  Companies 
Wiuding-up  StampH  and  Fonna  will  be  sold  in  Room  59,  Bankruptcy  Buildings. 

J.  S.  PuECELL,  Controller  of  Stamps. 
October  10. 
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LIST  OF  OFFICIAL  EECEIYEES  AND  ASSISTANT  OFFICIAL 

EECEIA^EES 

Under  the  Companies  (WiNDrNO-Up)  Act,  1890. 

{In  the  County  Courts  not  mentioned  on  this  page  the  Official  Receivers  in  Banlcruptcy  (seo  pp.  932  el  scq. 
are  also  the  Official  Receivers  under  the  Companies  {Winding-  Up)  Act.) 


Court. 


High  Court  of  Justice 


High  Court  :  For  the  purposes   of -j 
the     district     registry     at     Man- 
chester     

Chancery  Court  of  the  County 
Palatine  of  Lancaster:  For  the 
registry  at  Manchester    


High  Court  and  Chancery'  Court  \ 
of  the  County  Palatine  of  Lan-  (^ 
caster  :  For  the  purposes  of  the  I 
respective  registries  at  Livei-pool . .  / 


Official  Receivers  and  Assistant 
Official  Receivers. 


Senior  Official  Receiver, 
George  Stapylton  Barnes  . . , 

Official  Receiver. 
Samuel  Wheeler 


Assistants. 
Wm.  James  Warloy    . . . 
Arthur  Samuel  Cully  . . . 
Henry  Martin  Winearls 


Official  Receivers. 
Christopher  Jenkins  Dibb . 


Frederick  Gittins. 


Assistant. 
Arthur  Bayley  Potter. 


Frederick  Gittins. 


Chancery  Court  of  the  County-\ 
Palatine  OP  Lancaster:  For  the/  l^j^^^^^  Edelstou 
pui-poses  of  the  district  registry  at  i 
Preston   J 


Chancery  Court   of  the  County  \ 
Palatine  of  Durham    i 


Bedford    

Bury  St.  Edmunds. 

Colchester 

Ipswich 

Luton 

Northampton 


John  Grant  Gibson . 


Cecil  Mercer 


Brighton 

Hastings   (  Alexander  Mackintosh 

Lewes  and  Eastbourne  j  I 


Office  Address. 


33,  Carey  Street,  London, 

W.C. 
>         Telegraphic  Address — 
"  Concluding  Loudon." 


Byrom  Street,  Manchester. 

Lisbon  Buildings, 

Victoria  Street,  Liverpool. 


Lisbon  Buildings, 

Victoria  Street,  Liverpool. 


14,  Chapel  Street,  Preston. 


Mosley  Chambers,    . 
Mosley  Street, 

NeVcastle-on-Tyne. 


95,  Temple  Chambers, 
Temple  Avenue,  E.C. 


24,  Railway  Approach, 
London  Bridge,  S.E. 


3o2 
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OFFiciAii  Eeoeiyees,  &c.,  IN  BANKRUPTCY  {see  note,  p.  931). 


Court. 


Birmingham 

West  Beomwich  . 


Official  Receivers  and  Assistant 
Official  Receivers. 


WOEOESTEE 


Bolton  . 

WiGAN 


Beadfoed 


Beistol  . 
Bath  . 
Feome 

Wells 


Canteebl'et. 
Caediff 


Carlisle    

cockeemouth 
Whitehaven 


Caemaethen  .... 
Abeeystwith  . . 
Pembeoke  Dock 


Swansea 

Neath    . 


Chestee 

Bangoe  

We?:xham  and  Llangollen    . . . . 

POETMADOC     AND     BlAENAU     FeS- 
tiniog 


Coventey  .. 
Waewick 


Deeby    

Bueton-on-Teent  , 
Chesteefield 


Dewsbuey 


Dudley 

Kiddebminster 
Stouebeidge  . . . , 


East  STONEnousE 


EXETEB 


Glottcester ) 

Cheltenham    j 


IIalhax 


Luke  Jesson  Sharp  . . 

Assistants. 

Charles  Woollett  .... 


Ed.  Cox  {for  Worcester) 


Thomas  Hall  Winder. 
Joseph  Arthur  Binns  . 


Edward  Gustavus  Clarke , 

Edward  Worsfold  Mowll  , 
Thomas  Henry  Stephens  , 


Kighley  John  Hough , 


Thomas  Thomas 


Assistant. 
]  Henry  Rees    


Llewelyn  Hugh-Jones 


Assistant. 
William  Griilith  Williams. 


Edward  Thomas  Peii-son 
John  Smith   


Assistant  ( 

Astbury  James  Hall    j 


Edgai-  Ernest  Deane  . 

Edward  Percy  Jobson 

Jolin  Grceiiway   

Tliomas  Andrew 

Charles  Scott    

I'homas  England 


Office  Address. 


Whitehall  Chambers, 
23,  Colmore  lload, 
Binningham. 

45,  Copenhagen  Street, 
Worcester. 


16,  Wood  Street,  Bolton. 
31,  Manor  Eow,  Bradford. 

Bank  Chambers, 

Corn  Street,  Bristol. 

73,  Castle  Street,  Canterbury. 
29,  Queen  Sti-eet,  Cardiff. 

34,  Fisher  Street,  Carlisle. 

4,  Queen  Street,  Carmarthen. 
31,  Alexandra  Road,  Swansea. 


Crypt  Chambers, 

Eastgate  Row,  Chester. 


17,  Hertford  Street,  Coventry. 

40,  St.  Mary's  Gate,  Derby. 
Bank  Chambers,  Batley. 
Wolverhampton  Street,  Dudley. 


10,  Athenicum  Terrace, 
Plj'mouth. 

13,  Bedford  Circus,  Exeter. 

County  Chambers,  Station  Road, 
G  louccster. 

Town  Hall  Chambers,  Halifax. 


LIST  OF  OFFICIAL  RECEIVERS,  ETC. 


933 


Court. 


Hanley,  Bueslem,  and  Tunstall  \ 

Nantwicu  and  Ceewb  I 

Staffoeb    I" 

Stoke-on-Teent  and  Longton  / 


Sheewsbitey 
Madeley    . . , 


Heeefoed 

Leominstee 


Huddeesfield  , 


Hull  

Geeat  Geimsby 

Leeds 


Leicestee  . 


Lincoln 

Boston   

Liverpool 

Biekenhead 

{See  also  list  on  p.  93L) 

London  (Subueban)  and  Noetheen^ 

DiSTEICT — 

Baenet  

Beentfoed    

Chelmsfoed  

Edmonton  

Heetford 

Newbury  , 

St.  Albans    

Windsor    


.\ 


Bedfoed 

Luton  

Noethampton 


Cambeidge    

Peterborough 


Ipswich 

BuEY  St.  Edmunds  . 
Colchestee  


OXFOED   

Aylesbuey    

Banbury    

Reading    

{See  also  list  on  p.  93L) 

London  (Suburban)  and  Southeen 
District — 

Geoydon 

Geeenwich   

guildfoed 

Kingston    

TuNBEiDGE  Wells 

Wandswoeth    

Beighton  

Hastings    

Lewes  and  Eastbouene    .... 
{See  also  list  on  p.  93L) 


Official  Receivers  and  Assistant 
Official  lleceivei's. 


Thomas  Bullock 


Assistant. 


Frank  Cariss. 


Mackay  John  Graham  Scobie 


Joseph  Arthur  Binns  . . , 

Assistant. 
Edward  Foster  Brook 

Arthur  Stewart  Maples , 
John  Bowling 

John  Gulson  Burgesa . . , 

Richard  John  Ward    . . . 


Frederick  Gittins  , , . 
Assistant. 
Samuel  Ring 


Senior  Official  Receiver. 
Cecil  Mercer 


Assistant. 
Frederick  Thomas  Halcomb 


Official  Receiver. 
Alfred  Ewen    


E.  W.  J.  SavUl 


Official  Receiver. 
Frederick  Messent 


George  Mallam 


Senior  Official  Receiver. 

Alexander  Mackintosh 

Assista)tis. 
Thomas  Walter  John  Britten 
Guy  Hamilton  Acheson 

Official  Receiver. 
Howard  W.  Cox 


Office  Address. 


King  Street, 

Newcastle-under-Lyme. 


42,  St.  John's  Hill,  Shrewsbury. 


2,  Offa  Street,  Hereford. 

19,  John  William  Street,  Hud- 
dersfield. 

Trinity  House  Lane,  Hull. 

St.  Andrews'  Chambers, 
22,  Park  Row,  Leeds. 

1,  Berridge  Street,  Leicester. 

31,  Silver  Street,  Lincoln. 

Lisbon  Buildings, 

Victoria  Street,  Liverpool. 


95,  Temple  Chambers, 
Temple  Avenue,  E.C. 
Telegraphic  Address 
Eliminate  London." 


1a,  St.  Paul's  Square,  Bedford. 
5,  Petty  Curj',  Cambridge. 

36,  Princess  Street,  Ipswich. 

1,  St.  Aldate  Street,  Oxford. 


24,  Railway  Approach, 
London  Bridge,  S.E. 
'Telegraphic  Address 
Bancarotta." 


4,  Pavilion  Buildings,  Brighton. 
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Court. 

Macclesfield  i 

Stockport I 

Maidstoxe    ) 

EOCHESTEE      f 

Mai^ohestee '^ 

Ashton-itndee-Ltne  and  Staly-/ 

BEIDGE      > 

Salfoed C 

Waeeixgton    ) 

{See  also  list  on  p.  931.) 

Meethte  Tydfil n 

Abeedaee ' 

PONTYPEIDD f 

Teedegae / 

Newcastle  -on-Tyne    

{See  also  list  on  p.  931.) 

Newpoet  and  Eyde  

Newpoet,  Mon 

Newtown 

NOEWICH    ^ 

Geeat  Yaemouth  ' 

King's  Lynn    ^ 

nottingttaw 

Oldham ) 

Rochdale  and  Baoup    ) 

Peeston ^ 

blace3tjen   v 

bxtenlet    j 

{See  also  list  on  p.  931.) 

Salisbttet \ 

DOECHESTEE f 

Poole f 

Yeovil   / 

scaeboeough  

Sheffield    

SOUTnAMPTON   ^ 

Portsmouth J 

WlNCHSSTEE ) 

Stookton-on-Teeb   and    Middi.ics-  ^ 

BEOUOH    > 

NOETHALLEETON J 


Official  Receivers  and  Assistant 
Official  Receivers. 


Arthur  Crabtree  Procter. 
Richard  Turner  Tatham 


Christopher  Jenkins  Dibb . 

Assistant. 
Arthur  Bayley  Potter 


William  Lewes  Daniel 


John  Grant  Gibson. 


Harry  Castell  Damant  . . 
George  Henry  Llewellyn 


John  David  Davies . . 
HaiTy  Pearce  Gould 
Henry  Roby  Thorpe 
Hesketh  Booth 


St.  Peter's  Church  Walk, 
Nottingham. 

Bank  Chambers, 

Queen  Street,  Oldham. 

Thomas  Edelston j  14,  Chapel  Street,  Preston. 

Assistant. 
Peter  Henry  Edelston. 


Office  Address. 


23,  King  Edward  Street, 
Macclesfield. 

9,  King  Street,  Maidstone. 
Byrom  Street,  Manchester. 


65,  High  Street, 
Merthyr  Tydfil. 


Mosley  Chambers, 

Mosley  Street, 

Newcastle  -  on-Tyne. 

19,  Quay  Street, 

Newport,  I.  of  W. 

Gloucester  Bank  Chambers, 
Skinner  Street,  Newport, 
Mon. 

Llanidloes. 

8,  King  Street,  Norwich. 


Frederick  Aston  Dawes . 


William  Drawbridge 
John  Charles  Clegg. . 


John  Cornelius  Moberley 

Assistant. 
W.  F.  J.  Hunt  {for  Fortsmoiith) . . 


John  Richard  Stubbs 


City  Chambers,  Salisbury. 


74,  Newborough  Street, 

Scarborough. 

Victoria  Chambers, 

Figtrce  Lane,  Shefiield. 

4,  East  Street,  Southampton. 

Caml)ridge  Junction, 

High  Street,  Portsmouth. 


8,  Albert  Road,  Middlesbrough. 
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Court. 


SUNDEELAND  . 
DUEHAM  . .  . 


Swindon 


Taunton    

Babnstaple  . 
Beidgwatee  . 


Tetteo 


Ulveeston   and   Baeeow-in- 

NESS 

Kendal  


FUE- 


Wakbfield 
Babnsley 


Wolveehampton 
Walsall    


Official  Receivers  and  Assistant 
Otiicial  Ileceivers. 


James  Appleby  Longden  . . , 
[Vacant.] 

George  Pliilpott  , 

George  Aijpleby  Jenkins   . . , 

Heniy  Garencieres  Pearson 


John  BickerstBth  Ottley 
Edwin  Pritchard 


YoEK Edward  Towler  Wilkinson 


25,  John  Street,  Sunderland. 


Office  Address. 


OB,  Hammet  Street,  Taunton. 
Boscawen  Street,  Truro. 


16,  Comwallis  Street, 
Barrow -in-  Furness. 


6,  Bond  Terrace,  Wakefield. 


St.  Peter's  Close, 
Wolverhampton. 

28,  Stonegate,  York. 


(%*  Corrected  to  April  10,  1897. 
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The  page  references  to  forms  are  printed  thus  [213]. 


•«A"  LIST  OF  CONTRIBUTOEIES,  448 

ABORTIVE  COMPANY, 

•winding-up  of,  37 

ABROAD, 

carrying  on  busmess,  liberty  to  liquidator  [309] 
employ  agent  to  report  [309] 
liquidator  to  go  [309,  313] 
winding-up  of  company  registered,  11 

ABSCONDING, 

contributories,  arrest  of,  783 

order  to  seize  property  of  [504] 

ACCEPTANCES, 

dishonoui-ed,  evidence  of  insolvency,  36 

ACCOUNTANT, 
biU  of,  308 

certificate  as  to  remuneration  of,  569 
liability  for  misfeasance,  542 

ACCOUNTS, 

audit  of  liquidator's  (in  compulsory  winding-up),  233 

Board  of  Trade,  233,  236,  237 

certificate  of  committee  [235] 
of  Board  of  Trade  [243] 
banking,  266  et  seq. 
books  of, 

delivery  on  resignation,  234 

enforcing  delivery  to  liquidator,  283 

solicitor's  lien,  283 
committee  of  inspection,  submitting  to,  234 
company,  of,  evidence  in  winding-up.  111 
debentures,  amomits  due  ou,  order  for  [419] 
debts  in  voluntary  winding-up,  of  [638] 
delivery  of  books,  234,  283 
falsification,  791 
final  before  dissolution,  665 
inspection,  114,  233 
liquidator,  of,  233  et  seq. 

audit  of, 

by  Board  of  Trade,  209,  213—220 
by  committee  of  inspection,  233 

(in  case  of  non-attendance),  238 

Board  of  Trade  audit  of,  233 

books  to  be  kept,  233 

filing  copy,  233 
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ACCOViiJTS— continued. 

liquidator,  of — confuuied. 

form,  vouching  and  filiug,  233 
remuneration,  as  to,  232 
report  of  liquidator  to  accompany  [240] 
summary  of,  233 

form  of[234] 
trading,  of,  233 

affidavit  as  to  [236] 
form  of  [236] 
verification  of,  233 

enforcing,  241  et  seq. 
official  receiver,  of,  142,  149 
liquidator,  to,  234 
ordinary  rules  not  applicable,  234 
petty  disbursement,  order  as  to  [103] 
provisional  liqtiidator, 

order  as  to  [102,  104] 
provisions  of  Table  A.,  806 
receiver  [425] 

special  manager,  of,  107,  110 
voluntary  winding-up,  in,  628 
under  supervision,  688 

ACCOITNTS  OF  UNDISTRIBUTED  ASSETS, 
under  s.  15  of  Act  of  1890.  .244— 265 
[See  Undisteibuted  Assets.] 

ACQUIESCENCE, 

by  allottee,  453 
infant,  by,  453,  455 
irregular  forfeiture,  454 

ACT, 

enforcing  performance  of,  499,  500 

ACT  OF  PARLIAMENT, 

meaning  of  "The  Acts,"  7 
promotion  of  bill  [324,  432] 
wiuding-up  companies  incorporated  under,  11 

ACTION, 

company,  against, 

restraiuiug  and  staying,  Z2Q  et  seq. 
voluntary  liquidation,  in,  632 

supervision,  677 
compromise,  liberty  to  [561 — 564] 
costs  of,  215 

[And  see  Costs.] 
debentures,  on,  401  e<  seq. 

[And  sec  Debentuees.] 
disputed  debt,  82 

liberty  to  proceed  with,  335  [337—339] 
liberty  to  commence,  335  [337 — 339] 
liquidator,  by,  in  name  of  company,  319 — 325 

costs,  215,  505 
liquidator's  duties  as  to,  216 
neccHsity  for,  in  some  cases,  18,  280 
restraining  and  staying,  326  et  seq. 
stayed  by  winding-up  order,  326,  779 

on  application,  327 
supervision  order,  staying,  677 
transfer  of,  512 — 515 
voluntary  winding-up,  632 

ACTUARIES, 

liability,  balance  sheets,  642 
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ADHESIVE  STAMPS, 

how  to  be  cancelled,  624 

ADJOURNMENT, 

from  Chambers  to  Court,  imd  vice  vcrsd,  25,  27 
fii-st  meeting,  of,  175 

memorandum  of  [186] 
general  meeting,  of,  349 

memorandum,  as  to  [355] 

voluntary  'wiuding-up,  for,  624 
petition,  of,  78,  79 

St.  Thomas'  Dock  order  [80] 

substituting  petitioner,  on,  78 
private  examination,  of,  into  Court,  517 
registrar,  from,  25 

ADJUSTING  RIGHTS   OF   CONTRIBUTORIES,  493,  494  et  seq., 
and  Forms, 
voluntary  winding-up,  656 

ADMINISTRATION, 

deceased  contributory's  estate,  208 
enforcing  orders  by,  601 
writ  of  summons  [503] 

ADMINISTRATIVE  REGULATIONS, 
Board  of  Trade's  power  to  make,  19 

ADMINISTRATORS, 

contributories,  of,  446,  448 
transfer  of  shares,  769 

ADMISSIONS, 

claims,  of,  order  for  [384] 
documents,  of, 

notice  to  admit  [128] 
proof  of  debts,  361,  362,  365 

first  meeting,  at,  174 

ADOPTION, 

proceedings  in  voluntary  liquidation,  788 

ADVANCES, 

in  debenture  actions  [431] 
in  winding-up,  287  [288] 

af&davit  of  no  receipts  or  payments,  210 

ADVERTISEMENTS,  31— 33.     [And  see  Gazetting  ;  Notices.] 
appointment  of  committee  of  inspection,  of,  191  [196] 

Uquidator,  of,  191  [196] 
call,  of, 

intended  (by  the  Court)  [474] 

meeting  of  committee  to  make,  471  [473] 
committee  of  inspection's  appointment,  of  [196] 
creditors,  for, 

supervision  proceedings,  in  [678] 

voluntary  liquidation,  in  [634] 
final  meeting,  of  [665] 
debenture  action,  in  [424] 
evidence  of,  33 

liqiudator's  appointment,  of  [196] 
local  paper,  in,  33 
meeting  of  creditors, 

supervision  proceedings,  in  [693] 
memorandum,  of  [33] 
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ADVERTISEMENTS— fo«!!i««f(^. 
newspapers,  in  what,  62 
official  receiver's  duties  as  to,  145 
petition,  of,  61 — 68 

form  of  [61] 

satisfying  registrar  as  to  [76] 

second,  where  supervision  asked  for  [63] 
restraining  on  appeal  [586] 

where  petition  abuse  of  process,  63 
supervision  proceedings,  in, 

petition  [61,  63] 

order,  93 
time  for  considering  deteimination  of  first  meetings,  191  [193] 
voluntary  winding-up,  for  creditors  in  [634] 
winding-up  order,  31  [93] 

ADVICE  LETTER  [269] 

AFFIDAVIT, 

accounts, 

as  to  liquidator  [236] 

special  manager,  of  [107,  110] 
alterations  in,  122 
belief,  as  to,  30 
books  of  account,  as  to  [111] 
calls, 

making,  as  to  [475] 

payment,  enforcing, 

after  winding-up  [479] 
before  winding-up  (sect.  101)  [489] 
compromise,  as  to  [657 — 559] 
concurrence  in  statement  of  affairs,  of  [166] 

creditor,  by,  in  proof  of  debt  [179]  360.     [And  see  Peoof  of  Debt.] 
cross-examination  on,  122 

orders  for  [71,  72,  124,  125] 

standing  over  petition  for  [80] 
delivery  of  company's  property,  as  to,  283 
documents,  of, 

order  for  [115] 

summons  for  [114,  116] 
evidence  by,  121 
exhibit  to,  30,  122 
extension  of  time  for  filing  [71] 
facts,  to  be  confined  to,  121 
filed,  to  be,  22 
filing  out  of  time,  71 

fitness  of  liquidator,  of  (supervision)  [694] 
formal  parts  of  [29] 
income  tax,  as  to  [400] 
information  and  belief,  30 
interlocutory  applications  on,  30 

leave  to  proceed  against  company,  supporting  application  [336,  337] 
lost  document,  as  to  [383] 
no  receipts  or  payments,  of,  234,  246  [254] 
notice  of  filing,  122 
office  copy  of,  31 
petition,  verifying  [69] 
petitioner  is  a  company,  where  [70] 
postage  of  notices,  of, 

appointment  to  settle  list,  of  [461] 

general  meetiugH,  348  [354] 
proceedings  against  (lompany,  as  to  [336,  337] 
proof  of  debt,  in  [179]  360—362 

[And  see  Teoof  of  Debt.] 
reqiusites  as  to,  121 
restraiiung  action,  as  to  [328] 
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AFFIBAYIT— continued. 
service,  of, 

Board  of  Trade  order  [2o9] 

notice  of  final  settlement  on  list  [464] 

order, 

for  call  (and  notice)  [480] 

office  copy  exhibited  sufficient,  except  in  attachment,  484 
payment  of  call  [484]  and  note 
petition,  of  [64,  65] 
several  persons,  on  [484] 
subpoena  and  notice  to  witness  [120] 
summons, 

for  call,  487  [489] 

(made  before  winding-up)  [489] 
special  manager's  accounts  [72,  110] 
stamps  on,  30,  408 
statutory  [69] 

staying  proceedings,  on  [328,  329] 
stitching  margin,  to  have,  22 
substituted  service,  as  to  [65,  68] 

voluntary  winding-up,  in  [632] 
swearing,  785 

unclaimed  and  undistributed  assets,  as  to,  244 
undertaking  on  filing  out  of  time,  71 
verification,  in, 

accounts  to  Board  of  Trade  (sect.  15)  [227] 
liquidator's  ordinary  accoimt,  4  [241] 
petition  [69] 

satisfying  registrar  as  to,  76 
statement  for  Registrar  of  Joint  Stock  Companies.  247  [254] 
trading  account  [236] 
verified  account,  on  application  for  [258,  259] 
withdi-awal  of,  122 

AFFIRMATIONS, 

made  before  whom,  785 

AGENT, 

charges  of,  payment  of,  234,  308 

delivery  of  company's  property  to  liquidator,  280 

employment  of,  orders  as  to  [310  et  seq."] 

in  debenture  actions  [434] 
priority  of  remuneration,  308 
proceeds  of  sale  received  by,  234 

"AGGRIEVED," 

by  act  of  liquidator,  persons  who  are,  580 

AGREEMENT, 

compromise,  for  [559] 

debenture,  to  issu«,  404 

membership,  for,  constitutes  membership,  when,  769 

shares,  to  take,  455 

ALLEGED  CONTRIBUTORY, 

to  be  deemed  one,  446 

ALLOTMENT  MONEYS, 
enforcing  payment  of,  486 
orders  for  [490—492] 

ALTERATION, 

debenture  holder's  rights,  413,  700 

forms,  of,  19 

objects,  842 

scheme  of  arrangement,  703 

status  of  members,  of,  324 


I 
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AMENDMENT,  73 

meetings,  at,  621 
petition,  of,  73 

orders  for  [73] 
proofs  of  debts,  in,  364,  365  [394] 

ANNUAL  LIST, 

of  members  to  registrar,  769 

ANNUITY, 

proof  for,  359,  371 

ANSWERINa  PETITION,  44 

APPEALS,  578—591 

Board  of  Trade,  from,  142,  579 

claims  under  a.  15  of  1890,  as  to,  220,  679 

Court,  to  what,  579  : 

release  of  liquidator,  as  to,  579,  596 
when  allowed,  579 
County  Court,  from, 

practice  as  to,  590  Ij 

special  case,  by,  590  • 

Divisional  Court,  fi-om, 

County  Court,  matters  in,  590,  609 

Stannaries  jurisdiction,  613 
Durham  Palatine  Court,  from,  590 
judge  of  winding-up  Court,  from,  582 — 589 
affirming,  order,  589 
Board  of  Trade  direction  as  to,  584 
Chambers,  in,  581 

notice  of  motion  to  discharge  order  [581] 

not  an  appeal,  584 

when  to  Court  of  Appeal,  581 
committee  of  inspection's  sanction  to,  584 
company,  by,  584 
contributory,  by,  584 
costs  of,  215,  684,  589 

assets,  when  out  of,  584 

orders  as  to  [589] 
Court,  to  what,  583 
creditors,  by,  584 

name  of  official  receiver,  in  [585] 
discharging  order  below  [587,  588] 
dismissing  petition  on  [588] 
entering,  583 
evidence  on,  583 
ex  parte,  583 
how  brought,  586 

injunction  on  appeal,  suspending,  586 
leave  to  appeal,  when  required,  582 

how  obtained,  683,  584 
leave  toconmience  proceedings,  from,  336 
leave  to  liquidator  to  oppose  [585] 
liberty  for  liquidator  to  [584] 
liquidator  ordered  to  pay  costs  personally,  584 
no  appeal,  in  what  cases,  583 
notice  of,  583 

form  [585] 

official  receiver,  to,  583 

service  of,  683 

short,  586 
official  receiver,  by,  585 

creditor  allowed  to  use  name  of  [686] 
opposition,  liberty  for,  to  liquidator  [586] 
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judge  of  winding-up  Court— coiitinufid. 
practice  ami  procedure  on,  582,  583 
public  examination,  as  to  order.s  for  [532] 
removal  of  liquidator,  as  to,  593 
restraining-  advertisements  on  [586] 
restraining-  execution  on  [586] 
security  for  costs  of,  584 
shorthand  notes  of  judgment  below,  589 
stay  of  proceedings  on, 

none  unless  ordered,  583 
order  for,  587 
pending  appeal,  586,  587 
when  to  be  made,  583 
staying  winding-up  order  [587] 

Supreme  Court  of  Judicature  (Procedure)  Act,  1894.  .582 
time  for,  583 

extending,  583 
who  may  appeal,  584 
winding-up  orders,  from,  584 

form  of,  in  Appeal  Court  [587] 
Lancaster  Palatine  Court,  from,  590 
liquidator,  from,  208,  210,  580,  851 
"aggrieved,"  by  person,  580 
Chambers  or  Court,  hearing  in,  25,  26,  580 
how  application  made,  580 
proofs,  as  to  admission  or  rejection  of,  361,  580 

[And  see  Peoof  of  Debts.] 
summons  for  [580] 
time  for,  and  extending,  580 
Official  Receiver,  fronii,  142,  151,  578,  579 
cases,  in  what,  578 
Chambers,  when  heard  in,  579 
costs  of,  579 

expenses  of  statement  of  affairs,  as  to,  153,  578 
liquidator,  acting  as,  578,  580 
no  general  right,  578 
notice  of  motion,  form  of  [579] 

service  of,  579 
open  Court,  when  heard  in,  25,  26,  578 
proofs,  as  to,  361,  580.     [And  see  Peoof  of  Debts.] 
time  for  bringing,  578 
when  allowed,  578 
Palatine  Courts,  from,  591 

proof  of  debts,  as  to,  360,  361,  365  [386],  580 

[And  see  Peoof  of  Debts.] 
provisions  of  Act  of  1862.  .784 
Registrar,  from,  581 
Special  Case,  by,  590 
Stannaries  Jurisdiction,  in,  613 
Taxing  Officer, 

on  review  of  Inferior  Court  taxation,  570 

APPEAKANCE  BOOK,  137  [077] 

APPEARANCES, 

hst  of  [77] 

notice  of  (originating  summons)  [658] 
parties  in  Chambers,  137  [188] 
petition,  on, 

notice  of  [76],  77 

APPLICATION, 

calls,  for  [486] 

Chambers,  at,  when  made,  26 

Court,  in,  24,  25 
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A'PPLICATlO'iii— continued. 

file,  for  inspection  of,  22  [23] 
general  practice,  of,  19 
shares,  454 

withdrawal,  454 
voluntary  mnding-up,  in,  654 

under  supervision,  in,  675 

APPLICATION  MONEYS, 

enforcing  payment  of,  486 
order  for  [490] 

APPORTIONMENT  OF  RENT,  341 

ARBITRATION, 

liberty  to  refer  to  [323] 
provisions  of  Act  as  to,  777 

ARRANGEMENTS, 

under  sect.  136  of  Act  of  1862. .  [760] 
imder  sects.  159,  160,  of  1862.  .556  et  seq. 
under  Act  of  1870.  .699— 761,  826 

[And  see  Compeomises.] 
absentees  bound,  702 
action  on  debenture,  staying  [720] 
advertisements, 

convening  meetings,  of  [707  et  seq."] 

hearing  of  petition  [753]  754 
annul,  power  to  [715] 
appeal  from  sanction,  704 
arrears  of  interest  satisfied  [742] 

bearer  securities,  as  to,  701  ;  voting  of  holders  of,  709 
binding  character  unless  appealed,  704 
bona  Jides  of  majority,  as  to,  703 
calling  up  of  capital,  as  to  [725] 
calls,  as  to  payment  of  [714] 
chambers,  confirmation  in,  702 
classes  of  creditors,  as  to,  701 
colonial  creditors,  whether  bound,  704 
colonial  bank,  scheme  as  to  [730] 
companies  within  jurisdiction,  what,  699 
composition,  for  [722,  744,  750] 
costs,  provisions  as  to, 

order,  in  [756] 

scheme,  in  [744] 
Court's  discretion,  703 
creditors, 

who  are,  within  Act,  700 
which  are  bound,  703 
debenture  action,  staying  proceedings  in  [720] 
debenture  deed, 

provision  as  to  meeting,  704 
debenture  stock  to  be  issued,  713 
debentures, 

bearer,  as  to,  701 

issue  of  fresh  series  [746] 

limit  as  to  extent  of  charge,  717 

modifying  rights  of  holders  [746] 

sale  of  undertaking  for  [718] 
debenture  holders, 

agreement  to  bind  [735] 

debenture  stock  to  bo  accepted  by  [713] 

paid-up  shares  to  be  accepted  by,  736 
deed-poll  to  be  executed  by  new  company  [715] 
deposit  receipts  to  bearer  [7'}4] 
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directors, 

appointment  of  [724,  734] 

creditors  to  have  nomination  [722] 

new  company,  of,  nomination  of  [718] 
discretion  of  Court,  703 
evidence  on  petition — what  required,  702 
foreign  creditors — whether  bound,  704 
founders'  shares,  as  to,  717 
insurance  company  [724] 
liberty   to   liquidator    to   consent  to   scheme   of   another   company 

[315] 
liquidator  of  a  company  directed  to  consent  [755] 
majority, 

not  acting  bona  fide,  703 

•what  required,  702 
meetings, 

advertising  convention  of  [707,  708]  et  seq. 

how  application  made  for  holding  of,  700 

orders  to  convene  [705,  706] 

summons  to  convene,  705 

■what  to  be  convened,  701 

who  may  apply  for  convention,  700 
memorandum  and  articles  of  new  company  to   be  referred   to   in 

scheme,  713 
minority — Court  protects,  699 
misfeasance  proceedings,  provision  as  to  [716] 
modifications  of  scheme,  as  to,  703 

power  to  assent  to  [715] 
new  company, 

abstract  of  schemes,  736  et  seq. 

scheme  involving  formation  of  [712 — 721] 
notice  to  creditors, 

prove,  to — in  order  to  benefit  by  [759] 

provision  in  scheme  as  to  [720 — 759] 
order  sanctioning  [756,  757] 
order  as  to  taxation  of  costs  [757] 
paid-up  shares,  as  to  creditors  receiving  [736] 
petition  for  sanction  of  Court, 

evidence  on,  702 

form  of  [754] 
preferential  creditors  [720] 
provisional  agreement  to  bind  creditors  [735] 
provisions  of  Act  of  1870.  .699 
proxies,  as  to,  701 

form  of  [752] 
receiver  to  be  discharged  and  action  stayed  [749] 
reduction  of  fees,  705 

provision  as  to,  in  order  [758] 
registration  of  company  with  a  view  to,  704 
report  of  chairman  of  meeting,  702 
resolution  approving  scheme  [752] 
sanction  of  Court  on  petition,  702 
schemes,  character  of,  699 

the  various  kinds  of,  699,  700 
staying  proceedings, 

debentui-e  action,  in  [720,  759] 

■winding-up  in  [749]  et  seq. 
summons  to  convene  meetings  [705] 
sureties,  reserving  rights  against,  700 
title  of  proceedings,  700 
transfer  of  shares,  restrictions  on,  715  [725] 
uncalled  capital  part  of  assets,  713 
unsecured  creditors  may  be  bound,  700 
value  of  creditor,  702 

P.  3  p 
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AREEAR, 

petitioner's  calls  in,  42 

AEREST, 

absconding  contributory  [504]  783 
private  examination,  for  (order)  [522] 
public  examination,  for,  527 

order  for  warrant  [534] 

•warrant  itself  [534] 

ARTICLES  OF  ASSOCIATION, 

alteration,  power  of,  773 

contract  as  to  fully  paid  stares  in,  457 

copies  to  members,  768 

execution  and  operation,  767 

proof  on  clause  in,  367 

ASSESSED  TAXES,  367  et  seq. 

ASSESSING  VALUE, 

debts,  of,  for  proof,  360 

ASSETS, 

coUection  of,  207,  211,  216,  280,  486 

company  without,  142 

inquiry  directed  as  to,  81 

investment  of  surplus,  272 

liquidator  to  collect,  207 

misfeasance  claim  part  of,  542 

purchase  of,  by  committeeman,  220 

sale  of  investments,  272 

sale  of  securities,  272 

surplus,  in  winding  up,  distributing,  493,  494 

uncalled  capital  part  of,  493 

undistributed,  accounts  as  to,  under  sect.  15  of  1890.  .244 

ASSIGNEE, 

debts,  of,  proofs  by,  365 

lease,  proof,  indemnity,  369 

may  present  petition,  39 
judgment  creditor,  of,  petition  by  [49] 

ASSIGNMENT, 

chose  in  action,  as  to,  789 

of  debenture,  action  after  winding-up  order,  512 
of  jurisdiction  to  V.  Williams,  J.,  15 
liberty  to  execute  [300] 

ASSOCIATIONS, 
illegal,  765 
not  for  profit,  provisions  of  Act  of  1867.  .821 

ATTACHMENT, 

debts,  of, 

enforcing  orders  by,  600 

form  of  order  [502] 

oral  examination,  order  for  [601] 

restraining  and  staying,  326 
person,  of  the, 

enforcing  orders  by,  500 

non-delivery  of  company's  property,  281,  284 

notice  of  motion  for  [282] 
void  after  winding-up,  when,  326 
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ATTENDING  PROCEEDINGS, 

chamberH,  in, 

•windino'-up  order,  after,  137 — 139 
contributorics,  by,  137 

liberty  for  [138] 
creditors,  by,  137 

liberty  for  [138] 
failure  in,  28 

liquidator,  by,  ■when  required,  137 
petitioner,  by,  prior  to  hearing,  76 

ATTORNEY, 

appointment  of, 

recovery  of  property,  for  [311,  312] 
sale,  for  [30G] 

AUCTION, 

sale  by,  liberty  for  [295] 

AUCTIONEER, 
bill  of,  308 

certificate  as  to  remuneration  of,  569 
charges  of,  payment  of,  234 
gross  proceeds  to  be  paid  into  Court,  234 

AUDIT  OF  ACCOUNTS, 
Board  of  Trade,  by  [237] 
committee  of  inspection,  by,  233 
enforcing,  243. 
liquidators,  of,  850 
provisions  of  Table  A.,  806 
trading  account,  committeeman  to  act  [227] 

AUDITOR, 

misfeasance  by,  542 

AWARD, 

transfer  of  proceedings  to  enforce,  512 


"B"  LIST  OF  CONTRIBUTORIES, 

call,  order  for  payment  of  [484] 
persons  to  be  put  on,  448,  449 
preferential  returns  to  persons  on,  494 
settling  the  list,  470 

BALANCE, 

certificate  of, 

special  bank  account,  at,  239 
form  of  [272] 

BALANCE  ORDER, 

for  calls  does  not  merge  debt,  486 
action  can  be  brought,  486 
bankruptcy  proceedings  as  to,  486. 

forms  of  [481]  and  note  [482—485] 

BALANCE  SHEET, 

annual,  provisions  of  Table  A.,  806 
banking  company,  in  case  of,  833 

BANK  OF  ENGLAND, 

companies'  liquidation  account,  as  to,  848 
payments  in  and  out  of,  forms  [269] 

3p2 
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BANKER, 

inspection  of  books  of  [113] 

notice  of  winding-up  order  to  [95] 

officer  of  Company,  not,  542 

order  for  delivery  or  payment  against,  281 

BANKING  ACCOUNT  OF  LIQUIDATOR,  210  266—272 

BANKING  ACCOUNT, 
general  provisions  as  to, 

cash  book,  entries  in,  235 
interest  on  balances,  266,  272 
interim  or  suspense  account,  267 
investment  of  balances,  272 

request  for  [273] 

request  for  sale  of  [273] 
payment  in  of  bills  and  notes,  307 
private  account  forbidden,  266 
retaining  over  50^.,  266 
companies'  liquidation  account, 

Bank  of  England,  to  be  kept  at,  266 
bUls  of  exchange  to  be  sent  to,  268 
Board  of  Trade  directions  as  to  [268] 
cheques  on,  267 
kept,  how,  266,  267 
liquidator  to  pay  into,  266 
notice  that  cheque  required  [270] 
payment  in, 

advice  letter  as  to  [269] 

sums  over  200/.,  267 
payment  out  of,  266,  268 
receivable  order  [269] 
special  bank  account, 
appHcation  for  [271] 
banker's  certificate  of  balance  at  [272] 
Board  of  Trade  order  for  [272] 
committee  of  inspection's  sanction  to,  266 
kept,  how,  266 
sanction  to  [226] 

BANKING  COMPANIES, 

audit,  provisions  of  Act  of  1879.  .833 
notes,  liability,  832 

BANKRUPTCY, 

Act  of  1883  applicable  to  some  extent  in  winding-up,  359 

proof  of  debts,  359 

fraudulent  preference,  547 

mutual  credit,  375 
of  contributories,  as  to,  446,  447 

disclaimer  by  trustee,  447 

proof  for  future  calls,  447 

liabihty  after,  447,453 

liberty  to  proceed  or  prove  in  [323] 
misfeasance  order,  550 
rules,  how  far  applicable,  359 
stamps,  exemption,  577 

BANKRUPTCY  NOTICE, 

cannot  bo  issued  on  balance  order,  323 

BEARER, 

debenture  to,  404 

BENEFICIAL  OCCUPATION, 

distrcHH  after  winding-up,  341,  340 
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BILL  OF  COSTS,  565  et  srq.     [And  see  Costs.] 

BILL  IN  PARLIAMENT, 

promotion,  liberty  [324,  432] 

BILLS  OF  EXCHANGE  (AND  PROMISSORY  NOTES), 

execution  by  company,  773 
foreign  drafts,  liberty  to  meet  [314] 
general  liberty  to  sue  on  [320] 
liquidator's  powers,  and  duties  as  to,  307 
payment  into  bank,  307 
petition  by  holder  of,  39 
proof  for,  3G1,  365 
seal  of  company  to,  307 

BILLS  OF  SALE  ACTS, 

debentm-es  of  companies  not  affected  by,  406 

BLIND  CREDITOR, 

proxy  of,  183 

BOARD  OF  TRADE, 

accounting  to, 

liquidator,  by,  233  et  seq. 

official  receiver,  by,  149 
additional  officers,  852 
administrative  regulations  by,  19 
alter  forms,  power  to,  19 
appeal  from,  142,  579 
application  to  Court  by, 

undistributed  assets,  as  to,  247 
authentication  of  proceedings,  852 
certificates,  &c.  to  be  evidence,  130 
company  without  assets,  directions,  142 
control  over  liquidators,  208,  210,  851 
directions  of, 

application  for  (where  no  committee)  [225] 

companies  liquidation  account  [268] 

liquidators,  to,  249 
disobeying,  249 
evidence  of  orders,  &c.,  130 
gazetting  by,  32 
investigation  by,  209 
liquidator, 

advices  to,  197 

directions  to,  249 
official  receiver, 

accounts  of,  as  to,  142 

determining  duties  of,  141 

notice  of  removal  of,  141 
orders  of, 

payment  into  companies  liquidation  account,  244 

verified  account,  for  [256] 
request  for  particulars  of  undistributed  assets  [255] 
reports  as  to  public  examination,  524,  550 
returns  to, 

officers  of  Court,  by,  852 
solicitor,  sanction  to  employment  of,  201  [202] 
verified  accounts,  to,  by  liquidator,  246 

BONUS, 

directors'  misfeasance  in  receiving  bonus  or  bribe,  541 
shares,  liability  on,  454 
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BOOKS, 

absconding  contributory,  order  to  seize  [504] 

affidavit  of  liquidator  as  to  [111] 

appearance  book,  137 

Board  of  Trade  investigation  of,  209 

delivery  of,  280—286 

destruction  of,  602 

order  for  [602] 
evidence,  ^;r(///rt/rtf(i".  111 

puttiQg  in  [111] 
falsification,  penalty,  791 
inspection  of  [112] 

company,  order  against  [116] 
lien  of  solicitors  on,  258 
liqixidator,  of,  209,  211,  850 

inspection  of, 

conti'ibutories,  by,  209 
creditors,  by,  209 

investigation  of,  209 

submission  to  committee  of  inspection,  209 
voluntary  -winding-up, 

order  for  inspection  [660] 

BOEROWING, 

company's  powers  as  to,  402 
liquidator,  by,  211,  287 
misfeasance  proceedings,  to  take  [290] 
priority  to  mortgages,  &c.  in,  287 
provisional  liquidator,  by,  287 
receiver  in  debentiu'e  action,  by  [430] 
summons  for  leave  [287] 

BREACH  OF  TRUST, 

by  directors,  541  [544  ct  seq.'\ 

BRIBE, 

directors,  541  [546,  549] 

BROKER, 

bill  of.     [And  see  Costs.] 
certificate  as  to  remuneration  of,  569 
gross  proceeds  to  be  paid  into  Court,  234 

BUBBLE  COMPANY, 

petition  to  wind  up,  37 

BUILDING  SOCIETIES, 

copy  of  winding-up  order  to  registrar,  92 

notices  in  winding-up  of,  92 

official  receivers  in  case  of,  915 

title  of  pi'oceedings  [21] 

transfer  of  winding-up  of,  507,  615 

unregistered,  12 

winding-up  jurisdiction,  12 

winding-up  of,  12,  605 

BUSINESS, 

carrying  on,  by  liquidator,  274 — 279 
liquidator's  power  to  sell,  291 
sale  of,  in  debenture  action  [293] 

[And  SCO  Debentuhes.] 
winding-up  for  non-commonccment  or  suspension  of,  34 

CALLS  ON  CONTRIBUTORIES,  470—492,  781 
action  for,  132,  502  [503] 
adjust  rights  of  contributories,  to,  470  493 
order  for  [496] 
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CALLS  ON  CONTRIBUTORTES— coMi!i«M«/. 

advertisements  before  makinj?, 
County  Court,  in,  GOT,  881 
meeting  of  committee  of  inspection,  of,  473 
sanction  of  Court,  on  obtaining,  474 
affidavit, 

liquidator,  by  [475] 

calls  made  before  wmding  up  [489] 
service,  of, 

order,  of  [481]  and  noto 
summons,  of  [476] 

summons  to  pay  ari'cars  [489]  and  note 
allotment  moneys,  non-payment  [488] 
applications  by  official  receiver  for  payment  of  [487] 
arrear  of,  petition  by  shareholder  in,  42 
"  B  "  list,  to  repay  excess  paid,  494 
balance  order  to  enforce  [481]  and  note  [482,  483] 
committee  of  inspection,  as  to,  471 
advertisements  [473] 
notice  of  meeting  [472] 
notice  that  call  sanctioned  [473]  , 
resolution  [473] 
■where  no  committee,  471 
compromise  as  to,  556 
contributory  out  of  jurisdiction, 

liberty  for  liquidator  to  sue  [503] 
Court,  made  by,  474 — 479 
advertisement  [474] 
affidavit, 

service  of  summons  [476] 
supporting  application  [475] 
notice  to  be  served  with  order  [478] 
order  sanctioning  [476 — 478] 
summons  [474] 
debenture  action,  in 
orders  [436,  437] 
summons  [436] 
detective,  authority  to  employ  [485] 
enforcing  payment,  471,  479 — 493 
affida\at, 

application,  on,  479 

service  of  general  order  for  call,  of  [480] 
service  of  balance  order  [484] 
balance  orders  [481  ct  seq.'\ 
further  call  [483] 

married  woman  (separate  estate)  [482] 
memorandum  of  service  of  order  [485] 
summons  for,  479 

where  made  before  winding  up  (s.  101),  486  ei  seq, 
affidavits  [489] 

applications  for  payment  [487] 
contributory  out  of  jurisdiction,  liberty  to  sue  [492] 
interest,  summons  may  include,  488 
no  merger  of  debt,  486 
orders  to  pay  [490 — 492] 
set-off,  statutory  provisions,  486 
statutory  power  of  Court,  486 
suing  for,  notwithstanding  balance  order,  486 
summons, 

form  of  [488] 

to  mention  interest  (if  any)  and  costs,  488 
served  by  post,  487 
full  amount,  order  for  [478]  .       ^     , 

information  as  to  contributories,  liberty  to  employ  detective  [4So, 

486]  and  note 
instalments,  payable  by  [478] 
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CALLS  ON  CO'ST'RlBJJTOni'ES— continued. 
interest,  when  chargeable,  474 
leave  of  Court,  application  for,  471 
leave  to  liquidator  to  make  [477] 
liberty  to  sue  abroad  for  [322] 
liquidator's  power,  211,  471 
notice  to  contributories  [473] 
notice  with  order  [478] 
orders  to  pay  [477] 

"  B  "  contributory  [484] 

where  made  before  winding-up  [490]  and  note  [491] 
order  sanctioning,  476,  477 

who  to  make,  477 

mode  of  enforcing,  477 
personal  representatives,  against,  478 
petition  by  shareholder  in  arrear  of,  42 
power  for  making,  472 

powers  of  Court  entrusted  to  liqmdator  as  to  making,  &c.,  486 
proof  for, 

bankruptcy,  in,  446 

liquidation  of  another  company,  in,  366 
resolution  for,  requisites  of,  488 
rules  as  to  making,  471 
sanction  required  for  making,  471 
set-off,  488 

Bummons  for  leave,  471  [474] 
summons  to  enforce  [479] 

where  call  before  winding-up  [488] 
supervision  proceedings,  in,  681 
unregistered  company,  order  for  payment  [483] 
voluntary  vnnding-up,  in,  644 

CANAL  COMPANY, 

jurisdiction  to  wind  up,  11 

CANCELLING, 

capital,  831 

shares,  454,  455 

stamp  on  proxy,  623,  624 

CAPITAL, 

amount  of — jurisdiction  depends  on,  13,  17 
cancelling,  831 
dividend  out  of,  541 
increase  of, 

notice  as  to,  770 

irregular,  effect,  453 

provisions  of  Table  A.,  802 
loss  of,  how  borne  by  members,  493 
preference  shares,  prima  facie  none  as  to,  493 
reduction  of — provisions  of  Act  of  1867.  .819. 
return  of,  mode  of  distribution,  493,  494 
subscribed,  taken  into  account,  when,  40,  50,  827 
uncalled,  mortgages  of,  403 

enforcing,  436 

CARRYING  ON  BUSINESS,  274—279 
abroad,  liberty  as  to  [309,  310] 
debenture  action,  in,  410,  412  [425,  426] 
directions  as  to,  274,  275 

winding-up  order,  in,  275 
leave  for,  order  giving  [275 — 278] 

limited  time  [276,  277] 

view  to  sale,  with  [277] 
liquidator,  by,  cominittee's  sanction  to  [226] 
liquidator  not  to  personally  profit  by,  276 
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CARRYING  ON  BJJSmESS— continued. 
monthly  accounts,  direction  as  to  [278] 
receiver  and  manager,  by,  410,  412  [425,  426] 
return  of  trading  [278] 
sale,  with  view  to  [277] 
sanction  required  to,  274 

committee  of  inspection,  by  [226] 

orders  giving  [275 — 278] 
special  manager,  by,  107  rt  seq. 
speculative  trading  not  allowed,  274 
summons  for  leave  of  Court  [275] 
trading  account,  275 
voluntary  winding-up,  in,  655 

CASH, 

balances,  investment  of,  272  [273] 
payment  for  shares  in,  45G,  457 

CASH-BOOK,  234 

audit  of,  235 

balance  in,  statement  as  to,  235 

banking  account,  entries  as  to,  235 

copies  for  Board  of  Trade,  237,  238 

copy  for  filing  [239] 

entries  in,  235 

form  of  [235] 

forwarding  for  audit,  238 

liquidator  to  keep,  209,  234 

official  receiver  to  keep,  144 

remuneration  of  liquidator,  entries  as  to,  232 

trading  account,  entries  from,  233 

CENTRAL  OFFICE, 

notice  to,  of  winding-up  order  [88] 

warrant  of  an-est  from,  528 

winding-up  proceedings  not  to  be  filed  in,  22 

CERTIFICATE, 

account  of  liquidator  in  supervision  [691] 
audit,  of. 

Board  of  Trade,  by  [243] 

committee  of  inspection,  by  [235] 
balance  at  special  bank  account  [273] 
Board  of  Trade,  of,  to  be  evidence,  130 
debenture  actions  [441,  442] 

shares  not  fully  paid,  as  to,  419 
debts  and  claims,  of,  in  voluntary  winding-up  [639] 
examiner,  of,  as  to  witness's  non-attendance  [119] 
exhibit,  on,  122 

final  settlement  of  list  of  contributories  [462] 
income  tax,  as  to  [400] 

incorporation  of  company  conclusive,  35,  621,  768,  795 
liquidator,  of, 

dividends  or  composition,  as  to  [253] 

settlement  of  list  of  contributories,  of  [462] 

unclaimed  dividends,  as  to  [264] 
non-attendance  or  refusal  to  be  sworn  [119],  120 
payment  into  companies  liquidation  account  [269] 
postage  of  notice, 

general  meeting,  of  [185]  348  [355] 

official  receiver's  application  for  release  [599] 
proofs  of  debts,  as  to,  362 
provisional  scrip,  as  to  debentures,  496 
proxy,  as  to  [182,  184] 
receipt,  of  (s.  15  of  1890)  [261] 
security  given,  of  [199] 
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CERTIFICATE— contiiiiied. 

settlement  of  list  of  contributories  [462] 

order  varying  [466 — 469] 
shares,  of, 

prima  facie  evidence  of  title,  770 

estoppel  as  against  company,  454,  458 
stock,  of,  to  bearer,  464 
taxation,  of,  559,  570 
forms  of  [574,  575] 

CHAIRMAN, 

adjournment,  discretion,  625 

irregular,  625 
appointment  by  Court,  78,  347  [350,  352,  683,  705,  706] 
declaration,  effect,  620 
deputy  official  receiver,  authority  to  [186] 
first  meetings,  173 

irregular  adjournment,  or  dissolution,  625 
meetings  convened  by  order  of  Court,  349  [351] 
meetings  convened  by  liquidator,  348 

under  Act  of  1870.  .702  [705] 
official  receiver,  when,  147 
proxies,  counting,  621 
supervision  proceedings  [683] 
voluntary  -wiading-up,  620 

CHAMBERS, 

adjournment  from  and  to,  25 — 28 
appeal  from  jvidge  at,  581 
appearance  book,  137 
application  to  be  made  at,  26 

voluntary  winding-up  in,  657 
attendance  at,  liquidator,  by,  137 

other  parties,  137 
discharging  order  made  at,  581 
file  of  proceedings,  113 
foreclosiire  in,  407 
liquidator, 

appeal  from,  to  be  heard  at,  580 

attendance  by,  137 
matters  heard  in,  27 
order  in, 

enforcing,  499 

form  of  [30] 
proceedings  in,  after  winding-up  order,  137 — 139 
registrar's  power  to  hear,  27,  907 
representation  order  [139] 
subpoena  for  attendance  in,  118 
summonses  at,  26,  27,  657 

form  of  [26,  657] 
voluntary  winding-up,  in,  654 

under  supervision,  671,  675 
winding-up  order,  completing,  137 

CHANCERY  DIVISION, 

application  of  general  practice  of,  9 
jurisdiction  of,  13,  14 
transfer  of  action,  612 
order  [513] 

CHARGE, 

declaration  of  [419]  and  note 
enforcing,  374,  375 

debenture,  by,  407,  409 
floating,  403 

receiver,  by,  giving  prior  lien,  412 
uncalled  capital,  on,  403 
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CHARGES  AND  EXPENSES, 

accountant,  auctioneer,  &c.,  of,  569 
winding-up,  of,  565 

CHARGING  ORDER, 

form  of  [501] 

order  to  enforce  [397] 

CHARTERED  COMPANY, 
jurisdiction  as  to,  10,  11 

CHATTELS, 

orders  as  to  sale  of  [292,  295] 

surveyor  to  distinguish,  from  fixtirres  [317] 

CHEQUES, 

companies  liquidation  account,  267 — 270 

notice  that  they  are  required  [270] 
dividends  for,  return  when  unused,  600 
special  banking  account,  267 

CHIEF  CLERK  (now  Master), 
registrar  substituted  for,  8 

CHOSE  IN  ACTION, 

assignee  may  sue  in  own  name,  789 
misfeasance  claim  a,  542 

CIRCULAR, 

accounts,  as  to  [237] 
shareholders,  to,  privilege  of,  44 

CITY  OF  LONDON  COURT,  606 

CLAIMS, 

advertisement  for, 

debenture  action,  in  [424] 

supervision  case,  in  [678] 

voluntary  liquidation  [634] 
adjudication  on,  361  [385] 
allowance,  361  [384] 
assignment  of,  365 
compromise  of,  556 
contingent,  366 
costs  of  proving,  367 
creditors',  time  for  sending  in,  364 

exclusion  after  time,  364 

voluntary  winding-up,  635 
delay  as  to,  370 
disallowance,  361 

appeal  [385] 
proof,  how  to  be  made,  360 
provable,  what,  359,  365  et  seq. 
undistributed  assets,  to,  247,  248 

CLERK, 

priority  of  wages  of,  398,  863 
proof  by,  398 

CLUB, 

jurisdiction  to  wind  up,  13 

COLLECTION  OF  ASSETS, 
liquidator,  by,  207,  211 
unclaimed  and  undistributed  funds,  248 

COLLECTOR  OF  TAXES, 

notice  of  winding-up  order  to  [95]  and  note. 


956  INDEX. 

COLLUSION, 

debt,  as  to,  548 

■winding-up  petition,  as  to,  78,  83 

COLONIAL  COMPANY, 

jurisdiction  as  to  winding-up,  11 

arrangements,  704 
restrictions  as  to,  in  winding-up  order  [90,  91] 

COMMENCEMENT  OF  BUSINESS, 

delay,  when  ground  for  winding-up,  34 

COMMENCEMENT  OF  WINDING-UP, 

actions  after,  319,  326,  335 
acts  after,  324 
Court,  by  the,  324,  779 
distress  after,  341 

liberty  to  proceed  for  moneys  paid  after  [324] 
supervision,  under,  674 
voluntary,  625 

COMMISSION, 

directors'  secret,  541 
secretary's,  541 
proof  for,  367 

COMMISSIONERS, 

for  taking  evidence,  784 

COMMITTAL  TO  PRISON, 

application  for,  25,  282 

liquidator,  of,  order  for  [441] 

non- delivery  of  company's  property,  281 

notice  of  motion  for  [282] 

private  examination,  for  contumacy  at,  519 

witness,  of,  123,  519 

COMMITTEE  OF  INSPECTION,  190,  219—228,  847 
absence  from  meetings,  219 
accounts  of  liquidator,  duties  as  to,  233 — 244 

[See  Accounts.] 
advertisements  of  appointments  of,  191  [196] 
appointment  of,  190 — 197 

advertisement,  191  [196] 

application  for,  191,  192 

orders  [193,  194] 
arrangement  or  compromise,  sanction  to  [227] 
audit  by,  233 

auditor  of  trading  account,  member  to  act  as  [227] 
bankruptcy  of  member,  219 
Board  of  Trade  acting  as,  192,  219 

application  to,  for  directions  [225] 
books  to  be  submitted  to,  when,  234 
borrowing,  sanction  to,  287 
calls,  sanction  to  making,  471  [473] 
carrying  on  business,  sanction  to,  206,  274  [226] 
cash  balance,  certificate  of  [273] 
cash  book  to  be  submitted  to,  234 
certificate, 

audit,  of  [235] 

invcHtment,  as  to  [273] 
chairman  of,  222 
comi)romiHC,  sanction  to  [227] 
constituted,  how,  177,  192,  219 
control  over  liquidator  and  meetings,  208,  220,  861 
costs  of  persons  employed  with  sanction  of,  567 
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differences,  as  to  settlement  of,  208,  220,  851 
directions  by, 

liquidator,  to,  220,  221 

overridden  by  general  meeting,  347 
discharging  members,  order  [227] 
duties  of,  221 
expenses  of,  5G8 
failure  to  attend  audit,  238 
filling  vacancies  on,  219 
first  meetings,  determination  as  to,  172 
general  meeting,  -when  overridden  by,  347 
irregularity  in  appointment,  &c.,  24,  220 
leave  of  absence  to  member  of  [224] 
liquidator, 

directions  to,  220,  221 

duty  as  to  accounts  of,  233  et  seq. 

duties  of,  to,  205 

remuneration  of,  duties  as  to,  230 

submission  of  books  of,  209 
majority  to  be  present,  219 
meetings  of,  219 

minutes  of  [193] 

notice  of  [223] 

to  remove  member  [224] 
members  of,  who  to  be,  177 
official  receiver  acting  as,  142,  148,  219 

application  of  liquidator  to,  for  directions  [225] 
payment  to  members  of,  220 
powers  and  duties  of,  221,  222 
proceedings  of,  223  et  seq. 

entries  of,  in  record  book,  222 
profits  by  members  of,  220 
purchase  of  assets  by  member  of,  220 
quorum  of,  219 
record  book,  duties  as  to,  222 
removal  of  member,  219 

notice  of  meeting  of  creditors,  &c.  [224] 
remuneration, 

committeemen,  of,  220,  223 
order  for  [227] 

liquidator,  of,  230 

resolution  as  to  [226] 
requests  by, 

investment,  for,  272  [273] 

sale  of  securities,  272  [273] 
resignation  of  members,  219  [224] 
resolutions  of, 

filling  vacancies,  as  to  [225] 

special  bank  account,  as  to  [226]  266 
sale  to  member  of,  by  liquidator,  220 
sanction  of, 

appeals,  to,  584 

arrangement,  to  [227] 

borrowing,  to  [287] 

calls,  to  making,  471 

[And  see  Calls.] 

carrying  on  business,  to  [226] 

compromise,  to  [227,  320]  556 

litigation,  to  [227] 

solicitor's  appointment  [227] 

special  bank  account,  to  [226] 
solicitor's  appointment, 

sanction  to,  201  [202] 
siunmons  for  appointment  of  [192] 
trading  account,  appointment  of  auditor  of  [227] 
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vacancies  on, 

filling,  219 

notice  of  meeting  to  fill  [224] 

resolution  as  to  [225] 
vacating  ofiice,  219 
vouchers  submitted  to,  234 

COMPANIES  LIQUIDATION  ACCOUNT,  266  et  seq. 
Bank  of  England,  to  be  kept  with,  266 
Board  of  Trade, 

keeps  the  account,  266 

order  by,  for  payment  into,  244 
delivery  of  assets  on  payment  into  [687] 
investment  of  funds,  849 
keeping  of,  266—268 

forms  as  to,  266—271 

[And  see  Banking  Account.] 
payment  in, 

undistributed  assets  of,  244,  246 
payment  out  of, 

undistributed  assets  of,  248 

[And  see  Undisteibttted  Assets.] 
procedure  as  to,  under  s.  15  of  1890.  .267 
surcharges,  267 

' '  control  of  ofScial  liquidator,"  248 
COMPANY, 
abortive,  37 
bubble,  37 
chartered,  11 
colonial,  11 

"  company  limited  by  guarantee,"  5 
"  company  limited  by  shares,"  5 
"  company  under  this  Act,"  5 
cost  book,  10,  797 
defunct,  striking  name  ofiP,  835 

restoring,  603 
dissolved,  when  to  be,  proceedings  after,  13,  602 
dock,  12 
foreign,  11 
formation,  766 
fraudulent,  37 

illegal  association,  when,  765 
insolvent,  36 

jurisdiction  to  wind  up,  10 
legal  proceedings  in  name  of,  219 — 225 
less  than  seven  members,  773 
meaning  of, 

in  Act  and  Rules  of  1890 ..  7 

in  J.  S.  C.  A.  Act,  1870.  .699 
new,  under  scheme,  699 
office  of,  registered,  772 
petition  by,  38  [52] 
plaintiff,  security  for  costs,  by,  74,  75 
railway,  12 

restoration  of  name,  603 
"  unlimited  company,"  5 
imrogistered, 

contributorics  in,  450 

winding-up  of,  6,  10,  11 

COMPLIANCE  ATTENDANCE,  76 

memorandum  of  [45]  76 

COMPOSITION, 

arrangements  as  to,  under  Act  of  1870,  .700  [750  (t  ,9cy.] 
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COMPROMISES,  r)56— 564 
action,  of,  liberty  for  [563] 
affidavits  as  to, 

confirmation  by  Court,  of  [561] 

contributory,  by  [557] 

liquidator,  by  [559] 

verifyin<2f  answers  [558] 
calls,  as  to  [559] 
claims,  of  [561] 

committee's  sanction  to  [227]  556 
compelling'  liquidator  to  agree  to,  556 
confirmation  of  agreement  for  [561] 
contingent  claims,  of,  556 
contributories,  with,  556,  557 
control  of  Court,  556 
costs  in  respect  of,  affidavit  aa  to  [573] 
creditors,  with,  556 
cross-claims,  of  [564] 
damages,  556  [562] 
debenture  action,  in,  413  [432] 
debtors,  with,  556 
evidence  with  regard  to,  556 

Joint  Stock  Companies  Arrangement  Act,  under,  699  et  seq. 
legal  proceedings,  319 
liabilities,  556 
liquidator,  by,  211,  562 

liberty  for  [562—564] 

powers  of,  as  to,  556 
mortgagee  and  liquidator,  order  [563] 
official  receiver's  sanction  to,  556 
orders  sanctioning  [561]  561  [562] 
sanctions  required  to,  556 

committee  [227] 
summons  to  sanction  agreement  for  [559] 
supervision  proceedings,  in  [684] 
sureties,  claim  as  to  [561] 
voluntary  winding-up,  in,  650 

COMPULSORY  WINDING-UP, 

commencement  of,  324 

contributories'  and  creditors'  wishes  as  to,  78,  670 

official  receiver,  on  petition  of,  34 

order  for  [89] 

petitions  for,  34  et  seq. 

[And  see  Petitions.] 
supervision  order,  after,  34,  669 
voluntary  liquidation,  after,  34,  39 

"CONCLUDED," 

accounts  until  and  after  winding-up,  244 
when  winding-up,  245 

CONCURRENCE, 

affidavit  of  (statement  of  affairs)  [166] 

CONCURRENT  PETITIONS,  43 

costs  of,  90,  92 

CONDITIONAL  CONTRACT, 

approval  of  [298] 
to  take  shares,  462 

CONDITIONS, 

in  memorandum  of  association,  766 
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CONDUCT, 

action,  of,  to  purchaser  of  debentures,  424 
petition,  of,  78 

CONFIRMATION, 

compromise,  of  [561] 
conditional  contract  [298] 

CONSENT  TO  ADJOURNMENT,  &c., 
substituting  petitioner,  78 

CONSIDERATION, 

further,  in  chambers  (debenture  action)  [444] 
report  for  public  examination,  524 

summons  for  [529] 
statement  of,  in  contract  for  fully-paid  shares,  457 

CONSOLIDATION, 

debenture  actions,  of,  421 

CONTEMPT  OF  COURT, 

circular  to  shareholders,  when  not,  44 

committal  for,  application  in  open  Court,  25 

inspection  improperly  obtained  of  statement  of  affairs,  153 

interference  with  liquidator's  possession,  216 

refusing  to  answer, 

public  examination,  526 

private  examination,  519 

CONTINGENT, 

claim,  compromise  of,  556 
debt, 

proofs  for,  359,  366 

voting  in  respect  of,  173 

CONTRACT, 

conditional  [559] 

sale,  for,  order  approving  [298] 

formalities  as  to,  provisions  of  Act  of  1867.  .823 

fuUy-paid  shares  (s.  15  of  1867), 

aggregate  number  of  shares,  stating,  456 
"  cash,"  meaning  of,  457 
consideration,  statement  of,  457 
filing, 

necessity  for,  456,  458 
onus  as  to,  459 
remedy  on  failiu-e  as  to,  458 
"  issuing,"  458 
nominees,  to,  456 
number  of  shares, 
aggi'egate,  456 
denoting,  456 
parties  to,  456 
sub -contract,  457 
nltra  vires,  457 
lease,  as  to,  order  confirming  [317] 
proof  on,  367 
sale,  of, 

approval  of  [298] 
order  to  carry  out  [298] 
[And  see  Aokeejiknt.] 

CONTRIBUTORIES, 

"  A  "  list  of,  as  to,  449 
absconding,  arrest  of,  504,  783 
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adjustment  of  rights  in  distribution  of  sui'plus  assets,  103,  494,  782 
order  to  make  call  [496] 

summons  for  leave  for  liquidator  to  proceed  to  [495] 
voluntary  winding-up,  048 
where  compromise  [497] 
agent,  unauthorised  ai^plication,  451 
agreement  to  be  member  though  not  registered,  455 
"  alleged  "  to  be  considered,  446 
allotment,  no  notice  of,  452 

notice  of,  posted,  452 
where  new  term,  452 
appearance  on  petition,  77 

application  for  shares  subject  to  condition  precedent,  452 
condition  ult)-a  viirs,  453 
withdrawn  before  allotment,  451 
application  to  Court,  206 
supei'vision,  675 
voluntary  winding-up,  655 
attendance  of,  137 

Hberty  [138] 
"B"  list  of,  449 

as  to  settlement,  470 
bankrupt,  as  to,  446,  453,  777 
disclaimer,  447 
proof  against,  447 
proof  for  future  calls,  447 
set-off,  375 

taking  proceedings  to  make,  502  [503] 
books,  inspection  by,  470 
calls  on,  470 

enforcing,  479 
cases  for  escape,  451 
cash,  when  shares  to  be  paid  in,  456 
certificate  of  liquidator,  462 
committee  of  inspection,  on,  219 
companies  unregistered,  450 
company  registei'ed  under  Part  VII.,  450 
competition  with  creditors,  375,  448 
compromises  with,  under  Act  of  1862,  s.  159.  .556 
condition  precedent,  waiver,  452 
costs  on  varying  list,  467 
creditors,  who  are,  364,  375,  448 
death,  as  to,  447,  777 

administration  of  estate,  503 
calls  on  estate,  447 
devisee,  447 

dividend  to  representatives  [497] 
debtor,  mere,  not  a,  446 
defaulting,  proceedings  against  [479] 
definition  in  Act,  446,  777 
delivery  of  (books  and  other  property)  by,  280 
detective  to  discover  [485] 
devisee's  liability,  446 
dividends  in  winding-up  to,  493 
documents,  discovery  as  to  [115] 
enforcement  of  calls  on,  479 
estoppel,  by,  453 
examination,  516 

and  of  relatives,  516 
executor's  and  administrator's  liability,  446,  453 

order  to  place  on  list,  469 
extent  of  liability,  771 
extension  of,  liability  by  articles,  448 
first  meetings  of,  172—189 

official  receiver's,  duties  as  to,  146 

P.  3q 
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fictitious  name,  application  in,  456 
forfeited  shares,  as  to,  454 
forfeited  sliares,  collusion,  455 
fully  paid-up  shares,  448,  453 
general  meetings  of,  347 — 358 
gtiarantee  company,  447 
heir's  liability,  446 
infant,  453 

illegally  created  shares,  453 
inspection  of  books  by,  209 
irregular  allotment,  452 
liability,  specialty  debt,  777 
limits  of  liability,  448 
list, 

affidavit  of  notice  to  contributory  [464] 

affidavit  on  application  to  rectify  [466] 

appeal  refusing  decision,  469 

appointment  to  settle,  affidavit  [461] 

appointment  to  settle,  documents  required,  461 

appointment  to  settle,  notice  [460] 

certificate  of  liquidator  settling  [462] 

costs  on  varying,  467 

entries  in,  460 

executors  to  be  placed  on  [469] 

liquidator  to  settle,  449 

order  to  vary  [467] 

placing  name  on  order  [468] 

preparation,  447 

settlement,  practice  as  to,  450 

shares  declared  paid  up  [468] 

striking  name  off,  467 

summons  to  rectify  [466] 

supplemental  [465] 
married  woman,  as  to,  447 
meaning  of  word,  446 
meetiags  of,  347,  358,  845 
members  of  company,  who  are,  449 
memorandum,  subscriber  to,  455,  458 
misrepresentation,  acting  as  member  after  discovery,  453 
mortgagee,  equitable,  of  shares  not  a,  447 
order  against,  when  conclusive,  501,  782 

declaring  shares  paid  up  [468] 

to  pay  debts,  781 

to  vary  list  [467] 
out  of  jurisdiction,  liberty  for  liquidator  to  sue  [493] 
own  right,  persons  placed  on,  in  respect  of,  448 
paid  up  shares,  453 

when  filed,  contract  necessary,  456,  459 
past  member's  liability,  448,  771 
person  not  on  register  may  be,  455 
petition  as  to  meetings  of,  78,  79 
petition  by,  41 
practice  as  to  settling,  450 
present  members,  449,  771 
proof  by,  where  creditors,  364,  375,  448 
proceedings  at  instance  of,  319 
public  examination,  taking  part  in,  524 
(^u.'ilification  shares,  director,  451,  455 
register  of  members,  as  to,  449 

not  conclusive,  451 
relatives,  examination  of,  517 
reproHcntativcs  of  deceased,  448 
resolutions  of ,  176 
rules  as  to  settling  list,  &c.,  448 
Scotland,  orders  against  persons  in, 783 
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set-off,  none  where  limited  company,  488 

settling  list  in  compulsory  winding-up,  447,  781 

specialty  debt,  liability  as  on,  446 

striking  name  off  list  [4G7] 

subscriber  to  memorandum,  i5o 

substituted  service  on,  order  for  [135] 

sue  in  name  of  company,  liberty,  127,  319 

summons  to  rectify  list  [4G6] 

supplemental  list  [4G')] 

surrendered  shares,  as  to,  454 

transfer  of  shares, 

fictitious  transferee,  455 

invalid,  455 

never  accepted,  452 

obtained  by  misrepresentation,  456 

pretended,  456 

transferee  not  liable,  455 
unregistered  companies,  450 
voluntaiy  winding-up,  in,  642 

under  supervision,  681 
wishes  of  regai-ded,  44,  78,  79,  779 
when  qualified  to  present  winding-up  petition,  824 

CONTROL, 

Board  of  Trade,  of,  over  liquidators,  208,  209.     [And  see  Boaed  of 

Teade  ;  Liquidator.] 
committee  of  inspection,   of,   220.      [And  see  ComiiTTEE  of  In- 
spection.] 
Court,  of  the, 

compromises,  over,  556 

liquidator,  over,  208.     [And  see  Liquidator.] 
meetings   of  creditors,    &c.   over,    347.       [A.nd    see    General 
Meetings.] 
general  meetings,   exercised  by,    220,    347.       [And   see    General 
Meetings.] 

CONVEYANCE, 

approval  of  [301] 

fraudulent.  Act  of  1862,  s.  164,  and  Bankruptcy  Act,  1883,  s.  48.. 

547,  548 
liquidator,  by,  form  of  [652] 
sale,  on,  order  for,  300 

CONVEYANCING  ACT,  1881, 

orders  under  s.  5,  as  to  discharge  from  incumbrances  [302 — 304] 

COPIES, 

affidavit,  of,  22,  31 

appeal,  on,  584 

charges  for,  31 

file  of  proceedings,  of,  22 

liquidator's  appointment,  of,  for  Board  of  Trade,  191 

office  copies,  31 

petition,  of,  44,  45 

resolution  of  general  meetings,  for  the  Court,  348 

winding-up  order,  of,  92 

COSTS,  565  et  seq. 

affidavit  of  liquidator  as  to  costs  received  [573] 
allowance  of,  after  proceeding  concluded,  569 
appeal,  of,  215,  584 

orders  for  [589] 

pi'oof,  as  to,  579 
appearing  on  petition,  of,  77,  82,  83,  567 
approval  by  registrar  where  no  order  to  tax  [575] 

3  Q  2 
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assets  of  company,  when  payable  out  of,  566 — 568 

attendance  of  parties,  caused  by,  137 

bill  of,  to  be  filed,  569 

building  and  industrial  societies  wound-up  in  county  courts,  566 

certificate, 

no  sums  received  from  contributories,  of  [575] 

sums  received  from  contributories,  of  [575] 

taxation,  of  [574] 
Chancery  rules,  how  far  binding,  566 
committee  of  inspection  (expenses  of),  568 
company,  ordered  to  be  paid  by,  565 
concurrent  petition,  of,  62,  77,  90,  92 
court's  power  to  determine  priority,  565,  566,  782 
debenture-holders,  of,  566,  567 

adding  to  security  (order)  [436] 

insolvent  company,  409 

orders  as  to  [436,  437,  439—441,  444] 

representative  plaintiff,  408 

solvent  companies,  408 
disbursements  of  liquidator,  priority  of,  568 
discretion  of  Court,  566 
file  of  proceedings,  lien  on,  566 
filing  bill  of,  569 
general  meeting,  of,  348 
incumbrancers,  665 — 567 

consenting  to  realization,  566 

effect  of  securities  on  order  for  payment,  565 

priority  of,  566 

rights  of,  567 

[And  see  supra,  "debenture -holders."] 
inferior  court,  review  of  taxation  in,  569 
insufficient  assets,  where,  565 
jurisdiction  as  to,  565,  566 
lien  for, 

official  receiver,  of,  209 

solicitor,  of,  566 

[And  see  Lien.] 
liquidator's  position  as  to,  215,  565,  567 

personal  liability  to  solicitor,  566 

remuneration,  when  it  ranks,  668 

taxation,  568.     [And  see  i«/m,  "taxation."] 
litigation  (outside),  215,  565 
misfeasance  proceedings,  of,  542,  543 
notices, 

application  for,  of,  after  proceedings,  569 

taxation,  as  to  [573,  574] 
official  receiver, 

appointment  of  liquidator,  on,  209 

duties  as  to,  151,  568,  569 

fees,  priority  of,  567 

payment  by,  sanction  of  registrar,  570 

personal  liability  for,  151,  362 

liquidator,  as,  205,  212,  215,  550 

proof  of  debts,  as  to,  362 

public  examination  [533] 

security  for  costs  by,  325,  650 
orders  for  payment, 

liquidator  to  pay  and  recoup  out  of  assets  [572] 

licjuidutor  to  pay  out  of  assets  [572] 

when  rcquisito,  577 
outside  litigation  (old  practice),  665 
payment  of, 

company,  by  [84] 

liquidator,  by,  order  [572] 
persons  employed  with  sanction  of  committee  of  inspection,  of,  568 
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petitioner,  of,  5G5,  6G7 

priority  of,  665,  567 
preservation,  of,  5G7 
printing  accounts,  234 
priority  of,  565 — 568 

committee's  expenses,  568 

Coui't  may  regulate,  if  assets  insufficient,  565 

disbursements  of  lit^uidator,  568 

expenses  of  persons  employed  with  committee's  sanction,  568 

order  of  (rule  31  of  1890) .  .566— 568 

order  of  Court  declaring  priorities  [571] 

persons  employed  with  committee' s  sanction,  568 

petition,  568 

remuneration  of  liquidator,  668 

shorthand  writer,  568 

special  manager,  568 

statement  of  aliaii's,  567,  568 

supervision  proceedings,  in,  693 
proceeding  against  company  without  leave,  on,  336 
prolixity  in  petition,  46 
proof  of  debts,  as  to,  362,  367 
provisional  liquidator, 

orders  as  to  [104,  105] 

priority,  568 

taxation  of  [104,  105] 
public  examination,  as  to,  524 
realization,  of,  567 
refusal  to  give  evidence,  120 

register  kept  by  taxing  officer  (Form  11  of  1890) . .  [576] 
registrar's  approval  of,  570 

return  by  taxing  officer  (Form  9  of  1890) . .  [576] 
sanction  to  purchase  from  committeemen,  &c.,  of,  275 
second  petition,  of,  52,  77,  90,  92 
security  for, 

liquidator  and  official  receiver  [549,  550],  and  notes 

misfeasance  proceedings,  549,  550 

petition,  of,  74 

[And  see  Petition.] 

plaintiff  company,  74,  325 
shorthand  writer,  568 
solicitor  employed  by  liquidator, 

liability  to,  566 

lien  of,  566 

[And  see  Lien.] 
special  manager,  remuneration  and  expenses,  568 
special  statutes  as  to,  566 

Stannaries  (County  Court)  Jurisdiction,  567,  924 — 926 
statement  of  afiaii-s,  568 
summary  of  liquidator's  accounts,  of,  233 
summoning  general  meeting,  of,  348 
summons  for  calls  and  [488,  491] 
taxation  of  (Rules  of  1890) . .  568—570 

accountant  employed  by  official  receiver  or  liquidator,  of,  569,  570 

allocatur  of  registrar,  570 

appeal  from  review  of,  570 

appointment  to  tax,  568 

notice  of .     [See  i/ifrn,  "notice."] 

auctioneer  employed  by  official  receiver,  liquidator,  &c.,  569,  570 

authority  of  Board  of  Trade  to  solicitor,  production  of,  569 

bill  or  charges,  lodging,  568,  569. 

Board  of  Trade's  authority,  production  of,  569 

broker  employed  by  official  receiver  or  liquidator,  569,  570 

certificate  of,  569 

finding  in,  as  to  sums  received  from  contributories  [575] 
forms,  of  [574,  575] 
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taxation  of  (Rules  of  1890) — continued, 

certificate  of  official  receiver  or  liquidator  on,  569 
compromise — affidavit  as  to  sums  received  on  [573] 
contributories — finding  as  to  sums  received  from  [575] 
copy  authority  to  solicitor  [569] 
copy  of  bill  for  official  receiver  or  liquidator,  569 
Court  other  than  High  Court, 

review  by  High  Com-t  taxing  master,  569 
creditor's  representative  to  attend — appointment  of  [571,  572] 

and  note 
delivery  of  papers  before,  when  subject  to  lien  [284] 
dissolution,  up  to  [575] 
documents  to  be  produced,  on  (bill  of  person  employed  by  official 

receiver  or  liquidator),  569 
liquidator,  of, 

certificate  of,  as  to  remuneration  of  persons  employed  by, 

569 
copy  bill  for,  569 
orders  for  [570 — 572] 
persons  employed  by,  569 
lodging  bill  (or  charges),  568 

manager  employed  by  official  receiver  or  liquidator,  569,  570 
notice  (by  party)  of  appointment, 
liquidator,  to,  568 
official  receiver,  to,  563 
notices  (by  taxing  officer),  as  to,  568  [573,  574] 
official  receiver, 

certificate  as  to  remuneration  of  persons  employed  by,  569 
copy  of  bill  for,  569 
objection  to  items  by,  569 
official  receiver  and  liquidator,  of — order  for  [570] 
orders  for  [570 — 573] 
action,  of  [572] 
appeal,  of  [572] 
change  of  solicitors,  on  [572] 
person  employed  by  official  receiver  or  liquidator,  certificate  to 

be  produced  on,  569 
provisional  liquidator,  of  [104,  105] 
register  of  taxed  bills,  569  [576] 
return  of  taxed  bills,  569  [576] 
solicitor,  copy  of  authority  to,  569 
taxing  officer, 
notices  by. 

[_See  supra,  "notice."] 
register  of  bills  taxed,  569  [576] 
return  to  Board  of  Trade,  569  [576] 
review  of  taxation  by,  costs  in  other  Courts,  569 
voluntary  winding-up,  in  [664,  665] 
transfer  from  County  Court— of  application  for,  509 
voluntary  liquidator,  of,  on  petition,  90 
voluntary  winding-up,  in,  664 
winding-uj:),  of,  565 
winding-up  order,  of,  89,  90 


COUNSEL, 

private  examinations,  at,  518 
public  examinations,  524 
Stannaries  jui-isdiction,  luidor,  925 


COUNTERCLAIM, 

liberty  to  deliver,  in  action  against  company  [340] 
security  for  costs  of  company's,  325 
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COUNTY  COURTS,  605  it  ne^i. 
advertisements,  607 
ajipeals  from,  609 

to  Divisional  Court,  609 

entei'ing,  612 

entering,  as  to,  610 

extension  of  time,  612 

in  formd  pauperis,  613 

judge's  notes,  as  to,  610 
as  to  copies,  612 
where  no  judge's  note,  611 

notice  as  to,  612 

practice  as  to,  610 

security  for  costs,  613 

stay,  none,  unless  ordered,  612 

time  for,  609,  012 

where  none,  611 
building  societies,  614 

supervision  orders  as  to,  615 

when  to  be  deemed  companies,  615 
certiorari,  none,  611 
committee  of  inspection,  notice,  607 
cross-examination  in, 

order  for   [124,  125] 
exclusion  of  Coiu-ts,  17 
exclusion  from  jurisdiction,  14 
Ji.  fa.,  writ  of,  to  sheriff,  cannot  issue,  606 
general  provisions  as  to  practice,  606 
high  bailiffs,  duties  of,  607 

industrial  and  provident  societies,  winding  i:p,  60S,  616 
jurisdiction,  17 

jurisdiction  to  wind  up  in,  605 
matters  to  be  heard  in,  25 
Metropolitan,  excluded  from  jurisdiction,  17 
misfeasance,  proceedings  as  to,  608 
petition  to, 

ordinary  [59] 

Stannaries  juiisdiction  [59] 
powers  of  High  Court  vested  in,  606 
practice,  where  no  express  provision,  606 
procedure,  606 
process  in,  29 

provident  society,  as  to  winding  up,  616 
pubhc  examination,  as  to,  608 
registrar  in,  28 

restraining  proceedings  in,  orders  [329,  330] 
sittings,  place  and  time  for,  607 
special  case  for  High  Covxrt,  as  to,  608 
Stannaries  jimsdiction,  as  to,  10,  605,  608,  613 
titles  of  proceedings  [21] 
transfer  of  proceedings,  507 
transfers  to  High  Court,  608 


COURTS, 

adjournment  into  Chambers,  25 

from  Chambers  into  Court,  27 
jurisdiction  to  wind  up,  13,  844 
registrar,  powers  of,  27,  28 
what  companies  can  be  wovmd  up,  10 
wrong,  effect  of  proceeding  in,  18 


CREDIT, 

mutual,  375 


I 
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CREDITORS,  359—400 
actions  by,  326 
advertisement, 

first  meeting,  177 

supervision  proceedings,  in,  678 

voluntary  vrinding-up,  in,  634 
■winding-up  petitions,  61 
affidavits  by,  in  proof  of  debts  [179]  360  [379] 
amendment  of  proof,  365 
arrangements  with,  Act  of  1S70.  .699 
assignee  of,  may  petition,  39 

take  dividend,  365 
attending  proceedings  [138]  139 
bank  notes,  365 

bill  of  exchange,  production,  361 
blind,  proxy  of,  183 
breach  of  trust,  366 

calls  on  shares  held  by  corporation,  366 
charging  order,  enforcement,  397 
classes  of.  Act  of  1870.  .701  [710] 
committee  of  inspection,  on,  219 
competition  between,  and  shareholders,  364,  375 
compromises  with,  under  Act  of  1862,  s.  159.  .556 
contracts,  for  sums  payable  under,  367 

breach  of,  367 
control  of  hquidator  by,  208 
copies  of  petition,  entitled  to,  45,  61,  875 
costs  of  proving,  367 
Cro^-n,  394 

damages  liqiiidated,  368 
damages  unliquidated,  359,  368,  378 
debentures  and  debenture  stock,  401  et  seq. 
debts  and  liabilities  proveable,  359 
dii'ections  of  liquidator  to,  212,  213 
directors'  fees,  379 

dissolution  of  company,  effect  of,  as  regards,  602 
dividends  to,  363,  389  et  seq. 
examinations  under  s.  115,  none,  517 
exclusion  from  dividend  of,  364 

provmg  after  time  of,  364  [388] 
execution,  under,  liberty  to  pay  out  [333] 

restraining  [331] 
expunging  proof,  368,  387 
fii-st  meetings  of,  172—189 

official  receiver's  duties  as  to,  146 
foreign,  as  to  binding  (Act  of  1870),  704 
fraudulent  preference,  as  to,  547 
general  meetings  of,  149,  347,  358 
guarantees,  377 
indemnity,  369 
inspection  of  books  by,  209 
insurance  policies,  371 
interest,  proof  for,  309 
judgments,  370 

limit  of  time  for  proving,  364,  388,  782 
liquidated  damages,  368 
liquidator's  duties  as  to,  212 
list  of,  first  meeting,  at  [187] 
majority  of,  under  Act  of  1870.  .702 
meaning  of  "creditor,"  360,  700 
meetings  of,  347—358,  845 

Act  of  1870,  under,  099 
negotiable  instrument,  361,  365 
notices  to, 

first  mooting,  of,  172 

general  meeting,  of,  347 

public  examination,  appointment  for  [632] 


INDEX.  969 


CKETHTORS—^ontiiuied. 
payment  in  full,  789 
petitions  by  [47] 
policies  of  insurance,  371 
preferential  debts,  398,  863 
private  examination,  516 
promissory  note,  361,  365 
proof  of  debts,  359  et  seq. 

[And  see  Peoof  of  Debts.] 
proxies  by,  174,  349,  701 
public  examination  notes,  525 
public  examination,  taking  part  in,  521 
quoriun  of,  176 

removal  of  liquidator,  application  for,  692 
representation  order,  139 
resolutions  of,  176,  347 
salaries  and  wages,  373 
secured,  who  are,  364,  373,  374 

execution  creditor,  when,  374 

inquiry  as  to  secui'ities  [395] 

liquidator's  duties  as  to,  204 

leave  for  proceedings  by,  335 

proof  by,  329,  363,  395 
amendment  of,  395 
valuation  of  security,  381 

restraining  proceedings  by,  328 
solicitor's  bill  of  costs,  367 
sureties,  377 

imsecured,  proof  by,  359 
volimtary  winding-up,  in,  634  et  seq. 
wages,  378 

winding-up  order,  when  entitled  to,  39 
wishes  of,  Court  to  regard,  44,  78,  79,  347,  779 

supervision  order,  as  to,  788 

CRIMINAL  PROCEEDINGS, 

against  directors  and  others,  561 

CROSS-EXAMINATION, 

affidavit,  on,  122 

Court,  in,  order  for  [124,  125] 

examiner,  before,  122 

examiner,  before,  orders  for  [124,  125] 

liquidator,  of  [125] 

order  for,  122  [124,  125] 

petition,  on  [71,  72]  124 

registrar,  122 

summons  for  [124] 

CROWN  DEBTS, 
proof  for,  368 

CUMULATIVE, 

powers  of  Act  are,  783 


DAMAGES, 

proof  for,  368,  378 
undertaking  in  [329] 
inquiry  [343] 

DEATH, 

contributories,  as  to,  446,  777 
liquidator,  of,  191 
petitioner,  85 
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DEBENTTJEES  AND  DEBENTURE  STOCK, 

acceleration  in  ■winding-up,  409 
actions  to  enforce, 

accounts,  order  for,  ilj  et  seq. 

adding  inquiry  to  judgment  or  order  [423] 

adding  plaintiffs  [420] 

advertisements  for  claims  [424] 

affidavits,  filing,  408,  927 

agents,  liberty  for  receiver  to  appoint  abroad  [434] 

assigned  to  judge,  401 

attend,  liberty  to  [423] 

Bill  in  Parliament,  as  to,  432 

borro-wing  receiver  [430,  431] 

calls,  liquidator  to  make,  436 

certificate  as  to  inquiries  [441,  442] 

charge,  declaration  of,  419 

closing  business,  order  [435] 

compromise,  liberty,  432 

conduct  given  to  purchaser  from  plaintiff  [424] 

consolidation  order,  421 

declaration  of  charge,  as  to,  419 

defendant  appointed  representative,  420 

description,  421 
dissenting  member  of  class  may  apply  to  be  made  a  defendant, 

407 
dividend  [443] 
enforcing,  401  et  seq. 
further  consideration,  order  of,  444 
inquiry,  order  to  add  [423] 
judgment,  declaration  of  charge  and  inquiries,  419 

debenture  stock,  420 

inquiries,  special  [419] 

non-service,  order  binding,  423 

notice  of  [422] 

trust  deed  [418] 
liberty  to  commence  or  continue,  335  [338,  339] 

to  liquidator,  as  to  foreign  proceedings,  434 

to  proceed,  409 

to  unsecured  creditors  to  defend,  434 
liquidator,  indemnity,  provision  for  [438] 
manager,  410  [435] 
meetings,  315 

misfeasance  proceedings,  as  to  taking  [439,  440] 
notice  of  judgment  or  order  [422] 
on  behalf,  407 

plaintiff  domintts  litis,  407 

plaintiff,  title,  as  to,  407 

sale,  407 

where  trust  deed  [414] 
order,  notice  of  [422] 

payments,  liberty  for  trustees  to  make  [435] 
possession,  receiver  ordered  to  give  up  [438] 
receiver,  411 

applications  to  Court  by,  412 

borrowing,  first  charge  [431] 

continuing,  419,  42G 

discharged,  order  [440] 

distress  for  rates,  412 

interference,  committal,  412 

liability  to  creditors,  412 

liberty  to  compromise  claims,  432 

limit  as  to  time,  412  [42G,  431] 

manager,  public  undertaking,  412 

ofliccr  of  Court,  412 

oflicial  receiver  may  bo,  401 

order  [425] 
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actions  to  enforce — cu)dinued. 
receiver — continued. 

possession — order  to  give  up  [438] 
remuneration  priority,  412 
security  in  peril,  412 
servants,  discharge  of,  412 
to  give  up  possession  [438] 
representative  defendant,  408 

description,  416 
sale,  408 

as  going  concern,  427 
before  judgment,  407 
by  tender  [428] 
freehold,  order,  429 
liberty  to  Lid  [428] 
on  motion  [427] 
practice  as  to  ordering,  428 
restraining,  408 
tramway,  428 
secuiity  of  receiver,  425 

reduced  [440] 
service  of  order,  dispensing  with  [421] 

practice  as  to,  421,  422 
stamps,  408 
title  of,  401 
transfer,  401,  513 

to  judge,  registrar's  power,  401 
uncalled  capital,  as  to  enforcing  [436,  437] 
writ  of  summons  [414] 
title,  401 
agreement  to  issue,  security  in  equity,  404 
appeal,  liberty  to  trustees  [433] 

attending  winding-up  proceedings,  liberty  for  [138] 
auctioneers  to  pay  rates  [438] 
bearer,  negotiability,  404 
biU  of  sale,  how  far,  405 
blank,  as  to  issue  in,  404 
books,  how  far  charge  includes,  404 
borrowing  powers,  how  limited,  402 
implied,  what,  402 
liberty,  in  action  [427] 
calls,  as  to,  436 

certificate  of  amount  due  [441] 

colonial  proceedings,  Uberty  to  receiver  and  manager,  433 
declaration  of  charge,  419 
defend,  liberty  to  imseciu-ed  creditors  [434] 
defendant  holder  authorized  to  represent  class,  408 
deposit  by  way  of  security,  406 

in  blank,  404 
discount,  405 

dissenting  holder  added  as  defendant,  407 
equities  set  oflf,  406 
floating  charge,  nature  of,  403 

prior  mortgages  prohibited,  when,  403 
foreclosure,  as  to,  403 

foreign  proceedings,  liberty  to  liquidator  [433] 
foreign  property,  as  to,  404 
fraiidulent  preference,  405,  548 
future  property,  403 
general  charge  on  imdertaking,  403 
holders  entitled  to  payment  in  full,  409 
indemnity  to  liquidator  where  name  of  company  used,  687 
investigation  by  liquidator,  412 
irregularities  in  issue,  protection  of  lender,  402 
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DEBENTUEES  AND  DEBENTURE  STOCK— continued. 
judgments,  trust  deed  [418] 

no  trust  deed  [419] 

usual  inquiries  [417] 
lunit  of  borrowing  powers,  as  to,  402 

estoppel,  402 
majority,  powers  of,  413 

meeting  of  holders,  liberty  to  liquidator  to  call  [315] 
misfeasance  proceedings,  dii'ections  to  take  [439] 
negotiable,  405 
one  man  companies,  as  to,  405 
order  and  disposition,  as  to,  405 
originating  summons,  to  enforce,  407. 
overdrawing  bank  account,  borrowing,  402 
pari  passu  clause,  406 

peril  of  security,  appointment  of  receiver,  412 
petition  for  winding-up  [50] 
power  of  company  to  issue,  402 

preferential  payment  to  labourers  and  others  under  Act  of  1897.  .863 
priorities,  406 

proof,  where  company  insolvent,  408 
proof,  where  company  solvent,  408. 
proving,  not  bound  to  come  in,  408 
proving  on  deposited  debentures,  409 
provisional  scrip  certificates,  406 
receiver  and  manager,  as  to,  410 

appointed  under  deed,  411 

indemnity,  right  to,  412 

order  reducing  security,  440 

personal  liability  to  creditors,  412 

possession,  412 

right  to  appointment,  409. 

servants,  discharge  of,  412 

statutory  undertaking,  410 

when  obtainable,  411 
registrar's  powers,  401 
registration,  as  to,  405 
sale,  orders  for  [427] 

practice  [427] 
service  of  judgment,  421 
set-off,  406 

statement  of  claim  [414] 
transfer  of  action,  as  to,  401 
trust  deed,  as  to,  407 
uncalled  capital,  as  to  mortgage  of,  403 

in  action  and  winding-up,  436 

not  affected  by  charge  on  undertaking,  403 

receiver,  411 

what  words  sufficient  to  cover,  403 
■winding-up,  enforcement  in,  409 
writ  of  siumnons  [414] 

DEBTS.     See  Claims  ;  Ceeditoes  ;  Peoof  of  Debts. 
disputed,  36,  82 
inability  to  pay,  35 
piiynient  of,  in  full  [316]  789 
petition  for  inability  to  pay,  34,  35 
proof  of,  359—400 

[And  see  Peoof  OF  Debts.] 
form  [179] 

DECLARATION, 

chairman,  621 

cliargo  in  debenture  actions,  419 
riglits  of  secured  creditors  [396] 
statutory,  785 
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DEEDS, 

execution  of,  abroad,  771 
execution  by  liquidator,  780 

DEFAULT, 

statement  of  affairs,  as  to,  153 

DEFENDING  ACTION, 

against  company,  319 
Ubertyfor  [322] 

DEFINITIONS, 

"  company,"  7 

"  company  limited  by  guarantee,"  5 

"  company  limited  by  shares,"  5 

"  company  under  this  Act,"  5 

"  concluded  "  (winding-uj))  under  sect.  15  of  1890.  .245 

"contributory,"  6,  446 

"  creditor,"  7,  366,  700 

"  extraordinary  resolution,"  6 

"gazetted,"  7 

"  General  Rules,"  7 

"joint  stock  company,"  6 

"judge,"  8 

"limited  company,"  5 

"liquidator,"  8,  141 

"  member,"  6 

"  ofiBcial  receiver,"  8,  141 

"  past  member,"  6 

"  person  aggrieved,"  by  act  of  liquidator,  680 

"prescribed,"  7 

"  present  member,"  6 

"proceedings,"  8 

"register  of  members,"  769 

"  registered  office,"  6 

"  registrar,"  8 

"sealed,"  8 

"  special  resolution,"  6 

"Stannaries  Court,"  7 

"  taxing  officer,"  8 

"the  Acts,"  7 

"the  company,"  7 

"  the  Companies  Acts,"  6 

"  the  Court,"  7 

"  unlimited  company,"  5 

"  unregistered  company,"  6 

"  winding-up  by  order  of  the  Coui't,"  7 

"  winding-up  matter,"  9 

DEFUNCT  COMPANY, 

jurisdiction  to  wind  up,  13 
striking  off  names,  Act  of  1880.  .835 

DELAY, 

claims,  in  sending  in,  370,  388 
repudiating  shares,  452 
rescinding  contract,  453 

DELIVERY  OF  BOOKS  AND  OTHER  PROPERTY,  280—286 
account,  order  for  [286] 
attachment,  284 
banker  of  company,  280 
committal  for  failure,  as  to,  281 
contributories,  &c.,  by,  280 
failure  as  to,  consequences  of,  281 
jurisdiction  as  to,  280 
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DELIVERY  OF  BOOKS  AND  OTHER  VROFEHTY—coniinuea. 

lien,  effect  of,  283 

liquidatoi-'s  powers  and  duties  as  to,  280 
manager  to  sign  warrants  [286] 
notice  of  motion  to  commit  [282] 
notice  to  deliver,  281  [282] 
officer  of  company,  by,  280 
official  receiver,  by  or  to,  281 
orders  as  to  [283—286] 
payment  of  money  [280] 
receiver,  by,  438 
to,  438 
secretary,  order  on,  280 
solicitors,  by  [284] 
summons  for  [283] 

taxation  of  costs,  where  necessary,  284 
trustee,  by,  280 

DEMAND, 

statutory,  before  petition,  34  [53] 

DEMURRABLE  PETITION,  43 

DEPOSITIONS, 

evidence  by,  117,  558 

examiner,  before,  123 

filing  of,  22,  123 

inspection  of,  22 

production  on  prosecution  [554] 

DEPUTY  CHAIRMAN, 

authority  by  official  receiver,  186 

DEPUTY  OFFICIAL  RECEIVER,  141,  176 
DESTRUCTION  OF  BOOKS,  602 

DETECTIVE, 

liberty  to  employ  and  remunerate  [485,  486]  and  note 

DETERMINATIONS  OF  FIRST  MEETINGS,  172 

DIRECTIONS, 

application  for,  liquidator,  by,  208,  212,  213 
liquidator,  to,  205 

DIRECTORS, 

bribe,  541  [546,  549] 

casual  vacancies.  Table  A.,  805 

disqualification.  Table  A.,  804 

fees  of,  proof  for  [379] 

first.  Table  A.,  as  to,  804 

fraudulent,  damages,  790 

prosecution  in  voluntary  winding-up  of,  791 
irregular  acts,  efficacy,  805 
list  to  be  sent  to  registrar,  772 
misfeasance  of,  liberty  to  proceed  for  [321] 
powers  of,  under  Table  A.,  804 
pressure  by,  548 
private  examination,  517 
proceedings.  Table  A.,  805 
prosecution  of,  practice,  551 

order  as  to  production  of  depositions  with  view  to  [554] 

petition  for  leave  to  [552]  and  note 

summons  for  leave  to  prosecute  [551]  and  note 
public  examination,  528 
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DIRECTORS— co«  tinned. 
qualification, 

liability  for  shares,  451 

order,  where  improperly  obtained  [546] 
remuneration  of,  i^roof  for,  373 

improper  [515] 
rotation.  Table  A.,  804 
sale,  as  to,  291 
unlimited  liability,  when  under  Act  of  1867.  .818 

DIRECTORS'  LIABILITY  ACT,  1890.. 856 

DISALLOWANCE, 

claim,  of,  362  [385] 

liquidator's  remuneration,  of,  230 

DISCHARGE, 

chamber  order,  on  motion  to  Com-t,  581 
official  receiver's  order,  578 
registrar's,  581 
winding-up  order  [95] 
on  appeal  [588] 

DISCLAIMER, 

banki'uptcy  of  contributory,  446 

DISCOUNT, 

debentiires  issued  at  a,  405 
deduction  of,  on  jDroof  of  debt,  300 
shares,  issuing  at  a,  453 

DISCOVERY, 

Court  may  make  order  for,  782 

documents,  517 

liquidator,  proceedings  against,  249 

8.  115  of  Act  of  1862..  517 

s.  8  of  Act  of  1890..  524 

s.  15  of  Act  of  1890..  250 

DISCRETION  OF  COURT, 

arrangements,  703 
petition  to  wind  up,  on,  40 

DISMISSAL, 

order  for  [81]  et  seq. 
petition,  of,  78 

DISPUTED  DEBT, 

petition  on,  36 

dismissal  [81]  82 

DISSOLUTION  OF  COMPANY,  601—604 
application  for,  601 

dissolved  company.  Jurisdiction  as  to,  13 
effect  of,  in  barring  actions  and  proceedings,  602 
misfeasance,  proceedings  after,  as  to,  002 
order  for,  602,  782 
report  of  order  to  registrar,  601 

restoration  of  name  to  register  under  Act  of  1880.. 603 
volimtary  winding-up,  in,  787 

DISTINCTIVE  NUMBER  OF  PROCEEDINGS,  21 

DISTRESS,  341—346 

injunction  against,  343 
rates  and  taxes,  346 
when  granted,  326,  341 
when  void,  335 

[And  see  Landloeds.] 
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DIVIDENDS, 

bankruptcy  of  contributory,  in — proving  for,  447 
capital,  out  of,  wrongful,  541 
creditors,  to,  363,  389  et  seq. 

admitting  or  rejecting  proofs  before  declaring,  362 
application  to  Board  of  Trade  for  order  for  pajmient  [390] 
assignee,  notice  of  intention  to  pay  [393] 
Board  of  Trade, 

application  to,  for  order  for  payment  [390] 
notices  to,  363 

regulations  of,  as  to  payment,  391 
chargee,  order  to  pay  to  [393] 
declaration  of,  363 
exclusion  from,  363,  364 

expunging  claims — notice  as  to,  before  final  dividend  [393] 
final  notice  of,   to    claimant    who    has    not  established  claim 

[393] 
fresh  notices  as  to,  when  declaration  postponed,  363 
intention  to  declare, 
notices  of,  363 

creditors,  to,  363  [389] 
fresh,  363 

gazette,  for  [29,  389] 
liquidator,  notices  by,  363 
notices  as  to, 

admission  or  rejection  of  proofs  before  declaring,  362 
appeal,  of,  after  notice  of  intended  dividend,  363 
Board  of  Trade,  to,  363 
creditors,  to, 

dividend  declared,  that,  393  [391] 
intended  dividend,  363 
dividend,  of, 

creditors,  363  [391] 
fresh,  363 
gazette,  for  [390] 
gazette,  for, 

dividend  declared,  that  [390] 
intended  dividend  [32,  389] 
intended  dividend,  of, 
creditors  [389] 
gazette,  for  [388] 
payment  of 

application  for  order  for  [389] 

liberty  for,  making  reserve  for  disputed  claims  [393] 
order  for,  retaining  contributories'  dividends  [393] 
other  people,  to,  orders  for  [392,  393] 
postponing,  363 

proof  of  debt,  excluding  from,  363 
repayment  by  secured  creditor,  364 
return  of  unused  cheques  for,  544 
special  bank  account,  in  case  of,  391 
supervision  proceedings,  in,  633 
vouchers  for,  where  special  bank  account,  391 
DEBENTiTEE  HOLDEES,  to.  Order  fop  payment  [443] 
misfeasance  in  respect  of,  544 
shareholders,  493 

application  to  Court  to  sanction,  when,  495 
deceased  contributory,  order  in  case  of  [497] 
liberty  to  pay  [495] 
liquidator's  power  to  make,  493 
mode  of  distribution  of,  493,  494 
discount,  shares  at,  493 
fully-paid  shares,  493 
personal  representatives,  payment  to  [497] 
summons  for  leave  to  pay  495 
voluntary  winding-up,  in,  648 
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'DIVID'Eiii'DS— continued. 
unclaimed,  250  ef  seq. 

supervision  proceedings,  697 

[And  see  Peoceduee  undee  s.  15  of  18 90.] 

DIVISION  OF  SHARES, 

provisions  of  Act  of  1867.  .821 

DOCUMENTS, 

affidavit  of,  summons  for  [114,  115] 

order  for  [115] 
discovery  of,  contributory,  by  [115] 
double  proof,  368 
filed,  to  be,  22 

inspection  of  company's,  order  on  [IIG] 
notice  to  produce  [128]  129 
official  receiver,  summons  for  discovery  [115] 
sealed,  when  to  be,  29 
service  by  post,  132 

DRAFTING  PETITION,  43 

DRAWING  UP  ORDERS,  30,  73 

DURHAM  PALATINE  COURT, 

appeals,  590 
jurisdiction,  13 
petition  to  [59] 
title  [21] 


ELECTION, 

irregularity  in,  24 

ELEGIT, 

enforcing  orders  by,  499 

EMPLOYE, 

dismissal,  damages,  373 
dismissal,  receiver  operating  as,  412 
preferential  claim,  373,  398 
proof,  373,  398 

ENFORCING  ACCOUNTS  (s.  15  of  1890),  256  et  se,j. 

ENFORCING  ORDERS,  499 

absconding  contributory,  as  to,  504 
act  other  than  payment  of  money,  499 
administration  of  estate  of  deceased,  503 
attachment,  499 

debts,  500 

person,  499  [523,  534] 
attendance  of  judgment  debtor  [502] 
banki'uptcy,  as  to  proceedings  in,  502,  504 

order  giving  liberty  to  proceed,  502,  503 
charging  order  on  shares,  501 

how  shares  to  be  realized,  501 
contributories,  order  conclusive,  in  what  cases,  501 
County  Coiu-t,  as  to,  499 
debentures,  contributories,  501 
elegit,  by,  499 

entry  of  order,  none  in  registrar's  office  necessary,  499 
equitable  execution,  cases  in  which  allowed,  500 
examination  as  to  debts,  502 

public,  435 
execution,  by,  499 
fi.fa.,  by,  499 
High  Court,  as  to,  499 

P.  3r 
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ENFORCING  O'R'DIE.'RS— continued. 
imprisonment,  499,  523,  534 
Ireland,  in,  504 

liquidator,  creditor  to  be  deemed,  501 
misfeasance,  as  to,  500 
mode  of  enforcement,  499 
Palatine  Courts,  as  to,  499 
payment  into  Court,  as  to,  499 
payment  to  liquidator  or  official  receiver,  499 
payment  of  money,  various  modes,  499 
production  of  judgment  or  order,  as  to,  500 
Scotland,  in,  504 
sequestration,  499 
to  do  or  abstain  from  acting,  499 
trustee,  against,  499 

EQUITABLE 

assignee,  claim  by,  365 

petition  hj,  39 
charge,  373,  403 
execution,  500 

EQUITY  OF  REDEMPTION, 

release  of  [396]  445 

ESTIMATE, 

debts  incapable  of,  396 
proof  of  debt,  for,  360 

EVIDENCE,  111—130 
affidavit,  on,  121—124 
Board  of  Trade  orders,  &o.,  of,  130 
books  of  account  [111] 
chambers,  in,  122 
depositions,  by,  117 

private  examination,  519 

public  examination,  555 
discovery  and  inspection  [114,  115] 
examiner,  before,  117 
extending  time  to  file,  107 
false,  in  vdnding-up,  791 
filing,  107,  123,  927 
further  time  for,  summons  [123] 
information  and  belief,  on,  121 
inspection  of  books,  &c.  [112,  113] 
oral,  116,  117 
petition,  on,  42,  69,  672 
provisional  liquidator,  on  application  for,  98 
refusal  to  give,  119,  120 
shorthand  notes  of,  123 
subpoena  to  give,  117  [118] 
summons,  on,  123 

to  be  filed  before  service,  123 

when  in  opposition  and  reply,  123,  927 
time  for  filing  on  summons,  123,  927 
winding-up,  books  of  company  to  be,  789 
witness  ordered  to  attend  and  answer  [126] 

EXAMINATION, 

interrogatories,  783 

lifjuidator's  duties  as  to,  213,  214 

private,  s.  115 .  .519.     [See  Private  Examination.  ] 

proofs  of  debts,  of,  30 1 

public,  524.     [Sec  Pubuo  Examination.] 

Scotland,  persons  in,  785 — 800 

H.  115,  power  of  Court  under,  782 
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EXAMINER, 

certificate  of  non-attendimce  or  refusal  to  be  sworn  [119]  120 
cross-examimition  before,  122 

orders  for  [124,  125] 
depositions  before,  123 
evidence  before,  117 
notice  to  attend  before  [119] 
order  to  attend  before  [521,  522,  536] 
special,  125 

EXCLUSION, 

dividend,  from,  creditors,  363,  364 
of  County  Courts,  17 

EX  DEBITO  JUSTITIJE, 
winding-up  order,  40 

EXECUTION, 

company,  against,  leave  to  proceed  under  [339] 
equitable,  500 
issuing,  as  to,  500 
liberty  to  pay  out,  333 

to  proceed,  [339] 
process,  of,  29 
restraining,  326 
when  void,  335 

EXECUTORS, 

contributories' ,  367 
transfer  of  shares,  769 

EXEMPTION  FROM  STAMP  DUTIES, 

winding-up,  as  to,  577 

EXHIBITS, 

affidavits,  to,  30 

EX  PARTE 

application,  26 
summons,  93 

EXPENSES, 

official  receiver,  of,  151 
statement  of  affairs,  153 
witness,  122 

EXPUNGING  PROOF, 

creditor,  362,  368  [387]  393 

EXTENSION  OF  TIME, 

Court's  power,  24 
filing  evidence,  107,  927 

proof  of  debts,  362  [387,  388] 

EXTRAORDINARY  GENERAL  MEETINGS, 

provisions  of  Table  A.,  802 

"EXTRAORDINARY  RESOLUTION,"  6 


FEES, 

directors',  proof  for,  373 

in  winding-up,  as  to,  577 

official  receiver,  of,  151 
liquidator,  as,  231 
liquidator  to  pay,  141 

order  as  to,  570,  901 

3r2 
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FIERI  FACIAS, 

enforcing  order  by,  499 

FILE  OF  PROCEEDINGS, 

documents  placed  on,  22 
depositions,  when  placed  on,  22 
inspection  of ,  22,  113  [114] 
lien  on,  whether  for  costs,  566 
liquidator's  rights  as  to,  214 
official  receiver's  duties  as  to,  144 

FILING, 

affidavit,  121 

notice  of,  122 
contracts  as  to  paid-up  shares,  456 
copy  accounts  of  liquidator,  233 
depositions,  123 
evidence,  123 

proofs  of  debts,  19,  362,  368 
statement  of  affairs,  154 

FIRST  MEETINGS  OF   CREDITORS  AND   CONTRIBUTORIES, 

172—189 
adjourned,  notice  of  [186] 
adjournment  of,  175 

memorandum  of  [186] 
applications  after,  147,  172 
chairman  of,  173 
determinations  at, 

committee  of  inspection,  as  to,  172 

liquidator,  as  to,  172 
division  lists  of  creditors  or  contributories  [187] 
extension  of  time  for  holding  [185] 
fresh, 

notice  of  [177] 

order  for  [178] 
gazetting  notice  of,  176 
list  of  creditors  or  contributories  at  [187] 
memorandum  of  proceedings  at  adjourned  (no  quorum)  [186] 
minutes  of,  175 
notices  of,  176 

Board  of  Trade,  to  [177] 

contributories  [178] 

creditors  [177] 

directors  and  officers  of  company  [178] 

in  advertisement  of  -ndnding-up  order,  173 

officers  of  company,  to,  175 
official  receiver,  proxies  to,  175 
official  receiver's  duties  as  to,  146 
place  where  held,  173 

postponement  tUl  after  statement  of  affairs  not  necessary,  154 
proof  of  debt  at,  173,  261 
proxies  at,  174,  175,  183 

general,  form  of  [181] 

interested  persons,  175 

special,  form  of  [183] 
purposes  of,  172 
quorum  at,  175 

report  of  official  receiver,  147  [187,  189] 
resolutions  at,  176 

copies  for  Court,  176 
summiirj'  of  statement  of  affairs,  173 
sumiiioDod,  liow,  17'5  [192] 
time  for  liolding,  172 

extension,  185 
unanimity,  172 
votes  at,  174 

proxies,  171,  175,  183 
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FIXTURES, 

appointment  of  surveyor  as  to  [317] 

FLOATING  CHARGE,  403 
FORECLOSURE,  403,  445 

FOREIGN  COMPANY, 

jurisdiction  as  to,  11 

FOREIGN  COURT, 

liberty  to  intervene  in  proceedings,  433 
restraining  proceedings  in,  328  [334] 

FORFEITURE, 

shares, 

provisions  of  Table  A.,  801 

FORMS, 

alteration  of,  19 

official  receiver,  used  by,  152 

what  to  be  used,  19 

FRAUD, 

facts  as  to,  to  be  stated  in  petition,  43 

FRAUDULENT  PREFERENCE, 

Act  of  1862,  s.  164.. 547 

Bankruptcy  Act,  1883,  s.  48.. 648 

debentures  issued  whilst  company  in  difficulties,  648 

directors'  fees,  setting  off,  548 

misfeasance  involving,  order  against  directors  [547]  and  note 

pressure,  548 

directors,  by,  548 

FULLY-PAID  SHARES, 

contract  as  to,  456 
petition  by  holder,  42  [53] 

FURTHER  CONSIDERATION, 

adjourned  [418,  419] 
order  on  [444] 

FURTHER  REPORT, 

preliminary  to  pubUc  examination,  529 

FUTURE  CALLS, 

mortgage  of,  403 

proof,  in  contributory' s  bankruptcy,  447 

FUTURE  DEBTS,  ETC., 

proofs  for,  359,  361,  302,  366 


GARNISHEE  ORDER  [686] 
directions  as  to  payment  [685] 
restraining,  328 

GAS  COMPANIES, 
jurisdiction  as  to,  11 

GAZETTE, 

advertising  petition,  62 

Board  of  Trade's  duties  as  to,  32 

evidence  of  insertion,  32 

"gazetted,"  7 

memorandum  and  notice  in  [32] 

notices  for,  31,  32 

[And  see  Notices.] 
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GENERAL  MEETING,  347—358 
adjournment  of,  349 

memorandum  of  [355] 

Table  A.,  803 
affidavit  of  postage  of  notices  of,  348  [354] 
certificate  of  posting  notice  of,  348  [355] 
chairman  at,  347,  348 

committee  of  inspection  overridden  by,  347 
compulsory  order,  as  to  making,  347,  349 
contributories,  of,  149,  347 — 358 
control  of  Court  over,  349 
copies  of  resolution  of,  for  Court,  348 
costs  of  summoning,  348 

deposit  to  cover,  348 
Court 

may  summon,  347 

must  regard  resolution  of,  347 
creditors,  of,  149,  347—358 

value  of  debts,  347 
debts,  regard  to  be  bad  to  value  of,  347 
deposit  to  cover  costs  of,  348 
directions  of, 

liquidator,  to,  347 

override  those  of  committee  of  inspection,  347 
first  general  meetings,  172 — 189 

[And  see  Fiest  Meetings.] 
liquidator, 

directions  to,  347,  348 

duties  of,  as  to  summoning,  &c.,  347,  348 

power  to  summon,  347 

request  to,  to  sunamon,  348 
list  of  creditors  or  contributories  attending  [357] 
memoranda  of  [351,  355] 

minutes  of,  to  be  entered,  in  record  book,  350,  776 
notices  of,  347 

affidavit  of  postage  of,  347 

certificate  of  postage,  347  [355] 

contributory,  to,  347,  348 

creditor,  to,  347,  348 

forms  of  [352—354] 

non-receipt  of,  349 

ordered  by  Coui't,  349 

postage  of,  348 

time  allowed  for,  348 
official  receiver, 

appointment  of  deputy  at  [354] 

chairman  at,  347,  348 

summoning,  347,  348 
petition,  as  to,  78,  79 
poll  at,  349,  803 

on  resolution  to  wind  up,  621 
postage  of  notices  of,  348 
proceedings  at.  Table  A.,  803 
provisional  liquidator,  order  for  calling  by  [360] 
proxies, 

authority  to  use  [354] 

blind  creditors,  ot,  349 

deputy  of  official  receiver,  use  by,  349 

form  of  [355,  356] 

illiterate  persons,  of,  349 

lodging,  time  for,  349 

minor,  of,  349 

Table  A.,  803 
quorum  of  crcditoi-s  at,  349 

Table  A.,  803 
record  book,  entries  in,  as  to,  360 
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GENERAL  MEETmG-continucd. 
request  to  summon,  348 
resolution  at, 

copy  for  Court,  348 

when  passed,  349 
report  of  result  of,  347  [357] 
special  business,  803 
standing  over  of  petition,  as  to,  350 
summoning, 

costs  of,  348 

Court,  by,  347 

liquidator,  by,  347—349 

order  for  [351] 

request,  on,  348 

supervision  order,  as  to  making,  349 
time  allowed  by  notice  of,  348 
value  of  debts  at  creditors'  meeting,  347 
voting  at,  347,  349 

Table  A.,  803 
wishes  of  creditors  and  contributories  at,  regard  for,  347,  348 

GENERAL  PRACTICE, 

how  far  applicable,  9,  19 

GENERAL  PROXY, 
form  of  [181] 

"  GENERAL  RULES,"  7 
making,  851 

GENERAL  TITLE  OF  PROCEEDINGS  [20,  21] 

GOODWILL, 

sale  of,  liberty  for  [293,  294] 

GROUNDS, 

winding-up,  for,  34 — 38 

GUARANTEE, 

company, 

liability  in  winding-up,  447,  779 

nature  of,  766 
proof  in  respect  of,  377 

GUARANTEE  SOCIETY, 

order  to  pay  on  default  of  liquidator  [199] 
security  for  liquidator,  198 


HANDS, 

show  of,  620 

HEARING, 

petition,  of,  78—86 

cross-examination  at  [124] 
sununons,  27 

HEIRS, 

contributories,  446 

HIGH  BAILIFF, 

duties  of,  29,  607 

HIGH  COURT, 

appeals  from,  582 

general  practice  of,  how  far  applicable,  19 
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HIGH  COJJRT-continucd.. 

general  title  of  proceedings  [20] 
jurisdiction  of,  13 

limits  of,  18 
open  Court,  matters  heard  in,  25 
powers  of,  given  to  all  Courts,  14 
registrar  in,  21 
transfer  to,  506,  512 

HUSBAND, 

of  contributory,  447 


ILLEGAL  ASSOCIATIONS, 

cannot  be  wound  up  under  Act  of  1862 . ,  12 
more  than  twenty  members,  705 

IMPRISONMENT, 

enforcing  orders  by  [523,  634] 

INABILITY  TO  PAY  DEBTS, 

allegation  in  petition,  41  [47] 
evidence  of,  37,  39 

INCOME  TAX, 

claim  for  relief,  400 
priority,  368 

INCORPORATION, 

certificate,  effect,  18,  795,  832 

INCREASE  OF  CAPITAL, 

provisions  of  Table  A.,  802 

INCUMBRANCES, 

discharging,  order  for  [303] 
inquiry  as  to,  297,  395 

INDEMNITY, 

letter  of,  on  proving  debt  [383] 
proof  in  respect  of,  366,  369 

INDORSEMENT, 

judgment  or  order,  on  [131] 
subpoena,  on  [119] 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES, 

County  Coui't  jurisdiction,  005,  616 

dissolution,  616 

extracts  from  Act  of  1893.  .858 

jurisdiction  over,  4,  12 

official  receiver  of,  141 

title,  21 

transfer  of  proceedings,  507 

•winding-up,  COS,  616 

INFANT, 

acquiescence  by,  453 
allotment  to,  453 
subscriber,  35 

INFORMATION, 

and  belief,  how  far  evidence,  1 20 
examination  to  obtain,  517 
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INJUNCTION, 

action  restraining-,  319  [320] 
damages,  undertaking  as  to  [329,  34o] 

inquiry  as  to,  313 
discharging  order,  343 
distress,  346 
petition,  82 
rates,  distress  for,  346 

mQUIRY, 

creditors,  for  [638,  678] 

damages  where  injunction  dissolved,  343 

debenture  actions,  -ill  el  acq. 

incumbrances,  as  to,  297,  395 

property  comprised  in  debentures  [638,  678] 

INSOLVENCY, 

petition  on  ground  of,  36. 

INSOLVENT  COMPANY, 
proof  of  debt  in  case  of,  359 

INSPECTION,  lUet  seq. 
books,  &c.,  of  [112,  113] 

official  receiver,  206 
committee  of,  190 
company,  order  against  [116] 
depositions  under  s.  115.  .617 
documents,  of,  112 
file  of  proceedings,  22  [23]  113  [114] 
official  receiver  to  afPord,  144 

to  be  allowed,  190 
statement  of  affairs,  153 

statement  of  liquidator  with  Registrar  of  Joint  Stock  Companies,  244 
summons  for  [114] 

INSPECTOR-GENERAL   IN  COMPANIES  LIQUIDATION,    852, 
896 

INSURANCE, 

company,  winding-up  [49]  50 
proofs  in  respect  of,  370 — 372 

INTEREST,  •  V 

proof  for,  361,  369,  370 
rebate,  futiu-edebt,  361 
summons  for  calls  with,  488 

INTERIM, 

injunction  [329] 

provisional  liquidator,  96,  97,  140 
outsider,  when  appointed,  97 

INTERPLEADER, 

sherifE  to  withdraw,  order  for  [331] 

INTERPRETATION,  5 

INTERPRETER, 

appointment  to  translate  evidence  [126] 

INTERROGATORIES, 

examination  of  persons  by,  616,  783 

INVENTORY, 

liberty  to  liquidator  as  to  [317] 
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INVESTIGATION, 

Board  of  Trade,  by,  209 

petition  on  ground  that  it  is  required,  41 

INVESTMENT, 

balances,  forms  as  to  [273] 
surplus  moneys,  272 

IRELAND, 

enforcement  of  orders,  504,  784 
rules  in  winding-up,  791 

IRREGULARITY, 

committee  of  inspection,  as  to,  220 
not  to  invalidate,  24 

ISSUE, 

order  for  trial  of,  as  to  proof  of  debt  [385] 
of  share,  what  is,  458 


JOINT  STOCK  COMPANIES  ACTS, 
deiinition  of,  in  Act  of  1862.  .792 

JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870.. 826 
"JOINT  STOCK  COMPANY,"  6 

JUDGE, 

definition,  8 

JUDGMENT, 

collusion,  obtained  by,  370 

debenture  actions  [417  et  seq."} 

enforcing,  501 

indorsement  on  [131] 

notice  to  be  served  on  debenture  holders,  422 

petition  on  [47] 

service  of,  131,  501 

time  for  doing  act  to  be  stated,  131 

JUDGMENT  CREDITOR, 

petition  by  [47] 

petition  by  assignee  of  [49] 

JURISDICTION, 

action,  by,  for  wiading-up,  18 

action,  when  necessary,  18 

building  society,  as  to,  12 

chartered  company,  1 1 

club,  as  to,  13 

colonial  company,  as  to,  11 

companies,  in  respect  of  what,  10 

company  with  less  than  seven  members,  as  to,  13 

contributory  out  of,  liberty  for  liquidator  to  sue  [493] 

County  Courts,  of,  13,  14,  17 

which  excluded,  17 
defunct  company,  to  wind  up,  13 
dissolved  company,  as  to,  13 
foreign  company,  1 1 
gas  companies,  as  to,  1 1 
High  Court  of  Justice,  of,  13 
illegal  company,  as  to,  12 
industrifil  and  provident  society,  as  to,  12 
judges  in  whom,  vested,  14,  15 
life  asbui-auco  company,  as  to,  12 
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JURISDICTION— eo«!!wj<cf?. 
limits  of,  18 

in  winding-up,  18,  280 

action  when  necessary,  18. 
liquidator,  as  to,  12 

Metropolitan  County  Courts  excluded  from,  17 
Palatine  Courts,  13 
partnership,  as  to,  12 
railway  company,  as  to,  12 
registered  company,  over,  10 
registrar,  of,  27 
savings  bank,  as  to,  12 
service  out  of,  131 
service  out  of,  orders  [132 — 134] 
service  within,  131 
Stannaries  Court,  17 
statutory  companies,  over,  11 
trade  union,  as  to,  12 
unregistered  companies,  over,  10 
Vaughan  Williams,  J.,  of,  15 
water  company,  as  to,  11 

"  JUST  AND  EQUITAELE," 
petition  on  ground  of,  36 


LABOURER  (or  Workman), 

preferential  payments  to,  397 — 400,  840 
proof  by,  398 

form  of  [380] 

LANCASTER  PALATINE  COURT, 

appeals  from,  590 
general  practice  in,  9 
jurisdiction  of,  13,  16 
petition  to  [58] 
title  of  proceedings  [20] 

LAND  TAX, 

priority  of,  398 

LANDLORDS,  341—346 

acquiescence  in  liqiiidator's  possession,  341 
apportionment  of  rent,  341 

damages,  liberty  to  prove  for,  on  accepting  surrender  [345] 
distress  by, 

delivery  of  goods  taken  in,  order  for  [343] 

injunctions  against,  341  [342,  343] 

inquiry  as  to  damages  on  discharging  [343] 
order  discharging  [343] 

Hberty  for  [343,  344] 

Preferential  Payments  Act,  effect  of,  342 

sub-lessee,  where  company,  341 

three  months  before  winding-up,  342 
future  rent, 

fund  set  apart  for,  342 

proof  for,  342  [345] 
injunction  against, 

distress,  as  to  (see  above) 

order  continuing  [343] 
liberty  for,  to  prove,  on  siuTender  [345] 
liberty  to  pay  rent  to  [344] 
liquidator's  duties  as  to,  214 
petition  by,  39 

possession  to,  order  to  give  [344,  345] 
Preferential,  &c.  Act,  1888,  how  affected  by,  342,  397 
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LANDLORDS— cowi'iMMC^;. 
proof  for  rent,  342 
re-entry  by,  leave  for  [344,  345] 
rent  payable  in  advance  [342] 
rent  to,  order  to  pay,  or  give  possession  [344] 
secured  creditor,  in  what  cases,  374 
set-off  by,  377 
surrender,  liberty  to  firove  for  damages  on  accepting  [345] 

LEASE, 

leave  for  liquidator  to  grant,  317 
proving  for  liabilities  under,  342 
setting  aside  funds  to  meet  liabilities,  342 

LEASEHOLDS, 

contract  as  to,  order  confirming  [3 1 7] 
last  day  of  term,  order  as  to  [301] 
liquidator's  duties  as  to,  216 
renewal  of,  liberty  to  liquidator  [316] 
taking  possession  of,  216,  631 

LEAVE  OF  ABSENCE, 
committeeman,  to  [224] 

LEGAL  PERSONAL  REPRESENTATIVES, 
shareholder,  of,  446,  448 
transfer  of  shares,  769 

LEGAL  PROCEEDINGS, 

authority  in  respect  of, 

arbitration,  reference  to  [323] 
bankruptcy  proceedings  [323] 
Bill  in  Parliament, 

opposing  [324] 

promoting  [324] 
bill  of  exchange,  on  [320] 
calls,  suing  abroad  for  [322] 
compromise  [320] 
defending  proceedings  [322] 

abroad  [322] 
directors,  proceedings  against  [321] 
misfeasance  [321] 

money  paid  after  commencement  of  winding-up  [324] 
provisional  liquidator,  to  [321] 
rent  [321] 

trial,  proceeding  to  [321] 
borrowing  money  to  take,  liberty  for  [290] 
commencing  and  proceeding  with,  319 — 325 
affidavits  supporting  application  [336,  337] 
appeal  from  leave  or  refusal,  336 
application  for  leave,  335 

summonses  [336] 
committee  of  inspection's  sanction  to, 

action  [319] 

compromise  [320] 
control  of  Court,  319 
costs  of, 

security  for,  325 

when  without  leave,  336 
counterclaim  by  comfjany  [340] 
debenture  holders, 

leave  generally  given  to,  335 

orders  giving  leave  [338,  339] 
discontinuance,  336 
execution  against  company  [339] 
general  Liberty  to  sue  on  bills  [320] 
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LEGAL  PROCEEDINGS— co«««»rr/. 

commencing  and  proceeding  with — continued. 
leave  required,  319,  3;i.5 
Queen's  Bench  Division  action  [337] 

sanction  required,  319,  335 

summons  for  leave  [320] 

ultra  vires  contract,  as  to,  335 

undertaking  required  on  giving  leave,  33G 

vendor's  lien,  as  to,  335 

without  leave,  consequences  of,  336 
committee  of  inspection's  sanction  to,  319 

forms  of  resolutions  [319,  320] 
company,  by  or  against, 

bringing  and  defending,  319 

costs  of,  215.     [And  see  Costs.] 
contributories,  at  instance  of,  319 

to  enforce  payment,  280,  479,  64G,  647 
costs  of,  215.     [And  see  Costs.] 
Court's  sanction  to,  319 
creditors,  liberty  to  take,  336,  337 

practice,  336 
evidence,  filing,  123,  927 
liquidator,  by,  in  name  of  company,  319 — 325 

personal  liability  for,  201,  215 

using  name  of,  319 

when  he  should  take  directions  of  Court,  213 
official  receiver, 

application  to,  for  leave  (no  committee)  [320] 
private  examination  for,  using,  516 
provisional  liquidator,  by,  319 
restraining  and  staying, 

affidavits  in  support,  327 

petitioning  creditor,  by  [328] 
provisional  liquidator,  by  [329] 

application  for,  327 

attachment,  326 

before  winding-up  order,  326 
after,  326 

contributory's  application  for,  326 

County  Court  action  [329,  330] 
execution  in  [330] 

creditor's  application  for,  326 

debenture  holders,  by,  327 

distress,  326 

execution  [321]  326,  328 

first  charge  to  creditor  [333] 
paying  out,  liberty  for  [333] 
preserving  priority  [333] 

foreign  Court,  328  [334] 

garnishee  order,  328 

inferior  Courts,  in,  327 

injunction,  by,  327 

interpleader  proceedings,  in,  328  [331] 

Judicature  Act,  provisions  of,  326,  830 

liquidator's  application  for,  326  li  seq. 

mortgagees,  by,  327 

notice  of  motion  [329] 

petition,  after,  326,  327 

police  court  proceedings  [330] 

provisional  liquidator,  affidavit  of  [329] 

Queen's  Bench  Division,  in  [331] 

sale  under  execution,  328 

Scotch  Courts,  in,  328 

secured  creditor,  328 

sequestration,  326 

several  actions  [331] 
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restraining  and  Bta,ying^continued. 

sheriff  to  withdraw,  orders  for  [331,  332] 

ship,  action  against  [334] 

stay,_ 

in  lieu  of  injunction,  326 
Queen's  Bench  Division  action,  of  [331] 
supervision  proceedings,  in,  677 
transfer  of  proceedings,  327 

[And  see  Teansfee] 
voluntary  winding-up,  in,  632 
sale,  when  it  is  a  proceeding,  328 
sanction  to  liquidator  taking,  319 
security  for  costs  of,  325 
liberty  to  give  [325] 
summons,  for  leave  to  take  [320] 
transfer  of,  327,  512  et  seq. 
[And  see  Teansfee] 

LENDING  MONEY, 

liberty  to  liquidator  [290] 

LESSOR, 

distress  and  re-entry  by,  341 — 346 
[And  see  Landloeds.] 

LETTERS  OE  ADMINISTRATION, 

liquidator  taking  out,  208 

LIABILITY, 

compromise  of,  556 
contributories,  of, 

extent  of,  448,  771.     [And  see  Conteibutoeies.] 
discharge  of,  by  liquidator,  207 
meaning  of  the  word,  360 
proof  in  respect  of,  359,  360 

LIBEL, 

circular,  when  privileged,  44 
restraining,  44 

LIBERTY, 

apply,  to,  in  supervision  proceedings,  668 

chambers,  in  [418,  419] 

clause  in  order  [671] 

debenture  proceedings  [418,  419] 

provisional  liquidator,  to  [99] 
attend  proceedings, 

creditors  and  contributories,  to,  137  [138] 

debenture  holders,  to, 
action,  in  [423] 
winding-up,  in  [138] 
liquidator,  to,  to  do  various  things,  308  ct  seq.   [And  see  Liquidator.] 
misfeasance  proceedings,  to  take  [513] 
special  manager,  to  apply  for  appointment  of  [99] 
sue  and  proceed  against  company,  335 — 340.     [And  see  Legal  Peo- 

CEEDINaS.] 

LIEN, 

abandonment  of,  by  taking  security,  283 
books  and  documents  of  company,  on,  283 
costs,  for, 

official  receiver,  of,  209 

solicitor,  of,  283,  500 
delivery  of  books  and  property,  to  be  regarded  on  application  for,  283 
official  receiver,  of,  141,  209 
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LIEN — continued. 

production  subject  to,  283 
registers  of  members  and  mortgages,  on,  283 
release  from,  on  sale  to  now  company  [305] 
ship,  on,  order  giving  effect  to  [334] 

LIFE  ASSURANCE  COMPANIES, 

Act  of  1870.. 827 

Act  of  1872.. 828 

fiat  as  to  petition  against  [50] 

insolvency  of,  50 

jurisdiction  as  to,  12 

petition  by  jjolicy-liolder  [49] 

proofs  on  policies,  &c.,  in,  371 

subsidiary,  as  to  winding-up,  828 

LIMIT  OF  LIABILITY, 

the  several  modes,  766 

LIMITATION, 

borrowing  powers,  of,  402 
statutes  of, 

misfeasance,  in,  542 

proof  of  debts,  370 

LIMITED, 

omission  of  word  from  name,  821 

"  LIMITED  COMPANY,"  5 

LIMITED  LIABILITY, 

the  several  modes,  766 

unlimited  company  registering  to  obtain,  832 

LIQUIDATION, 

continuing  more  than  a  year,  statement  by  liquidator  as  to,  244 

et  seq. 

LIQUIDATOR, 

abroad,  to  go,  liberty  for  [313] 
accounts  of ,  233.     [And  see  Accounts.] 

audit  of,  850 

committee  of  inspection,  to,  233 — 244 

provisions  as  to,  do  not  apply  to  official  receiver,  142 

remuneration,  as  to,  232 

sect.  15  of  1890,  under,  244.     [And  see  Undisteibtjted  Assets.] 

supervision  proceedings,  in,  687 

verified,  to  Board  of  Trade,  246 

voluntary  winding-up,  627 
accounts  furnished  to,  by  official  receiver,  142 
actions  and  proceedings  by,  319 — 325.    [And  see  Legal  Peoceedings.] 

duties  as  to,  216 
admission  of  proofs  by,  361 
advertisement, 

appointment,  of  [196] 

prior  to  appointment  of,  191  [193] 
advice  letter  of  payment  into  bank  [269] 
affidavits  by, 

books  of  account,  as  to  [111] 

compromise,  as  to  [559] 

postage  of  notices,  as  to,  348  [354] 

taking  other  persons',  362 

verification,  of  [241,  254,  255] 
appeal  from,  208,  210,  580,  851 
appeal  by. 

High  Court,  from,  581,  582 

liberty  for  [584] 
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application  by, 

official  receiver  (as  committee),  to,  225 

payable  order,  for  (sect.  15  of  1890)  [262] 

supervision  proceedings,  in,  675 

voluntary  winding-up,  in,  654 
application  to  appoint,  191 
appointment  by  Court,  190 — 197,  779 

advertisement  of,  191  [196] 

advertisement  prior  to,  191 

appeal,  on  [58] 

application  for  [192] 

copy  order  for  Board  of  Trade,  191 

gazette  notice  of  [195] 

notice  of,  to  Registrar  of  Joint  Stock  Companies  [196] 

official  receiver,  of,  with  committee  [195] 

official  receiver's  duties  on,  149,  209 

orders  [193—195] 

rescission  of  [125] 
arrangement  (scheme),  liberty  to  consent  to  [315] 
assets,  collection  of,  207 
attendance  of,  when  required,  137 
audit  of  accounts,  237,  850 
balance  owing  to  official  receiver,  to  pay,  141 
banking  account  of,  210,  266 — 272.     [And  see  Banking  Account.] 
bankrupt,  removal  of,  594 
bankruptcy  proceedings  by,  447 
bankruptcy  provisions  applied  to,  246,  248,  249 
bills  of  exchange, 

provisions  as  to  remitting  to  Companies  Liquidation  Account,  307 
Board  of  Trade, 

accounting  to,  237 

advices  to,  197 

control  by,  208,  851 
books  to  be  kept,  209,  211,  850 

inspection  of,  by  creditors  and  contributories,  209 

investigation  of,  209 
borrowing  by,  211,  287—290 

business,  carrying  on,  274 — 279.     [And  see  Caeettng  on  Business.] 
calls  by,  211.     [And  see  Calls.] 

supervision  proceedings,  in,  681 

voluntary  winding-up,  in,  644 
carrying  on  business,  274 

sanction    to,    by  committee   [220].      [And    see    Careting    on 
Business.] 
cash  book  of,  209,  235 
certificate  of, 

claimant  entitled  to  undistributed  assets,  as  to  [263] 

dividends  or  composition,  as  to  [253] 

final  settlement  of  list  of  contributories  [462] 
income  tax,  as  to  [400] 

payable  orders  under  sect.  15  of  1890  [263,  204] 

remuneration  of  persons  employed  by,  as  to,  569 
collection  of  assets  by,  207,  211 
committal  of,  order  for  [441] 
committee  of  inspection,  duties  to,  205 
Companies  Liquidation  Account,    duties    as  to,    246  ct   seq.,   266. 

[And  see  Accounts  ;  Banking  Account.] 
compromises  by,  211 

sanction  of  committee  to  [227].     [And  see  Compeomise.] 
contril)utories,  settling  list  of,  781 
oontomjjt  r)f  Court,  interference  with,  when  a,  280 
control  of  money,  s.  15  of  1890.  .248 
control  over. 

Board  of  Trade,  by,  208,  210 
committee  of  inspccition,  by,  208,  220 
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control  over — continued. 

contributories  and  creditors,  by,  208 
Court,  by,  208 
copy  bill  of  costs  for,  569 
costs, 

of  litigation,  liabilities  as  to,  215 

taxation  of,  570 

[And  see  Costs.] 
creditors, 

direction  of,  212,  213 

duties  as  to,  212 
cross-examination  of,  order  for  [125] 
death  of,  filling  up  vacancy  on,  191 
debentures,  duties  as  to,  413 

[And  see  Uebentuees.] 
delivery  of  (books  and  other  property), 

duties  and  powers  as  to,  280 

on  resignation,  &c.,  281 

[And  see  Delivery  of  Books  and  othee  Peopeety.] 
definition  of,  141 

deposit  with,  to  cover  costs  of  general  meeting,  348 
detective,  liberty  to  employ  [485,  486] 
directions  to,  205,  208,  212,  213 

applying  for,  208 

committee  of  inspection,  by,  208 

contributories  and  creditors,  by,  208 

Court,  by  the,  208 
sale,  as  to,  291 
summons  for  [292] 

general  meeting,  as  to,  347,  348 
disbursement  by,  priority  of,  567,  568 
discovery  of  property,  249 
discretion  of,  as  to  management,  348 
disobedience  to  Board  of  Trade,  249 
dissolution  of  company, 

application  for,  601 

claims  against,  after,  602 

default  in  reporting,  601 

reports  as  to,  601 
dividends, 

duties  as  to,  213 

creditors,  to,  389 

voluntary  winding-up  in,  641 
[And  see  Ceeditoes.] 

shareholders,  to,  493 

bankruptcy  of,  in,  447 
voluntary  winding-up,  in,  648 
duties  and  powers  of,  generally,  204 — 218 
examination, 

duties  as  to,  213,  214 
private,  516 
public,  524 

oath,  on,  243 

proofs,  of,  361 
execution  of  deeds,  &c.  by,  207 
fees  to  official  receiver,  to  pay,  141 
file  of  proceedings,  inspection  of,  214 
first  meetings,  determination  as  to,  172,  190 
filing, 

memorandum  of  advertisement  or  gazetting  [32] 

proofs,  of,  362 
foreign  liquidation,  liberty  to  intervene  in  [322] 
general  meeting,  duties  as  to,  347,  348 
grounds  for  removal,  593 
handing  proofs  to,  361 
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impartiality  required  of,  204 
information,  84 

official  receiver,  to,  214 

from  official  receiver,  141,  214 

to  creditors  and  contributories,  204 

under  s.  15  of  1890.  ,244  et  seq. 

[And  see  Undistributed  Assets.] 
inspection  of  books  of,  209 
interest  payable  by,  266,  592 

interference  with  possession  of,  contempt  of  Coiu't,  266 
interrogation  of,  by  Board  of  Trade,  243 
investigation  of  books  of,  209 
irregularity  as  to,  24 
judicial  position  of,  215 
landlords,  duties  as  regards,  214,  341 

[And  see  Landlords.] 
leaseholds,  duties  as  to,  216 

legal  proceedings  by.     [See  Legal  Peoceedings.] 
legal  questions,  dealing  with,  213 
lending  by,  liberty  for  [290] 
letters  of  administration,  taking  out,  208 
liabilities  of  company,  discharging,  207 
liability  for  costs,  215 

[And  see  Costs.] 
liberty  to, 

agent  abroad,  to  send,  &c.  [310,  311] 

call  meeting  of  debenture  holders  [315] 

carry  on  business  [275] 

carry  on  business  abroad,  &c.  [309] 

change  company's  office,  to,  [315] 

consent  to  scheme  of  arrangement  [315] 

discount  bills,  to  [318] 

employ  person  to  caiTy  on  business  abroad  [309] 

expenses  of  new  company,  to  pay  [316] 

foreign  drafts,  as  to  meeting  [314] 

go  abroad,  to  [313] 

interpreter,  to  employ  [126] 

inventory  and  valuation,  as  to  [317] 

lend  money  for  winding-up  [290] 

manager,  to  continue  [314] 

manager  abroad,  to  appoint  [309] 

pay  debts  in  full,  to  [316] 

powers  of  attorney,  as  to  [311,  312] 

renew  lease,  to  [316] 

rent,  to  pay,  344 

return  valuables,  to  [318] 

secretary  and  accounts,  as  to  [315] 

steamer,  to  send  [314] 

sue  contributory  out  of  jurisdiction  [493] 

transfer  shares  (vesting  order)  [316] 
lien  of,  discharge  of,  on  sale  to  new  company  [305] 

solicitors,  666 
list  of  contributories, 

duties  as  to,  448  ct  seq. 

official  receiver  may  settle  whilo  provisional  liquidator,  449 
[And  see  Conteibutoeies.] 
litigation, 

duties  as  to,  205,  214,  215 

sanction  of  committee  [227] 
meaning  of  "  liquidator,"  8 
meeting, 

creditors,  &c.,  347  et  seq. 

debenture  holders,  of,  liberty  to  call  [315] 
miscellaneous  authorities  to,  308 — 318 
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misfeasance, 

duties  as  to,  216 

of  liquidator,  539 
mortgaged  property,  duties  as  to,  216 
name  of,  using  in  proceedings,  214,  319 
new,  191 
notice, 

appointment  of,  of,  to  Registrar  of  Joint  Stock  Companies  [196] 

dividends,  as  to,  3S9  et  neq. 

[And  see  Contmbutoeies.] 

pay  or  deliver  company's  money,  &c.,  to  [282] 

proofs,  as  to  [381] 
rejection  of  [381] 

requiiing  fui-ther  evidence  as  to  [381] 
notice  to  [197] 

oaths,  power  to  administer,  362 
officer  of  Court,  is,  204 
"  official  liquidator,"  term  abolished,  206 
official  receiver, 

accounts  of,  142 

appointment  to  be  liquidator  [194,  195] 

duties  to,  205 

information  from,  141,  214 

notices  from  [196,  197] 

possession  by,  141 

powers  as  to  proofs,  332 

style  of,  as  liquidator,  192 

when  official  receiver  is  liquidator  (vacancy,  or  no  other  appoint- 
ment), 148,  149,  191 

possession  of  property,  141,  216,  280,  780 

interference  with,  when  contempt,  216,  280 

landlord's  acquiescence,  with,  341 

leaseholds,  341—346 

[And  see  Landloeds.] 

official  receiver,  by,  149 

voluntary  winding-up,  in,  630 
powers  and  duties  of,  204 — 218 

extension  of,  under  Act  and  Rules  of  1890.  .205,  206,  486,  848 
preliminary  steps  by,  210 

private  examination,  duties  as  to.     [See  mpra,  "  Examination."] 
proceedings  in  name  of,  214,  319 
procedure  under  s.  15  of  1890.  .244 

[See  Undisteibuted  Assets.] 
production  of  security  to,  361 
promissory  notes,  powers  as  to,  307 
proof  of  debt,  duties  as  to,  359 

[And  see  Proof  of  Debts.] 
prosecution  of  directors  by,  651 
provisional  [96 — 106] 

[And  see  PeovisionaI;  Liqutdatoe.] 
public  examination,  duties  as  to.     [See  mpra,  "Examination."] 
purchase  of  assets  by,  291 
rates,  duties  as  to,  216 
receiver  of  Court,  in  position  of,  207,  280 
record  book,  209 
rectification  of  register,  849 
rejection  of  proofs  by,  361 
release  by,  to  debenture  holders,  413 
release  of,  592,  596,  850 

application  for  [599] 

delivery  of  books  on,  596 

Gazette  notice  [600] 

notice  before,  597 

order  of  Board  of  Trade  [600] 

statement  with  application  [598] 

3s2 
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removal  of,  191,  592,  593 

appeal  from  order  for,  593 

application  for,  593 

Board  of  Trade,  by,  692 

CoTirt,  by,  592 

delivery  of  books  to  official  receiver,  161 

order  for,  594 

release  on,  596 

security,  for  not  giving,  199,  592 

supervision  proceedings,  in,  694 

vesting  order  on  [595] 
remuneration,  229—232,  568,  780 

[And  see  Remuneration.] 

deprivation  of,  175 

priority  of,  565 

resolution  as  to  [226] 
rent,  payment  of,  34 1 

[And  see  Landloeds.] 
report  as  to  misfeasances,  540 

preliminary,  under  s.  8  of  1890.  .524 

further,  with  a  view  to  public  examination,  525  [528] 
request  to,  to  summon  meeting,  348 
rescinding  appointment  of  [195] 
resignation  of,  192,  592,  780 
restraining  actions,  duties  as  to,  216 

[And  see  Legal  Peoceedings.] 
retaining  excess  balance,  266 
sales  by,  217,  291—306 

[And  see  Sale  of  Peopeett.] 
sanction  to  acts  of, 

committee  of  inspection,  by,  206 — 208,  221 

Court,  by,  206—208 
summons  for  [308] 
seal  of  company,  power  to  use,  207 
secured  creditors,  to  respect  rights  of,  204 
security  for  costs  by,  325 

[And  see  Costs  ;  Secueitt  foe  Costs.] 
security  of,  198—200,  206 

default  as  to,  592 
several  liquidators,  what  may  be  done  by  one  or  more,  190,  217 
solicitation  of  votes  to  obtain  appointment,  175 
solicitor  employed  by, 

appointment,  201 

liability  to,  201 

sanction  to  employment, 
committee,  by  [227] 
Court,  by,  201 
special  bank  account  of, 

sanction  to  [226] 
specific  powers  of,  207,  208 
statement  under  s.  15  of  1890,  form  of  [250] 

[And  see  Undisteibuted  Assets.] 
style  of,  190,  206 

when  official  receiver  is,  192 
subpoena  to,  119 

submission  of  books  to  committee  of  inspection,  209 
summary  of  accounts  of,  234  [242] 

on  applying  for  release  [598] 
Bummoniijg  meetings,  347 
summons, 

appointment,  for  [192] 

sanction  of  Court  for  [308] 
supervision  proceedings,  in,  668  et  seq.  ' 

[And  SCO  SurEEVisiON.] 
surcharge  for  non-payment,  267 
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taxation  of  costs  of  [570  ct  seq.'\ 

[And  see  Costs.] 
taxes,  duties  as  to,  216 
title  of,  190 
trading-  account, 

affidavit  as  to  [236] 
form  of  [236] 

appointment  of  auditor  [227] 

under  s.  15  of  1890  [253] 
trustee,  how  far  a,  217 
two  or  more,  217 
undistributed  assets,  requirements  as  to,  244 

[See  Undistributed  Assets.] 
vacancy  in  office,  140,  148 

official  receiver  to  act,  592 
voluntary  liquidation,  in,  787 
verified  g-eneral  account,  by,  246 

motion  for  [257] 

order  for  [259] 
vesting  order  in,  217 

form  of  [218] 
vesting  right  to  transfer  shares,  order  for  [316] 
voluntary  winding-up,  in,  786,  787 

[And  see  Voluntaey  Windinq-XJp.] 

LIST, 

appearances,  of  [77] 
contributories,  447  et  seq.  [459] 

[And  see  Contributories.] 

supervision  proceedings,  in,  681 

voluntary  liquidation,  in,  642 
creditors  or  contributories  at  every  meeting  [187,  357] 
debts,  of  (voluntary  winding-up)  [636] 
dividends,  of  (s.  15)  [253] 

division  lists  of  creditors  and  contributories  [187] 
motions,  of,  25 
proofs,  of, 

liquidator's  monthly  [384] 

official  receiver  to  file,  362 

tendered,  to  be  filed  under  r.  116.  .[383] 

LITERARY  AND  SCIENTIFIC  INSTITUTIONS, 
winding-up  of,  13 

LITIGATION, 

liquidator,  by,  214 

LIVERPOOL  DISTRICT  REGISTRY, 

petition  in,  9,  44 

LIVERPOOL  PALATINE  DISTRICT,  16 

LOCAL  INVESTIGATION, 

liquidator's  books,  of,  209 

LOCAL  NEWSPAPER, 
advertisement  in,  33 
notice  to, 

public  examination,  of  [532] 

winding-up  order,  of  [94] 

LOCAL  RATES, 

priority  of,  398  * 

LODGING  PROOF, 
first  meeting  for,  363 
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LONDON  GAZETTE,  31 

[See  Gazette.] 

LOED  CHANCELLOR, 

transfer  by, 

actions,  of,  512 

notice  of  motion  for  [514] 

order  for  [515] 
winding-up  proceedings,  of,  506 

LOST  DOCUMENT, 

afBdavit  as  to  [382] 
indemnity  as  to  [382] 


MACHINERY, 

liberty  to  sell  [294] 

MAJORITY, 

debenture  holders,  of,  powers  of,  413 
extraordinary  resolution,  for,  785 
special  resolution,  for,  773 
wishes  of  creditors  and  contributories,  347 

MANAGER, 

(abroad)  appointment  of,  liberty  for  [309] 
biU  of,  308 

[And  see  Costs.] 
certificate  as  to  remuneration  of,  569 
continuing,  liberty  as  to  [314] 
delivery  of  company's  property  by  [285] 
misfeasance  of,  order  against  [546] 
receiver  and,  in  debenture  action  [425,  426] 
special,  107  [108,  109] 

[And  see  Special  Managee.] 

MANCHESTER, 

district  registry,  9,  44 
palatine  district,  16 

MARRIED  WOMEN, 

calls  on,  order  enforcing  [482] 
contributories,  447 

MASTER, 

may  hold  public  examinations,  525 
registrar  may  act  as,  28 

MEETINGS.     [And  see  Fiest  Meetings  and  Genbeal  Meetings.] 
committee  of  inspection,  of,  219 

to  sanction  calls,  471 
company,  of, 

directed  by  the  Court,  78 

voluntary  winding-up,  to  pass  resolution  for,  617  et  seq. 
contributories,  of. 

Court  may  direct,  78 

liquidator  summoning,  208 

order  for  [350] 
creditors,  of, 

classes,  of,  701 

Court  may  order,  78 

division  lists  [187] 

liquidator  Buinmoning,  208 

ordf'r  for  [350] 

production  of  security  at,  181 

report  as  to  [187] 

secured  creditors,  a  class,  701 
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debenture  holders,  of,  order  for  [420] 

first,  824,  853 

further  report  as  to  [189] 

general,  provisions  of  Table  A.,  802 

liquidator,  on  vacancy  of,  191,  192 

memorandum  of  [35 1] 

report  of  results  of  [189] 

supervision  order,  as  to  making,  668 

MEMBER, 

agreement  to  be,  769 
bankruptcy  of,  447 
contributories,  liability  as,  448,  449 
debt  due  by  company  to,  448,  449 
meaning  of  "member,"  G,  449 
number  not  to  be  less  than  seven,  773 
"past  members,"  6,  448,  449 
"present  members,"  6,  448,  449 
registered,  to  be,  769 
seven  to  be  minimum  number,  773 
subscriber  to  memorandum  is  a,  769 
unregistered,  liability  of,  449,  454 — 456 
voluntary  winding-up,  rights  in,  617 
who  is  a,  769 

MEMORANDUM, 

adjournment  of  first  or  other  meeting  [186] 

advertisement,  of,  evidence  of,  33 

association,  of.     [See  Memoeanditm  of  Association.] 

compliance  attendance,  of  [45]  76 

disallowance  of  proof  of  debt,  of,  362 

gazetting,  as  to  [32] 

meeting,  as  to  [351] 

adjournment  of  [355] 
petition,  on  presenting,  45 

proceedings  at  adjourned  first  meeting  (no  quorum)  [186] 
service  of  order  to  pay  calls  [485] 
supervision  proceedings,  as  to  meetings  in  [681,  682] 

MEMORANDUM  OF  ASSOCIATION", 

alteration  of,  767 

by  Court,  843 
copies  to  members,  768 
execution  and  operation,  767 
provisions  of,  766 
registration  of,  768 

METROPOLITAN  COUNTY  COURTS, 
excluded  from  jurisdiction,  17 
Ust  of,  606 

MINES, 

liberty  for  sale  of  [294] 

MINORITY, 

debenture  holders,  of,  413 

proxy  not  to  be  given  to  minor,  183 

MINUTES, 

committee  of  inspection,  of  [222] 

first  meetings,  of,  175 

general  meeting,  at,  350 

ofl&cial  receiver's  duties  as  to,  147 

proceedings  of  general  meetings,  of,  776 
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MISCELLANEOUS  AUTHORITIES  TO  LIQUIDATOR,  308—318 
[And  see  Liquidator.] 

MISFEASANCE  AND  BREACH  OF  TRUST,  539—550 
Act  of  1890,  provisions  of,  847 
acts  constituting,  541 
affidavit  supporting  application,  540 
applications  in  respect  of, 
by  "whom  made,  539 
High  Court,  in,  539 
other  Courts,  in,  539 
attending  proceedings  for,  summons  for  liberty  [544] 
auditors,  liability  of,  541 

may  be  liable  as  officers,  542 

casual  auditor  not,  542 
paying  improper  dividend,  541 
bankers  not  o&Gera  pri?Hd  facie,  542 
bankruptcy  proceedings  on,  550 
bogus  creditor  [549] 
bonus  improperly  paid,  541 

borrowing  money  for  proceedings,  liberty  for  [290] 
capital,  by  paying  dividends  out  of,  541 
cases  decided,  541 

chose  in  action,  claim  in  respect  of,  is  a,  542 
compulsory  winding-up,  in,  539 
contributory  may  apply,  539 
costs  allowed  on  summons,  542 

payment  where  debentures,  543 
Coimty  Courts, 

proceedings  in,  608  ' 

transfer  from,  506 
creditor  may  apply,  539 
declaration  of  liability,  542 

rules  as  to  asking,  543,  544 
summons  asking  for  [543] 
de  facto  officers,  641 
delay  barring  claim,  542 

depositions  at  private  examination,  how  far  evidence,  541 
depositions  on  public  examination,  540 
director,  by,  539 

accepting  present  from  promoter,  541 
imprisoning  for  default,  542 
orders  against, 

call  moneys  applied  in  fees,  in  respect  of  [545] 
dividends  paid  out  of  capital,  in  respect  of  [547] 
fraudulent  preference,  in  respect  of  [51 7]  and  note, 
improper  dividends  and  extra  remuneration,  in  respect  of 

[545] 
improper  qualifications,  in  respect  of  [546] 
payment  of  scheduled  sums  [549] 
payment  of  sum  paid  to  bogus  creditor  [549] 
uninvested  premiums  [540] 
dividend  improperly  paid,  541 
executors  of  deceased  director  or  officer,  542 
joint  and  several  liability,  order  declaring  [544] 
liability  where  no  fraud  or  dishonesty,  542 
liberty  to  attend,  summons  for  [544] 
liberty  to  take  proceedings  for  [321] 

borrow  money  [290] 
Limitations,  Statute  of,  542 
liquidator, 

application  by,  539 
duties  of,  as  to,  216 
personal  liability  for  costs  of  proceedings,  admission  of,  in  order 

[550] 
procccdmgs  against,  639 
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liquidator — continued. 

security  for  costs,  order  ['^-lO] 

summons  for  liberty  to  proceed  [543] 
order  thereon  [543] 
manager,  by,  539 

order  against  [545] 
motion, 

application  -when  made  by,  539 

copies  of  affidavit  and  report  on,  540 

time  for  service  of  notice,  540 
negligence  may  be,  542 

new  liabilities,  section  of  Act  not  to  create,  541 
nonfeasance  not  misfeasance,  542 

notes  of  public  and  private  examination,  519,  525,  540 
notice  of  motion,  540 
officer  of  company, 

proceedings  against,  539 

■when  liable,  541 
official  receiver, 

application  by,  539 

duties  as  to,  150 

reports  to  Board  of  Trade  before  proceeding,  543 

using  name  of,  as  to,  539 
order  for  payment,  enforcing  under  Bankruptcy  Act,  550 
persons  who  may  be  proceeded  against,  539 
preliminary  expenses  improperly  paid,  541 
premiums  not  invested,  541 
present  to  directors  by  themselves,  541 
proceedings  in  respect  of,  539 
promoter,  by,  539 

qualification  shares  given,  in  respect  of,  541 
reports  to  Board  of  Trade,  540,  543,  550 
rigging  the  market,  541 
sale  of  claim  for,  542 
secret  benefits  to  directors,  541 
secretary  receiving  bonus,  541 
set-off,  542 

solicitors  not  officers  prima  facie,  542 
Statutes  of  Limitation,  542 
summons  by,  in  High  Court,  539,  540 

declaration  of  liability,  to  ask  for,  542 

form  of  [543] 

liberty  to  proceed,  for  [543] 
order  giving  liberty  [543] 
supervision,  proceedings  in  winding-up  under,  539 
transfer  of  proceedings,  512 
voluntary  winding-up,  proceedings  in,  539 

MORTGAGEES, 

compromise  with,  liberty  for  [563] 

costs  of,  566 

taking  possession,  216 

transfer  of  action  by,  512 

MORTGAGES, 

liquidator's  duties  as  to  property  subject  to,  216 
mortgage  debentures,  401  ct  seq. 
payment  off,  order  for  [395] 

receiver  in  debenture  action,  by  [431] 
register  to  be  kept  by  company,  772 
release  of  equity  of  redemption  under,  order  for  [396] 
sale  under,  liberty  for  [295] 
sale  with  consent  of  mortgagees  [295] 
uncalled  capital,  403 
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MOTIONS, 

affidavit  evidence  on,  121 
application,  when  made  by,  25 
list  of,  25,  927 
notice  of, 

copy  for  judge,  25,  927 

form  of  [25] 
under  sect.  15  of  1890  [257] 
voluntary  winding-up  [656] 

MUTUAL  CREDIT,  375,  376 
[And  see  Set-off.] 

NAME  OF  COMPANY, 

identity,  when  prohibited,  768 
publication,  772 
restoration  of,  603 

[See  Restoration  op  Name.] 
seal,  to  be  engraved  on,  772 

NEGLIGENCE, 

misfeasance  by,  641 

NEGOTIABLE  DEBENTURES,  404 

NEGOTIABLE  INSTRUMENT, 
proof  in  respect  of,  361 

NEW  COMPANY, 

liberty  to  liquidator  to  pay  formation  expenses  [316] 
release  from  lien  on  sale  to  [305] 
schemes  for  transfer  to  [712  et  seq^ 

NEW  LIQUIDATOR,  191 

[And  see  Liqtjidatoe.] 

NEWSPAPER, 

comments  in,  44 

sale  of,  Kberty  for  [293] 

NON-COMMENCEMENT  OF  BUSINESS, 

ground  for  petition,  34 

NOTARIAL  CHARGES, 

proof  in  respect  of,  366 

NOTES,  1 

bank,  proof  in  respect  of,  365  T! 

County  Court  judge,  of,  610,  611 
public  examination,  at,  524 
shorthand  writer  [530,  537] 

NOTICE, 

act  of  bankruptcy,  proof  for  debt  incurred  after,  369 
adjourned  first  meeting,  of  [186] 
admission  or  rejection  of  proof,  362 
admit,  to  [128] 
affidavits,  filing, 

in  debenture  actions,  927 

on  petitii)n,  69 

on  summons,  123,  927 
appeal,  of  [585]  586 

official  receiver,  from  [579] 
[And  see  Appeals.] 
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appearances,  of, 

originating  summons,  on  [658] 
petition,  on  [70]  77 
appointment,  of, 

consider  determinations  at  first  meeting,  to  [193] 
hearing  of  originating  summons,  for  [058] 
liquidator,  of  [195] 
settle  list  of  contributories  [460] 
attend,  to,  before  examiner  or  registrar  [119] 
Board  of  Trade,  to, 

cheques  required,  that  [270,  271] 
dividends  to  creditors,  as  to,  303 
first  meetings  [177] 

transfer  of  winding-up  proceedings  [510] 
winding-up  order,  of,  93 
call,  of, 

meeting  to  sanction,  of  [-472] 

advertisement  [•17-1] 
voluntary  winding-up,  in  [045] 
Central  Office,  to,  of  winding-up  order  [88] 
cheque  required,  that,  to  Board  of  Trade  [270,  271] 
committee  of  inspection,  meeting  of  [223] 
company,  by,  authentication,  775 
complete  proof,  to  [381] 
contributories, 

appointment  to  settle  list  of  [460] 
committee  meeting  to  sanction  calls,  of  [472] 
final  settlement  of  list,  of  [463] 
first  meeting,  of,  176  et  seq. 
[See  below.] 
creditors,  to, 

dividends,  as  to,  363  [390—393] 
[And  see  Dividends.] 
admission  or  rejection  of  proofs,  362 
appeal,  of,  after  notice  of  intended  dividend,  363 
Board  of  Trade,  to,  363 
expunging  claims,  as  to  [393] 
final  dividend,  as  to  expunging  claims  before  [393] 
forms  of  [389—391] 

fresh,  where  declaration  postponed,  363 
Gazette,  for  [388—390] 
intention  to  declare,  363  [389] 
[And  see  Dividends.] 
first  meeting,  of,  177 
delivery  of  (books  and  other  property),  as  to,  281  [282] 
dissolution  of  company,  of,  601 
dividends  of  creditor.     [See  stipra  and  Ceeditoes.] 
filing,  of,  22 

affidavit,  of,  22,  69,  123,  927 
proofs,  of,  363 
final  dividends,  to  claimants  in  default  [393] 
first  meetings,  of,  176  [177,  178] 
certificate  of  postage  of  [185] 
fresh,  of  intention  to  declare  dividend,  363 
further  evidence  required  as  to  proof  of  debt  [382] 
Gazette,  for  [31]  32 

amended  order,  of,  32 
appointment  of  liquidator  [195] 
Board  of  Trade's  duties,  as  to,  32 
winding-up  order,  of  [94] 
general  meeting,  as  to,  347 — 354 

[And  see  General  Meeting.] 
intention  to  appear  on  petition  [76] 
liquidator's  appointment,  of,  for  Gazette  [196] 
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liquidator,  to,  by  official  receiver  [197] 
meeting,  of, 

certificate  of  postage  [185] 

committee  of  inspection, 

filling  vacancy  on  committee,  for  [224] 
remove  committeeman  [224] 
sanction  call,  to  [472] 

first  meetings.     [See  Fiest  Meetings.] 

fresh  first  [177] 

supervision  proceedings  [682] 

voluntary  winding-up  [618 — 620] 
motion,  of  [24]  25 

arrangement  under  Act  of  1870,  for  meetings,  700 

calls  in  voluntary  winding-up,  to  enforce  [64  6] 

committal  for  non-delivery  of  property,  for  [282] 

copy  of,  for  judge,  25 

delivery  of  company's  property  to  liquidator  [282] 

discharge  order  of  judge  in  chambers  to  [581] 

distress,  to  restrain, 
(voluntary)  [633] 

form  of  [24] 

length  of  time  for,  25 

misfeasance,  for,  539 

County  Court,  in,  608 

provisional  liquidator,  for,  97  [99] 

restrain  proceedings  [329] 

transfer  action  [514] 

verified  account  of  liquidator  [257] 

voluntary  winding-up,  in,  655 
official  receiver,  by, 

winding-up  order. 

Board  of  Trade,  to  [93] 
general  [94] 
official  receiver,  to, 

provisional  liquidator,  of  appointment  as  [101] 

transfer  of  winding-up,  of,  507 
order  sanctioning  call,  with  [478] 
pay  or  deliver  property  to  liquidator,  to  [282] 
produce,  to  [128] 

proof,    of   admission   or  rejection   of,   before   declaring    dividend, 
362 

to  complete  [381] 
prove  debt,  to,  voluntary  winding-up,  in  [637] 
public  examination,  as  to  [31,  629 — 532] 
Registrar  of  Joint  Stock  Companies,  to, 

liquidator's  appointment,  of  [195] 

voluntary  winding-up,  in  [626,  667] 
rejection  of  proof,  of  [381] 
release,  application  for  [32,  597,  600] 
removal  of  official  receiver,  141 
resolution  for  voluntary  winding-up  [618 — 620] 
sealing  of,  29 
service  of,  27 

company,  on,  775 

County  Court,  in,  29 

post,  by,  29 
settle  list  of  contributories,  to, 

6or\aco  of,  out  of  jurisdiction,  132 

voluntary  liquidation,  in  [643] 
[And  see  Conteidutouies.] 
statement  of  affairs,  to  submit  [154] 
steamer,  by,  liberty  as  to  [314] 
Bumnumiiig  meetings,  348 
summons,  on  service,  that  evidence  filed,  927 
Table  A.,  provisions  of,  807 
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voluntary  winding-up,  in, 

final  meeting  as  to  [G65,  6G7] 
resolutions  for  [618 — 620] 

[And  see  Voluntary  Winding-up.] 
■winding-up  order,  of  [87,  88,  94] 
witness,  to,  to  attend  [llU] 

NUMBERS, 

distinctive,  20 

transfer,  on,  507 
figures,  may  be  denoted  by,  20 
shares,  of,  in  contracts,  45C 


OATH, 

liquidator's  power  to  administer  (proof  of  debts),  362 

OBJECTS, 

memorandum  to  specify,  766 

OFFICE  COPIES, 

affidavits,  122 
application  for  [31] 
charges  for,  31 

contributory,  required  by,  122 
creditor,  required  by,  122 
depositions,  of,  122 
liquidator,  required  by,  122 
preparation  of,  31 
registrar  to  supply,  31 
requirements  as  to,  31 
sealing  of,  29 

OFFICE  OF  COMPANY, 

liberty  to  liquidator  to  change  [315] 
service  of  petition  at,  63 
situation  of,  772 

OFFICER  OF  COMPANY, 
delivery  of  property  by,  280 

order  for  [285,  286] 
first  meetings,  notices  of,  175 
fraudulent,  assessment  of  damages  against,  690 
inspection  of  file  by,  113,  114 
misfeasance  by,  539  ef  seq. 
private  examination  of,  516 — 523 

[And  see  Peivate  Examination.] 
public  examination  of,  524 — 538 

[And  see  Public  Examination.] 
prosecution  of,  practice  as  to,  551 

OFFICER  OF  COURT, 

Board  of  Trade,  information  to,  23 
books  of,  and  returns  by,  23 
liquidator  is,  204 
official  receiver  is,  141 

OFFICIAL  LIQUIDATOR, 

abolition  of  term,  190,  206 

money  under  "control  of,"  248 

powers  of,  extended,  to  liquidators,  190,  206. 
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OmCIAL  RECEIVER,  140—152 

absence  of,  persons  who  may  act  in,  142 
accounts  by,  142,  149 

liquidator,  to,  142,  234 

rules  as  to  liquidator  not  applicable,  234 
accounts,  to, 

special  manager,  by,  110 
advertisements,  memoranda  of,  145 
appeals  from,  142,  151,  578 

liquidator,  when  acting  as,  578,  580 

open  Coui't,  heard  in,  25,  578 

proof,  as  to,  386,  578 
application  by,  where  Board  of  Trade  acts  as  committee  [225] 
application  to,  for  sanction  to  proceedings  (no  committee)  [320] 
appointment  of, 

judicial  notice  of,  141 

liquidator,  as, 

orders  [194,  195] 

winding-up,  on  [93] 
appointment  of  liquidator,  duties  on,  209 


handing  over,  141 
lien  on,  141 
assistant,  is  officer  of  Court,  141 
balance  owing  to,  to  be  paid  by  liquidator,  141 
Board  of  Trade, 

application  to,  as  committee  of  inspection  [225,  226] 
appointment  by,  140 
may  determine  duties  of,  141 
nomination  by  [93] 
notices  to,  31,  32,  507,  508 
books  kept  by,  144 

books  of  company,  right  to,  as  against  debenture  holder,  283 
building  society  liquidation,  in,  4,  141,  614,  615 
business,  carrying  on,  sanction  to  (where  no  committee  of  inspection), 
274 
[And  see  CAEETiNa  ox  Business.] 
cash-book,  to  keep,  144 
certificate  of, 

income-tax,  as  to  [400] 

posting  of  notices  of  first  meetings,  176 

general  meetings,  348 
remuneration  of  persons  employed  by,  as  to,  569 
settlement  of  list, 

order  varying,  467 
chairman  of  meetings,  as,  147,  348 
clerks  of,  141,  142 
committee  of  inspection,  acting  as,  142,  148,  192,  219,  220 

application  to,  for  directions  [225] 
company  without  assets,  duty  in  case  of,  142 
contempt,  proceedings  for,  151 
contributories, 

first  meetings  of,  duties  as  to,  146 
power  to  settle  list  of,  448 
copies  of  winding-up  order  for,  92 
costs,  209 

appeal  as  to  proofs,  of,  362 
appearance  on  application  for,  569 
copy  of  bill  of,  569 
duties  as  to,  151 

objections  to  items  in  bill  of,  569 
counsel,  employing  at  public  examination,  524 
Court,  right  to  be  heard  in,  201 
creditors, 

first  meetings  of,  duties  as  to,  146 
definition  of,  8,  141 
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delegate,  his  power  to  act  by,  889 
delivery  of  books  to,  ou  release  of  liquidator,  596 
delivery  of  property,  &c.,  by  or  to,  281 
departmental  instructions  to,  143 
deijosit  with,  to  cover  costs  of  general  meeting,  348 
deputy,  141,  176 

authority  to  act  as  chairman  [18G] 

Board  of  Trade's  appointment  of,  8,  141 

proxies,  using,  170,  349  [354] 

transfer  of  proceedings,  on  [610,  511] 
duties  of,  143—152 

acting  as  liquidator  and  committee,  320 

applications  after  first  meeting,  190 

Board  of  Trade  may  determine,  141 

books,  144 

committee,  acting  as,  320 

company  without  assets,  142,  144 

contempt,  151 

costs,  209 

examinations,  150 

expenses,  144,  151 

fees,  151 

file  of  proceedings,  144,  145 

first  meetings,  146 

further  report,  524 

information  from  liquidator,  141,  209 

liquidator,  acting  as,  139,  140 

meetings  of  creditors  and  contributories,  146 

memoranda  of  advertisements,  145 

minutes,  147 

misfeasance  proceedings,  150 

petitioning  for  compulsory  orders,  42 

preliminary  report  to  Court,  145,  171 

presiding  at  first  meetings,  146,  147 

proofs  and  proxies,  146,  147 

public  examination,  150 

removal  of  liquidator,  151 

returns,  144 

statement  of  affairs,  153 
ex  officio  provisional  liquidator,  as,  143 
expenses  of,  144,  151 

of  statement  of  aflfairs,  153,  154,  567 
fees  of,  151 

expenses  of  realisation,  whether,  567 

file  of  proceedings,  144,  145 

filing  proofs, 

before  declaring  dividend,  362 
on  notice  of  appeal,  362 

liquidator,  as,  231 

liquidator,  on  taking  possession,  to  pay,  141,  667 
first  intervention  of,  142 
first  meetings, 

duties  as  to,  146 

summoning,  172 
further  report  of  (public  examination),  524,  928 

[And  see  Public  Examination.] 
general  meeting, 

authority  to  preside  and  use  proxies  at  [354] 

duties  as  to,  347,  348  [354] 

[And  see  G-eneeal  Meeting.] 
industrial  and  provident  societies,  in  winding-up  of,  4,  141,  616 
information  to  liquidator,  141,  209 
inspection  of  liquidator's  books  by,  206 
interim  provisional  liquidator,  140 
interviews  as  to  statement  of  affairs,  154 
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liability  for  costs,  362 

lien  of,  141,  209  ., 

liquidator,  J 

acting  as,  148  M 

appeals  from,  680  * 

no  other  person  appointed,  191 
style  when,  192 
vacancy  in  office,  on,  140,  692 

application  for  appointment  of,  192 

appointment  as  [195] 

with  another  person  [194] 
with  committee  [193,  195] 

duties  on  appointment  of,  149 

during  vacancy,  140 

duties  of,  205 

giving  possession  to,  141 

infoi-mation  to,  141 

information  from,  150 

no  outsider  appointed,  where,  149 

possession  to,  giving,  149 

when  he  is,  140,  191 

"liquidator"  includes,  8 
list  of  proofs,  filing,  362 

before  dividend,  362 
list  of  receivers,  141 

[See  Appendix  D.] 
meaning  of  term,  141 
meetings,  calling,  172  et  seq.,  347  et  seq. 

to  select  new  liquidator,  592 

[And  see  First  Meetings  ;  Geneeal  MsETiNas.] 
minutes  of  meeting,  147 
misfeasance,  duties  as  to,  150 
misfeasance,  proceedings  by,  539 

liberty  to  take  [543] 

summons  for  liberty  to  take  [543] 
name  of,  proceedings  in,  143 
notices  by, 

appointment  for  public  examination,  527 

first  meetings,  of  [94] 

liquidator,  to,  on  appointment  [197] 

winding-up  order,  of, 
banker,  to,  95 
Board  of  Trade,  to  [93] 
collectors  cf  rates  and  taxes,  to,  95 
general  [94] 
notices  to, 

provisional  liquidator's  appointment,  of  [100] 

transfer  of  winding-up,  607,  508  [510] 

winding-up  order,  of  [87]  j 

number  increased  in  High  Court,  140 
officer  of  Court,  is,  141 
personal  duties  of,  141 
persons  employed  by,  remuneration  of,  308 

[And  see  Costs.] 
petition  by,  for  winding-up  order,  42 

supervision  proceedings,  in,  150,  674 

voluntary  winding-uj),  in,  617 
possession  to  liquidator,  141,  280 
powers  and  duties  as  ex  oj/icio  provisional  liquidator,  143 

[And  SCO  LiQUIDATOK.] 

preliminary  report  by,  M5  [171] 
private  oxiimiimtion, 
duties  as  to,  150 
proceedings  in  name  of,  143 
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proof  of  debts, 

costs  as  to,  oG'I 

duties  as  to,  1 IG,  1 18,  3G1,  362 
handing  over  to  licjuidator,  361 
has  powers  of  liquidator,  362 
provisional  liquidator, 

appointment  as,  before  winding-up  order,  97  [99 — 101]  140 
appointment  of  special  manager,  to  apply  for,  10.),  107 
on  winding-up  order,  140 
orders  appointing  [99 — 103] 
settling  list  of  contributories,  449 
when  he  becomes,  96 
proxies, 

duties  as  to,  146,  147 
first  meeting,  at,  175 
pubHc  examination,  duties  as  to,  150 
[And  see  Public  Examination.] 
receiver  in  action,  may  be  appointed,  140,  401,  409 
record  book,  144 
removal  of  liquidator, 
duties  on,  151 
notice  of,  141 
remuneration  of,  140 

liquidator,  as,  231 
reports  by,  145,  146 

default  of  liquidator  or  special  manager  in  giving  security,  199, 

592 
further  report,  524  [528],  846 
meetings  of  creditors  and  contributories,  of,  188 
misfeasance,  as  to,  540 
public  examination,  in  favour  of,  524 
further  report,  524  [533] 

[And  see  Public  Examination.] 
special  manager,  as  to  [107] 

summons  for  leave  to  adjust  rights  [494]  and  note 
winding-up,  on,  846 
returns  by,  144 
sanction  to  legal  proceedings  (where  no  committee  of  inspection), 

319 
service  by,  of  winding-up  order,  93 
service  on, 

notice  of  appeal,  of,  583 
notice  of  application  for  transfer,  507,  508 
solicitor,  sanction  to  employment  of,  201 
special  manager, 

apphcation  for  [108] 

appointment  as  provisional  liquidator,  to  apply  for  [99] 
copy  appointment,  for  Board  of  Trade,  107 
statement  of  affairs,  153 
duties  as  to,  145 

[And  see  Statement  of  Affairs.] 
extending  time  for  submitting,  154 
style,  when  Uquidator,  192 
summons  against, 

for  discovery  of  documents  [115] 
for  further  time  to  file  evidence  [123] 
summons  to  cross-examine  [124] 
supplemental  report  for  public  examination,  526 
taxation  of  costs, 
duties  as  to,  151 
order  for  [570] 

supervision  proceedings  [672] 
transfer  of  winding-iip, 

ex  parte  application  for,  509 
who  acts  in  case  of,  607 

P.  3  T 
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•winding-up  order, 

copies  of,  use  of,  143 
notices  of,  93,  1)4 
service  of,  92,  93 

OEFICIAL  REFEREE, 

order  to  report  as  to  proofs  [385] 
public  examination,  may  hold,  525 

"  ONE  MAN  "  COMPANIES,  405 

OPEN  COURT, 

appeals  from  liquidator  (not  in  High  Court),  580 
aijplication  in.     [See  Motions.] 
matters  heard  in,  25,  26 
public  examination  in,  527 

ORAL  EVIDENCE,  116,  117 

[And  see  Eyidence.] 

ORDER  AND  DISPOSITION,  405 

ORDERS, 

affidavit  of  service  of,  on  several  persons  [4841 
appeal,  on, 

affirming  [589] 

discharging  [588] 

staying  [587] 
chambers,  in,  form  of  [30] 

contributory,  against,  evidence  afforded  by,  501 
discharging, 

appeal,  on  [588] 

judge  in  chambers,  581 

notice  of  motion  for  [581,  582] 
drawing  up,  30,  73 

extension  of  time,  for,  24 
endorsement  on  [131] 
enforcement  of,  783 

[And  see  Enfoecing  Oedees.] 
filed,  to  be,  22 
general, 

Board  of  Trade's  power  to  make,  19 

Court  of  Chancery  (1862), 

supervision  proceedings,  as  to,  669 
voluntary  liquidation,  as  to,  654 
winding-up,  as  to  (list  of),  2 
[A^nd  see  Appendix.] 
sealing  of,  29 
service  of, 

County  Court,  in,  29 

endorsement  for,  500 

memorandum  of,  by  person  effecting  [484] 

office  copies  sufficient  except  in  attachment,  484 
stamps  on,  31 
time  for  doing  act  to  be  stated  in,  131 

ORDERS  OF  COURT, 

winding-up,  as  to,  2 

ORDINARY  GENERAL  MEETINGS, 
provisions  of  Table  A.,  802 

ORIGINATING  SUMMONS,  27 

cross-examination,  order  on,  for  [661] 
debentures,  to  enforce,  407 
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ex  parte  [G57] 
service, 

filing  evidence  before,  927 

notice  to  accompany,  that  evidence  filed,  92'; 
transfer,  for  [.508] 
voluntary  liquidation  in,  G5,5  [657]  G58 

notice  of  appointment  to  hear  [658] 

security  for  costs  of  [660] 

OVERSEERS, 

order  to  pay  rates  to  [394]  . 


PAID-UP  SHARES, 

filing  of  contract,  456,  822 

gift  to  director,  misfeasance,  216 

petition  for  -winding-up  by  holder,  42  [53] 

putting  holder  on  list  of  contributories,  453,  468,  494 

surplus  assets,  holders'  right  to  participation,  494 

PALATINE  COURT, 

apj)eals. 

Board  of  Trade,  from,  579,  580 

Court,  from  the,  589,  590 
costs  in,  review  of  taxation  of,  569 
enforcing  orders  in,  499 
general  practice  of,  how  far  applicable,  19 
jurisdiction  of,  13 
public  examination  in,  525 
voluntary  liquidation,  application  in,  654 

PAPER, 

requirements  as  to,  24 

FAEI  PASSU  CLAUSE,  406 

PARLIAMENT, 

liberty  to  oppose  bill  in  [324] 
liberty  to  in-omoto  bill  in  [324]  432 

PAROCHIAL  RATES, 

priority  of,  398  et  seq. 

PARTICULARS, 

xmdistributed  assets,  of  [255] 

[And  see  Undisteibuted  Assets.] 

PARTIES, 

appearance  and  attendance, 
chambers,  in,  137 
debenture  action  [423] 
petition,  on,  76 — 78 

PARTNERSHIP, 

jurisdiction  to  wind  up,  12 

PAST  MEMBER, 

contributory' s  liability  as,  448,  449 
definition  of,  6 

PAYABLE  ORDER, 

applications  for,  247,  248  [262,  263] 

PAYING- IN  OR  RECEIVABLE  ORDER, 

ordinary,  269 
under  sect.  15 

application  for,  247  [259] 

form  of  order  [261] 

3t2 
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PAYMASTER-GENERAL'S  CERTIFICATE, 

sale,  on  [300] 

PAYMENT, 

calls,  of,  enforcing,  479  et  seq. 
costs,  215,  570 
Court,  into,  orders  for  [299] 
dividends,  of,  to  creditors,  389 — 393 

[And  see  Dividends.] 
enforcing  orders  for,  283,  499 
liquidator's  remuneration,  of,  232 
purchase-money,  orders  for  [298,  299] 
shares,  of,  in  cash  or  otherwise,  453,  456 

PAYMENT  IN, 

balance  on  sale,  274,  429 

liquidator's  balances,  266 

debentures  [429] 

PAYMENT  OUT, 

of  bank,  266,  267 

PENALTIES, 
recovery,  775 

PENDING  LIQUIDATIONS, 

information  as  to,  244  et  seq. 

[And  see  Undisteibuted  Assets.] 

PERIODICAL  PAYMENTS, 

proofs  in  respect  of,  370 

PERSONAL  REPRESENTATIVES, 

orders  on,  for  payment  of  calls  [478,  483] 

PETITION  FOR  WINDING-UP,  34  et  seq. 
abuse  of  process  by  presenting,  36,  38 
adjournment  of,  78,  79,  779 

consequences  of  consenting  to,  78 — 80 
advertisement  of,  61 — 68 

forms  of  [61,  63] 

satisfying  registrar  as  to,  76 
affidavits  as  to, 

cross-examination  on,  71  [72] 

evidence  by,  69 — 72 

service,  of  [64,  65] 

statutory  (in  siipport)  [69,  70] 

summons  for  substituted  service,  on  [65] 
amendment  of,  73 

orders  for  [73] 
answering,  44 
appearance  of  parties,  76,  77 

notice  of  [76]  77 
arrear  of  calls,  whore,  42 
assignee  of  judgment  creditor,  by  [49] 
attendance  prior  to  hearing,  76 
bill  of  exchange  holder,  by,  39 
bond  fide  debt  required,  36 
bubble  company,  against,  37 
comi)any,  by,  38  [52] 
concurrent — costs  of,  90,  92 
consent  to  withdrawal,  &c.,  effect  of,  78 
contributory,  by,  41 

arrear  of  calls,  in,  42 
contributories'  wishes  as  to,  44 
copies  of,  44,  45 
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PETITION  FOR  WINDING-UP-co«<t/mfc/. 
costs  of, 

hearing,  at,  83,  89,  90 

priority  of,  565,  567 

second,  of,  52 

security  for,  74,  75 
[And  see  infra.'] 
Comity  Court,  to, 

ordinary  [59] 

Stannaries  Jurisdiction  [59] 
Court, 

to  what,  to  be  i-)resented,  13 

•witnesses  to  attend  in  [72] 
creditor,  by,  39 

form  of  [47] 
creditor  prejudiced  by  voluntary  liquidation,  41 
creditor's  wishes,  44. 
cross-examination  at  hearing  [124] 

on  affidavit,  122 
debenture  holder,  by  [50] 
demurrable,  43 
discretion  of  Court  on,  40 
dismissal  of,  78,  779 

appeal,  on  [588] 

effect  of  consenting  to,  78 

orders  for  [81 — 85] 
disputed  debt,  on,  36 
drafting  of,  43 
Durham  Palatine  Coiu't  [59] 
evidence  on,  42,  69 — 72 

cross-examination  on  [71,  72] 

extending  time,  order  [71] 

opposition  and  reply,  in,  70 

viva  voce,  when  allowed,  70 
forms  of  [46—59] 

rule  as  to,  43 
fraud,  stating  circumstances  of,  43 
fully  paid  shareholder,  by,  42  [53] 
general  form  of  [46] 
grounds  for,  34 
hearing  of,  78—86 

cross-examination  at  [124] 
inability  to  pay  debts,  for,  34,  35 
insolvency,  on,  36 
investigation  required,  because,  41 
judgment  creditor,  by  [47] 
"just  and  equitable"  grounds,  36 
Lancaster  Palatine  Court  [58] 
-     landlord,  by,  39 

less  than  seven  members,  34,  35 

life  assurance  company,  against  [49] 

list  of  appearances  on  [77] 

Liverpool  District  Registry,  in,  44 

Manchester  District  Registry,  in,  44 

meetings  as  to,  78,  79 

memorandum  on  presenting  [45] 

newspaper  comments  on,  44 

non-commencement  of  business,  34 

notice  of  intention  to  appear  on  [76]  77 

official  receiver,  by,  42,  150 

open  Court,  heard  in,  25 

policy  holder,  by  [49] 

presentation  of,  44 

prior  petitioner  settled  [52] 

prolixity  in,  46 

provisional  liquidator,  asking  for  [48] 
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PETITION  FOR  WmBINGr-VP— continued. 
re-advertisement  of  [63] 
register  of  petitions,  23 
restraining  actions  after,  319 
restraining  advertisement  of  [82] 
restraining  presentation  of,  82 
revivor  of  [85,  86] 
sealing  of,  29 
second,  43  [52] 

costs  of,  62 
second  advertisement  of  [63] 
secui'ity  for  costs  of, 

fiu-tlier,  order  for  [75] 

orders  for  [74,  75] 

summons  for  [74] 
service  of,  63 

affidavits  of  [64,  65] 

substituted, 

affidavit  [68] 

e.c  parte  summons  for  substituted  [66] 
order  for  [135] 
shareholder,  by,  41 

fully  paid  up  [53] 
special  resolution,  on,  34 
stamps  on,  44,  46 
standing  over, 

effect  of  consenting  to,  78 

orders  for  [80] 
Stannaries  Jurisdiction,  under  [59] 
statutory  demand,  on,  35  [53] 
staying,  order  for  [81] 
staying  proceedings  after,  326  [759] 
striking  out  petitioner's  name  [86] 
substituted  service  of,  orders  for  [66,  67] 
substituting  petitioner,  78 — 80 
substratum  gone,  36 

form  of  petition  [54] 
supervision  order,  for  [56]  57 
suspension  of  business,  34 
unopposed,  hearing  of,  78 
unregistered  company,  37  [55] 
voluntary  winding-up,  after,  39,  42 

jirhiui  facie  bar  to  shareholder's,  42 
withdrawal  of,  78—80,  83  [84] 

effect  of  consenting  to,  78 
who  may  present,  38,  778 

POLICE  COURT, 

restraining  proceedings  in,  order  [330] 

POLICY  OF  ASSLTIANCE, 

arrangement  with  holders  of,  under  Act  of  1870.  .[724] 
petition  by  holder  of  [49] 
proofs  in  respect  of,  370 — 372 
restriction  of  liability  in,  448 

POLL  AT  GENERAL  MEETING,  349,  621 

POSSESSION, 

Uquidator,  of,  210,  280 

interference  with,  216 
official  receiver  to  give  to  liquidator,  141,  149 
receiver  in  dobcnturo  action,  412 

to  give  up  [438] 
voluntary  winding-up,  in,  630 
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POST, 

service  by,  131 

POSTAGE, 
affidavit  of, 

notice  of  appointment  to  settle  list  [461] 

notice  of  general  meeting  [354] 
certificate  of, 

notice  of  meetings  [355] 
notice  of  general  meeting,  as  to,  348 

[And  see  General  Meeting.] 

POSTPONING  DIVIDENDS,  363 

[And  see  Dividends.] 

POWER  OF  ATTORNEY, 

liberty  to  liquidator  as  to  [311,  312] 
calls,  to  collect  abroad  [431] 
recover  property  abroad  [434] 

[And  see  Attorney  ;  Liquidator.] 

POWERS, 

attorney,  of  [see  above] 
liquidator,  20-1 

rectification  of  register,  as  to,  849 
winding-up  Court's,  14 

PRACTICE  DIRECTIONS, 

appointments  before  registrar,  928 

debenture  actions,  928 

filing  evidence,  as  to,  927,  929 

motions,  as  to,  927 

notice  that  affidavits  filed,  927 

public  examinations,  928 

shorthand  notes,  927 

stamps  in  debenture  actions,  927 

stitching  margins,  as  to,  927 

transfer  from  County  Court,  as  to,  927 

undertaking  as  to  evidence,  928 

PRECIPE, 

subpoena  for  [117] 

PREFERENCE  SHARES, 

no  -pveievence  primd  fMie  as  to  retiu'n  of  capital,  493 

PREFERENTIAL  DEBTS,  397—400 

PREFERENTIAL  PAYIMENTS  IN  BANKRUPCY  ACTS,  1888  and 
1897, 
official  regulations  under,  399 
proofs,  372,  397 
provisions  of,  397,  849,  863 

•'PREJUDICED," 

(sect.  145  of  1862)  39,  145 

PRELIMINARY  REPORT,  ^ 

official  receiver,  bj-,  145  [171] 

not  proper  to  apply  for  public  examination  on,  525 

"PRESCRIBED,"  7 

PRESENT  MEMBER, 
description  of,  6 
liability  as  contributory,  448,  449 
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PRESENTATION  OF  PETITION,  44 

PRESSURE, 

as  regards  fraudulent  preference,  548 

PRINTING, 

accounts,  cost  of,  234 
requirements  as  to,  24 

PRIOR  LIEN  STOCK, 

an-angement  to  issue,  740 

PRIORITY, 

costs,  of,  565,  567 

debentiu-es,  406 

liquidator's  remuneration,  of,  231 

preservation  of,  on  ordering  sheriff  to  withdraw  [332] 

rates  and  taxes,  397 

wages,  397 

PRISONER, 

order  to  arrest,  523,  534 
release  [604,  535] 
to  commit,  282 

PRIVATE  EXAMINATION  AND  DISCOVERY  (sect.  115  of  1862), 

516—523 
adjournment  into  Court,  517 
answers  on, 

reduction  into  writing,  616 

refusal  to  give,  521 
appeal  from,  when,  517 
arrest  of  witness,  order  for  [522] 
attachment  for  non-attendance,  517 
attendance, 

counsel,  of,  518 

expense,  at  witness's  own,  519  [522] 

how  secured,  518 

special  order  for,  521 
cases  for,  516 

committal  of  contumacious  witnesses,  519 
conduct  of,  as  to,  516 

creditor  or  contributor,  when  given  to,  518 

liquidator,  prima  facie  to,  518 
contributories, 

liberty  to  attend  and  take  part  in  [522] 

relatives  of,  as  to,  517  ^ 

costs,  witness  ordered  to  pay  [522] 
counsel,  attendance  and  notes,  618 
creditor, 

attending,  518 

special  circumstances  for  examination  of,  517 
default  in  attendance,  as  to  proceedings,  519 
depositions, 

evidence  of,  in  other  proceedings,  519 

filing  and  inspection,  623 

how  far  evidence,  519 

notice  to  read,  619 
discovery,  section  intended  to  facilitate,  616 
examiner  (of  Court), 

reference  to  [519] 
grounds  for,  517 

iiicriniiiiatiiig  answers,  as  to,  519 
information,  object  to  obtain,  516,  617 
interrogatories,  616 
liberty  to  summon  [618] 
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PRIVATE  EXAMINATION  AND  BISCOYEBY— continued. 

leave  for,  to  creditor  or  contributory,  523 
misfeasance,  proceedings,  with  a  view  to,  516 
notes  at,  618 
notice, 

examinee,  to,  of  adjournment  [519] 
read  depositions,  to,  519 
object  of,  516 
officer  of  company,  of,  516 
official  receiver's  duties  as  to,  150 
oral,  -when,  516 
order  against  witness, 

to  attend  and  produce  [521] 
to  attend  at  own  expense  and  pay  costs  [522] 
order  for, 

drawing  up,  as  to,  517 
orders  for, 

forms  of  [517,  518] 
liberty  to  issue  summons  [520] 
new  practice  as  to,  517,  518 
present,  who  entitled  to  be,  518 

prima  facie  case  against  examinee  not  necessary,  516 
production  of  documents,  516 
public  examination,  with  a  view  to,  517 
questions,  witness  ordered  to  answer,  522 
re-examination,  518 
reference  to  examiner  [519,  520] 
refusal  to  answer, 
report  as  to,  521 
self-incriminating,  519 
registrar,  usually  taken  before,  520 
relatives  of  contributories,  as  to,  517 
report  on  conclusion  to  inspector-general,  523 
report  of  registrar  on  refusal  of  witness  to  answer,  521 
Scotland,  persons  in,  as  to,  523 
shorthand  notes,  as  to,  519 
order  for,  520 
practice  as  to,  521 

special  examiner,  order  appointing  [520] 
subpoena  for,  not  proper,  518 
summons, 

ex  parte  application  for,  517 
leave,  for,  517 

liquidator's  statement  on,  517 
to  attend,  registrar  issues,  517 
summons  to  attend, 
form  of  [518] 

PROBATE, 

colonial,  as  to,  837 

PROCEDURE  UNDER  SECT.  15  OF  1890.  .244— 265.     [See  Undis- 
TEiBUTED  Assets.] 

PROCEEDINGS, 

attending,  137  et  seq. 

chambers,    in,     after    winding-up    order,     137 — 139.       [And     see 

Chambers.] 
committee  of  inspection,  of,  223  et  seq. 
failure  to  attend,  28 
file  of,  22 
irregularity  in,  24 
liberty  to  attend  [138] 

liquidator,  by,  319 — 325.     [And  see  Leoai  Peoceedings.] 
meaning  of,  8. 
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PEOCESS, 

execution  of,  29 

sealing  of,  29 

service  of,  29,  131 — 136 

PKODUCTION, 

documents,  of, 

notice  for  [128] 

private  examination,  516 
proof  of  debts,  on,  361 

PROFITS, 

committee  of  inspection,  by,  220 
distribution  of,  493 

PROLIXITY, 

petition,  in,  46 

PROMISSORY  NOTES, 

execution  by  comxjany,  772 

power  of  liquidator  to  give,  &c.,  307.     [And  see  Bills  of  Exchange 

and  Peomissoey  Notes.] 
proof  in  respect  of,  361 
vote  by  creditor  holding,  174 

PROMOTER, 

misfeasance  by,  539 
public  examination  of,  524 

PROOF  OE  DEBTS,    359—400 

alphabetical  table,  as  to,  365 — 378 
admission  and  rejection  of,  361,  362 

appeal  from,  361 

before  declaring  dividend,  362 

first  meeting,  at,  173,  174 

orders  for  admission  [384] 
affidavits  of,  360,  361 

authority  to  be  stated  vrhen  not  made  by  creditor,  360 

liquidator,  &c.  may  take,  362  ii 

sent,  to  whom,  360  ^ 

statement  of  account,  to  contain  or  refer  to,  360 

vouchers,  to  refer  to,  360 
amendment  of,  365 

after  voting  at  first  meeting,  365 

order  for  [394] 

secured  creditor,  by,  364 
annuity,  for,  359,  371 
appeal  as  to,  360,  361,  365 

filing  proofs  on,  362 

liquidator,  from,  580 

notice  of,  after  notice  of  intention  to  declare  dividend,  363 

official  receiver,  from,  578 
not  liable  for  costs,  362 

open  Court,  to  be  in,  when  not  in  High  Court,  25,  26 

reversal  of  liquidator's  decision  [386] 

summons  for  [385] 

time  for  [385] 
assessing  value  for,  360 
assignee,  by,  365 

equitable  assipnec,  365 
assignment  of  riglit  as  to,  365 
bankruptcy  law,  application  of,  359 
bill  of  exchange,  on,  361,  365 
calls  on  shares  held  by  company,  for,  366 
clerk,  by,  398 
commission,  for,  307 
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PROOF  OF  T):EBTB—contimtccL 
contingent  debt,  for,  306 
contingent  liability,  for,  359,  366 
conti'act,  on,  367 
contributories,  by,  418 
costs  as  to, 

claimant  failing,  367 

creditor  to  bear,  367 

disputing,  liquidator  may  have  to  pay,  367 

official  receiver  not  liable,  362 

taxation  of,  367 
Crown  debts,  363 
damages,  for,  368 
debenture  to  bearer,  on,  404 
directors'  fees,  for  [379] 
disallowance  of,  362  [385] 
discounts,  deduction  of,  360 
double  proofs  not  allowed,  368 
estimate  for  purposes  of,  360 
examination  of,  by  liquidator,  361 
exclusion  for  not  making  in  time,  364 
expunging,  362,  368 

summons  for  [387] 
extending  time  [387,  388] 
extending  time  to  appeal  as  to,  362 
filing,  22,  362,  308 

liquidator,  by,  362 

lists,  362 

official  receiver,  by,  362 
first  meeting',  a,t,  173,  174,  361 
fixing  time,  order  in  voluntary  winding-up  [635] 
form  of  [179—379] 
future  calls,  on,  366 
future  debts  and  liabilities,  for,  359,  361 

list  of,  filing,  362 

subject  to  rebate,  361 
handing  over  to  liquidator,  361 
how  made,  360,  361 
incapable  of  estimation,  396 
indemnity,  on,  366,  369 

letter  of,  on  proving  [383] 
insolvent  company,  in  case  of,  359 
instructions  as  to,  181 
interest,  for,  361 

accruing  after  winding-up,  369 

demand,  what  is  sufficient,  369 

equitable  debt,  on,  370 

insolvent  company,  in  case  of,  369 

judgment,  on,  370 

rate  of,  361,  369 

solvent  company,  in  case  of,  369 

statute,  by,  369 
issue  as  to,  order  for  trial  of  [385] 
judgment,  on,  370  [379] 
Judicature  Act  (s.  10),  application  of,  375 
labourer,  by,  398 
landlord,  by,  342 
"liability,"  for,  359 

meaning  of,  300 
Limitation,  Statute  of,  effect  of,  370 
liquidator, 

banding  over  to,  361 

of  another  company,  by  [380] 
list  of,  360 

monthly  [384] 

tendered  for  filing  (r.  110)  [383] 
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PROOF  OF  BBBTS— continued. 
lodging,  173 

first  meetings,  for,  363 
lost  security, 

affidavit  as  to  [382] 

indemnity  [382] 
memorandum  of  disallowance  of,  362 
mutual  credit,  375,  376 
neglect  to  make  in  time,  exclusion  for,  364 
negotiable  instrument,  in  respect  of,  361 
notarial  charges,  366 
notice, 

admission  or  rejection,  of,  before  declaring  dividends,  362 

complete  proof,  to  [381] 

intention  to  declare  dividend,  to  state  latest  time  for  filing  of,  363 

requiring  fui'ther  evidence  [382] 
oaths  as  to,  administering,  362 
official  receiver, 

duties  as  to,  146,  148 

handing  over  by,  361 

liability  for  costs,  362 

powers  as  to,  362 
official  referee, 

ordered  to  report  on  [385] 
periodical  payments,  in  respect  of,  370 
policies  of  insurance,  in  respect  of,  370 — 372 
preferential  payments,  372,  397 
priority, 

rates  and  taxes,  397  et  seq. 

wages,  397  et  seq. 
production  of  bill,  &c.,  on,  361 
promissory  note,  for,  361 
rates,  for,  373,  397 
reduction  of,  362 
rejection  of,  361,  373 

notice  of,  361  [381] 

order  varying  [386] 
rent,  for,  361 
salary,  for,  373 

directors'  remuneration,  373 

operation  of  winding-up  on,  373 
secured  creditor,  by,  359 — 363,  373 

amendment  of  valuation  and  proof,  364 

balance  after  deduction  of  amount  realized,  363 

bankruptcy  provisions  as  to,  363 

costs,  to  what  entitled,  367,  375 

deducting  amount  realized,  363 

description  of,  373,  374 
charge,  373 

company's  property,  mxist  be  on,  373,  374 
execution,  373 
garnishee,  374 

landlord  who  has  distrained  before  liquidation,  374 
lien,  person  having,  374 
receiver,  possession  by,  374 
Scotland,  arrestment,  &c.,  in,  374 

election  of  liquidator  to  redeem,  364 

exclusion  from  dividend,  364 

oblifration  as  to,  no,  374 

realization  of  security,  363,  364,  374 

redemption,  363,  3G4 

sale,  where  value  unsatisfactory,  363 

security  of, 

description  and  valuation  of  [380] 
inquiry  as  to,  [395] 
production  of,  361 
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PROOF  OF  DEBTS— continued. 
secured  creditor,  by — continued. 

security  of — continued. 

realization  of,  3G3,  364,  374 
redemption  of,  363,  364 
surrender  of,  363,  374 
valuation  of,  363,  374 

surplus  dividend,  364 

whole  debt,  for,  363 
servant,  by,  397 
set-off,  375—377 

allowance  of  [385] 

summons  for  [384] 

banki-uptcy  of  contributory,  in,  376 

calls,  as  to,  375,  376 

commencement  of  winding-up,  376 

contributory,  by,  375,  376 

debts,  after  payment  of,  376 

due  in  same  right,  377 

insolvent  company,  376 

joint  debt,  377 

mutual  credit  clause  (Bankruptcy  Act),  376 

policy,  in  respect  of,  377 

unlimited  company,  in  case  of,  375 

unliquidated  damages,  377 
shareholders,  by,  364 
solicitor,  by  [379] 
solvent  company,  in  case  of,  359 
summons  for  liquidator  to  admit  [384] 
sureties,  by,  377 

payment,  before,  366 

securities,  entitled  to,  378 

standing  in  place  of  principal,  378 
swearing,  181 
table  as  to,  365 
taxes,  for,  378,  397 
trustees,  by,  359,  397 
unsecured  creditor,  by,  Zo^  et  seq. 
unliquidated  damages,  for,  359,  378 
unliquidated  debt,  for,  378 
voucher, 

production  of,  360 

statement  of,  in  affidavit,  360 
wages,  for,  361,  378,  397 
what  debts  provable,  359  et  seq. 
workman,  by  [380]  397 

PEOPERTY, 

abroad,  liberty  to  sell  [292—294] 
collection  of,  by  liquidator,  207,  211,  216,  280 
delivery  to  Hquidator,  280  et  seq.,  781 
disposition  of,  after  winding-up  commenced,  324 

PROPERTY  TAX, 

priority  of,  398 

PROSECUTION  OF  DIRECTORS,  &c.,  551—555 

order  for  (not  in  High  Court),  to  be  made  in  open  Court,  ob  1 
petition  for  leave, 

form  of  [552] 
production  of  deposition,  order  for  [554] 
public  prosecutor,  by,  551 
summons  for  leave, 

form  of  [551] 
supervision  proceedings,  in,  551 
Treasury,  by,  551,  554 
voluntary  winding -iip,  in,  551,  664 


♦ 
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PEOSPECTUS, 

Directors'  Liability  Act,  1890.  .856 
requirements  of  Act  of  1867.. 823 

PROVISIONAL  CERTIFICATE  to  debenture  holders,  406 

PROVISIONAL  LIQUIDATOR,  96—106 
accounts  of, 

orders  as  to  [102,  104] 
affidavits  by,  supporting  application  to  stay  action  [329] 
application  for,  97  [99] 
borrowing-  by,  287 

orders  ginng  leave  [288,  289] 
costs, 

orders  as  to  [104,  105] 

order  in  which  paid,  568 
discharge  of  [104] 
duties  of,  105 

evidence  on  applying  for,  98 
general  meeting,  order  to  call  [350] 
interim,  96,  97,  140 
legal  proceedings,  319 
lend,  leave  to  [288] 

notice  to  official  receiver  of  appointment  as  [101] 
official  receiver  becomes,  on  winding-up,  &c.,  140,  845 

order  appointing  him  [99 — 103] 
orders  appointing,  97  [99 — 103] 
outsider,  when  appointed,  97 
petition  asking  for  [48] 
power  of  Court  to  appoint,  96,  779 
remuneration  of,  98,  230 
restriction  on  powers  of,  98 
security  of,  98 

orders  [102] 
special  banking  account,  102  [103] 
special  manager,  appointment  to  apply  for  [99] 
sue,  liberty  to  [321] 
summons  for  [99] 
winding-up  order,  clauses  as  to  [91] 

PROVISIONAL  WINDING-UP  ORDER,  42,  78,  87 

PROXIES,  174  et  seq. 

authority  to  chairman  to  use  [186] 

blank,  in,  624 

blind  creditor,  of,  183 

certificate  as  to  [182,  184] 

contributories  and  creditors,  by,  182,  183 

first  meetings,  at,  174,  175 

forms  of, 

general  [181] 

special  [183] 
general,  174,  181 
general  meeting,  at,  349 — 356 

[And  see  Geneeal  Meeting.] 
instructions  on,  182 
interested  persons,  to,  175 

Joint  Stock  Companies  Ai'rangcment  Act,  1870,  under,  701  [752] 
minor  not  to  bo,  183 
official  receiver, 

duties  as  to,  146,  147 

first  mooting,  using  at,  175 
solicitation  for,  176 
special,  183,  184 
stamps  on,  182 

supervision  i)ro(;co(]ingfl,  in  [082]  865 
voluntary  windiug-up,  in,  G23 
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PUBLIC  EXAMINATION,  524—538 
absconding  ■witness,  527 
adjournment,  525 

judge,  to,  528 

notice  to  attend  after,  631 
advertisements  of  [531,  532] 
answers, 

explanation  of,  524 

refusal  to  give,  526 
appeal  from  order  refusing,  533 
application, 

appointment,  for,  527 

order,  for,  526 
appointment, 

day  and  place  of  holding,  of,  527 

shorthand  writer,  of,  527  [533] 
arrest  of  examinee  absconding,  &c.,  527 

order  for  warrant  [534] 

order  to  liberate  after  [535] 

warrant  for, 

issue  of,  528 
form  of,  534 
before  whom  held,  525 
Board  of  Trade,  notice  to,  527 
cases  for,  525 

committal  of  examinee,  526 
compuLsory  winding-up,  in  exclusively,  525 
conclusion  order  [538] 
consideration  of  report,  527 

summons  for  [529] 
contributory, 

notice  to  [532] 

taking  part  in,  524 
control  of  Court  and  Board  of  Trade,  526 
copy  of  report  for  examinee,  531 
costs,  awarding,  524 
counsel  and  solicitors,  524 
County  Court,  in,  608 

judge  of,  may  take,  525 
Court  may  put  questions,  524 
creditor, 

notice  to  [532] 

taking  part  in,  524 
declaration  of  shorthand- writer  [534] 
depositions, 

filing,  528 

how  far  evidence,  528,  540 
[And  see  infra  "  notes."] 
director,  of,  524 
discharge  of  order,  533 
discretion  of  official  receiver,  525 
district  registrar  may  hold,  525 
evidence  of  depositions,  528,  540 
ex  parte  application  for,  526,  529 
explanation  of  answers,  524 
failure  to  attend,  order  for  warrant,  527  [534] 
filing  notes,  528 
fixing  day  for,  527 

fraud  by  examinee  must  be  found  to  justify,  525 
fui'ther  report  of  official  receiver,  524,  525 

discretion  of  official  receiver,  525 

form  of  [528] 

supplemental,  526  [533] 
gazette  notice  of  day  appointed  [532] 
grounds  for,  525 
inspection  of  notes,  525 
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PUBLIC  YKAMm ATIOT!i— continued. 
liquidator  may  take  part  in,  524 
master  (Supreme  Court)  may  hold,  525 
necessity  for,  whether  ground  for  winding-up,  41 
notes  of, 

filing,  528 

inspection,  537 

shorthand  writer,  when  [536] 

shorthand  writer  not  employed  [537] 
notice, 

Board  of  Trade,  to,  of  supplemental  report  [532] 

creditors  and  contributories,  to,  527  [532] 

examinee,  to, 

adjourned  meeting,  531 
attend,  to, 

form  [530] 
complete  deposition,  to  [537] 
day  fixed  for,  of,  527 
order,  of  [629] 

Gazette,  in  [532] 

produce,  to  [530,  531] 
official  receiver, 

application  by,  524 

duties  as  to,  150,  524 

may  take  part  in,  524 

reports  by,  524,  525 
official  referee,  before,  525 
order  for  examination. 

Court  of  Appeal,  made  in,  532,  533 

usual  form  [529] 

when  Coiirt  may  make,  524 
order  for  conclusion  [538] 
order  for  issue  of  warrant  to  arrest  [534] 
Palatine  Court,  in,  525 
persons  subject  to,  524,  525 
powers  of  Court  at,  526 — 528 
preliminary  report  of  official  receiver,  524,  627 

not  sufficient  to  justify,  525 
prison,  order  to  release  from  [535,  538] 
procedure  at,  624 

production  of  documents,  notice  as  to,  530,  53 
promoter,  of,  524 
protraction  of,  528 
provisions  of  Act,  524 
questions  by  Court,  524 
refusal  to  answer, 

committal  for,  526 

order  to  answer  [536] 

procedure  on  [636] 
registrar,  before,  525 
release,  order  for  [638] 
report  of  official  receiver, 

consideration  of,  527 

to  be  in  writing,  526 
report  of  registrar  as  to  refusal  to  answer    536 
retained  cases,  in,  527 
service  out  of  jurisdiction,  as  to  [529] 
shorthand  writer,  626 

appointment  [533] 

declaration  by  [534] 

notes  of  [536] 

transcript  [537] 
summons  to  consider  report  with  a  view  to  [629] 
supplemental  report  with  a  view  to,  533 
transcript  of  sliorthaud  notes  [637] 
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PUBLIC  EXAMINATION-cowCmM<>(;. 
warrant  to  arrest, 
form  of  [534] 
order  for  [534] 

PURCHASE, 

assets, 

delivery  to  purchaser,  liberty  for  [687] 

liquidator,  by,  291 

liberty  to  tender  [302] 

member  of  committee,  220 
business,  how  taxes  tu  be  paid  on,  399 
payment  into  Court  on,  order  for  [302] 

[And  see  Sale.] 


QUALIFICATION  SHARES, 

liability  on,  455 

misfeasance  by  receipt  of,  54 1 

order  to  repay  money  applied  in  providing  [546] 

QUEEN'S  BENCH  DIVISION, 

liberty  to  continue  action  in  [337] 
staying  action  in,  order  [331] 
transfer  of  action  from  [o  1 3] 

QUEEN'S  TAXES, 

priority  of,  398 

QUORUM, 

committee  of  inspection,  of,  219 
first  meeting,  at,  175,  176 
general  meeting  of  creditors,  349 
meetings  for  voluntary  liquidation,  at,  620 
memorandum  of  no  quorum  [186] 
provisions  of  Table  A.,  803 


RAILWAT  COMPANY, 

jurisdiction  to  wind  up,  12 

RATES, 

liquidator's  duties  as  to,  216 
payment  of,  order  for  [394] 
preferential,  payment  of,  398,  840 
proof  for,  373,  397 
restraining  distress  for,  [346] 

EE-ADVERTISEMENT  OF  PETITION  [63] 

REALIZATION, 

priority  of  expenses  of,  565,  567 

RECEIPT, 

certificate  of,  form  of  [261] 

RECEIVABLE  ORDER  (Companies'  Liquidation  Account), 
liquidator's  ordinary  payments  [269] 
xinder  sect.  15  of  1890, 

application  for  [259] 

form  of  [261] 

P.  3u 
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RECEIVER, 

debenture  action,  in,  409  et  seq. 

borrowing  by,  leave  for  [426,  427,  430,  431] 

charge  by,  having  priority,  412  [430] 

closing  business,  liberty  for  [426,  430] 

liquidator,  vrhen  appointed,  411 

manager,  and — order  for  [425,  426,  431] 

official  receiver,  when  appointed,  401,  411 

possession,  giving  up,  order  for  [438] 

sales  by,  order  for  [427—429,  431] 
equitable  execution,  by  way  of,  500 
irregularity  in  appointment,  24 
liquidator  in  position  of,  207,  280 
manager,  and  (debenture  action),  410 
official  receiver  may  be  appointed,  401 
secured  creditor,  by — appointment  of,  374 

RECONSTRUCTION, 

sect.  161  of  1862,  under,  761,  790 

RECORD, 

transmission  of,  on  transfer  of  winding-up,  607 

RECORD  BOOK,  209 

committee  of  inspection's  duties  as  to,  222 
entries  in,  234,  238 

general  meeting,  as  to,  350 
liquidator  to  keep,  234 
making  up  of,  238 
official  receiver  to  keep,  where  no  other  liquidator,  144 

RECTIFICATION, 

list  of  contributories,  466 

[And  see  Conteibutoeies.] 
register  of  members,  447,  448 

Liquidator,  by,  sanction  of  Court  required,  448,  849 

order  for  [469] 

REDUCTION,  U 

capital,  of,  fl 

provisions  of  Act  of  1867 . .  819 

provisions  of  Act  of  1877. .  823 
fees,  of, 

in  case  of  arrangements,  as  regards  foreign  companies,  709 
proofs,  of,  361,  362,  373 

[And  see  Proof  of  Debts.] 

RE-ENTRY, 

landlords  and  lessors,  by,  341 — 346 
[And  see  Landloeds.] 


REFUSAL  TO  ANSWER  OR  ATTEND, 

examiner,  before,  119,  120 
certificate  as  to  [119] 
private  examination,  at,  521,  522 
public  examination,  at,  534,  536 


I 


RE-aAZETTING,  32 

REGISTER,  'W 

bills  of  costs  taxed,  of,  569  [576] 
members,  of, 

closing,  power  us  to,  770  - 

inspection  of,  770 

lien  on,  283 
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REGISTER— continued. 

members,  of — continued. 

meaning  of,  6 

penalty  for  not  keeping,  7C9 

persons  on — liability  as  contributories,  449 

jjrimd  facie  evidence,  771 

proposed  name  to  be  entered  in,  769 

provisions  of  Act  as  to,  7G9 

rectification  by  Court,  770 

trusts  not  to  be  entered,  770 
mortgages,  of,  to  be  kept  by  company,  772 
petitions,  of  [23] 
winding-up  orders,  of  [23] 

REGISTERED  COMPANY, 

jurisdiction  as  to,  10 
petition  for  mnding-up,  34 

REGISTERED  OFFICE  OF  COMPANY, 

England  or  Wales,  must  be  within,  for  Act  of  1890  to  apply,  7 

jurisdiction  with  reference  to  situation  of,  13,  14 

meaning  of,  6,  7 

provisions  of  Act  of  1862  as  to,  6,  772,  797 

provisions  of  Act  of  1890  as  to,  6,  7,  852 

imregistered  company,  of,  6,  7,  797 

REGISTRAR, 

bankruptcy,  in, 

may  hold  public  examination,  525 
building  societies,  of, 

notice  of  windiug-up  order  to,  92 
companies  winding-up  (High  Court), 
adjournment  from,  27,  581 
appeal  from,  581 
appointments  befoi'e,  27,  928 
approval  of  costs  by,  570 
chambers,  hearing  of  matters  in,  27 
compliance  attendance  before,  76 
discharging  order  of,  581 
drawing  up  orders,  30,  31 
notes  of  evidence  before,  927 
notice  to  attend  before  [119] 
office  copies,  to  supply,  31 
powers,  27,  28 

transferred  action,  in,  28 
private  examination,  to  hold,  516 
proceedings  attached  to,  21 
public  examination,  may  hold,  525 
transferred  actions,  powers  in,  28 
County  Court,  in,  28 

district,  may  hold  public  examination,  525 
industrial  and  provident  societies,  in  case  of,  616 
Joint  Stock  Companies,  of, 

annual  retui'us  in  winding-up,  849 

copy  of  winding-up  order  for,  92 

dissolution  of  company,  sending  report  of,  601 

filing  contract  with,  456 

liquidator's  statement  to,  under  sect.  15  of  1890, 

form  of  [250] 
notices  to, 

final  meeting  in  voluntary  liquidation  [667] 
liquidator's  appointment,  of  [i;'6] 
resolutions  for  voluntary  liquidation  [626] 
striking  off  name  of  defunct  company,  835 
meaning  of,  8 

3u2 
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REGISTRATION, 

company,  of, 

compulsory,  -when,  799 

fees  on,  809 

oflfice,  792 
debentures,  mortgages,  &c.,  405,  772 
resolution,  626 

[And  see  Registeae.] 

REGULATIONS, 

Board  of  Trade's  power  to  make,  19 
company,  of,  power  to  alter,  773 

REJECTION  OF  PROOFS,  174,  361 
[And  see  Peoof  of  Debts.] 

RELEASE, 

custody,  from  (public  examination)  [535] 
lien,  from,  on  sale  to  new  company  [305] 
liquidator,  of,  596—600,  850 

[And  see  Liquidatoe.] 
provisional  liquidator,  of,  from  security  [104] 

REMOVAL, 

liquidator,  of,  191,  592  et  seq. 

Board  of  Trade's  power,  592 

Courts'  power,  592 
member  of  committee  of  inspection,  219 
official  receiver,  of, 

notice  of,  to  Court,  141 

REMUNERATION, 

committee  of  inspection,  of,  220,  223 

order  for  [227] 
directors,  of,  449 
liquidator,  of, 

accounts  as  to,  232 

application  for,  229 

assessment  of,  229 — 231 
Court  scale,  229 

commission  or  percentage,  to  be  by,  230 

committee  of  inspection  {unless  Court  directs)  to  fix,  230 

disallowance  of,  230 

fixing  of,  230 

Court,  by,  230 

payment  of,  232 

priority  of,  231,  567 

resolution  as  to  [226] 

summons  to  fix,  232 

supervision  proceedings,  in,  692 
conditions  as  to,  in  order  [671] 

voluntary  winding-up,  in,  664,  786 
official  receiver,  of,  140 
official  receiver  and  liquidator,  of,  231 
persons  employed  by  official  receiver  or  liquidator,  569 
provisional  liquidator,  98 

priority  of,  568 
special  manager,  of,  107  [108] 

RENT, 

distraining  for,  341 
future, 

proof  for,  342 

setting  aside  funds  for,  342 
payable  in  advance,  316 
payment  of, 

liberty  for  [3'1 1] 

<irder  for,  or  to  give  possession  [344] 
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proof  for,  361 

future,  342 

proportionate  part,  361 
suing  for,  liberty  for  [3211 

[And  see  Landlords.  J 

REPORT, 

accounts,  as  to,  by  liquidator  [238] 
general  meeting,  results  of,  347  [357] 
official  receiver,  by.  145,  14G 

first  meeting,  as  to,  147  [187—189] 

misfeasance,  as  to,  540 

preliminary  report  [171] 

public  examination,  as  to,  524  et  xeq.     [And  see  Pctblic  Exami- 
nation.] 

special  manager,  as  to  [107] 

summons  for  leave  to  adjust  rights,  on  [494]  and  note 

winding-up,  on,  84G 
solicitor,  by  [203] 

REPRESENTATION  ORDER, 

compulsory  winding-up,  in  [139] 
debenture  action,  in  [420] 
supervision  proceedings,  in,  867 
voluntary  winding-up,  in,  [662]] 

REPRESENTATIVES , 

contributories,  of,  liability  of,  446 

REQUEST, 

concur  in  statement  of  aflEairs  [155] 

REQUEST  TO  SUMMON  MEETING,  348 

RE-REGISTRATION, 

under  Part  VII.  of  Act  of  18G2.  .793  et  seq. 

RESERVE  CAPITAL,  403 

RESIGNATION, 

liquidator,  of,  191,  592 

[And  see  LiauroATOE.] 
member  of  committee  of  inspection,  219  [224] 

RESOLUTION, 

committee  of  inspection,  of, 
calls,  sanctioning,  488 
[And  see  Calls.] 
filling  up  vacancy  [225] 
remuneration  of  liquidator,  as  to  [226] 
special  bank  account,  for  [226] 
extraordinary, 

meaning  of,  6 

voluntary  winding-up,  for,  617 

[And  see  Voluntary  Windino-up.] 
first  meeting,  of,  176 
general  meeting,  of,  348,  349 
special, 

meaning  of,  6,  773 
voluntary  liquidation,  for,  617  et  seq. 
[And  see  Voluntary  Winding-up.] 

RESTORATION  OF  COMPANY'S  NAME,  603,  604,  835 
orders  for  [603] 
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EESTRAINING  PROCEEDINGS,  216,  326—334 
[And  see  Legal  Peoceedings.] 

RESTRICTIONS, 

affidavits— use  of,  as  to  [124] 

provisional  liquidator,  powers  of,  on,  98  [99 — 103] 

«♦  RETAINED"  CASES,  20 

RETAINING, 

solicitor,  201—203 

form  of  retainer  [203] 
■windiag-up  proceedings  commenced  in  wrong  Court,  606 

RETURNS, 

Board  of  Trade,  to, 

bills  of  costs  taxed,  of,  569  [576] 

officers  of  Court,  by,  23 

winding-up  orders  [93] 
official  receiver,  to, 

trading,  of,  by  secretary  or  manager  [278] 
registrar  of  joint  stock  companies,  to, 

annual  list  of  members,  769 

dissolution  of  company,  report  as  to,  601 

voluntary  winding-up,  final  meeting,  666 

REVIEW  OF  TAXATION, 

Board  of  Trade,  at  instance  of, 

ia  Courts  other  than  High  Court,  569 

REVIVOR  OF  PETITION  [85,  86] 

ROCHDALE  COUNTY  COURT, 

jurisdiction  of,  4,  921 

RULES, 

general,  as  to  making,  2,  851 

Board  of  Trade,  by  (administrative),  19 
insertion  of  clauses  ki  schemes  of  arrangement,  as  to,  716 
liquidators,  conferring  certain  powers  of  Court  on,  486 
winding-up,  as  to,  enumeration  of,  2 
[And  see  Appendix  B.] 


SALARY, 

proof  for,  373 

SALE  OF  COMPANY'S  PROPERTY,  291—306 
appointment  of  attorney  for  [306] 
assignment  on,  liberty  for  [300] 
auction,  by,  liberty  for  [295] 
balance,  payment  of,  order  as  to, 

into  Court [298] 

liciuidator,  to  [298] 
bid,  liberty  to  debenture  holders  [428] 
business,  of,  liberty  for  [293] 
carrying  on  business  with  view  to  [277] 
chattels,  of,  leave  for  [292] 
contract  for, 

approval  of  [298] 

order  to  carry  out  [298] 
control  of  Court  over,  291 
conveyances  on, 

approval  of  [301] 

company,  by,  form  of  [652] 

order  for,  300 
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SALE  OF  COMPANY'S  THOYERTY—c oiitiniad. 

Conveyancing  Act  (s.  5),  orders  under  [1502 — UO 1] 
debenture  action,  in,  408  [427—429,  431] 

[And  see  Debentures.] 
debenture  holders,  by,  leave  to  concur  in  [297] 
debenture  trustees,  by,  concur  iu,  direction  to  [301] 
direction  of  Court  as  to,  291 
discharging  property  from  incumbrance  [303] 

payment,  on  [304] 
fixtures,  order  appointing  person  to  distinguish  [317] 
general  liberty  for  [294] 
goodwill,  &c.,  order  for  [293,  294] 
incumbrances,  inquiry  in  case  of  [297] 
leaseholds,  of,  liberty  for  [295] 
liberty  to  debenture-holders  to  bid,  428 
liquidator,  by,  217,  291 
liquidator,  to,  291 
mines,  of — liberty  for  [295] 
mortgage,  under,  liberty  for  [295] 
mortgagees  to  concur  in  [295] 

new  company,  to,  discharge  from  liquidator's  lien  [305] 
newspaper,  of,  leave  for  [293] 
orders  for,  with  payment  into  Court,  293 
paymaster's  certificate  [300] 
payment  in  discharge  of  incumbrances  [302] 
private  contract,  by,  291 
purchase  by  liquidator,  291 
release  from  lien  on  [305] 
restraining,  when  by  execution  creditor,  328 
sanction  not  required  to,  291 
setting  aside,  when  made  to  liquidator,  &c.,  291 
ship,  of,  leave  for  [292] 
special  conditions,  under,  order  for  [298] 
summons  for  leave  for,  291  [292] 
tender,  liberty  to  [302] 
term,  last  day  of,  order  as  to  [301] 
voluntary  "winding-up,  in,  651 

for  shares,  652 
works,  of,  order  for  [294] 

SAVINGS  BANK,  jurisdiction  as  to,  12 

SCHEMES  OF  AERANGEMENT,  699  ei  seq.    [And  see  Aeeange- 

MENXS.] 

SCOTLAND, 

arrestment  Jnrisdictionis  fiindand(e  causd,  336 

Companies  (Winding-Up)  Act,  1890,  does  not  apply  to,  852 

enforcing  orders  made  in,  504 

form  of  order  [505] 
enforcements  of  English  orders  in,  504,  784 
examination  of  persons  in,  785 

order  for  [127] 
garnishee  orders  iu  winding-up  in  [685] 
landlord  as  secured  creditor  in,  342 
orders  against  contributories,  783 
private  examination  in,  523 
sequestration,  title  to  shares,  404 
special  proArisions  of  Act  of  1886 . .  838 

SCRIP  CERTIFICATE, 

(provisional)  for  debentures,  406 

SCRUTINEERS,  621 

SEAL  OF  COMPANY,  291,  651 


1032  INDEX. 

"SEALED,"  8 

SEALING  PROCESS,  29 

SECOND  ADVERTISEMENT  of  winding-up  petition  [63] 

SECOND  PETITION,  43 

costs  of,  92 
form  of  [52] 

SECRETARY  OF  COMPANY, 

affidavit  by,  as  to  books  [111] 

delivery  of  company's  property  by,  order  for  [285] 

liberty  to  employ  [309,  315] 

misfeasance  by,  541 

statement  of  affairs,  duties  as  to,  153 

SECURED  CREDITOR, 

Crown,  in  respect  of  taxes,  398 
landlord,  when  he  is,  341  et  seq. 
orders  as  to  [395,  396] 
proofs  by,  329,  360,  363,  373,  395 

[And  see  JPeoof  of  Debts.] 
restraining  proceedings  by,  328 
security  of, 

giving  up,  after  valuation,  1 74 

inquiry  as  to  [395] 

production  of,  361 

realization  of,  363,  364 

surrender  of,  173 

valuation  of,  173,  174,  363 
correcting,  334  [395] 
voting  by,  173 
who  is  a,  373,  374 

[And  see  Eiest  Meetings  ;  Ceeditoes.] 

SECURITIES, 

sale  of,  272 

SECURITY, 
costs,  for, 

appeals,  of,  584  _  r 

company  plaintiff  or  pursuer,  sect.  69  of  1862.  .325,  776  ■ 

orders  where  petitioner,  74  [75]  Tl 

further  security  [75] 
liquidator  to  give,  order  on  [325,  660] 
misfeasance  proceedings,  in  [549] 
petition,  of,  74 

order  for  [75] 

summons  for  [74] 
refusing,  on  admitting  liability  [550] 
voluntary  winding-up,  in  [660] 
liquidator  and  special  manager,  of,  198 — 200 
amount  of,  198 
Board  of  Trade,  given  to,  198 
certificate  as  to,  198  [199] 

completion  necessary  before  liquidator  can  act,  198 
diminishing,  198 
failure  to  give,  198 

guarantee  society  ordered  to  pay  amount  of  [199] 
nature  of  [198] 
outside  liquidator,  198 
rf'tnoval  fur  not  keeping  up,  199 
provisional  liquidator,  by,  98,  102 

roleasu  from  [102] 
special  manager,  by,  107  [108]  110 

[And  see  supra.l 
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SEPARATE  ESTATE, 

female  contributory,  447 

balance  order  against  [482] 

SEQUESTRATION, 

enforcing'  order  by,  499,  600 
restraining,  326 

SERVANT, 

dismissal, 

Court  appointing  a  receiver,  by,  412 

winding-up  operates  as,  373 
priority  of  w  ages  of,  398 
proof  by,  397 

SERVICE, 

afSdavit  of, 

notice  of  final  settlement  of  list,  of  [464] 

order,  on  several  persons  [484] 

petition  to  wind  up  [64,  G,)] 

subpoena  and  notice  to  witness  [120] 

substituted  [68] 

in  support  of  summons  for  [65] 

summons  to  pay  arrears  of  call  [489]  and  note, 
indorsement  on  order  for  [131]  500 

balance  order,  on  [482] 
judgment  or  order,  of, 

debenture  actions,  in  (new  rule),  422 

dispensing  with,  order  [421] 

requisites  as  to,  131 

showing  original,  484 
memorandum  of,  by  person  effecting  [485] 
memorandum  on  judgment  or  order  for  service  [113,  482]  500 
notice,  of,  27 
order  for  [132—134] 
out  of  jurisdiction,  131 
petition,  of,  63 

affidavits  of  [64,  65] 
postal,  131 
process,  of,  29,  131—136 

County  Courts,  in,  607 

out  of  jurisdiction,  131 
substituted, 

of  order  [135] 

of  petition,  order  [65,  68] 

of  summons  [593,  659] 
summons,  &c.,  27 

afiBdavits,  notice  of,  927 
supervision  order,  of,  83 
time  for,  27 
winding-up  order,  of,  93 

SET-OFF,  375—377. 

[And  see  Peoof  of  Debts.] 
allowance  of,  order  [385] 

company  and  contributory,  as  between,  486,  488,  494 
debentures,  as  regards,  406 
directors'  fees,  376 
landlord,  by,  377 
misfeasance  proceedings,  in,  542 

SETTLEMENT  OF  LIST  OF  CONTRIBUTORIES,  447 

[See  CONTEIBUTOEIES.] 

SEVEN  MEMBERS, 

unlimited  liability  when  less  than,  773 

winding-up  where  less  than,  13,  34,  35  ; 
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SHARE  WARRANTS  TO  BEARER, 

provisions  of  Act  of  1867 . .  822 

SHAREHOLDERS, 

[And  see  Conteibutoeies.] 
dividends  or  returns  to,  493 

voluntary  winding-up,  in,  648 
meeting  of,  order  for  [351] 
petition  by,  41 

fully  paid-up  [53] 
proof  by,  364 

SHARES, 

allotment  moneys,  order  for  payment  of  [492] 

summons  for  [488] 
cash  payable  on,  primA  facie,  823 
certificate,  prima  facie  evidence,  770 
charging  order  on  [501] 
consolidation,  notice  of,  770 
forfeiture,  provisions  of  Table  A.,  801 
fully-paid,  contracts  as  to,  456 
numbers,  to  be  distinguished  by,  769 
personal  estate,  769 

preference,  as  regards  return  of  capital,  493 
purchase  by  company  of  its  own,  455 
Scotch  sequestration,  title  under,  494 
stock,  conversion  into  (notice  of),  770 
transfer  of,  769 

transmission,  provisions  of  Table  A.,  as  to,  801 
vesting  order  of  right  to  transfer  [316]   . 

SHERIFF, 

restraining  sale  by,  328 
withdrawal  of,  order  for  [331,  332] 

first  charge  to  execution  creditor  [332] 

priorities  preserved  [332] 

SHIP, 

lien  on,  order  giving  effect  to  [334] 
restraining  proceedings  against  [334] 
sale  of,  liberty  for  [292] 

SHORT  NOTICE  OF  MOTION,  25 

SHORTHAND  WRITER,  J 

expenses  of,  567  « 

notes  of  evidence,  123 
private  examination,  at  [520] 
public  examination,  at,  626 

[And  see  Public  Examination] 

SHOW  OF  HANDS,  620 

SOLICITATION  OF  VOTES, 

liquidator's  appointment,  as  to,  175 

SOLICITOR, 

application  for  leave  to  employ  [202] 

bill  of,  taxing,  569 

Board  of  Trade's  sanction  to  employment  of,  201  [202] 

certificate  as  to  remuneration  of,  569 

change  of,  order  for  taxation  on,  672 

committee  of  inspection's  sanction,  201 

company,  of, 

delivery  of  papers,  order  for  [284] 

misfeasance  proceedings  against,  542 
costs  of,  taxation,  569 
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SOLICnOn— coil  tin  lud. 

Court's  sanction  to  employment  of  [202] 
delivery  (of  books  and  other  property),  by  [284] 
employment  of,  201 — 203 

sanction  to  [see  above] 
lien  on  file,  not  allowed,  50G 

liquidator,  under  no  personal  liability  to,  201,  ')66 
officer  of  company,  when,  542 
official  receiver's  sanction,  201  [202,  227] 
proof,  by  [379] 
public  examination,  at,  524 
record  book,  entries  in,  as  to,  238 
report  by  [203] 
retainer  [203] 

SOLVENT  COMPANY, 

proof  of  debts,  in  case  of,  359 

SPECIAL  BANK  ACCOUNT,  98,  391 
[And  see  Banking  Account.] 

SPECIAL  CASE,  590,  608 

SPECIAL  EXAMINER,  125,  126 
appointment  of  [126,  519] 
appointment  of  district  registrar  as  [126] 

SPECIAL  MANACER,  107—110 
accounts  of ,  107,  110 

affidavit  as  to  [110] 
application  for  [107] 
costs  of,  567,  568 
orders  appointing  [108,  109] 
removal  of,  199 
remuneration  of,  107  [108] 

priority  of,  514 
report  as  to  [107] 

security  of,  107  [108]  110,  198—200 
[And  see  Secueity.] 

SPECIAL  PROXY,  174,  175 
form  of  [183] 

SPECIAL  RESOLUTION, 

definition  in  Act,  6,  773 
voluntary  winding-up,  617 

notices  for  [618,  619] 
winding-up  by  Court,  for,  34 

SPECIALTY  DEBT, 

liability  of  contributories,  446  777 

ST.  THOMAS'  DOCK  ORDER  [80] 

STAMPS, 

affidavit,  on,  30 

debenture  holders'  action,  in,  408 

exemptions  from  duty,  577 

fees  taken  by,  903,  904 

judicature,  when  used,  904 

order,  on,  31 

petition,  on,  44 

proxy,  on, 

cancelling,  624 

exemption  from,  in  compulsory  winding-up,  182 

voluntary  winding-up,  in,  623,  624 

where  obtained,  930 
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STANDING  OVER  OF  PETITION, 

danger  of  consenting  to,  79,  80 
general  meeting  as  to,  79,  350 
orders  for  [80] 
substituting  petitioner  on,  78,  80 

STANNARIES  JURISDICTION, 

abolition  of  Stannaries  Court,  9,  605,  861 

appeals  from,  613 

costs  in,  925,  926 

County  Courts  of  Cornwall,  vested  in,  923 

County  Court  (Stannaries  Jurisdiction)  Rules,  1897.  .924 

jurisdiction  (former)  of  Stannaries  Court,  14,  16,  17 

assigned  to  Cornwall  County  Courts,  923 

transferred  to  County  Court,  9,  861 
order  assigning  jurisdiction  of  abolished  Court,  923 
petition  under  [59] 
priority  in  distributing  assets,  567 

provisions  of  Stannaries  Act,  1887,  not  affected  by  Preferential  Pay- 
ments Act,  399 
provisions  of  Stannaries  Court  (Abolition)  Act,  1896.  .861 
Rules  of  1897  as  to,  924 
"  Stannaries  Court  "  defined,  7 
title  of  County  Court  proceedings  [21] 

STATEMENT  OF  AFFAIRS,  153—166,  846 
affidavit  of  concurrence  in  [166] 
attendances  as  to,  154 
certificate  extending  time  for  [155] 
concurrence  in,  153 

order  for  [155,  156] 
contents  of,  153 

contributory 's  right  to  inspect,  153 
creditor's  right  to  inspect,  153 
default  as  to,  153 
expenses  of,  153,  154 

priority  of,  567 
extending  time  for,  154 
fiUng,  154 

first  meetings  may  be  held  before  submission  of,  154 
form  of  [149—165]  _ 
inspection,  who  entitled  to,  153 

improper,  153 
note  as  to,  in  winding-up  order  [89],  90  _ 

notice  to  submit,  &c.  [154]  'M 

official  receiver,  " 

certificate  of,  extending  time  [155] 

duties  as  to,  145,  153 

interviews  with,  154 

observations  on,  not  to  be  circulated,  929 
order  to  submit  or  concur  in  [155,  156] 
penalties  for  default,  153 
preparation  of,  153 

publication  of  observations  on,  not  allowed,  929 
request  to  concur  in  [155] 
submission  of,  153 
summary  of  [160] 
verification  of,  153 

STATEMENT  OF  CLAIM, 
debenture  action  [414,  416] 

STATUS, 

alteration  of,  324 


INDEX.  1037 


STATUTES, 

list  of  principal,  relating  to  winding-up,  I,  2 
[And  see  Appendix,  pp.  764  et  seq.'\ 

STATUTORY  COMPANY, 

j  urisdiction  as  to,  1 1 

STATUTORY  DEMAND, 

fonn  of  [53] 

how  made,  35 

statement  of,  in  petition  [53] 

STAYING  ACTIONS  AND  PROCEEDINGS, 

against  company,  326  ct  seq. 

arrangement  under  Act  of  1870,  in,  742  et  seq. 

supervision  proceedings,  in,  677 

voluntary  winding-up,  in,  622 
petition,  34  [81] 
proceedings  on  appeal,  583 

order  for  [586] 
Queen's  Bench  action  [331] 
voluntary  winding-up,  656  [667] 
winding-up  order  (drawing  up),  42 
winding-up  proceedings,  power  of  Court,  779 

STOCK, 

conversion  of  shares  into,  provisions  of  Table  A.,  802 

STRIKING  OFF  LIST, 
order  for  [467,  468] 

[And  see  Conteibutories.] 

STYLE  OF  LIQUIDATOR,  206 

SUB-CONTRACT, 

fully  paid  shares,  as  to,  457 

SUBDIVISION  OF  SHARES, 
provisions  of  Act  of  1867.  .821 

SUB-MANAGER, 

as  to  appointing,  845 

SUBPCENA,  117 

ad  test.,  form  of  [118] 

affidavit  of  service  of  [120] 

Chambers,  for  attendance  at,  118 

duces  tecum,  form  of  [119] 

indorsement  on  [119] 

liquidator,  to,  119 

prcecipe  for  [117] 

private  examination,  improper  in,  518 

SUBSCRIBER  TO  MEMORANDUM, 

member  of  company,  455,  769 

filed  contract  does  not  affect  liability,  458 

SUBSTITUTED  SERVICE.     [And  see  Seevice.] 
affidavit  of  [68] 

affidavit  on  summons  asking  for  [65] 
orders  for  [66,  135,  136,  65U] 
summons  [593,  659] 
summons  for  order  for  [136] 
voluntary  winding-up,  in  [659] 

SUBSTITUTING  PETITIONER, 

withdrawal,  &c.,  on,  78—80 
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SUBSTRATUM  GONE, 
petition  on,  36  [54] 

SUMMARY, 

liquidator's  accounts,  of,  233  [242] 

release,  on  [598] 
statement  of  affairs  [166] 

SUMMONS, 

affidavit  evidence  on,  123 
directions,  for  [308] 
duplicate  of,  26 
evidence  on,  123 

to  be  filed  before  service,  927 
ex  parte,  26 
general  form  of  [26] 

originating  [657] 
hearing  of,  27 
issuing  of,  26 
originating,  27 

enforcing  charging  order — order  on  [397] 

ex  parte  [657] 

service,  as  to,  27 

affidavits  to  be  filed  before,  927 

substituted  service  [659] 

transfer  of  winding-up,  for  [508] 

voluntary  -winding-up,  in  [657] 
preparation  of,  26 
provisional  liquidator,  for  [99] 
service,  27 

affidavits  to  be  filed  before,  927 

substituted,  659 

County  Court,  in,  29 
out  of  jurisdiction,  131 
substituted  service,  for  [136,  659] 

petition,  of  [65] 
time  to  file  evidence,  for  [123] 

SUPERVISION  (Winding-up  under),  668  et  seq.,  788,  789 

[See  WlNDINQ-UP  UNDEE  StTPEEVISION.] 

SUPPLEMENTAL  LIST, 

contributories,  of  [465] 

SUPPLEMENTAL  REPORT, 

public  examination,  on,  526  [533] 

SURCHARGES, 

banking  account,  in  respect  of,  267 

SURETIES,  . 

clause  as  to,  in  compromise  agreement  [561] 
proof  of  debt  by,  377 

[And  see  Peoof  of  Debts.] 

SURPLUS  ASSETS, 

allcgiition  as  to,  in  shareholder's  petition  [53] 
distribution  in  winding-up,  493,  494 

SURRENDER, 

poSHCHsion  to  landlord,  of  [314,  345] 
security,  of — on  proof  of  debt,  173 

SURVEYOR, 


I 


appointment  of,  to  distinguish  fixtures,  &o.  [317]  ■ 
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SUSPENSION  OF  BUSINESS, 
petition  on,  34 

SWEARINa  AFFIDAVIT.  181 

SYNDICATE, 

jurisdiction  to  wind  up,  12 


TABLE  A., 

accounts,  806 

advances  before  calls,  800 

audit,  807 

balance  sheet,  806 

bankruptcy  of  shareholder,  801 

calls,  as  to,  800 

capital,  increase  of,  802 

casual  vacancies  in  directorate,  805 

certificates,  as  to  issue,  800 

chairman,  general  meetings,  803 

committees  of  di^rectors,  805 

death  of  shareholder,  801 

declaration  of  chairman,  resolution  passed,  803 

directors,  804 

casual  vacancies,  805 

disqualification,  804 

powers  of,  804 

proceedings  of,  805 

removal,  805 

rotation,  804 
disqualification  of  directors,  804 
dividends,  806 
forfeiture  of  shares,  801 
general  meetings,  802 

chairman,  803 

quoriun,  803 
increase  of  capital,  802 
notice  to  members,  807 
poll,  803 

powers  of  directors,  804 
proceedings  of  directors,  805 
proxy,  voting  by,  804 
quorum  of  general  meeting,  803 
removal  of  directors,  805 
reserve  fund,  806 
rotation  of  directors,  804 
stock,  conversion  of  shares  into,  802 
transfer  of  shares,  800 
transmission  of  shares,  801 
validity  of  irregular  proceedings,  805 
votes  of  members,  803 

TABLES, 

contributories — of  leading  cases  as  to,  451 — 459 

creditors — as  to  proofs  by,  365 

official  receivers,  of.  Appendix  D.,  931 

rules,  &c.  applicable  to  old  and  new  practice,  2 

TAXATION  OF  COSTS  AND  CHARGES, 

compulsory  winding-up,  in,  568 
supervision  proceedings,  in  [694]  and  notes 
voluntary  winding-up,  664 
[And  see  Costs.] 
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TAXES, 

Crown's  priority,  368,  397 
income  tax, 

affida\dt  of  officer  of  company  as  to,  400 

claim  for  relief  from  [400] 
possession  retained  by  official  receiver  or  liquidator — when  amount 

provable,  346,  399 
priority  of,  345,  398  '  -' 

proof  for,  346 

TAXING  MASTER  OR  OFEICER, 

meaning  of,  8 
transferred  actions,  in,  28 

[And  see  Registeah.] 

TERM, 

last  days  of — liberty  to  assign  [301] 
renewal  of — liberty  for  [316] 

"THE  ACTS," 
meaning  of,  7 

TIME, 

abridging,  24 
appealing,  for. 

High  Court,  from,  583 

proofs,  as  to,  362 
extension  of, 

generally,  24 
filing  affidavits  on  petition,  70 

extending  time  for,  order  [71] 

TITLE, 

action,  of,  401 

winding-up  petitions  [20,  21]  and  notes 

TRADING  ACCOUNT,  251 

auditor  of — appointment  of  [227] 

form  of  [236] 

form  of,  under  sect.  15  of  1890  [253] 

liquidator,  when  to  be  kept  by,  233 

return  of  trading  [278] 

verification  of,  233  [236] 

weekly  amounts  of,  to  be  entered  in  cash  book,  233 

TRANSCRIPT  OF  SHORTHAND  NOTES, 

public  examination,  at  [537] 

TRANSFER, 

action,  of,  512 — 515 

application  for,  512 

ex  partt^,  when,  512 
Chancery  Division,  in  [513] 
consent  unnecessary  to,  612 
control  of  Court  after,  514 
debenture  holders,  by,  401,  512 
High  Court,  jurisdiction  of,  512 
Lord  Chancellor,  by,  512 

notice  of  motion  and  order  [514,  515] 
mortgagees,  by,  512 

Queen's  Bench  Division,  from — order  for  [513] 
registrar's  powers  after,  28,  514 
"  retained  "  cases,  in,   512 
Retting  aside  judgment  after,  order  for  [514] 
Htaiiips  to  bi'  used  in  action,  513 
hunitiions  f<jr,  512 

"winding-up  matter,"  meaning  of,  in  transferred  action,  513 
wuiding-up  order — may  be  made  after,  612 
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TRANSFER— CO?)  tinned. 
shares,  of, 

after  commencement  of  winding-up,  324,  454 
in  voliuitary  liquidation  (sect.  131),  786 
vesting  order  of  right  to  make  [316] 
winding-up  proceedings,  of,  506 — 511 
application  for. 

County  Court,  from. — notices  of,  to  petitioner  and  others,  508 

ez  parte,  when,  509 

notice  of,  507—509 
before  winding-up  order,  506,  508 
building  society  (registered),  507,  615,  860 
commenced  in  -wTong  Court,  506 
copy  order  to  be  lodged  with  registrar,  507 
County  Court,  from,  506—508 

costs  on  application  for,   509 

misfeasance  proceedings,  506 

order,  before,  506 

particular  proceedings,  506 

petition  opened,  after,  506 

practice  directions  as  to,  508 

voluntary  liquidation,  506 
Court,  from  one  to  another,  506  [509,  510] 
distinctive  number  on,  new,  508 

ex  parte  application  for,  by  official  receiver  [509]  and  note 
High  Court,  from,  or  to,  506,  507 
industrial  and  provident  society,  of,  507,  008 
judge,  from  one  to  another,  506 
jurisdiction, 

County  Court,  507 

High  Court,  of,  506 

Lord  Chancellor,  of,  506 

Stannaries  jurisdiction,  506 

winding-up  jurisdiction,  only  to  Coui't  having,  506 
London  County  Courts,  506 
misfeasance  proceedings,  of,  506 
notices  as  to,  507,  508  [510] 
number,  new  distinctive,  508 
official  receiver, 

appointment  of  deputy  after  [510] 

service  of  notice  of  application  for,  507 

who  to  act  as,  after,  507 
order, 

building  society  to  High  Court  [509] 

copy  to  be  lodged  with  registrar,  507 

County  Court  to  High  Court  [509] 

general  form  [509] 

High  Court  to  County  Court  [510] 

notices  of. 

Board  of  Trade  and  official  receiver,  507  [510] 
petitioner,  to,  508 
particular  proceeding,  of  any,  506 
practice  directions  as  to,  508 
record,  transmitting,  507 
"retained"  cases,  506 

retaining  proceedings  instead  of  making  order,  506 
service  of  notice  of  application,  507,  509 
stage,  at  what  made,  506 

summons  for — County  Court  to  High  Court  [508] 
voluntary  liquidation  proceedings,  in.  506,  654 
wrong  Coui't,  from,  506 

TRIAL, 

liberty  to  proceed  to  [321] 

P.  3  X 
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TRUST  DEED, 

debenture  liolders',  407 
statement  of  claim  in  case  of  [416] 

TRUSTEES, 

debenture  holders,  for, 

agent,  leave  to  appoint  [434] 
payments,  &c.,  leave  to  make  [435] 

delivery  of  company's  property  to  liquidator,  280 

enforcing  orders  against,  499 

proofs  by,  378 


ULTRA  VIRES, 

contract, 

filing,  457 

leave  to  continue  proceedings  to  set  aside,  336 

UNABLE  TO  PAY  DEBTS, 

when  company  to  be  deemed,  34,  35,  778 

UNCALLED  CAPITAL, 

charge  on,  403 

liability  for,  448 

liqiudator  to  call  up,  for  mortgagee  [436,  437] 

UNCLAIMED  DIVIDENDS,  246  et  seq. 
[And  see  Undisteibuted  Assets.] 

UNCLAIMED  FUNDS,  246  et  seq. 
[And  see  Undisteibuted  Assets.] 

UNDERTAKING, 

damages  for,  on  motion  [329] 

inquiry  as  to  [343] 
debenture  charging,  403 
filing  affidavits  out  of  time,  on,  928 

UNDISTRIBUTED  ASSETS,  s.  15  of  1890, 
afiidavit, 

non-compliance  with  Board  of  Trade  order,  as  to  [258] 
no  receipts  or  payments,  246  [254] 
registrar  of  joint  stock  companies  [258] 
service  of  Board  of  Trade  order  [259] 
verifying  account  of  unclaimed  funds  [255] 
verifying  liquidator's  statement  [254] 
application  of  s.  15  of  1890, 

compidsory  winding-up,  to,  244 
voluntary  winding-up,  to,  244 
winding-up  under  supei'vision,  244 
application  to  Court  as  to,  247 
appointment  of  person  to  collect,  248 
audit  of  verified  general  account,  246 
bankruptcy  provisimis  ;i])plied  as  to,  244,  246,  248,  219 

Board  of  Trade  apjilicatiuus  to  Court,  247  — 

Board  of  Trade  rec^uest  for  particulars  [255]  ■ 

certificate  of  receipt  [261]  jB 

claims  to,  247,  248 
companies  liquidation  account, 

payment  in,  by  liquidator,  246 

application  for  receivable  order  [259] 
certificate  of  rcccii>t  [261] 
enforcing,  261 
receivable  order  [201] 
payment  out, 

application  fur  payable  order  [202 — 204] 
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UNDISTRIBUTED  ASSETS-continued. 
"concluded,"  when  •winding-up  is,  245 
"  control  "  of  liquidator,  moneys  under,  241,  248 
County  CoTirts,  procedure  in,  217 
Court,  application  to,  by  Board  of  Trade,  247 
discovery,  application  of  bankruptcy  provisions  as  to,  244,  246,  248, 

249 
distribution  of,  248 

dividends  unclaimed  for  six  mouths,  246 
enforcing  payment  in,  261 
furnishing  particulars  to  Board  of  Trade,  240 
general  account  on  oath,  240 
High  Court,  applications  in,  247 
information  as  to  pending  liquidations,  244  et  seq. 
liquidator's  statement  [250] 

[^Vnd  see  xnfra.'\ 
list  of  amounts  paid  to  contributories  [254] 
list  of  dividends  or  composition  [253] 
notice  of  motion  for  verified  account  [257] 
orders  for  verified  account, 

Board  of  Trade,  by  [256] 

Coui-t,  by  [259] 
Palatine  Courts,  procedure  in,  247 
particulars  of  [255] 

payable  order,  application  for  [262 — 264] 
paying  in,  or  receivable  order,  application  for  [259] 
payment  in  and  out.     [See  supra,  "  companies  liquidation  account."] 
proceedings  under  s.  15  of  1890.  .247,  256 

title  of  [257] 
receivable  order  [261] 
request  for  particulars  of  [255] 
statement  for  registrar  of  joint  stock  companies,  244 

affidavit  verifying",  245  [254] 

commencement  of,  246 

duplicate  of,  245 

form  of,  245  [250] 

sent,  when,  245 
trading  account  [253] 
verified  general  accoimt,  246 

affidavits  [258,  259] 

notice  of  motion  [257] 

order  of  Court [259] 

UNLIMITED  COMPANY, 
meaning  of,  5 
security  for  costs  by,  325 
winding-up  of,  10 

UNLIMITED  LIABILITY, 

directors,  of,  under  Act  of  1867.. 818 

UNLIQUIDATED  DAMA.GES, 

proof  in  respect  of,  359,  378 
voting  in  respect  of,  173 

UNREGISTERED  COMPANY, 

application  of  Act  of  1862  to,  797 

calls,  in,  order  to  pay  [483] 

contributories,  450 

County  Court  jurisdiction  as  to,  605 

jurisdiction  as  to,  10 

meaning  of,  0 

petition  to  wind  up,  37  [55] 

vesting  order,  in  case  of  [218] 

voluntary  winding-up, 

not  subject  to,  617 

registration  for  purpose  of,  617 
winding-up,  797,  798 

3x2 
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UNSECURED  CREDITOR, 

proof  by,  359  et  seq. 

[And  see  Pkoof  of  Debts.  J 


VACANCY, 

committee  of  inspection,  on,  219 
liquidator's  office,  in,  148,  592  et  seq. 
voluntary  liquidation,  in,  626,  787 

VALUABLES, 

Kberty  to  liquidator  as  to  return  of  [318] 

VALUATION, 

debt,  of,  for  purposes  of  proof,  &c.,  360 
liberty  to  liquidator  as  to  [317] 
secui-ity,  of,  173,  174 

VAUGHAN  WILLIAMS,  J., 
jurisdiction  of,  15 

VENDOR, 

compromise  with  [432] 
lien  of,  leave  to  enfoi-ce,  335 

VERIFICATION, 

affidavits  of,  233  [254,  255] 
statement  of  affairs,  of,  153 

VESTING, 

company's  property  does  not  vest  in  liquidator  on  winding-up,  653 

VESTING  ORDER, 
liquidator,  in,  217 

unregistered  company,  217 

form  of  [218] 
removal  of,  on  [595] 
right  to  transfer  shares,  of  [316] 
unregistered  company,  in  case  of  [218] 

VOLUNTARY  WINDING-UP,  617  et  seq. 
account  of  debts,  order  for  [638] 
account  under  s.  15  of  1890.  .628 
accounts  of  liquidators,  627  [628] 

final  meeting,  at,  665 
action, 

liquidator,  by,  655 

notice  of  motion  to  restrain,  632 

proceeding  with,  after  notice,  632 

restraining  and  staying,  as  to,  632 
affidavit  as  to  [632] 

summons  by  liquidator  to  restrain  [632] 
adjournment  of  meeting, 

chairman's  power,  624 
discretion,  625 

no  notice  of  adjourned  meeting  usually  required,  624 
adjudication  ou  claim,  summons  for  [637] 
adjustment  of  rights  of  contributories,  649,  656,  786 

order  as  to  [050] 

summons  as  to  [649] 
adoption  of  ])roceediiigs  in  subsequent  compulsory  licpiidation,  788 
advertisement,  suljHtitutoiI  service  by  [059] 

creditors,  for,  of  final  meeting  [005]  and  note 
adyfTtisemciit  of  resohition  [625]  780 
allowance  of  debt,  notice  of  [037J 
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amendmeuts  at  meetings,  62 1 
appearance  in, 

notice  of  [6-58] 

prcccipc  for  [GoS] 
application  to  Court  by  liquidator  and  contributories,  654— 6;5G,  787 

cases  for,  65G 

Com-ts  having-  jurisdiction,  655 

origiuating  summons  required,  655 
form  of  [657] 

who  may  apply,  654 

[And  see  infra,  "  Court."] 
^PPly>  general  liberty  to  [662] 
appointment  of  liquidator,  786 
arrangements,  651.     [And  see  Aheanqements.] 

creditors,  with,  when  binding,  787 
appeal  in  such  cases,  787 
assets, 

order  for  delivery,  631 

taking  possession  of,  630 
"  B  "  list  of  contributories  in,  645 
bar,  prima  facie,  to  winding-up  petition,  42 
better  particulars  of  claim,  order  for  [640] 
Board  of  Trade,  returns  to,  sect.  15  of  1890.  .244 
books  of  company, 

disposal  of,  666 

evidence  of,  789 

lien,  when  exempt  from,  631 

order  for  delivery,  631 

possession  of,  taking,  630 
books  to  be  kept  by  liquidator,  627 
borrowing  by  liquidator,  653,  656 
building  society,  of,  12,  614,  615 
business,  carrying  on,  651 
calls  in,  644—648,  786 

borrowing  on,  653 

compromise  of,  556,  789 

declaration  of  liquidator  making  [645] 

enforcing  payment  of,  646 

made  before  winding-up,  647 
notice  of  motion  for  [646] 
orders  for  payment  [647] 
summons  for  [646] 

form  of  [645] 

how  made,  645 

interest  on,  646 

made  before  winding-up,  647 

notice  of  [645]  and  note 

order  enforcing  [647] 
calls,  notice  of  intention  to  make,  645 

order  for  payment  of  [646 — 648] 

summons  for  payment  of  [646] 
carrying  on  business  by  liquidator,  651,  655 

sanction  of  Court  to,  651 
certificate  of  debts  and  claims  [639] 
chairman  of  meeting, 

adjourning  meeting-,  624,  625 

conclusive  declaration,  621 

power  to  dissolve  meeting,  625 
Chanceiy  Order  of  Nov.  1862,  application  of,  864 
circumstances  in  which  it  may  take  place,  785 
claims,  liquidator  to  investigate,  636 
commencement  of,  625 

alteration  of,  625 

what  is,  625,  786 
company  limited  by  guarantee,  effect  on,  786 


1046  INDEX. 

VOLUNTARY  WINDING-UP— co^CiwMCfi?. 
compromises  in,  650,  651 
cross-claims,  of  [564] 

Joint  Stock  Companies  Arrangement  Act,  under,  699  et  seq. 
compulsory  order  notwithstanding,  39 
compulsoiy  winding-up, 

adoption  of  voluntary  proceedings  in,  788 
official  receiver's  petition  for,  34 
other  people's  jDctition  for,  34 
conditions  of  sale  in,  652 
consequences  of,  786 
contract  excluding,  whether  valid  (see  Ellis  v.  Dadson,  60  L.  J.  Ch. 

353) 
contributories  in, 

adj listing  rights  of,  786 
application  to  Court  by,  654 — 656 
"B"  Hst  of,  645 

calls  on,  644 — 648.     [And  see  supra.'] 
compromise  with,  650,  651.     [And  see  iM/rrt.] 
disputed  cases  as  to,  644 
distribution  of  surplus  amongst,  648 
orders  [649,  650] 
summons  [649] 
dividends  to,  648,  649 
list  of,  practice  as  to,  642 — 644 

adoption  of,  in  compulsory  winding-up  (see  Taurine  Co.,  25 

C.  Div.  118) 
application  to  Coiort  to  settle,  643 
certificate  of  settlement  of,  643 
form  of  [642] 
notice  of  settling  [643] 

omitting  fully  paid-up  shareholders  from,  644 
settling,  642 

striking  name  off,  643,  644 
meetings  of,  653,  654 

how  called,  653 
objections  by,  how  taken,  644 
order  against,  to  pay  calls  [647] 
paid-up  shareholdei's,  644 
status,  altering,  644 
striking  off  list,  643,  644 
summons  as  to,  644 
transferee  of  shares  on  "  A  "  list,  644 
convej^ance  of  freeholds  in  [652] 
costs  of  liquidation, 

payment  and  priority,  664,  788 
security  for,  where  company  applies  [660] 
taxation  of,  664 
forms  [665] 

County  Courts, 

application  in,  608,  654 

transfer  from,  506 
Court,  application  to  (sect.  138),  654,  787  et  seq. 

appearance  to,  658 

contributory,  by,  654 

how  made,  655 

liquidator,  by,  Qbi  et  seq. 

matters,  with  regard  to  what,  655  et  seq. 

notice  of  motion  on  [656] 

questions  arising  in  li(]uidation,  as  to,  654 

settle  list  of  contributories,  643 

substituted  service  of  [659] 

summons,  form  of  [657] 
"  Court,"  definition  of,  654 
Courts  having  jurisdiction,  654 — 656 
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VOLUNTARY  WINDING-UP— fO/;///(««/. 
creditors  in,  633  et  seq. 

abroad,  G35 

accouut  of  debts,  order  for  [638] 

adjudication  on  claims,  summons  for  [637] 

advertisement  for,  635 
form  of  [G34] 

allowance  of  debt,  notice  of  [637] 

ascertained  and  jiaid,  to  be,  634 

authority  to  appoint  liquidator,  786 

certificate  of  debts  [G39] 

claims  of,  to  be  investigated,  636 

Court,  cannot  apply  to,  655 

declaration  in  support  of  claim  [037] 

disallowance  of  claim  [641] 

dividend, 

declaration  of  [64 1] 
notice  of  [64 2] 

extension  of  time  for  evidence  [640] 

fixing  time  to  come  in  [638] 

fixing  time  for  proving,  orders  for  [635,  638] 

inquiry  for,  order  for  [638] 

list  of  debts  and  claims  [636] 
how  to  be  framed,  636 

meetings  of,  653,  654 

Court's  direction,  as  to,  654 

notice  to  [634] 

notice  to  come  in  and  prove  [637] 

pari  passu  distribution  amongst,  634 

particulars  of  claim,  order  for  [640] 

prejudiced  by,  not  to  be,  788 

proofs  by,  634 

saving  rights  of,  788 

secured,  634 

summons,  when  claim  disputed  [637] 
cross-examination,  order  for  [661] 
debts  and  liabilities, 

order  for  inqtdry  [638] 

payment  of,  634 

[And  see  Ceeditoes.] 
declaration, 

chau-man  of  meeting,  of,  620 

creditor  in  support  of  claim,  of  [637] 
delegation  of  authority  to  appoint  liquidators,  786 
delivery  of  books,  papei's,  &c.,  enforcing,  656 
destruction  or  disposal  of  books,  601,  666 
directors, 

effect  on  powers  of,  786 

appointment  of,  by  meeting,  653 

prosecution  of,  551,  664 
disallowance  of  claims  in,  641 

order  for  [641] 
disputed  claims,  summons  as  to  [637] 
dissolution  of  company,  on,  666 

notice  convening  final  meeting  [665] 

notice  after  final  meeting  [667] 

proceedings  after,  666 
distress,  motion  to  restrain  [633] 

report  to  registrar,  666,  787 
distribution  of  property,  786 
dividends, 

contributories,  to,  648,  649 

creditors,  to,  641.     [And  see  Ceeditoes.] 

liquidator's  duties  as  to,  641 
domestic  tribunal,  in  hands  of,  618 
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VOLUNTARY  WINBmG-VF— continued 
effect, 

guarantee  company,  786 

status  of  members,  786 

transfers  during,  786 
evidence  in, 

application  to  Court,  on,  659 

books  of  company,  of,  789 

extending  time  for,  order,  640 
examination  of  officers  and  others,  sect.  116.  .663 

order  for  [664] 
ex  parte  application  [657] 
expenses  in,  664 
extraordinary  resolution, 

during  liquidation,  "when  required,  653 

for  voluntary  liquidation,  617,  618,  785 

notice  to  pass,  620 
final  meeting, 

accounts  at,  665,  666 

notice  convening  [665] 

notice  to  registrar  [667] 
[And  see  Dissolution.] 
foreign  shareholders,  as  to,  618 
fraudulent  directors,  &c.,  prosecution  of,  791 
fully -paid  shareholders,  omitting  from  list,  644 
Gazette  notice, 

final  meeting,  of  [665]  666 

resolution,  of  [625] 
general  liberty  to  apply  [662] 
general  meetings, 

during,  626,  653,  665 

for,  617—625 

[And  see  i;(/rff,  "meetings."] 
guarantee  company,  effect  on,  786 
incumbered  property,  sale  of,  652 
injunction, 

actions  or  proceedings,  against,  632 

restrain  meetings  for,  to,  refused,  618 
inquiry  for  creditors  [638] 
inspection  of  books,  &c.  [660] 
interest  on  calls,  645 

leaseholds,  liquidator's  proper  coui\se  as  to,  631 
liberty  to  apply,  general,  where  valid,  663 

oi'der  giving  [662] 
lien  on  assets,  as  to  dealing  with,  631 
liquidator, 

accoiints  of, 

bringing  in,  orders  for  [628] 

ex -liquidator,  order  to  account,  629 

fiual,  665 

kept  (how),  627,  628 

laying  before  general  meetings,  787 

liberty  to  leave  and  pass  [628] 

appointment  of,  786.     [And  see  infni.l 
company,  by  the,  618,  619 

notices  of  meetings  for  [618 — 620] 
Court,  by  the  (appointment  and  removal),  626,  627,  787 
order  for  [627] 

books  to  be  kept  by,  627,  628 

books  of  company,  taking  possession  of,  630 

carrying  ou  business,  651 

continuing,  after  supervision  order,  669 

contracts  by,  651,  652 

contributories,  settling  list  of,  642 — 644 

conveyance  by  [652] 

coats,  payment  of,  632,  664 
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liquidator — con  1 1  n  ued. 
death  of,  G"J7 
debts,  payment  of,  G33 
deeds,  executiDg:,  651,  652 

delegation  to  creditors  of  authority  to  appoint,  786 
documents,  executing,  G51,  652 
final  meeting,  duties  as  to,  665 

general  meetings,  calling.    [See  Gexkeal  Meetings  ;  and  ii'fra.'] 
inspection  and  production  of  documents  by  [660,  661] 
meetings,  calling.     [See  Gemeeal  Meexdjos  ;  and  infra.'] 
personal  lialnlity  for  costs,  664 
possession  of  books  and  assets,  630 
powers  of,  651,  653,  786,  787 
property  does  not  vest  in,  653 
registrar  of  joint-stock  companies, 

notice  of  final  meetings  to  [667] 

notice  of  winding-up  resolution  [626] 
removal  of,  626 

orders  for  [627] 
remuneration  of,  629 

company,  by,  629 

resolution  for  [629] 

Court,  by,  629 

orders  for  [630] 

priority  of,  788 
resignation  of,  627,  787 
sales  by,  651 

security  for  costs  by,  order  for  [660] 
settling  list  of  contributories,  642 — 644 

[And  see  supra,  "  contributories."] 
several  appointed,  powers  when,  627,  787 
supervision  order, 

applying- for,  663 

continuation  in  case  of,  669 
trustee,  not  a,  217,  597,  602 
vacancy  in  office  of,  626,  787  ' 
list  of  contributories  in  [642]  et  seq. 
list  of  debts  and  claims  [636] 
meetings  in, 

chairman's  duties  at,  620 
company,  of  the,  626,  653,  665,  787 

power  to  appoint  directors,  645 

power  to  sanction  calls,  645 
creditors,  of,  653,  654 
final,  665,  787 
order  to  summon  [654] 
meetings  to  pass  resolution  for,  617  et  scq. 

interval  between,  for  special  resolution,  619 
notices  before,  how  given,  618 

extraordinary  resolution  [620] 

posting  and  record  thereof,  618 

shareholders,  618 

special  resolution  [618,  619] 

table  A.  applies,  when,  618 
notices  after, 

Gazette,  for, 

extraordinary  resolution  [626] 
special  resolution  [625] 

registrar  of  joint-stock  companies  [626] 
proceedings  at,  620,  625 

adjoiu-nment,  624 

amendments,  621 

chairman,  620 

declarations  as  to  resolutions,  620,  621 
polls,  621 
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VOLUNTARY  WmBmG-VP— continued. 
meetings  to  pass  resolution  for — continued. 
proceedings  at — continued. 
proxies,  620,  623 

stamps  on,  623 
quorum,  620 
scrutineers,  621 
show  of  hands,  620 
votes,  623 
misfeasance  proceedings  in,  664 
mortgaged  property,  expenditure  on,  634 
mortgagees, 

notice  to,  631 

possession  with  regard  to,  631 
motion  as  to  questions  arising  in,  654—  656 
notices  in,  or  as  to, 

allowance  of  debts,  of  [637] 

appearance,  of  [658] 

appointment  to  hear  originating  summons  [658] 

call,  of  [645] 

come  in  and  prove  debt,  to  [634] 

dividend,  of  [642] 

final  meeting,  of, 

advertisement  [665] 
convening  meeting  [665] 
registrar  of  joint-stock  companies,  to  [667] 
Gazette  notices,  how  signed,  625 
mortgagees,  to,  631 
motion,  of  [656] 

calls,  to  enforce  [646] 
preliminary  to  meeting, 

extraordinary  resolution  [620] 
special  resolution, 

first  meeting  [618] 
second  meeting  [619] 
receivers,  to,  631 

settle  list  of  contributories,  to  [643]  644 
subsequent  to  meeting, 

extraordinary  resolution. 
Gazette  notice  [626] 
registrar  of  joint-stock  companies,  to  [626] 
special  resolution, 

Gazette  notice  [625] 
official  receiver  may  apply  for  compulsory  order,  849 
orders  in,  659  ct  seq. 
originating  summons,  655  et  seq. 

advertisement  of  order  for  substituted  service  [659] 
appearance  to,  658 
notice  of  [658] 
application  by,  657 
failure  to  appear,  659 
form  of  [657] 
notice, 

appearance,  of  [658] 
day  fixed  for  hearing,  of  [658] 
order  for  substituted  service  [659] 
petition  for  compulsory  order,  39 
bar  to,  when,  42 
disHolution,  after,  666 
questions  arising  in,  655,  656 
polls,  as  to  taking,  620 — 623 
poBBeHsion  of  books  and  assets,  as  to,  630 

lien,  in  case  of,  6151 
power  of  liquidators,  651,  786,  787 

practice  under  soot.  138  as  to  Court  proceedings,  654 — 656 
pracipe  for  appearance  in  [658] 


INDEX.  1051 

VOLUNTARY  WINDING-VV— continued. 
priority  of  costs,  &c.,  6G4 
l^rocedurc  under  .sect.  1;3  applies  to,  244 
production  of  documents  iu  [661] 
proof  of  debt, 

order  fixing  time  for  [635] 
property, 

sales  of,  651,  652 

vesting-  of,  653 
prosecution  of  directors.  664 
proxies,  as  to,  622 

blank,  in,  624 

deposit  of,  624 

revocation  of,  624 

stamping,  623,  624 

voting  by,  where  no  poll,  620,  621 
questions  arising  in,  application  to  Court  as  to,  654 
quorum,  620 
receivers,  634 

notice  to,  63 1 

possession  of,  630,  631 
reconstruction,  651 
registrar  of  joint- stock  companies, 

notice  to,  of  resolution  [626] 

return  to,  as  to  final  meeting,  666 
registration  with  a  view  to,  617 
removal  of  liquidator,  as  to,  626 

order  [627] 

order  for  removal,  and  appointment  of  another  [627] 
remuneration  of  liquidators,  629 

company,  by, 

resolution  for  [629] 

Court,  by, 

orders  as  to  [630] 

priority  of,  664 
representation  order  [662] 
resolutions  for, 

extraordinary,  617 

advantages  of,  618 
sanctioning  compromise,  556 
sanctioning  scheme  of  arrangement,  556 

meetings  of  company  to  pass,  617 

[And  see  Meetings  ;  Notice,  &c.] 

notice  of  (for  Gazette),  786 

ordinary  (pursuant  to  articles),  617 

special,  617 — 619 

supervision,  must  be  valid  for,  668 
restraining  actions, 

summons  for  [632] 

affidavit  in  support  of  [632] 
return  to  Board  of  Trade,  sect.  15  of  1890.  .244 
revocation  of  proxy,  624 
sales  by  liquidator,  651,  652 

agents,  employment  of ,  651 

conveyances,  on.  651  [652] 
form  of,  653 

covenant  by,  653 

shares,  for,  652,  790 
sale  or  arrangement  under  sect.  161 .  .652,  790 
scheme  of  liquidation,  sanctioning,  556,  650 
scrutineers,  621,  622 

report  of  [622] 
security  for  costs,  order  for  [660] 
ser\'ice, 

originating  smnmons,  of,  658,  659 

substituted  [659] 
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several  liquidators  act,  786 

vacancy  in  case  of,  627 
show  of  hands,  as  to  taking,  620 
solicitor, 

lien  of,  631 

payment  of  costs  of,  664 
special  resolutions  during,  when  required,  653 
special  resolution  for,  617  e^  seq.,  785 

interval  of  meetings,  619 
stamps  on  proxies, 

cancellation  of,  623,  624 

payment  for,  out  of  assets,  624 
staying  actions  and  proceedings,  as  to,  632,  667 
staying  ■winding-up,  656 
striking  contributories  off  list,  643,  644 
substituted  service  of  originating  summons, 

order  for,  659 
summons  in, 

adjudication  on  claims,  for  [637]  638 

application  under  sect.  138,  on  [657J 

calls,  to  enforce,  645  [646] 

distribution  of  siurplus,  as  to  [649] 

entering  appearance  to,  658 

ex  parte  [657] 

forms  of  [657] 

questions  arising  in,  as  to,  654 — 656 

restrain  action,  to  [632] 

taxation  of  liquidator's  costs  [664] 
supervision  order  after,  663,  66S  et  seq. 
surplus  assets, 

adjustment  of  rights  of  contributories,  648,  649,  656 

distribution  amongst  contributories,  648,  649,  656 

meaning  of,  649 

order  appointing  person  to  represent  class  of  shareholders  [649] 
650 

order  on  summons  declaring  rights  [650] 

summons  as  to  distribution  [649]  and  note 
taxation  of  costs,  as  to  obtaining,  664 

certificate  on  [665] 

order  for  [665] 

summons  for  [664] 
transfer  of  proceedings  in,  506,  654 
transfers  of  shares  during,  644 
unclaimed  funds,  617 

unregistered  companies,  does  not  apply  to,  617 

value  of  dissentient  members'  interests,  how  determined  (s.  162) . .  790 
votes, 

at  meetings,  620—624 
[And  see  Meetings.] 

rights  as  to,  623 
what  companies  can  resolve  on,  617 
yearly  meetings  of  company  in,  653,  787 

VOTES, 

solicitation  of,  175 

VOTING, 

contributories,  by, 

general  meetings,  at,  349 

provisions  of  article  to  bo  regarded,  617 
creditors,  by, 

contingent  debt,  in  respect  of,  173 

first  meeting,  at,  173,  174 

secured,  173 

unliquidated  debt,  in  respect  of,  173 
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first  meetings,  at,  174 

general  meeting,  at,  347,  349.     [And  see  supra,  Meetdtos.] 

proxy,  by, 

first  meeting,  174 

general  meetings,  349,  35G 

voluntary  winding-up,  G23,  624 
voluntary  winding-up,  meetings  for,  at,  G20,  024.     [And  see  Voltjn- 

TAEY  WiNDIXQ-UP.] 

VOUCHERS, 

committee  of  inspection,  submission  to,  234 
dividends,  for,  where  special  bank  account,  391 
numbering  of,  239 
proof  of  debts,  on,  360.    [And  see  Pkoof  of  Debt.] 


WAGES, 

proof  for,  361,  378,  397 

WARRANT  OF  ARREST, 
public  examination  [534] 

WATER  COMPANY, 

jurisdiction  to  wind  up,  1 1 

WINDING-UP, 

bankruptcy  law,  how  far  imported,  359,  547,  548 
books  to  be  evidence.  111,  789 

disposition,  602,  789 
commencement  of, 

compidsory,  779 

voluntary,  786 

under  supervision,  674 
compromise, 

agreement  with  contributory,  557 

liberty  for  liquidator  to  [562,  563],  and  practice,  562,  789 

mortgagee  and  liquidator,  order  [563] 

order  confirming  [561] 
"concluded"  within  sect.  15  of  1890.  .245 
costs,  570 
false  evidence,  791 

falsification,  &c.  of  books,  &c.,  penalty,  791 

fraudulent  directors,  &c.,  assessment  of  damages  against,  543,  790 
fraudulent  preference,  547,  790 

inspection  of  books,  &c.  by  creditors  and  contribiitories,  789 
Ireland,  rules  in,  791 
jurisdiction,  10  — 18 
life  assurance  company,  12,  49 
official  receiver,  appointment  ol  [93] 
orders  for,  87,  88 
petitions  for,  34  ef  seq. 
proof  of  debts,  379,  789 
rules  as  to,  2 

scheme  of  liquidation,  sanction  of  Court  to,  789 
Scotland,  power  of  Court  to  make  rules  as  to,  791 
Stannaries  Court,  rules  in,  791 
statutes  as  to,  1 

taxation  of  costs  (Rules  of  1890),  568 — 570 
unregistered  companies,  797,  798 

WINDING-UP  BY  COURT, 

business  not  commenced  within  a  year,  778 
business  suspended  for  a  year,  778 
cases  for,  778 
commencement,  779 
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copy  order  to  registrar,  779 
just  and  equitable  case,  778 
Kquidator's  appointment,  779 
orders  of  Court  as  to,  2 
petition  for,  34 — 60 

[And  see  Petitions.] 
petition  required,  38,  778 

may  be  dismissed  or  adjourned,  78,  779 
staying  proceedings,  as  to,  779 
unable  to  -pay  debts,  778 

•when  to  be  deemed,  25,  778 
•who  may  petition,  778 

"  WINDING-UP  MATTER,"  9 

WINDING-UP  ORDER,  87—95 
advertisement  of,  61 
appeal  from,  574 

colonial  company,  restrictions  as  to  [90,  91] 
completion  in  Chambers,  137 
copies  of,  92 
costs  on,  89,  90 
discharge  of  [95] 
forms  of  [88,  89] 

general  meeting  as  to  making,  347,  349 
note  as  to  statement  of  affairs  [89]  90 
notices  of  [87,  88,  94] 
official  receiver, 

notices  by  [94] 
provisional  (abolished),  42,  87 
provisional  liquidator,  clauses  as  to  [91] 
register  of  orders  [23] 
salaries,  effect  as  to,  373 
service  of,  93 
two  petitions,  on  [91] 
when  "made,"  142 

WINDING-UP  UNDER  SUPERVISION, 

accounts  of  liquidator,  687 

affida%dt  of  no  receipts  [689] 

affidavit  verifying  [690] 

attendance  to  vouch,  689 

certificate  of  registrar  [691] 

certificate  on  passing  final  accounts  [691] 

how  to  be  passed,  668 

order  on  liquidator  to  bring  in  [688] 

summons  for  further  time  to  leave,  690 

summons  for  hquidator  to  biing  in  [688] 

summons  to  proceed  on  [690] 
action, 

liberty  to  bring  [077] 

liberty  to  proceed  (to  liquidator)  [685] 
actions  and  proceedings,  as  to  staying  of,  669 
additional  liquidators,  668,  694 
advertisement  of  order  [674] 

extending  time,  675 
allowance  of  claim  [679] 
applications  to  Court  in,  669,  775 

liberty  to  niukc,  by  order,  671 

who  may  make,  075 
books, 

destruction,  as  to  [69G,  697] 
borrowing, 

liquidator,  687 
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calls,  681 

claims  in,  by  creditors,  G77 

commoucement  of,  674 

composition, 

order  sanctioning  [684] 
compromise,  684 

compulsory  order  following,  as  to,  669 
contributoiies,  as  to,  670,  681,  788 

wishes  of,  670,  788 
costs,  charges,  and  expenses,  taxation  rcqxiircd  by  order   671 
costs,  priority,  G71  j  ^^^^i,  vn 

taxation  of  liquidator's  costs,  694 
Court,  power  of,  669 

applications  to,  675 
creditors  and  contributories,  wishes  regarded  by  Court   788 
creditors,  as  to,  677 

orders  for  inquiry  as  to,  678 
order  on  liquidator  to  admit  [679] 
order  to  come  in  and  prove  or  bo  excluded  [6791 
wishes  of,  as  to,  670 
death  of  liquidator,  694 
debts,  inquiry  as  to,  678 
destruction  of  books,  696 
directions  for  meeting  [681] 
disallowance,  by  order,  of  claim,  679 
dispensing  with  advertisements,  866 
dissolution  of  company,  as  to  [696] 

where  order  necessary,  696 
dividends  in,  681,  697 
eflfect  of  order,  668,  788 
exclusion  of  claims,  679 
extending  time  to  advertise  order,  671 
filing  proceedings  in,  909 
final  order,  698 
garnishee  orders, 

as  to  payment  [685] 
Gazette  notice,  671 
general  procedure,  668,  909 
injunction  to  restrain  proceedings,  677 
inquiry  as  to  debts,  678 
judge,  definition  of,  669 
jurisdiction,  668 

liberty  to  apply,  order  giving,  668  [671] 
liberty  to  attend,  order  giving,  676 
liberty  to  bring  action  [677] 
liquidators, 

additional,  power  of  Court,  668 
after  compulsory  order  made,  789 
appointment  on  sirmmons,  672 
death,  626 
discharge,  695 
powers  of,  668 

restricting,  673 
re- appointment  of  some,  695 
removal  [694,  695] 
remuneration  [692] 
retirement,  672 
meetings,  682 
miscellaneous  orders,  687 
misfeasance  proceedings,  675 

not  a  winding-up  "  by  Court "  under  the  Act  of  1890     7   852 
order,  advertisement  of  [674]  ' "    ' 

copy  to  registrar,  779 
effect  of,  668 
form  of  [670] 
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petition  for,  form  of,  56 
petitioners,  who  are  competent,  667 
powers  of  Court,  669 
priority  of  costs,  671 

proxy  for  use  at  meeting  convened  by  liquidator,  682 
remuneration  of  liquidator, 

orders  as  to  [692] 

practice  as  to,  692 

taxation  required,  671 
resignation  of  liquidator,  668 
restraining  proceedings,  677 
restrictions  on  liquidator's  powers,  as  to,  673 
rules  of,  as  to,  669 

secured  creditors,  declaration  of  rights  [680] 
security  of  liquidator,  as  to,  673 

order  to  give,  671 

usually  required,  672 
service  of  order,  93 

notice,  669 
solicitor,  appointment,  676 
staying  actions  in,  677 
taxation  of  costs,  693 
unclaimed  dividends,  practice  as  to,  697 
vacancy  in  office  of  liquidator,  as  to  filling  up,  694 
valid  voluntary  winding-up,  condition  precedent,  668 
wishes  of  creditors  and  contributories,  670 

WISHES, 

contributories,  of,  regarded  on  petition,  44,  78,  79 
creditors,  of,  at  hearing,  78,  79 

general  meeting,  as  to,  347,  348 

WITHDRAWAL, 

petition,  of,  78—80,  83  [84] 

WITNESS, 

certificate  of  examiner  as  to  [119] 
committal  of,  121 
expenses  of,  122 

notice  of  motion  against,  to  attend  examiner  [120] 
notice  to  attend  [119] 

order  to  attend,  at  own  expense,  120  [126] 
Scotland,  order  for  examination  in  [127] 
[See  Evidence.] 

WORKMAN, 

proof  by  [380]  397 

WRIT  OF  SUMMONS, 

debenture  action,  in  [414] 

WRONG  COURT,  14 

effect  of  proceeding  in,  18 
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